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Abstract

Active Internet users in the United States speh@detcent of the time they are
online on social networking sites and blogs. Faokbthe most popular social
networking site in the United States, currentlysisanore one billion users. Twitter,
another social networking site that has recentiynsesurge in users, surpassed 500
million registered users by 2012. Further, 88 peroé American adults own cell phones,
46 percent of which are smart phones, capablead#saing the Internet and social media
sites anytime, anywherd&asy access to the Internet and social media veshdbes not
end with receipt of a jury summons. Although juntisconduct has always been a
concern within the judicial system, the prevaleattechnology available to jurors has
increased the ease with which jurors can impropastymunicate with each other and
with other trial participants, publish informatioggarding the trial, and conduct outside
research on the case.

This thesis begins with a discussion a historicak at juries, the media, and
pretrial publicity and its relationship with theei of an impartial jury. Next, an overview
is given of the judicial remedies available to ¢sun combating the external influences
of the media and the public on a jury. Then, thissts turns to a discussion of what an
impartial jury looks like in the age of “tweets” @rilikes,” highlighting how changes in
technology have put external influences in the gabthmost jurors today. The author
then provides examples of recent cases involvingy jonisconduct stemming from social
media posts or other online activity, followed bysammary of how this problem is
currently being dealt with in jurisdictions acras® country and scholarly critiques of
those potential tools. This thesis next turns toeaploration of whether online juror
speech has First Amendment value and whether iteserving of robust First
Amendment protection. Finally, the author propodes in order to balance speech
which has First Amendment value with a defenda8tigh Amendment right to a fair
trial, that courts evaluate online juror misconde&ses utilizing the framework set forth
by the Supreme Court in its pretrial publicity gprudence.
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|.  INTRODUCTION
“Just say he’s guilty and lets [sic] get on withr dives!™

“[N]Jow I get to listen to the local riff-raff trand convince me of their
innocence.

“Serving on this case just goes to show how opiaied | am.®
“It's over.”

While impaneled on a jury in an ongoing crimin&lt jurors posted each of these
guotations about the trial. Internet postings tikese are no longer the exception, but are
becoming an issue courts across the country mdséessl while attempting to balance a
defendant’s Sixth Amendment right to a fair and amtial trial with the First Amendment
rights of the public and the press.

Active Internet users in the United States, thagnsl 23 percent of the time they
are online on social networking sites and bldgacebook, the most popular social

networking site in the United States, currentlysisanore one billion usefstwitter,

another social networking site that has recentiynsesurge in users, surpassed 500

! Commonwealth v. Guisti, 747 N.E.2d 673, 680 (M2681).

% State v. Goupil, 908 A.2d 1256, 1262 (N.H. 2006).

3 State v. Goehring, No. OT-06-023, 2007 WL3227386*5(0hio App., 6th Dist. 2007).
* Dimas-Martinez v. State, 385 S.W.3d 238, 248 (&X.1).

® Sarah KessleAmericans Spend 23% of Internet Time on Social b&s\[STUDY] MASHABLE, Sept.
12, 2011, http://mashable.com/2011/09/12/23-peroalihe/.

® Wwall Street Journal Staffacebook Hits 1 Billion Users, Mark Zuckerberg D6Esday,’ SPEAKEASY
BLOG (Oct. 4, 2012, 10:45 AM), http://blogs.wsj.com/ageasy/2012/10/04/facebook-hits-1-billion-users-
mark-zuckerberg-does-today/.
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million registered users by 201FEurther, 88 percent of American adults own cell

phones, 46 percent of which are smart phones, &apéhccessing the Internet and
social media sites anytime, anywh@igasy access to the Internet and social media
platforms does not end with receipt of a jury summa\lthough juror misconduct has
always been a concern within the judicial systdra,fdrevalence of technology available
to jurors has increased the ease with which jurarsimproperly communicate with each
other and with other trial participants, publisformation regarding the trial, and
conduct outside research on the case.

The Sixth Amendment guarantees defendants “tlint tiga speedy and public trial,
by an impartial jury. . . ¥which requires that jurors be prohibited from dissing the
case they are deciding with anyone other thanvigjlmors during deliberatiotf But
despite this long-standing rule, American couresgrappling with jurors who blot,

tweet!” and post their opinions and observations of g#hed during jury service.

" Lauren DuganTwitter To Surpass 500 Million Registered Users\@ednesdayMediaBistro,
AllTwitter, available athttp://www.mediabistro.com/alltwitter/500-millioregistered-users_b18842.

8 Aaron SmithNearly Half of American Adults Are Smartphone Owneew Internet & American Life
Project. (Mar. 1, 20123vailable athttp://www.pewinternet.org/Reports/2012/Smartphbipelate-
2012.aspx.

®U.S.CONST.,AMEND. VI.

12 See United States v. Olano 507 U.S. 725, 738 (19@8)(s must be “capable and willing to decide the
case solely on the evidence” provided in courtpfong Smith v. Phillips, 455 U.S. 209, 217 (1982)).

1 See, e.g.State v. Goupil, 908 A.2d 1256 (N.H. 2006) (hotglthat juror’s posting to a blog about
upcoming jury duty, calling defendant “the locdf raff’ did not violate defendant’s right to a faand
impartial jury).

125ee, e.gDimas-Martinez 385 S.W.3d at 24gfinding appellant was not afforded a fair tiimpart
because a juror broke court rules by tweeting tthejury reached a verdict before it was announcdte
court); U.S. v. Fumo, 655 F. 3d 288, 305-06 (3d. Cir. 2Qidfusing to find jury bias where a juror posted
vague’ and ‘virtually meaningless™ statementsoait the pending case on Twitter and Facebook).

w,
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Perhaps more troubling are the jurors who userttegriet to do additional research about

the case, possibly encountering information thatteen excluded from tridl. Given the
widespread use of smart phones, many instancesarfrpisconduct likely go
undetected.

The Internet gives jurors the ability to instarglyblish information about an
ongoing trial to a large audience. Easy accessdialsmedia applications and Internet
search engines via smartphones and other Intezadismportable devices like iPads
presents a concern for courts in deciding how tiresb and prevent jury misconduct.
Although many courts have adopted jury instructithrad specifically address the issue of
social media us¥’ others have taken more extreme prevention effioitijding banning
all use of electronic devices within the courtrddr punishing jurors using fines and
criminal contempt chargés.

Many members of the legal community, includingges and attorneys, assert that

when a juror uses the Internet to communicate atheutase on which he is serving, it

13See, e.g.People v. Wadle, 77 P.3d 764 (Colo. App. 2008r{ting defendant a new trial where juror
conducted independent internet research aboumntielepressant drug at issue in the case).

14 See generallyEric P. Robinson]ury Instructions for the Modern Age: A 50-StatevBy of Jury
Instructions on Internet and Social MedlaREYNOLDS CTS. & MEDIA L.J. 3, 307 (Summer 2011)

!5 NewsMax,Courts Finally Catching up to Texting Jurofiélar. 6, 2010)vailable at
http://www.newsmax.com/US/Texting-Jurors-courtsgs2010/03/06/id/351842.

1 See, e.g.U.S. v. Juror Number One, 2011 WL 6412039 (E.&.211) (upholding a $1000 fine as
sentencing for juror’s criminal contempt convictishere one juror emailed other jurors and asked for
their opinions on the case); Martha Nébps. Juror Calls Defendant Guilty on Facebook Befderdict
A.B.A. J. (Sept. 2, 201Qvailable at
http://www.abajournal.com/news/article/oops._juialls_defendant_guilty on_facebook though_verdict
_isnt_in (stating that a court held a juror in @mpt and required that the juror pay a 250 doifer &nd
write a five-page essay on the importance of thhShmendment for posting on Facebook that the
defendant was guilty before the verdict was annedjc
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may contribute to public debate. But, it also imses the risk that the juror will form

premature opinions of the case, be exposed toredtes information, or improperly
communicate with third parties.

The First Amendment guarantees the public and the press the rightadss to
trials and pre-trial hearingg.Courts have viewed the press as an importantseptative
for the public that reports on what transpireshie ¢courtroom. However, there are
limitations on how the press, the general public the jury can interact. For example,
courts can restrict jurors from talking to the grestil the trial proceedings have end@d.
But the Internet continues to blur the definitidrithe press,” as the web allows all
individuals to consume, critique, create, and dissate medi&® When jurors use social
media to communicate about the case, they argsailye the same watchdog function as
the press — reporting about the case to an audamtaserving as a check on
government authorit§* As with traditional medi&€? when a juror’s use of social media

serves First Amendment values such as contribtinige marketplace of ideas,

17U.S.CONST.,amendlI.

18 Richmond Newspapers, Inc. v. Virginia, 448 U.S5,5572-73 (1980) (“[M]edia representatives enjoy
the same right of access as the public, they @iterprovided special seating and priority of estthat
they may report what people in attendance have segmeard.”).

¥ See In re Express-News Corp., 695 F.2d 807, 809 (5th1982) (holding a law prohibiting the press
from interviewing jurors after their service unctingional, and noting that “[a]bsent good cause fo
restraint, petit jurors are free to discuss theivie if they choose to do so.”).

20 Adam CohenThe Media That Need Citizens: The First AmendmedtThe Fifth Estate85S.CAL. L.
REv. 1, 5 (Nov. 2011).

2L For a more in-depth discussion of watchdog thesewg\ince Blasi,The Checking Value in First
Amendment Theont977 AMERICAN BAR FOUNDATION RESEARCHJOURNAL 521-649 (1977).

% The term “traditional media” for the purposesutthesis refers to newspapers, TV broadcast media
radio broadcast media, and online media tied taditional news organization likehe New York Times



oversight of government, and self-fulfillmefita conflict arises between First
Amendment guarantees and Sixth Amendment protextion

Juror communications and exposure to informatedated to a trial occur in
various forms. The author separated potential jactivities into three categories: (1)
jurors as creators; (2) jurors as consumers; ani(@s as discussants to provide clarity
in discussing the issues addressed by this thHsesfirst category — jurors as creators
— includes juror activity that reflects his or lmwn thoughts and observations about the
trial that do not result in any interactions witiher members of the public. The second
category — jurors as consumers — consists of jactivity in which the individual is
merely researching concepts related to the tried ozading information about the case.
In the online context, for example, a juror may asearch engines to research an
unfamiliar term used during witness testimony dlof@ing an opinion commentator on
Twitter who is discussing the trial. Finally, cabegthree — jurors as discussants —
refers to juror activity that contains some intéracelement between the juror’s
communications and the broader public. A juror wlbsts a status on Facebook about
the trial that elicits comments from “friends,” whithe juror then responds to, would be
illustrative of the type of conduct included indluategory.

Although this thesis explores the problems andteors being raised regarding
impaneled jurors’ increased use of social mediaahdr online platforms occurring in
all three of these categories, the author’s prini@cys is on activities that would fall

under the first and third categories. Much of th®j conduct that falls within category

% For an overview of these theoriseeMartin H. RedishThe Value of Free SpegctB0 U.PA. L. REV.
591 (1982).
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two is beyond the scope of this thesis. To expilitopic, this thesis asks the following

three research questions:

R1: What level of First Amendment protection, ifya should a juror's speech
about an ongoing trial on social media, blogs, atter online forums receive?

R2: How can current institutional tools be usedinat juror use of social media,
taking into account a defendant’s Sixth Amendmeghts and a juror’'s First
Amendment rights?
R3: When a juror's use of social media rises te lgvel of juror misconduct,
what legal framework should courts use to deteermhether a mistrial should be
declared? What considerations, if any, need tmaée when balancing a
defendant’s right to a fair trial and a juror'sdrspeech rights?
This thesis begins with a historical look at jurigee media, and pretrial publicity and its
relationship with the idea of an impatrtial jury.tieit provides an overview of the
judicial remedies available to courts in combattimg external influences of the media
and the public on a jury. Then, this thesis tuma tiscussion of what an impatrtial jury
looks like in the age of “tweets” and “likes,” higghting how changes in technology
have put external influences in the palms of masirg today. The author then provides
examples of recent cases involving juror miscondtetnming from social media posts
or other online activity, followed by a summaryhaw this problem is currently being
dealt with in jurisdictions across the country actiolarly critiques of those potential
tools. This thesis next turns to an exploratiomwbéther online juror speech has First
Amendment value and whether it deserves robust Aimendment protection. Finally,
the author proposes that in order to balance spgbudh has First Amendment value

with a defendant’s Sixth Amendment right to a faal, that courts evaluate online juror

misconduct cases utilizing the framework set fangithe Supreme Court in its pretrial



publicity jurisprudence.
Il. A HISTORICAL LOOK AT JURIES, THE MEDIA, AND PRETRIAL PUBLICITY

The Sixth Amendment to the U.S. Constitution égit criminal defendant the
right to a fair and an impartial jufy.Equally, the Constitution also guarantees free
speech and a free press through the First AmendmActordingly, there is a long
history of tension between these two rights bec#uséramers of the Constitution did
not rank these rights in order of importance. Bastion examines the conflict that exists
between these two rights and specifically focusebaw the Court balanced these two
rights in the context of pretrial publicity. Thisgeedent evolved as technology allowed
the media to provide more extensive coverage alstand may prove relevant as courts
grapple with new changes to the media landscapealioav not only the traditional
media, but the general public to provide instamhegentary on trial proceedings.

A. Early United States

In the initial years after the United States wasrfed, one of the earliest debates on
access to judicial proceedings resulted from Aa@urr’s treason tridl® The former
United States Vice President was charged with oreaster he planned to seize New

Orleans and conquer Mexico despite a warning bgiéeat Thomas Jefferson not to

24 U.S. @NsT. amend. VI. (“In all criminal prosecutions, thecased shall enjoy the right to a speedy and
public trial, by an impartial jury of the State adiidtrict wherein the crime shall have been comeditt.”).
Because all of the rights of the of Sixth Amendniemte not been incorporated through the Due Process
Clause of the Fourteenth Amendment, some statéscoary have to rely on similar clauses within their
own state constitutions in their analysis of thissees.

% U.S. @NsT. amend. |. (“Congress shall make no law ... abriggire freedom of speech, or of the
press...").

% SeeRobert Hardaway & Douglas Tumminel®retrial Publicity in Criminal Cases of National
Notoriety: Constructing a Remedy for the RemedNgssng 46 AM. U. L. REv. 39, 48 (1996) (citing
United States v. Burr, 25 F. Cas. 2, 3 (C.C.D.1&07) (No. 14,692a)).
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engage in rebellioft’. During this historic trial, concerns over jury camination arosé®

The political nature of the trial and the publiclgriosity fueled large amounts of
newspaper coverage leading up to the trial, causisgy to wonder if a fair trial was
possible?® As a result, the Circuit Court of Virginia considd the problem of pretrial
publicity and juror disqualificatior’ Supreme Court Chief Justice John Marshall, who
presided over the trial as a circuit court judgeatuded that even though a juror may be
exposed to pretrial publicity, it was not deterntive of his ability to be impartiat:
Marshall ruled that a juror could only be disquatifif the juror’s strong predisposition
as to the defendant’s innocence or guilt cannateh@sidé?

Although the Burr trial set the stage for the dtd for pretrial publicity and juror
bias, the U.S. Supreme Court would not announcsatsdard for reviewing a trial
court’s finding of jury prejudice until 70 yeardéain Reynolds v. United Stat&in that
case, the Court held that a finding of jury biasstrhe based on evidence that the juror

formed an opinion warranting such a conclusion taatl “[t]he finding of the trial court

27\d. at 48 (citing 8FFREYABRAMSON, WE THEJURY 28 (1994)).

2 d. (citing JEFFREYABRAMSON, WE THEJURY 38-39 (1994)).

#|d.

30 SeeHardaway & Tumminellosupranote 26, at 48 (citingurr, 25 F. Cas. at 49-50)).

311d. (citing Burr, 25 F. Cas. at 51 (observing that disqualificatall jurors who formed opinions prior
to trial would exclude many intelligent jurors capmof rendering impartial verdict)).

21d.
¥ Reynolds v. United States, 98 U.S. 145, 155-5@§) &rejecting a motion to overturn a conviction fo

bigamy based patrtially on the trial judge havingameled a juror who had formed an opinion which he
had never expressed, and which he did not thinddviodluence his verdict after hearing testimony).



... ought not to be set aside by a reviewing coutiess the error is manifest’”

As the power of the press grew, its potentialatféa legal proceedings gained
attention. The 1935 trial of Bruno Hauptmann, whasvaccused of kidnapping and
murdering Charles Lindbergh’s baby, proved to lsatalyst for a heated debate over
trial publicity.>® The case received a mass amount of media covdeaging to the
“media circus” the Supreme Court would later condéfrFollowing the Hauptmann
trial, the American Bar Association enacted CanBdof the Code of Judicial Conduct,
which was aimed at controlling media coverage wficral trials®’ The advancements of
media technology in the 1930s, such as the inetease of radio to cover breaking
news, increased media interest in newsworthy st@nel led the legal community to
become “more concerned with guiding trial procedutecomport with fairness and
decorum.®®

B. Modern Supreme Court Jurisprudence

Justice Oliver Wendell Holmes statedPatterson v. ColoraddThe theory of our

system is that the conclusions to be reached asa will be induced only by evidence

and argument in open court, and not by any ouisitleence, whether of private talk or

*1d. at 156.

% SeeHardaway & Tumminellosupranote 26, at 49.

®1d.

37See62 A.B.A. REP. 1123, 1134-35 (1937). The Canon read: Proceedingsurt should be conducted
with fitting dignity and decorum. The taking of ghgraphs in the courtroom, during sessions of thetc
or recesses between sessions, and the broadcastiagrt proceedings are calculated to detract fitoen
essential dignity of the proceedings, degrade thet@nd create misconceptions with respect theéheto
mind of the public and should not be permitted.

3 Fep. R. CRIM. P.53 (stating that the media should not be allowecbimtrooms).
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public print.”®® Although Holmes’ sentiments were broadly held 907, and likely hold

true now among the legal community, the Supremet&qgurisprudence in the area of
pretrial publicity has wavered between free pregkfair trial rights, championing the
one most threatened at the tife.

In Professor John Walton’s analysis of the Cowptecedent in the area of pretrial
publicity he said that although the Court has reed a need to balance the two rights,
“it has at times appeared willing to risk potenjialy bias in the interests of preserving a
free press™ In 1952, the Court took on a more modern caselving pretrial publicity
in Stroble v. Californid Stroble had confessed to murdering a six-yeagildhree
days after the murder occurréBetween the time of the murder and the defendant’s
arrest, Los Angeles newspapers covered the mafibrtie accused On the day of
Stroble’s arrest, the media printed excerpts frasrcbnfession, which had been released
by the district attorney’s offic& Stories in the following days described Stroblaas

“werewolf,” a “fiend” and a “sex-mad killer* The stories also included the district

3 patterson v. Colorado, 205 U.S. 454, 462 (1907).

0 See generalljdardaway & Tumminellosupranote 26, at 50-68; John A. Waltdfrom O.J. to Tim
McVeigh and Beyond: The Supreme Court’s Totalit@icfumstances Test as Ringmaster in the
Expanding Media Circys/5 DeENv. U. L. REV. 549 (1998).

1 Walton,supranote 40, at 555.

42343 U.S. 181 (1952)

*1d. at 185.

“1d. at 192.

*1d.

48d.
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attorney’s rhetoric that the defendant was sanegaiity.*’

The Court rejected the defendant’s argument tireahewspaper articles were so
inflammatory that a fair trial in Los Angeles wasgossible’® The Court said the
defendant did not make an “affirmative showing’tttiee coverage actually prejudiced
any juror?® The Court also noted that Stroble never movea fonange of venue or
complained of the publicity until after he was cimed>°

The requirement the Court set ouStioblethat the defendant must prove actual
juror prejudice before a conviction was challenged series of subsequent cases. In
1959 inMarshall v. United Stateshe Court reversed a federal district court coten
because the jury was exposed to newspaper acaeweiing the defendant’s previous
convictions>* Just two years later, invin v. Dowd the Court overturned a murder
conviction based on the lack of an impartial jtfyn the 1961 case, the Court
established a structural framework to evaluatergitejuror prejudice® The Court held
that it is not required “that the jurors be totaiyporant of the facts and issues

involved.”™ Further, the Court recognized that in an era dfléspread and diverse

“1d.

“81d. at 193.

*9 Stroblg 343 U.S. at 195.
*01d. at 193-94.

*1360 U.S. 310, 313 (1959).
%2366 U.S. 717 (1961).

3 d.

54d. at 722.
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methods of communication,” important cases wouldigaly publicized and would

likely garner the interest of the commumityTherefore, many potentially qualified jurors
would likely have an impression or have formed pmion of the case before serving on
a jury panef® The Court said that for a juror to be disqualifieis opinion has to be so
strong that it could not be overcome by the testiynand evidence introduced at trial.

In Irvin, the trial transcript indicated that eight outlud twelve jurors stated duringir
dire that they believed the defendant was gfitin this case, the Court found this to be
evidence of constitutionally impermissible bas.

In 1963, the Court departed from its requirembat the defendant show actual
prejudice before succeeding on a Sixth Amendmetné” Instead, it adopted the
implied rationale iMMarshall, which allowed for reversal of conviction based on
presumed prejudic¥. The caseRideau v. Louisiandnvolved a defendant arrested for
robbing a bank, kidnapping bank employees, and etimg one of therfi After the

arrest, the sheriff filmed an interview with thecased in which he confess&During

5 1d.

*®Irvin, 366 U.S. at 722-23.

*"1d. at 722-23.

8 1d. at 727.

*1d. at 728-29.

0 SeeRideau v. Louisiana, 373 U.S. 723 (1963).
.

®21d. at 723-24.

831d. at 724.
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the following three days, local television statidmeadcast the recorded interview, which

was viewed by approximately 97,000 of the area®,a®0 resident®’ The trial judge
denied a motion for change of venue, and the jonyicted the defendant and sentenced
him to deattf® Instead of examining thepir dire transcript, as it had in the past, the
Court held the possibility of jurors seeing theetésed confession was enough to
establish a presumption of juror bias becauserialgidge did not grant the change of
venue motiorf? Courts relied on this reduced standard of presymnejddice during the
following decadé’

Two years later, the Court addressed pretrialipitpbgain inEstes v. Texa® In a
5-4 decision, the Court held that the televisiopalicast of a defendant’s pretrial and trial
proceedings was sufficient grounds to warrant adesf his conviction and stated such
publicity violated the defendant’s due processtd§hThe majority explained that a due
process violation does not require the showingctda, identifiable prejudice, but rather,
it can also be presumed from actions or procedemgdoyed by the state during the

judicial process. Additionally, the Court commentedthe invention of television and its

*1d.

®* Rideay 373 U.S. at 724-25.

®®1d. at 727.

7 See, e.g.United States v. Macino, 468 F.2d 750, 752 (7th 1973) (stating that “prejudice ... must, at
some point, be presumed to result from an inordidalay in bringing a defendant to trial”); UnitSthtes
v. DeTienne, 468 F.2d 151, 156 (7th Cir. 1972)difiiy that a 19-month post-indictment delay in
prosecution gave rise to certain amount of presupnejgidice); United States v. Canty, 469 F.2d 14
(D.C. Cir. 1972) (“One significant form of prejudids prolonged detention which can be imposed on a
defendant...”).

%8381 U.S. 532 (1965).

9d. at 585-586.
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rise in popularity in relation to the courtroom:UBthe television camera, like other

technological innovations, is not entitled to pelwdhe lives of everyone in disregard of
constitutionally protected rights®Although the Court recognized the right of the
broadcast media to be in the courtroom observingas clear that cameras would disrupt
the “hallowed sanctuary, where the lives, libeayd property of people are in
jeopardy.”

The presumed prejudice doctrine reached a pinmadthe infamoussheppard v.
Maxwellcase’? The 1966 case involved the brutal murder of MarBheppard, Dr. Sam
Sheppard’s pregnant wife, who was bludgeoned tthdeaheir home? From the
beginning, the police’s investigation focused on Siieppard as the main suspédthe
media intensely covered the story and demandedrebé taken against Dr. Sheppétd.
He maintained his innocené®Headlines stated Dr. Sheppard refused to partedie-

detector test and stressed his lack of cooperatitmthe authoritie$” After Sheppard

was arrested, the publicity grew in intensity amel trial judge even encouraged the

01d. at 585.

" Estes 381 U.S. 532 at 585-86.
2384 U.S. 333 (1966).

1d. at 335-36.

"1d. at 337.

®1d. at 340.

1d.

71d. at 338.
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coverage, reserving most of the courtroom for ttesgi° The media continually

broadcast and photographed throughout the tti@eporters eavesdropped on
conversations between Dr. Sheppard and his att@néyvould publish details in the
newspaper, accessible to the jéfirhe jury subsequently convicted Dr. Sheppard.
Sheppard v. Maxwelas become the quintessential example of a “n@adias.” In
an 8-1 decision, the Court reversed Dr. Sheppaahviction and remanded the case for
new trial. In its decision, the Court listed nimstances of “flagrant” judicially
encouraged press abu§éghe Court said “[lJegal trials are not like elerts, to be won
through the use of the meeting-hall, the radio, techewspaper®® The Court used the
totality of the circumstances approach it establisimEstesandRideauto find
presumption of a reasonable likelihood of prejudisulting from pretrial publicit§’
Actual evidence that prejudice existed within tin/jwas not requiretf The Court
emphasized the importance of courts taking stapsigin rules and regulations to protect
the jury from outside influencé$ When courts do not take these steps to insulétsju

the Court can and will presume that a jury wasygliepd against a defendant.

®1d. at 343.

1.

8 Shepparg384 U.S. at 344.
8 1d. at 345-49.

81d. at 350.

#1d. at 351-52.

#1d.

81d. at 363.
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The Court’s decisions iBstesandSheppardlemonstrated its willingness to

reverse criminal convictions in cases where prighualicity led to a presumption of
unfairness in the trial process. In 1975, the Coaurisited pretrial publicity, and this
time, was less willing to presume prejudice asi l the past® Murphy v. Florida
involved defendant “Murph the Surf,” an animatedgéthief, who first became known
for his role in the theft of the Star of India shjgp from a New York museufii.The trial
drew extensive media coveraff/oir dire indicated that some of the jurors knew about
the defendant’s past criminal convictions from pregverage, and one juror stated he
may be inclined to find the defendant gufityThe jury convicted the defendant, and the
Court upheld the conviction. Interpretifrgin, Rideay Estes andSheppardthe Court
formulated a new two-part test. The Court held jhiat prejudice would be presumed
where there is an apparent departure from fundaahduoe process and decorum and
there is an intrusion of external influend&&or example, ifEstesandSheppargthe
Court allowed the media unprecedented access iyradbareas of the courtroofi.In
Irvin andRideay the press published the defendant’s confessgivsn to the media by

people who were a part of the legal procéss.

8 SeeMurphy v. Florida, 421 U.S. 794 (1975).
871d. at 795.

8 1d.

1d. at 800-02.

©1d. at 799.

d.

91d. at 798.
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In Murphy, the Court found that the trial court’s actiong@&erot enough to

presume juror impartiality — indicating they cotidve taken more contrdl.The Court
then examined the case under the second prong ¢ésh which is whether there were
“any indications in the totality of [the] circumsizes that petitioner’s trial was not
fundamentally fair.** The Court said that this standard does not redigjurors be
completely ignorant of facts and issues, but irsteBocuses on whether a juror can put
aside personal impression and opinions and renderdict based on the evidence and
testimony presented in codrtThe Court focused on three main indicators: (&Wtir
dire record, looking for juror hostility; (2) the atnydsere of the community at the time
of the trial; and (3) the length to which the trgalurt had to go to select impartial
jurors® In its analysis, the Court found that even wittmsgotential exposure to pretrial
publicity, that theMurphyjury was sufficiently impartiai’

The Court reaffirmed its hesitance to reverse wiions potentially tainted by
pretrial publicity in its 1984 decision iPatton v. Yount® In this case, the Court relied on
thelrvin premise that intense negative publicity could taeapresumption of

prejudice® The Court, however, focused the majority of italgisis on the idea that a

%1d. at 799.

% Murphy, 421 U.S. at 799.
%1d. at 800.

%1d. at 802-03.

71d. at 803.

%467 U.S. 1025 (1984).

%d. at 1031, 1035.
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trial court’s finding of juror impatrtiality couldéoverturned only when there was

manifest error° This standard is much more difficult for a defemd® meet. The
Pennsylvania Supreme Court had remanded the defendaiginal conviction for a
second trial after a finding that his confessioa bhaen secured impropeff{}. After a
second conviction by a jury, the Pennsylvania Smer€ourt found that the publicity
between the first and second trials was less irdthand softened community views
about the cas®¥? The Court therefore held that the passage of tieteeen the trials
rebutted any presumption of jury bi®s The Court also held that questions of whether
jurors have disqualifying opinions about the cageaaquestion of fact, and that the trial
court’s findings are afforded a presumption of eomess?*

The test articulated and appliedvlurphy andPattonrecognizes that publicity
issues will be different in each case, and the jwang test provides for the law to be
decided on a case-by-case basis. It also givesi#theourts wide discretion in
developing remedial measures. This pre-social ma@ieedent provides important
insight into how the Supreme Court has attemptdzhtance the First and Sixth
Amendments in the context of the courtroom.

lll. JuDICIAL REMEDIES AVAILABLE TO COURTS
As the Supreme Court noted in several of the cdisesissed above, it expects trial

19919, at 1031.

101 seeCommonwealth v. Yount, 256 A.2d. 464, 466 (Pa.9)96
192 5eeCommonwealth v. Yount, 314 A.2d 242, 247-48 (FRaA4).
1% patton 467 U.S. at 1031-32.

1041d. at 1036-37.
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courts to utilize a variety of techniques to mirgmthe potential for juror impartiality.

These judicial “tools” include change of venueir dire, judicial instructions,
continuance and jury sequestration, among otfiéfEhe main problem with these
options, however, is little consensus exists aghat it means to have an impatrtial jury,
despite more than 100 years of Supreme Court desisin the issue. Must the jury panel
have no biases or opinions? Or is it more importiaat the individuals on the jury panel
believe that they can put their biases and opingsige and base their decision on the
testimony and evidence presented at trial? Shojuldygpanel just comprise an equal
number of jurors biased toward and against thendiefiet to even the playing field? What
about keeping the jury impartial once the trial hagun?

The consideration of these questions plays aimadetermining what techniques
might ensure there is an “impartial” jury. Befohetrise of social media and the
smartphone, courts had previously considered hamtploy these tools relevant to the
prevalence of what were viewed as the new pervasadia technologies of the tim®.
The techniques available to judges are discusdewvbe

A. Change of Venue

Change of venue involves moving the trial outh@ turrent jurisdiction to another

195 John S. Carroll, Norbet L. Kerr, James J. Alffiancis M. Weaver, Robert J. MacCoun, & Valerie
FeldmenFree Press and Fair Trial: The Role of Behaviorasearch 10 Law & HuMm. BEHAV. 187, 192
(1986) (noting thatoir dire, jury instructions, sequestration, continuanceljtaahal peremptory
challenges, and gag orders on attorneys are dlilusels for dealing with jury bias) [hereinaft€arroll,
et al].

1% For more on the history of media innovation asdéationship to the regulation of free speaei,
generallyTiMm WU, THE MASTER SWITCH: THE RISE AND FALL OF INFORMATION EMPIRES (2011).
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one!%’ Courts are generally cautious in granting motiimnshange of venue, especially

if the motion is based solely on concerns surroumgiretrial publicity*°® In the high
profile trial of Jack Ruby for shooting Lee Harv@gwald, the man who assassinated
President John F. Kennedy, the judge refused tat granotion for change of venue
based upon concerns over pretrial publicity, evlemit was likely most Dallas
residents had seen the video clip of Ruby shod@isgyald'®®

A change of venue can also create constitutiomaterns, however, because the
Sixth Amendment also provides that a defendanahaght to a trial before “a jury of the
State and district wherein the crime shall havenlmenmitted.*'° However, because
defendants often bring these motions, this ofteescauch concerns. But a change of
venue may prove ineffective as a remedy to queliriad publicity, especially if the
media coverage has not been limited to the arednich the crime was committed. Take
for example the trial of Casey Anthony, the youngtmer prosecuted for killing her

toddler daughter Cayl€! Although the alleged crime and the trial took plét Florida,

197See28 U.S.C. § 1404 (1988) (providing that judges rmlagnge the trial location “in the interest of
justice” to a venue in which the case could hawenld@rought)FED. R. CRIM. P. 21 (a) (stating a court
“must transfer the proceeding against a defenaeahtther district if the court is satisfied thatgseat a
prejudice against the defendant exists in the tearnisg district that the defendant cannot obtafainand
impartial trial there”). Many states have similgatstes and court rules. For a comprehensive lbok a
individual statesseeErwin S. BarbreChange of venue by state in criminal caég A.L.R.3d 295 (1972).

198 seeNewton Minow & Fred CatéiVho is an Impartial Juror in an Age of Mass Medid@ Av. U. L.
Rev. 631, 647 (1991).

199 Minow & Cate,supranote 108, at 647 (citing MBELLI, MY LIFE ONTRIAL 260-61 (1976) (discussing
the events of the Ruby trial)).

10y.s. @NsT. amend. VI.
H1gee generallyNicholas A. Battaglia, Commenthe Casey Anthony Trial and Wrongful Exonerations:

How “Trial By Media” Cases Diminish Public Confidea in the Criminal Justice Syste#b Alb. L. Rev.
1579 (2012).
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media coverage extended across the country andeli@sred through a variety of

media platforms!? A change of venue, although requested by AntHdtyould likely
not have helped address pretrial publicity concearribat case. The judge agreed and
denied the motion. In addition, a change of venureléns the prosecution, witnesses, and
others who would have to travel to take part indbert proceedings.

B. Continuance

Granting a continuance involves delaying the ffidLike change of venue, courts
are also reluctant to grant these motibiisn part because of potential issues with
records, burdens on witnesses, and potentiallyéadiemories of withessé¥
Additionally, when continuances are granted they mgplicate a defendant’s Sixth
Amendment right to a “speedy and public trigl”Continuance is one of the least studied
remedies for curbing issues related to pretrialipityp, but the results of one study show
that a 12-day continuance proved ineffective inupaah jury bias created by “emotional

publicity,” referring to publication of graphic cnie scene photograpi¥.Courts

112 Id

113 Defendant’s Motion for Change of Venue, Statelofifla v. Casey Marie Anthony (May 4, 2009),
available athttp://i.cdn.turner.com/cnn/2009/images/05/04/gasghony.motion.pdf.

114 Continuance involves the adjournment or postpomemiea trial or other proceeding until a futureeda
BLACK’SLAwW DICTIONARY (9th ed. 2009), continuance.

115 ALFRED FRIENDLY & RONALD GOLDFARB, CRIME AND PUBLICITY : THE IMPACT OFNEWS ON THE
ADMINISTRATION OF JUSTICE 99 (1967).

18 Morris v. Slappy, 461 U.S. 1, 15 (1983) (discugdime problem with continued or repeated trials).
17y.S. @NsT. amend. VI.

18 Geoffrey P. Kramer, Norbert L. Kerr & John S. @dirrPretrial Publicity, Judicial Remedies, and Jury
Bias 14 Law & HuM. BEHAV. 409, 432 (1990).
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infrequently employ continuances on the groundgrefrial publicity, even though they

are granted for a number of other reasons on g faigular basis®®

C. Voir Dire

Once the pretrial procedures have concluded anbteginning stages of the trial
are under way, the next technique the court cdizeiis thevoir dire examination of
prospective jurors. This procedure varies by jucisoh, but generally both parties are
permitted to question potential jurors in an eftortlecide whether they can be
impartial 2*° By questioning jurors, an attorney or the judgey ine able to determine that
a potential juror's exposure to pretrial publiotiyused the juror to form an opinion or
impression that cannot be overcofftHowever, for the publicity to bias a potential
juror, it must have been negative, or inaccurateraisleading as to the fact€. The
right to challenge a juror for cause is availablali jurisdictions:?® If a challenge for
cause is overruled, the juror may also be challémpgeemptorily*** Each jurisdiction

allows some number of peremptory challenges, fackwvho cause is needed to have the

119 SeeFRIENDLY & GOLDFARB, supranote 115, at 99.

120 Fep, R.CIv. P. 47(a) (governing questioning of jurors inldrial setting); FED. R. CRIM. P. 24 (a)
(governing the questioning of jurors in a crimitrédl setting). Thevoir dire process in criminal cases is
most relevant to this thesis. For a broad ovendgéwoir dire in criminal trials,seeAnne Payne &
Christine CoeJury Selection and Voir Dire in Criminal Casé&$ AM. JUR. TRIALS 127 (2000).

121 payne & Coesupranote 120, at § 36.

122 Id

123 5ee generallyid.

124 Id
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juror dismissed®

Voir dire has been found to be a popular tool among jutfjésit it is unclear
whether the process proves effective in uncovgtngbias. Some research suggests that
voir dire is not adequate for this ta¥¥.For example, Phoebe Ellsworth, a professor of
law and psychology at the University of Michigargued that the goal oir dire is
incorrectly set to find incompetent jurors, ratliean focused on finding jurors with
expertise or an educatidff Other critics of the process have stated woatdire fails to
elicit honest or accurate responses from potejutiats *2° Although a popular tool
among the judiciaryoir dire is likely just an additional technique alongsitle bther
tools that may help uncover jury bias. Alone, itynmat be the end-all-be-all solution
some in the legal community desire.

D. Sequestration

Once jurors have been selected and impaneleddartiular trial, there are still

125|d. However, peremptory challenges are not allowedlgain the basis of discriminatory classifications.
See, e.gBatson v. Kentucky, 476 U.S. 79 (1986) (ruling thadrosecutor's use of peremptory challenge
may not be used to exclude jurors based solelyein tace).

126 carroll, et al. supranote 105, at 192 (stating judges are strong belgeinvoir dire).

1275ee, e.g.Phoebe C. Ellsworttre Twelve Heads Better Than On&2 Law & CONTEMP. PROBS 205,
206-07 (1989) (suggesting the goalofr dire is incorrectly set to find incompetent jurors het than
finding jurors with expertise or more educationgl®W. BroederThe University of Chicago Jury Project
38 Neb. L. Rev. 744, 753 (1959) (indicating thair dire is a tool to jurors’ indoctrination to a particula
view, rather the searching for qualified jurors).

128 Elsworth,supranote 127, at 206-07.

129 5ee, e.g.Susan E. Jonedudge Versus Attorney-Conducted Voir Dire: An Einplrinvestigation of
Juror Candor 11 LAw & Hum. BEHAV. 131, 134 (1987) (implying the formal courtroonvieganment
hinders self-disclosure of jurors); Neal Bushg Case for Expansive Voir Djr2 Law & Psychology
Rev. 9, 13 (1976) (stating potential jurors oftienih order to remain on a jury); Dale Broedéojr Dire
Examinations: An Empirical Studg8 S. GL. L. REv. 503, 528 (1965) (concluding that jurors are kil
lie, either consciously or unconsciously, when ¢goesd publically about their views).
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remedies available to the bench to minimize themal for judicial bias. One of those is

jury sequestration, where the court will isolate filry for the duration of the trial to
prevent jury tampering or exposure to publi¢ityThe threat of juror exposure to
continued media publicity during a trial has infieed many decisions to sequester
juries. This has particularly held true in high4ieotrials, including the trials of Charles
Manson™3! Patty Hearst** and O.J. Simpsofi> During a trial, there are three main
concerns with exposure to media coverage: (1) ds8on of evidence that is inadmissible
in trial;*3* (2) opinion commentary on the eviderlégand (3) exposure to public
sentiment that may be impassioned by the publibiy could inflame a juror®

Three arguments emerge in support of using setiest for this purpos&’’ First,

jury exposure to publicity violates the defendaniggt to an impartial jury>® Second,

130 BLacK’sLAW DICTIONARY (9th ed., 2009), sequestration). For a generaiviwe of jury sequestration
in criminal trials,seeAllan E. KorpelaSeparation of jury in criminal case during trial-iehern cases72
A.L.R.3d 131 (1976).

131 people v. Manson, 61 Cal. App. 3d 102, 185-91.(CalApp. 1976).
132 United States v. Hearst, 412 F. Supp. 873, 87B.(8al. 1976).

133 SeeDefendant's Motion to Immediately Sequester thg, eople v. Simpson, (Cal. Super. Doc. Dec.
28, 1994) (No. BA097211pvailable in1994 WL 731499.

134 5ee, e.g.United States v. Thompson, 908 F.2d 648, 649181h(Cir. 1990) (finding reversible error
when the trial court failed to discover if jurorses reading newspapers had read a highly prejuditiele
concerning an inadmissible, withdrawn guilty plgadefendant).

135 During the 0.J. Simpson trial, the commentarytanttial itself became news; there was significant
discussion of the role of commentators and thdinémce on the publicSeeErwin Chemerinsky & Laurie
Levenson;The Legal Ethics of Being a Legal Commentad@ S. GL. L. REv. 1303 (1996).

136 See generallFRIENDLY & GOLDFARB, supranote 115 (discussing ways in which media coveragg
jeopardize the impartiality of a jury).

137 SeeMarcy StraussSequestration24 Am. J. Crim. L. 63, 78 (1996).

138 Id
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no other viable alternatives to sequestration enthat jurors are not exposed to such

publicity.**® And finally, jury sequestration is the most effeetway to ensure that the
jury only considers the evidence presented at ffia¢ effectiveness of sequestration is
based upon a premise that all of the argumentswaend that pretrial publicity has a
negative impact?’ However, there is plenty of empirical researchdntest the negative
impact of pretrial publicity. One researcher expdai:
Survey studies on pretrial publicity reliably shgnetrial publicity effects in the
absence of a trial, but tell us nothing about Whebr not this bias would persist
through a trial. Many of the studies that dematstpretrial publicity effects do so
with the presentation of little or no trial evidert**
Another observation that calls into question théitglof sequestration to fully insulate
judicial proceedings from publicity is that there mo such option to sequester the
judge®? We trust that the trier of fact, even if exposedtitside publicity, will make
rulings based upon the law and evidence, but weod@fford this same trust to juri&s.
This is likely in large part because judges makeagubased upon the law rather than
facts and are bound by professional and ethicaesltihat jurors are not. But despite the
critiques it receives, sequestration remains ort@pn fighting off juror exposure to

external information about a trial.

E. Jury Instructions

139 Id

140 Id

1415eeAmy L. Otto, Steven D. Penrod & Hedy R. DexfBne Biasing Impact of Pre-Trial Publicity on
Juror Judgmentl8 LAw & HuM. BEHAV. 453, 456 (1994).

142 strausssupranote 137, at 82-83.

143 Id



26
While impaneling the jury, judges often issue jurstructions in the form of

directions or guidelines concerning the céén the case of pretrial publicity, this often
includes telling the jury to ignore information eigte of the courtroom or to refrain from
discussing the case or looking at outside inforamelff®> Social science research suggests
these instructions are ineffecti¥®.Judge Learned Hand called these types of
instructions “placebo’ requiring the jury to do a “mental gymnastic whistbeyond,
not only their powers, but anybody’s else. [si&}”

F.  Jury Deliberation

Jury deliberations occur at the conclusion of,ff&and many researchers have
cited them as an important tool to minimize the actpof bias on the verdict. However,
other research has suggested that the group dysafnieliberation may actually end up
polarized and dominated by individual opinidi%One concern is that a small amount of
bias on the part of one individual can be inteesifiluring group deliberations. For

example, a study by Professors Norbert Kerr anceRdacCoun showed jury

144 B Ack’s LAW DICTIONARY (9th ed. 2009), jury instruction.
145 Id

146 35ee, e.gJoel D. Liberman and Bruce D. Sal¢hat Social Science Teaches Us About the Jury
Instruction Process3 PsycH. PuB. PoL. and L. 589 (1997).

147 United States v. Delli Paoli, 229 F.2d 319, 32d (dr. 1956) (noting that few people can disregard
evidence or correct their thoughts because of stnuction telling them to do so).

148 Nash v. United States, 54 F.2d 1006, 1007 (2d10i82) (stating that evidentiary rule can impede th
search for truth).

149 Jury deliberations involve jurors carefully coreidig issues and options before they make a decisio
take an action. This is particularly important whbe jury reaches a verdict by analyzing, discugsamd
weighing the evidence presented at triala®<’s LAw DICTIONARY (9th ed. 2009), deliberation.

1%0g5ee, e.g.Norbert L. Kerr, Robert J. MacCoun, and GeoffReyKramer Bias in Judgment: Comparing
Individuals and Groupsl03 FrscH. REv. 687 (1996).
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deliberation tends to exaggerate the initial bfssdividual jurors*! This indicates that

jury deliberations cannot be relied upon to courgsues of jury bias.

V. THE CONCEPT OF AN “| MPARTIAL ” JURY IN THE AGE OF “T WEETS” AND
“L IKES”

Much of the pretrial publicity case law and comiaey on judicial remedies
predates the social media phenomenon. Supreme @egdadent related to dealing with
jury bias was decided long before the average Ataerowned a smartphone, allowing
them to readily access the Internet and real-tooéstthat allow for both public and
private communication. The changes in technologldranges in the availability of
media public consumption further complicate thedssion about what it means to have
an “impartial” jury in the digital age?

A. The Rise of Social Media and Internet Misconduct

The Internet has provided individuals with acdesgast amounts of information in
seconds, and in more recent years, has provided wié services that allow them to
instantly post their thoughts to millions whileating immediate responses through
“social networking” or “social media” platforms? Social media services enable users to

connect and communicate with networks of friends most well-known of these

51 Norbert L. Kerr & Robert J. MacCoufiihe Effects of Jury Size and Polling Method orfttecess and
Product of Jury Deliberation]. of 48 Personality & Soc. Psych. 349 (1985).

1%25ee, e.gLisa HooverHow Social Media Has Changed Socj@?CWORLD, Apr. 7, 2009,
http://www.pcworld.com/article/162719/social_netkaihtml; SATE OF THEMEDIA: THE SOCIAL MEDIA
REPORT, THE NIELSENCO. 1, 4 (2012) [hereinafterisLSEN REPORT (finding the popularity of social
networks continues to grow with people spending 20%eir time on their computer and 30% of their
time on their mobile phone on social networks).
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services in the United States are Facebook anddniit Facebook allows users to

connect by “friending” each other, commenting oargs“walls,” posting statuses and
photos with the ability to “tag” friends, the abjiito “like” friends’ posts, and instantly
chat with friends, among other featut@sA user’s profile and actions on Facebook are
public unless the individual changes his privadyirsgs>° Founded in 2004, Facebook
now claims it has more than 1 billion us&fSUsers can access the service on either an
Internet-connected device or through the Facebomktphone application or “app>
Launched in 2006, Twitter is a social networkimgl anicroblogging service that
allows users to send a “tweet,” or a short podt4tf characters or le$¥ Users can send
and receive tweets, and they may also re-tweqidbts of other$>® A user’s tweets are
public unless the individual changes his privadjirsgs®° Twitter does not publish
specific demographic information, but it is clelaattthe website has continued to grow in

popularity*® By March 2011, Twitter announced it had 140 millusers®®and users

133 SeeNIELSEN REPORT, supranote 152 at 2.

154 Timeline FACEBOOK, http://newsroom.fb.com/Timeline (last visited Agdr, 2013).

155 safety and PrivagyFACEBOOK, http://newsroom.fb.com/Safety-and-Privacy (ldstted April 1, 2013).
156 Key Facts FACEBOOK, http://newsroom.fb.com/Key-Facts (last visitedrihp, 2013); Geoffrey A.
Fowler,Facebook: One Billion and CountingvaLL St.J., Oct. 4, 2012,
http://online.wsj.com/article/SB1000087239639044383578036164027386112.html.

157 platform FACEBOOK, http://newsroom.fb.com/Platform (last visited Afr, 2013).

138 About Twitter TWITTER, https://twitter.com/about (last visited April 2013).

159 Id

10 Twitter Privacy Policy TWITTER, https://twitter.com/privacy (last visited Apri| 2013).

181 Chris Taylor,Does Twitter Have Half a Billion Users®IAsHABLE (July 30, 2012),
http://mashable.com/2012/07/30/twitter-users-500ioni.
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reportedly sent 350 billion tweets per day as df2§° Beyond these two social media

giants, other “sharing” platforms, including Goo§lkis, Tumblr, Pinterest, LinkedIn,
and now Facebook-owned Instagram, have also gpiodlarity in the United Statég*

The judicial system was quickly exposed to sotiatlia. Modern lawyers are
frequently using social media to prepare for caBesexample, lawyers often turn to
social media to discover information about potérjtieors, opposing counsel, and
sometimes even the judd&.Journalists have also used platforms like Twiietive
tweet” from the courtroom® Even federal and state courts are beginning teldp\their
own social media present¥.

B. The Impartial Jury and Exposure to External Communications

162 Id

183 Charlie White Reaching 200 Million Accounts: Twitter's ExplosiBeowth, MASHABLE, July 17, 2011,
http://mashable.com/2011/07/16/twitter-accounts-goilion/.

164 SeeNIELSEN REPORT, supranote 152 at 2, 10 (noting Pinterest had the gsegwar-over-year audience
growth). It is important to note that social mep@ularity is not just concentrated in the UnitedtSs, but
rather has strong audiences and participants wattdd. The focus of this thesis is on the United States
and its judicial system. For an article explorihg tssue of social media and jurors in the Unita@tgom,
see Nicola Haralambous, Educating jurors: technoldbg, Internet and the jury system, 19 Info. & Comm.
Tech. L. 255 (2010).

185 For a more in-depth discussion of how attornegssaial media to investigate jurors onlisee infra
Part VI, subsection 2.

1% seelive Blogging and Tweeting from CouRIGITAL MEDIA LAW PROJECT, (Feb. 8, 2010),
http://www.dmlp.org/legal-guide/live-blogging-anateting-from-court.

187 AOCs and High Courts Using New MedNaTIONAL CENTER FORSTATE COURTS KNOWLEDGE AND
INFORMATION SERVICESDIVISION, http://www.ncsc.org/Topics/Media/Social-Media-athe-
Courts/~/media/Files/PDF/Information%20and%20Reses/State%20List%20May%2011%202012.ashx
(last visited Apr. 19, 2013).
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As discussed previously, the Sixth Amendment guaemndefendants “the right

to a speedy and public trial, by an impartial jut}? Courts have interpreted this
provision of the Constitution to mean that jurorgynmot communicate with anyone other
than officers of the court and other jurors abbetdase in which they are impaneled.
Jurors are typically prohibited from conductingsidé research, discussing the case with
other jurors outside of deliberations, reading atahing any news reports about the trial,
or discussing the case with non-jury members diedthre the proceedings are
69 : 7

completed:®® In Remmer v. United Staté? the Supreme Court held that

any private communication, contact, or tamperingatly or indirectly,

with a juror during a trial about the matter pemgdbefore the jury is . . .

deemed presumptively prejudicial, if not made irrspance of known

rules of the court and the instructions and dicexiof the court made

during the trial, with full knowledge of the patit*
Recall also, Justice Holmes’ declaratiorPiatterson v. Coloradthat “the theory
of our system is that the conclusions to be rea@hedcase will be induced only
by evidence and argument in open court, and notiy outside influence,
whether of private talk or public print®

The Third Circuit recognized that the opportunity $uch “outside influence” to

find its way into the minds of jurors has vastlgr@ased since Justice Holmes’

168 |y S.CoNsT,, amend. VI.

1%95ee, e.g.U.S. v. Fumo, 655 F. 3d 288, 331 (3d Cir. 201diirors are not supposed to discuss the cases
they hear outside the jury deliberation room.”).

170347 U.S. 227 (1954).
1d. at 229

172 patterson v. Colorado, 205 U.S. 454, 462 (1907).
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pronouncement more than 100 years ago. “Justicenéflof course, never encountered

a juror who ‘tweets’ during the trial.®® A juror’s ability to instantly communicate with
the masses, even from within the jury box, hasltesin widespread media coveraffe
and bar journal articlé& concerned over the potential for a heightenedafsbutside
influences entering the courtroom.

According to a recent survey administered by theeFa Judicial Center, only six
percent of district court judges said they haveegigmced jurors using social media to
communicate during a trial or deliberatifiBut some have questioned the reliability of
the survey. Alison Frankel of ThompsonReuters’ ‘@& Case” blog pointed out that
most Americans can access the Internet from tlediplrones, which a judge is unlikely
to witness, so these survey results likely undenesed the extent to which jurors are
engaging in Internet-related misconduct withoutiggtcaught:’”” With easy access and

widespread use, “[t]he Internet and social netwaglgites . . . have simply made it

173 Id

17 See, e.g.Steve EderJurors’ Tweets Upend Trial$VALL ST. J. (March 5, 2012),
http://online.wsj.com/article/SB100014240529702QU8Y¥4577255532262181656.html; John Schwartz,
As Jurors Turn to Web, Mistrials Are Popping, WY TIMES (Mar. 17, 2009),
http://www.nytimes.com/2009/03/18/us/18juries.htpagewanted=all.

15 See, e.gRichard Raysman & Peter Brown, Social Media Us# Researching Jurors in the Courtroom,
NY L. J. (Apr. 9, 2013),

http://www.newyorklawjournal.com/PubArticleNY .jspl2i1202595249917&Social_Media_Use_and_Rese
arching_Jurors_in_the_Courtroom&slreturn=2013035086.

17 Meghan Dunn,URORS USE OFSOCIAL MEDIA DURING TRIALS AND DELIBERATIONS: A REPORT TO THE
JuDICIAL CONFERENCECOMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT, 2 (Federal
Judicial Center, Nov. 22, 2011) [hereinafter “FI@SY"].

17 Alison FrankelOn The Case: Few Judges See Social-Media Probldths)Wies THOMSONREUTERS
NEWS& INSIGHT, Jan. 25 2012 (questioning the accuracy of a Rid@ythat found only six percent of
Federal District Court judges had experienced pitming social media during servieajilable at
http://newsandinsight.thomsonreuters.com/Legal/M202/01_- January/Few_judges_see_social-

media_problems_with_juries/
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quicker and easier to engage more privately inrjorisconduct, compromise the secrecy

of [jury] deliberations, and abase the sanctityhef decision-making process®

On the other hand, law professor Thaddeus Hoffmestinted out that, despite
the anecdotal discussions and catchy names, sudhvater Effect,” “Google
Mistrials,” and “Internet-Tainted Jurors,” therditle academic research on the issue.
Hoffmeister questions whether juror use of sociatlia is actually a pervasive and
growing problem that is truly different from pasincerns over juror impartiality/®? He
explains this lack of research by noting that jurse of social media is an emerging issue
and that juror misconduct in “historically an un@es@mined area of the law¥®

These two viewpoints exemplify the disagreementragrsxholars as to whether
this issue is truly a problem. Differing resultstive current empirical research furthers
divergent opinions as to how often this type ofdwst is actually occurring. Regardless
of how problematic one views juror conduct onlitiés certain that when it occurs, it
will make headlines. The newness, uncertainty,@raic interest surrounding this issue

make it ripe for further research.

178|d. at 1332See alspid. (“Not unlike a juror who speaks with friends anfily members about a trial
before the verdicts is returned, a juror who commi@bout a case on the internet or social media may
engender responses that include extraneous infamaibout the case, or attempts to exercise pesuas
and influence, . . . the risk of such prejudiciahnmunication may be greater when a juror commemis o
blog or social media . . . given that the univessmdividuals who are able to see and respond to a
common on Facebook or a blog is significantly large

1 Thaddeus HoffmeisteGoogle, Gadgets, and Guilt: Juror Misconduct in igital Age 83 U. @Lo.
L. REV. 409, 413-415 (2012).

180|4. at 414.
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V. A MISTRIAL AT THEIR FINGERTIPS? CURRENT CASE L AW INVOLVING
INSTANCES OF JUROR M ISCONDUCT ONLINE

Internet-related juror misconduct comes in a varidtforms because of the wide
range of services available online that allow imndlinals to share information. As
discussed previously jurors may act as creatorssuwooers, or discussants. Jurors acting
as creators may write a 140-character tweet ont@nyitraft a status update on Facebook,
write a blog post, or comment on a website or blagors acting as consumers may use
search engines like Google and Bing to conductarebleor read a variety of online
content about the trial for which they are a jufanally, jurors acting as discussants
might engage in much of the conduct that a creataid, but in addition to creating and
posting content using an online platform, the jlgractions would also include some
kind of interactive element with the broader pulike responding to comments from
family and friends on Facebook. Across the countmgrs have used online platforms
during trials in many of the ways discussed abteag]ing attorneys to assert that these
jurors engaged in misconduct. With little consensu$iow to deal with instances of
juror misconduct online, courts have made ad-haetsams dependent on the facts of the
individual situation.

A. Tweets and Posts

Juror misconduct challenges often occur when juneessocial media to share
their sentiments about the case or jury duty iregein InU.S. v. Fumg®! the Third
Circuit declined to overturn Pennsylvania Stateg®@nVincent Fumo’s conviction for

137 counts of fraud, tax evasion and obstructiojustice where a juror had posted to his

181655 F.3d 288 (3d Cir. 2011).
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Facebook and Twitter pages about the tialThe juror tweeted statements about his

experience, stating he was “not sure about tomatrt@hNing his followers to “[s]tay
tuned for the big announcement . . . .” after ih& fveek of deliberations, and before the
jury announced its verdict, announcing, “[t]histis. . no looking back now#** A local
television news station discovered and reportegtstings the night before the jury
announced its verdict to the colfit. The court ifFumonoted that not every post to a
social media or Internet site results in exposarextraneous information or juror
partiality, and that the court must determine whethe post resulted in substantial
prejudice toward the defenddfit.The court denied Fumo’s motion for a new trial. It
held that the posts were “nothing more than harsniasblings having no prejudicial
effect” and therefore the defendant did not susevstantial prejudict?®

The Supreme Court of Arkansas came to the oppositelusion inDimas-
Martinez v. Staté®’ The court irDimas-Martinezreversed a capital murder conviction in
part because one of the jury members tweeted d®jiry duty experience during the

trial and continued to post tweets after he wastioreed and admonished for his

18214, at 298.

183 Id

184 Id

18514, at 305.

181d. at 306 See alspPeople v. McNeely, 2009 WL 428561,*7 (Ct. Ap@l2007) (refusing to find jury
bias or misconduct where one juror published dedgilosts about the trial and about the jury deditiens
to a blog, holding that the juror’'s posts “do naise a substantial likelihood that [the juror] veasually
biased against [defendant].”).

1872011 Ark. 515 (Ark. 2011).
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conduct'® Although the juror’s tweets were similar to thaehe juror inFumoin that

they were ambiguous and did not refer to specifits of the cas€® the court found that
his tweets were “very much public discussiott8,And even if they did not elicit any
response from third parties, they were inappropicause “the possibility for prejudice
is simply too high.*** An important difference in this case, is that ¢bert also based
its decision in part on the fact that the juror &tkd to the conduct and then deliberately
ignored the court’s specific and repeated instomstieven after he was reprimand&d.
The Supreme Court of Massachusetts first addressete juror misconduct in
Commonwealth v. Guisti® when it rejected a defendant’s motion for a neéal where a
juror sent an email to an 800-member listserv campig about jury duty and stating,
“Just say he’s guilty and lets [sic] just get orthwaur lives!®* At least two people
outside the jury responded to her em&ifsThe court held that the comment “reflect[ed]

the juror’'s subjective view of the defendant’s gail that time,” and while the court

18819, at 14-15.

189 The juror inDimas-Martinezweeted several times over the course of the @ik of his tweets
announced “Its [sic] over” exactly one hour beftire jury announced it had reached a decidbn.

%914, at 15.

1911d. at 17 (noting that “[n]ot only can jurors acc&€s&ebook, Twitter, or other social media sites, but
they can also access news sites that might hawenation about the case . . . [or] conduct reseabciut
many aspects of a case.”).

%21d. at 16.

193449 Mass. 1018 (Mass. 2007).

194 Commonwealth v. Guisti, 434 Mass. 245, 249-2509812001).

195 Id
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noted that the comment was improper, it declineldoid that the comment was sufficient

to overturn the verdict®

Five years afteGuisti, a Massachusetts appellate court appBedsti to a
defendant’s appeal from a denial of a motion foew trial based on a two jurors’
Facebook postingS” In Commonwealth v. Werngdsoth jurors made a series of postings
related to their frustrations with juror duty ame tength of the trial, which received
comments from Facebook friends, including one jsraife.**® In usingGuistias a
guide the court held that “the Facebook postingkjaror testimony revealed no
evidence of extraneous influences on the jdfy Eurther, the court found that because
the postings were about jury service and nonsgeoifinplaints that did not name the
defendant or give trial details, they were lessceoning®®

B. Communication Among Jurors

Another type of Internet-related juror miscondumtdlves one juror contacting
other jurors or other parties to the litigationsadé of deliberation. For example, $fuss
v. Commonwealtf’* the Supreme Court of Kentucky held on a mattdirstfimpression

that the status of two jurors as “friends” of atwits mother on Facebook was not, on its

19d. at 251-52. The court remanded the case for ecturt to conductoir dire to discover whether the
alleged responses could have influenced the jitrfound that the only responses were from attosney
cautioning the juror not to communicate about thgec The court concluded that the juror was nob s
to extraneous evidenc@uisti, 449 Mass. 1018, 1019.

197 Commonwealth v. Werner, 967 N.E.2d 159 (2012).

¥¥Werner 967 N.E.2d 159 at 162.

%91d. at 166.

20|d. at 167.

21 glyss v. Commonwealth, 381 S.W.3d 215 (Ky. 2012).
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own, a ground for a new trial based on juror Bfasiowever, the court did find that the

defendant, on trial for vehicular homicide, wastésd to a post-trial hearing to
determine if the misconduct resulted in juror Bf&sThe court noted that the case had
received a large amount of publicity and that #mord indicated that members of the
community had discussed the case on social mediaites like Faceboo®” In addition,
the mother of the victim posted information abde death of her daughte€r.But the
court also hesitated to assume a Facebook friepdsiniies the same weight as a
friendship within a physical communit{® “The degree of relationship between
Facebook ‘friends’ varies greatly, from passingusigtanceships and distant relatives to
close friends and family,” the court wrote, als&rmmvledging people have thousands of
Facebook friend&”” The court rejected the idea that all social mediivity conducted
by a juror immediately results in a mistrfaf.

A court in Pennsylvania reached a different cosicin inUnited States v. Juror
Number Ong® where a juror was charged with criminal contenmat fined $1,000 for

misconduct. Juror Number One in this case was eellgal dismissed, and then replaced

20219, at 223.
203 5luss 381 S.W.3d at 229-30.
20419, at 221.

205 Id

20819, at 222.

207 Id

20819, at 229-30.

2092011 WL 6412039 (E.D. Pa. Dec. 21, 2011).
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with an alternate for employment reasons. Aftenbealismissed, the juror sent emails to

two other jurors who remained on the panel, infoigrthem of her opinions of the case,
including that she “would have found [Defendantiltywon all 4 counts based on the
facts as | heard thend™® The court held the juror was guilty of contempydued a
reasonable doubt because she willfully disobeyedLitige’s specific and repeated
instructions not to speak to anyone else untilrdfte trial. The court did not find that the
juror’s conduct actually influenced the proceedirigstead, it noted that the juror’s
emails “could have damaged the trial process, grega the defendant, and/or resulted in
a mistrial.***

C. The Google Mistrial

Some jurors adhere to court instructions prombitommunication, yet use the
Internet to commit other types of miscondt/étThis type of conduct is generally beyond
the scope of this thesis, but this section is itketuto provide a general overview of a
related area of misconduct that if often discussddndem with issues related to juror

use of social media. What theew York Timebas dubbed the “Google mistridl®

occurs when a juror uses the Internet to reseafohnation outside the evidence and

201d. at *2.

2d. at *5.

22 The idea of the “Google mistrial” is not the médcus of this thesis, but examples of such cases ha
been included because this is issue is often discualong with cases involving juror misconducsonial

media.

213 John SchwartzAs Jurors Turn to Web, Mistrials Are Popping,Ujpie NEW Y ORK TIMES (Mar. 17,
2009)available athttp://www.nytimes.com/2009/03/18/us/18juries.itpdgewanted=all.
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arguments presented in courtWardlaw v. Staté"* the Court of Appeals of Maryland

granted a motion for mistrial on the basis of jurosconduct where a juror used the
Internet to research an iliness at issue in the.CHse defendant was convicted of rape
and incest, and his daughter testified during tia¢ about the incest. Following the
defendant’s daughter’s testimony, a behavioralaist testified that the daughter had
been diagnosed with Oppositional Defiant Disortet,the witness did not explain the
disorder. The juror researched the illness onlmfaund that it was a disorder
commonly associated with lyirfg®> The juror disclosed her research to the othergur
The court found that the juror’s research and dsale was “egregious misconduct” that
“improperly and irreparably influenced” the impaitiy and deliberations of the jufy®
Recently inState v. Abdithe Supreme Court of Vermont held that a juror’s
acquisition of information on the Internet concaghBomali culture and religion, a
subject that had played an important role in tla, thad the ability to affect the jury’s
verdict?!’ Therefore, the court held that the jury’s expogarthis type of extraneous

information was not harmless and remanded thefoasenew tria®

214185 Md. App. 440 (Md. Ct. Special App. 2009).

215|d. at 444-45.

Z1%1d. at 453 See alspPeople v. Wadle, 77 P.3d 764 (Col. App. 2003riting defendant a new trial
where juror had researched the anti-depressantithatefendant had testified to using and read his
findings to the other jurors during deliberatiorS8¢hwartz supranote 32 (describing a Florida case in
which the court declared a mistrial where juror @tid to researching information about type of
prescription drug at issue in the case that thgguthd specifically excluded).

2746 A.3d 29 (Vt. 2012)

2181d. at 39.



VI.  EFFORTS TO CURTAIL JUROR USE OF SOCIAL MEDIA DURING A TRIAL AN?DO
DURING DELIBERATIONS

Courts have utilized a variety of measures to eucaors about the improper
use of social media during both trial and deliberst. Judges have also developed
strategies to deal with jurors who have been dism)using social media during the
trial or deliberations. In addition, the Califordegislature enacted a criminal penalty for
jurors who engage in misconduct related to socedimuse and Internet research.

A. Before Trial

1. Jury Instructions

Most courts have adopted some form of jury ingtoms that specifically address
social media use and Internet research duringiatnid jury deliberationS? A survey
of federal district court judges conducted by teedral Judicial Center (FJC) for the
Committee on Court Administration and Case Managemeported that 60% of the
judges use model jury instructions to address fise@al medi£2° The Judicial
Conference Committee has created a set of modeirjsitructions for courts to give
jurors before a trial begins and before deliberetibegin. A portion of the model
instructions to be given before the trial begirsdes:

| know that many of you use cell phones, Blacklestrithe [[nternet and other

tools of technology. You also must not talk to amyat any time about this case

or use these tools to communicate electronicalti @nyone about the case. This

includes your family and friends. You may not conmcate with anyone about

the case on your cell phone, through e-mail, Bladkh iPhone, text messaging,
or on Twitter, through any blog or website, inchgliFacebook, Google+, My

29 g5ee generallfEric P. Robinsonjury Instructions for the Modern Age: A 50-StatevBy of Jury
Instructions on Internet and Social MediaREYNOLDS CTS. & MEDIA L.J. 3, 307(Summer 2011).

220 35ee FJC SuDY supranote 176 at 6.
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Space, LinkedIn, or YouTube. You may not use anyilar technology of social
media, even if | have not specifically mentionetiete. | expect you will inform
me as soon as you become aware of another juradktion of these
instructions’?*
A reiteration of this portion is given at the clasfehe case before the jurors being to
deliberate?®® The most recent model instructions were releasddine 2012 just two
years after the federal courts released its origimalel instructions in January 2038.
The revised version includes an expanded and nxpleck list of the types of activities
jurors should avoid and tells jurors they are exg@to inform the judge if they become
aware of any juror’s violation of the instructioff8 The 2012 version of the instruction
also extends what judges say to jurors at the cbgee casé”® According to a U.S.
Judicial Conference press release, the revisedigigins were based on the FJC study’s

finding that most federal judges reported beconaiwgre of juror use of social media

during a trial from fellow empaneled jurd?s.In addition to the instructions, trial judges

21 judicial Conference Committee on Court Administraand Case ManagemeRroposed Model Jury
Instructions: The Use of Electronic Technology tm@uct Research or Communicate About a Gasee
2012) [hereinafter “Model Jury Instructions 2012a%ailable at
http://www.uscourts.gov/uscourts/News/2012/jurytinstions.pdf.

222 Id

223 Id

224 judicial Conference Committee on Court Administraand Case ManagemeRroposed Model Jury
Instructions: The Use of Electronic Technology tm@uct Research or Communicate About a Case
(December 2009, released January 2010) [hereirfafizdel Jury Instructions 2010'§vailable at
http://www.uscourts.gov/uscourts/News/2010/docs/MIR18-Attachment.pdf.

22> CompareModel Jury Instructions 201€upranote 224with 2012supranote 224.

226 Compare Model Jury Instructions 201€upranote 224with 2012supranotes 221, 224.

227 press Release, United States Courts, RevisednBiryctions Hope to Deter Juror Use of Social Medi
During Trial (Aug. 21. 20123vailable athttp://news.uscourts.gov/revised-jury-instructidrogpe-deter-

juror-use-social-media-during-trial (“The overwhéhg majority of judges take steps to warn jurorsteo
use social media during trial, but the judges syrdesaid additional steps should be taken," saideu
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were also provided with a poster stressing the napoe of jurors making decisions

based on information presented only in the counirobhese were to be posted in the
jury deliberation room or other areas where jummsgregaté?® State courts have also

adopted various forms of the poster pictured below.

” FOCUS ON THE | FOCUS ON THE COURTROOM
COURTROOM

eive in

PLEASE REMEMBER THESE RULES:
DO NOT TALK TO ANYONE, OR LET
ANYONE TALK TO YOU ABOUT THE CASE

THAMNK ¥YOU FOR YOUR SERVICE!
THANK YOU FOR SERVING AS A JUROR

Figure 1 Figure 2
Eric P. Robinson, a media law and ethics profeastire CUNY Graduate School of
Journalism and Baruch College in New York, writggeasively on the topic of juror use
of social media. He argued that the revision ofjting instructions and the use of the
posters in courtrooms indicates that the Judicaif€ence was not persuaded by FJC

study’s conclusion that “detected social medialmsgirors is infrequent, and that most

Julie A. Robinson, CACM Committee chair. "The judgecommended that jurors frequently be reminded
about the prohibition on social media before thed,tat the close of a case, at the end of eactbhdfore
jurors return home, and other times, as approprat®rs should be told why refraining from usesaodial
media promotes a fair trial. Finally, jurors sholltbw the consequences of violations during teath as
mistrial and wasted time. Those recommendations@nepart of the guidelines.”)

228 Id
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judges have taken steps to ensure jurors do natagsal media in the courtroom?®

Rather, Robinson asserted the changes reflect@oothat the problem is growifdf.

The effectiveness of the use of these types tfucisons addressing the use of
social media and the Internet during a trial anlibdeations and other related warnings
has yet to receive much scholarly attention. Tenapt to measure the success of such
instruction, the FJC study asked judges to indiedtether social media were used after
jury instructions were giveft> More than half of the judges said social mediaewet
used after the instructions were given, but slightbre than 45% of the judges surveyed
said they had no way of knowifitf: Thus, the study could not make strong conclusions
regarding the effectiveness of the instructions.

A separate study surveyed jurors from 15 triamgjihg that jurors generally
understand the instructions not to use social medike Internet to research the case or
communicate about the trial, but that many of tveshed they could use technology to
do additional research about the c&#Sé3he study was a baseline examination
conducted by the National Center for State CowntsHe Executive Session for State
Court Leaders in the 21st Century, a three-yea@sef meetings of court leaders from

around the country sponsored by the Bureau ofclugissistance, the State Justice

22 Eric P. RobinsorThe Feds Try Again, But Just Won't Say WDIgITAL MEDIA LAW PROJECT(Sept. 4,
2012), http://lwww.dmlp.org/blog/2012/feds-try-aggiist-wont-say-why.

230 Id

#lg5eeFJC SUDY, supranote 176 at 6-7.

221d. at 7.

23 paula Hannaford-Agor, David B. Rottman & NicoleWaters, 0ROR ANDJURY USE OFNEW MEDIA: A

BASELINE EXPLORATION (National Center for State Court for the Execuession for State Court Leaders
in the 21st Century, 2012) [hereinafter “NCS@SY"].
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Institute, and the National Center for State Cotift&mpaneled jurors from six criminal

and nine civil trials, as well as jurors from t@r dire phase, were surveyed to include
both jurors who were selected and those who wetr€®ndurors from seven civil cases
that settled during jury selection were also suee€§° Among prospective jurors, 87%
said they understood that they should not userttegriet or social media to communicate
with friends or family or to post information abahe casé>’ and two-thirds said that
researching the case online would violate the jisdigstructions>2 Eighty-six percent
(86%) of prospective jurors said they could reffaom using the Internet for the
duration of the trial if they were instructed to stoby the trial judge, but 14% said they
would not be able to abide by the instructioh.

Although the prospective jurors understood thaytbhould not use social media or
the Internet, the study revealed that many juradsdndesire to do so. Significant
percentages of the jurors indicated that they vdghey could use the Internet to obtain
information about legal terms (44 %), the case (R@GPe parties involved (23%), the
lawyers (20%), the judge (19%), the witnesses (1884 their fellow jurors (796}

Fewer jurors indicated that they would have likedise the Internet to communication

Z41d. at 1.
251d. at 3-4.

Z81d. at 4.

237 Id
238 Id

239 Id

2405ee NCSC SuDY, supranote 233, at 6.
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with family and friends about the trial (8%): Five percent (5%) or fewer of the jurors

said they would like to use the Internet to connth other jurors, connect with one of
the trial participants (3%), tweet about the t(&%), blog about the trial (3%), or post
information about the trial on a social networksite (2%)>** The study found that the
levels of interest were virtually equal when conipgucriminal and civil trial$*® The
evidence also indicated a greater interest in ugiagnternet for case-related research,
rather than foex partecommunication$** However, when looking just at seated jurors
and alternates, the study revealed 29% wantedetthasinternet foex parte
communications and that 28% wanted to use it taleoncase-related reseaf¢AThe
critical question the study asked was whether giemrgaged in misconduct with or
without the Internet during the tri&l° The “short answer” was “yes,” but only in old-
fashioned ways like prematurely discussing the wageother jurors (10%) or face-to-
face or telephone conversations with family anerftis about the trial (6%}’ Based on
its findings, the report concluded that the “tew@afindings encourage cautious
optimism that the frequency of juror misconductdalwng new media is less than one

might imagine based on the number of recent newsaraecounts of jurors run

241 Id

242|d.
243|d.
244|d.
245|d.

24 5ee NCSC SuDY, supranote 233, at 6.

247 Id
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amok.”*® However, the report cautioned the study was bgeans conclusive and that

additional research was needed in this area, edjyeas younger cohorts or “digital
natives,” who often have higher Internet usage brecmore pervasive in jury podt$
The FJC study and the NCSC study are among tteatiempts to
comprehensively examine the effectiveness of jusyructions and other baseline
guestions to explore the growing concern over jus® of social media and the Internet.
The NCSC acknowledged the anecdotal nature ofdateabout juror use of social media
and called for more research in the #&®a.imited legal scholarship has been done on
this topic, but some scholars have been reluctafimd solace in jury instructions to
overcome individuals’ connections to technol8gyAlthough the debate over the
effectiveness of jury instructions addressing douiedia and the Internet continues, the
Hon. Amy St. Eve of the U.S. District Court for tNerthern District of lllinois, along
with her law clerk, Michael Zuckerman, argued tse of social media jury instructions

is a useful tool when judges give consideratiowhen and how it should be givérs.

*81d. at 7.
*91d. at 7-9.
035eeNCSC SuDY, supranote 233, at 1, 7.

#lgeee.g, Ralph Artigliere Sequestration for the Twenty-First Century: Discecting Jurors from the
Internet 59 DRAKE L. REV. 621, 639-40 (2011) (“To some jurors, the cellpddPad, notebook, or other
digital device is a lifeline to which they feel acked. These jurors require constant communicatiiti
others on events and matters from the mundaneetoritical.”); Marcy Zora, NoteThe Real Social
Network: How Jurors’ Use of Social Media and Sniglnbnes Affects A Defendant’s Sixth Amendment
Rights 2012 U. LL. L. Rev. 577 (2012) (stating instructions are not enowugshield jurors from the
external influences of their daily liveBut seeHon. Amy J. St. Eve & Michael A. Zuckermdinsuring
an Impartial Jury in the Age of Social MediHl DUKE L. & TECH. REV. 1, 21-22 (2012) (discussing a
survey in which only six out of 140 jurors reporteaving any temptation to use social media to
communicate about the case).

#2g5eeSt. Eve & Zuckermarsupra251, at 27-28.
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2. Voir Dire and Online Investigation of Jurors

Beyond jury instructions, another preventive dff@ed to avoid improper juror
research and communications includes investiggtirays viavoir dire questioning and

via the Internet®

Most prospective jurors have at least one onlkfierence or a
“footprint,” put on the Internet by them or by soone elsé>* Attorneys are taking
advantage of jurors’ digital traffl¥ and keep tabs of jurors before, during, and after
trials 2°° The most basic kind of search done is a namelse@an Internet search
engine like Google or Binf.” Additionally, many attorneys conduct more in-depth

searches of jurors by collecting information frootisl networking sites and monitoring

their online activitie$>®

®33ee, e.g.Adam J. Hoskins, Notéyrmchair Jury Consultants: The Legal ImplicationsieBenefits of
Online Research of Prospective Jurors in the Fao&lera 96 MINN. L. Rev. 1100 (2012); Julie Kay,
Social Networking Sites Help Vet Jurpkaw TECH. NEwS, Aug. 13, 2008,
http://www.law.com/jsp/lawtechnologynews/PubArticleN.jsp?id=1202423725315&Social_Networking_
Sites_Help_Vet_Jurors&slreturn=20130315160640; thamRedgrave & Jason Stover, The Information
Age, Part II: Juror Investigation on the Internetrplications for the Trial Lawyer, 2 Sedona Conf211,
211 (2001).

»43seelocelyn AllisonTweets Let Attorneys Know When Jurors Misbehiasme360 (Oct. 23, 2009, 4:18
PM), http://www.law360.com/articles/128603/tweets-httorneys-know-when-jurors-misbehave
(“Everybody has something on them on the Web, aedybody can look it up.”) (quoting Attorney Daniel
Ross).

25 For an in-depth look at this topeeThaddeus HoffmeisteApplying Rules of Discovery to
Information Uncovered About Jurqrs9 UCLA L. Rev. 28 (2011) See als@ason H. Casell,o Tweet or
Not to Tweet: Juror Use of Electronic Communicasiamd Social Networkind.5 No. 5 J.NTERNET L. 1,
18 (2011) (advocating attorneys use Internet ttsack key words from the trial and monitor juror
discussion).

¢ gee generallfoskins,supranote 241. Jeffrey T. FredericReasoned Jury Expert Shares Secrets of
Voir Dire and Jury Selectigry OURABA (Mar. 2011),
http://www.americanbar.org/publications/youraba/P03article01.html.

%7 seeHoffmeister,supranote 255.

258 Id
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Online investigation of jurors has become incneglyicommon and is gaining

acceptance within the legal professfhAdditionally, courts and state bar associations
have approved and, in some cases, encouragegkist researci’® Proponents assert
that the online investigation of jurors duringialtcan uncover juror miscondu@t.
Further, proponents also assert once jurors knew\hir dire answers can be verified,
they will either be more truthful or ask to be egkd from servicé®? Finally, proponents
argue jurors who know their online activities aegng monitored will be more likely to
adhere to jury instructions given throughout theation of the triaf®

Although law professor Thaddeus Hoffmeister agtbeat “online juror
investigation will reduce incidents of juror misctutt associated with the Digital Age,”
he cautioned that the practice does have its limita”** For example, without imposing
penalties, investigating jurors does not shed layghthe reasons jurors violate court

rules®®® Additionally, Hoffmeister pointed out that unlessurts impose some kind of

291d. But seeHope A. Comisky & William M. TaylorDon’t be a Twit: Avoiding the Ethical Pitfalls
Facing Lawyers Utilizing Social Media in Three Inn@amt Arenas — Discovery, Communications with
Judges and Jurors, and Marketirg0 TEmP. POL. & Civ. RTS. L. REv. 297, 311-12 (2011) (noting that
lawyers monitoring juror’s activity on social mediaks violating rule 3.5 of the ABA Model Rules of
Ethics which prohibits attorneys from any ex padenmunications with jurors).

20 Hoffmeister,supranote 179, at 443; see also Carino v. Muenzen AN&491-08T1, 2010 N.J. Super.
Unpub. LEXIS 2154, at *26-27 (N.J. Super. Ct. Apiv. Aug. 30, 2010) (admonishing a trial judge for
forbidding counsel from investigating jurors onlidering jury selection).

%1 Hoffmeister,supranote 179, at 443.

262 Id

2631d. at 443-444.

24 Hoffmeister,supranote 179, at 444.

265 Id
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virtual sequestration in which jurors would subjaittof their online activities and

communication to potential judicial review, someseainduct will go undetecté®
But, Hoffmeister and others have argued gathenfggmation online about
jurors raises potential privacy concefAsJudge Richard Posner of the U.S. Court of
Appeals for the Seventh Circuit has noted, “Mosigbe dread jury duty — partly
because of privacy concerri$®However, other legal thinkers argue that inforiomati
about jurors freely and publically available onlrennot possibly be considered
private?®® Additionally, some fear that jury summons resparses will plummet as
citizens realize their online activity will be memied if they are selected for jury dity.
Finally, there is a concern that attorneys will reveal the juror misconduct they
discover online to the court or to opposing counsgbecially if the comment leads them

to think the juror’s views would be advantageouthir side’’* Currently, few courts

266 Id

267 Id

%8 United States v. Blagojevich, 614 F.3d 287, 298 @ir. 2010) (Posner, J., dissenting from denifal o
rehearing en banc) (citation omitted).

29 gee, e.g.Timothy P. Harkness & Dana L. Post, ‘Friendingtnesses and researching jurors — Ethical
parameters governing social media useépMPSONREUTERSNEWS& INSIGHT, (Apr. 10, 2013),
http://newsandinsight.thomsonreuters.com/Legaljim#2013/04_-
_April/%E2%80%98Friending%E2%80%99_witnesses_argkanehing_jurors_%E2%80%94 Ethical_pa
rameters_governing_social_media_use/ (“If informratbn a social website is publicly available, the
prevailing view is that such information can bedisea litigation, even if obtained outside thenfiai
discovery process.”).

210 Hoffmeister,supranote 179, at 444ee alscElaine SilvestriniTampa Judge Threatens Jail for People
Ignoring Jury Summon3AMPA BAY ONLINE (Oct. 3, 2011), http://tbo.com/news/tampa-judgedtens-
jail-for-people-ignoring-jury-summons-262486.

271 Hoffmeister,supranote 179, at 444 (citing John E. Nowak, Jury Brad First Amendment Values in
“Cyber World,” 34 U. Rich. L. Rev. 1213, 1225 (2Q0IThe attorney with information about cyber
activities of potential jurors will be able to usey challenges for cause, and use preemptiveaingdis, in
a strategically wise manner.”).
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mandate that attorneys reveal information discaet®sut juroré’? In terms of an

ethical obligation to support such information, Rles of Professional Responsibility
have not been updated as quickly as technologpdheenced. Rule 3.3, Comment 12 is
the most relevant. It states:
Lawyers have a special obligation to protect &dumal against criminal or
fraudulent conduct that undermines the integrityttee adjudicative process,
such as bribing, intimidating or otherwise unlalyfucommunication with a
witness, juror, court official or other particigam the proceeding, unlawfully
destroying or concealing documents or other ewidear failing to disclose
information to the tribunal when required by lando s&?”?
In many cases, a juror’s post on a social netwgrkite would not present an ethical duty
mandating either the prosecution or the defensegort the information to the court. For
example, during a trial in Michigan, the defensansel’s son discovered that a juror
posted the following to her Facebook account attmelusion of the first day of a two-
day criminal trial: “[A]ctually excited for jury diy tomorrow. It's gonna be fun to tell the

defendant they’re GUILTY.:P?* The defense attorney reported the juror, who was

removed, even though the act was neither fraudubentcriminal in the state of

272 Hoffmeister,supranote 179, at 444-45.

"3 MoDEL RULES OFPROF L CONDUCT R. 3.3 cmt. 12 (2007). At least one state has i rerpansive rule.
See Tenn. Rules of Prof’l Conduct R. 3.3(i) (20¢'®) lawyer who, prior to conclusion of the proceedi
comes to know of improper conduct by of towardraijwr a member of a jury pool shall report impnope
conduct to the tribunal,” confidentiality requirente notwithstanding.).

274 Jameson Coolgacebook Post Is Trouble for Jurdviacoms DAILY (Aug. 28, 2010),
http://www.macombdaily.com/article/20100828/NEW 3389990/facebook-post-is-trouble-for-jureee
also Associated Presduror Who Blurted out Verdict on Facebook Fined 828rdered to Write Essay
CLEVELAND.COM (Sept. 2, 2010),
http://www.cleveland.com/nation/index.ssf/2010/08df_who_blurted_out_verdict.html.
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Michigan, despite it being improper juror condultte current legal system did not

require the attorney to bring forward this miscoctd®

Even without conducting extensive online reseatobut jurors, Retired Florida
State Court Judge Ralph Artigliere asserted that,mainimum, when lawyers are
permitted to conduatoir dire, “they can inquire about a juror’s online and
communication habits**® He also argued that attorneys can use follow-gstiens “to
test the juror’s ability and willingness to abidgdourt-imposed limitations” on their
activity online?””

B. During Trial

1. Confiscation of Electronic Devices

A number of jurisdictions are removing the temiptaby restricting access to
jurors’ access to cell phones and Internet-readyjcds. This approach takes various
forms. Some courts do not allow jurors to bringcetenic devices into the courthousé.
Other courts confiscate phones during the trial @glberations but allow access to them

during recesses?

27> Hoffmeister,supranote 179, at 446.
278 Artigliere, supranote 251, at 645.
27 Artigliere, supranote 251, at 645.

28 gee, e.gPress Release, Electronic Communication andretddevices Banned From All Circuit Court
of Cook County Courthouses Except Daley CenteteSihlllinois Circuit Court of Cook County, (Jaht,
2013), http://lwww.cookcountycourt.org/HOME/CellPledtiectronicDeviceBan.aspx (Explaining that
beginning April 15, 2013, by order of the court fublic would no longer be permitted to bring any
electronic communication or Internet decides ity eourthouse facilities of the Circuit Court of @o
County in lllinois. The ban includes laptops, gdbnes, smartphones, tablets, and any other device
capable of accessing the Internet or making audliovadeo recordings).

29 see, e.gMichigan Court Rules, Rule 2.511(H) (“The coural instruct the jurors that until their jury
service is concluded, they shall not . . . userapder, cellular phone, or other electronic dewidta
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Although some commentators agree with bans orretec devices in

courtrooms, others have said it is too extréffi€ritics of this tool suggest that
depriving jurors from these electronic devicesdnrentire day can cause them
hardship?®! It also creates difficulty for the courts whendis insist an alternative form
of communication be made available so that famiéymhers and employers can reach
them?®? Further, trials lasting more than one day rendisrrocedure rather ineffective,
as jurors are allowed to take their devices hontb thiem and use them without court
supervisiorf®® Opponents of this policy have also pointed out toarts do not routinely
seize jurors’ televisions or radios even thougtrarjcould learn about the case by using

them?3* Instead, jurors are simply told by judges to awsatching or listening to

communication capabilities while in attendanceriat br during deliberation. These devices may sedu
during breaks or recesses but may not be usedtéinatr disclose . . . information about the cabenv
they are not in court. . . . [I[nformation aboué ttase includes, but is not limited to, . . . infation about
a party, witness, attorney, or court officer; negsounts of the case; information collected througbr
research on any topics raised or testimony offesedny witness; information collected through juror
research on any other topic the juror might thirdule be helpful in deciding the case.”)

20 Christopher Danzigylobile Misdeeds: When Jurors Have the Web at Tiieigertips, Trials Can
Quickly Unravel INSIDE COUNS., June 2009, http://m.insidecounsel.com/2009/0610bile-misdeeds.

%1 David P. Goldstein, Notdhe Appearance of Impropriety and Jurors on Sadetiworking Sites:
Rebooting the Way Courts Deal with Juror Miscond@dtG=0. J.LEGAL ETHICS 589, 602 n. 108 (2011).

282 Hoffmeister,supranote 179, at 439.

283 Allison, supranote 254 (“Courts can also ban mobile devices filoencourtroom—some already do—
though there could be some backlash from jurorastomed to being in constant communication with
family and friends. And that still doesn’t keepitihérom doing research on Google or tweeting whey th
get home.”).

24 Hoffmeister,supranote 179, at 44Gsee alsdanzig,supranote 280 (“Limiting juror access to outside
information has preoccupied legal professionalsesthe beginning of the American legal system. Befo
computers or newspapers, jurors could go home modshs cases with their spouses.”).
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programs that may discuss the tff&Some have questioned why Internet-ready devices

should be treated differentf§
2. Sequestration

Sequestration is likely to be the most effectiveunbing juror use of social media
and the Internet. This is because the court dir@cthtrols the jury’s environment.
Although this tool has been used to thwart jurqrasure to pretrial publicity and
continued news coverage surrounding high profilddrit is not widely used by courts
today®®’ Sequestration is generally looked upon with disfdrecause of the high
burdens it places on both courts and juf8t4t requires an expensive undertaking by the
court to lodge jurors and have them supervisedutirout the triaf®® Jurors also view it
negatively as it requires them to live in a conémlenvironment away from their homes
and daily routine$®

The Digital Age has resulted in one potential twis sequestration called “virtual

sequestration®®* This allows jurors to remain in their own homes tonsent to having

285 Id

20|d. See als?Amanda McGee]juror Misconduct in the Twenty-First Century: Thewalence of the
Internet and its Effect on American Courtrogr@8 Loy. L.A. ENT. L. REv. 301 (2010) (discussing the
issue of juror use of technology and noting thaefethough such misconduct is occurring throughuthe
of a new medium, jury misconduct in general isaoew phenomenon”).

%7 Hoffmeister,supranote 179, at 44Xkee alsdStrausssupranote 137, at 71-72.

288 |d

289 Hoffmeister,supranote 179, at 441.

290 Strausssupranote 137, at 106-07.

291 Hoffmeister,supranote 179, at 441.
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their Internet access blocked or monitof&Although this is likely to be less

burdensome on jurors and cost courts less, sofheistv it as overly intrusive.
However, as has been previously discussed, mamyaits are already conducting this
type of surveillance.
3. Threat of Criminal Punishment

At least one state has adopted a statute thaifisplg prohibits jurors from
using social media and the Internet to researatisseminate information related to the
trial.?*3 California passed the law in 2011, and it exparttiedstate’s existing jury
instructions>>* Under the law, “willful disobedience by a juror@fourt admonishment
related to the prohibition of any form of commurtica or research about the case,
including all forms of electronic or wireless commmzation or research,” is punishable

by contempt of court or a misdemeafdr.

VII. A BALANCING ACT: WHERE THE FIRST AMENDMENT MEETS THE SIXTH
AMENDMENT

A substantial portion of this thesis has been dadiatto discussing the ways in
which the courts can and are attempting to cunadr use of social media and the

Internet in the name of providing a defendant waittair and impatrtial trial. As has been

292 Id

2932011 Cal. Laws chap. 18available athttp://www.leginfo.ca.gov/pub/11-12/bill/asm/ab 01t
0150/ab_141 bill_20110805_chaptered.pdf.

294 Id

295 Id
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previously discussed, the Sixth Amendment guarardaedefendant these rigits.

However, the media or an individual's desire tayahformation to the broader public
about the case often conflicts with a judge’s comder this guarantee. The First
Amendment gives the press and the public a comditioght of access to report on pre-
trial proceedings and triafé’ For a court to deny public access to a crimirial,tit must
show that the closure of the proceedings “is nétzed by a compelling governmental
interest and is narrowly tailored to serve thatriest.“*® Thus, a trial is presumptively
open to the press and the public unless the judgesicow such a compelling interest. A
judge must balance the interest of the defendatht tve interests served by maintaining
open proceedings.

Much of the jurisprudence responsible for deveigghis right to access
courtrooms is based on the theory that the prassaatchdog or a check on the
government and that granting access to judiciatgedings can actually have the effect

of improving the fairness of government proceedfigSpecifically, the media often act

2% 1y.S.CoNsT,, Amend. VI.

27 seg Richmond Newspapers, Inc. v. Virginia, 448 U.55%1980) (holding that “[a]bsent an overriding
interest” the First Amendment impliedly guarantaeght of the press and public to attend criminals);

2% Globe Newspaper Co. v. Superior Court for Nori@bunty, 457 U.S. 596, 606-07 (198B)t see
Sheppard v. Maxwell, 384 U.S. 333 (1966) (“If pebilf during the proceedings threatens the fairoéss
the trial, a new trial should be ordered . . .¢barts must take such steps by rule and regulétiiwvill
protect their process from prejudicial outsideiifteences. Neither prosecutors, counsel for defeéhse
accused, witnesses, court staff nor enforcemeiteo$f . . . should be permitted to frustrate itsction.”).

299 Richmond Newspaper448 U.S. at 596 (“[P]ublic access to trials axtsan important check, akin in
purpose to the other checks and balances thakimiussystem of government. ‘The knowledge thatyeve
criminal trial is subject to contemporaneous reviewhe forum of public opinion is an effective tragnt

on possible abuse of judicial power.”) (Brennargahcurring) (citingn re Oliver, 333 U.S., at 270).
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as a representative for the public by attendiradgtand reporting on the events that take

place inside the courthouse walls.

A. Is Juror Use of Social Media Protected Speech?

The question of whether content posted online e@as media and online-only
platforms deserves robust First Amendment protedalan to the protection the
traditional press enjoys is a highly debated tofitew states have begun to address the
issue in the context of deciding whether stateldh#&swvs should apply to bloggers
attempting to protect confidential souré&¥But as a plurality of the U.S. Supreme Court
stated inBranzburg v. Haye¥*

Freedom of the press is a fundamental personalwigtch is not confined

to newspapers and periodicals . . . The presssimigtoric connotation

comprehends every sort of publication which afforasvehicle of

information and opinion . . . . The informative @lion asserted by
representatives of the organized press . . . & @sformed by lecturers,

political pollsters, novelists, academic researshand dramatists. Almost
any author may quite accurately assert that hensributing to the flow

of information to the public . . 3%

Thus, the Court has made clear that First Amendpretection extends far
beyond the traditional press and beyond individtiate shield law definitions of whom it
defines as a journalist.

B. Juror Use of Social Media Serves Fundamental Firshmendment
Principles

30 see, e.g.Too Much Media, LLC v. Hale, 206 N.J. 209 (N.012) (declining to find that a blogger was
considered a journalist under New Jersey’s staeddslaw); Mortgage Specialists, Inc. v. Implodepibde
Heavy Industries, Inc., 160 N.H. 227, 233 (N.H. @0@upholding a website operator’s right to claim
reporters privilege because the website servedndortnative function and contributes to the fremnflof
information to the public.”).

301408 U.S. 665 (1972).

30214, at 704.
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Some argue that with the advent of social me@iaybne with a computer and
Internet access can produce and disseminate méwsaw professor Adam Cohen
argued that new medf embodies several classic First Amendment valuesyding
contributing to public debate, bringing informatimo public discussion, self-
expression, and checking the government’s pd&eZohen noted that new media
creates a “sphere of legitimate debaf&and suggested that even Internet users who do
not attempt to produce news stories still take paluilding public opinion by sharing
links, posting comments, and participating in oalifiscussiori®’ He argued that new
media may provide a stronger and more effectivelcloa government than traditional
media because as the organized media loses resaduaanpower, new forms of media

cover the stories that old media cannot or will coter:*®

393 see Cohengsupranote 20 at 3See alspld. at 4 (“The public now not only consumes news,repbrts
it, disseminates it, critiques it, and talks bazht1’).

304 Cohen defines “new media” which he dubs “the Fiftate” in broad categories, which include
individual bloggers, non-profit investigative sitesline news communities, journalism by non-jolisti
organizations, collaborative journalism, for-prafiternet-based sites, and social media and raav dat
platforms.Id. at 15-18.

305 geeid. at 22-34.

30%1d. at 5 guotingJay Rosen, Audience Atomization Overcome: Whyltiernet Weakens the Authority
of the Press, PressThink, Nieman Journalism La. @c2010, 10:30 AM),
http://niemanlab.org/2010/10/the-newsonomics -plaeement-journalism/).

3971d. at 14.See alspid. at 17 (“On Facebook, ordinary citizens can aaditors, directing news stories or
links that they like to members of their networktleey can write news bulletins of their own But see
O’Grady v. Superior Court, 139 Cal. App. 4th 142359 (Cal. App. 2006) (noting the difference betwee
“open and deliberate publication on a news-orieiteb site of news gathered for that purpose bities
operators” and “the deposit of information, opinion fabrication by a casual visitor to an openuforsuch
as a newsgroup, chatroom, bulletin board systerdisgussion group” and suggesting that the “ldftpe .

. . may indeed constitute something other tharpthdication of news. But posting of the former type
appears conceptually indistinguishable from pulbligla newspaper . . . .").

398 See Cohengsupranote 20 at 23-35. Cohen discusses several exampivents and information that
new media journalists covered that traditional raedid not, and suggests that new media brings
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Cohen’s observations can be applied to the posteamments that jurors make

online. Even jurors who do not post with the intehtreating “news” are still adding to
the marketplace of ideas, a central theoreticattanderpinning the First Amendment,
by generating discussion about both the trial fiedudicial system as a who!®.
Another fundamental purpose of the First Amendnetd “assure freedom of
communication on matters relating to the functignim government*° Jurors utilizing
social media and online platforms have a uniquspestive and ability to communicate
about the effectiveness of trial proceedings aeduhtice system. Speech related the
functioning of the government has historically liged the highest protection. Finally,
juror use of social media also implicates the FArstendment ideal of protecting self-
expression and self-actualization because it aljaves's to voice their thoughts and
opinions throughout the ca¥e.This expression many help them to reflect on the of
the judicial system and society and gain an apatieci for their service. Although many
scholars might agree with this analysis, many walsd argue that to balance a

defendant’s Sixth Amendment rights, jurors musteraage in these types of activities

information that traditional media no longer has timancial ability to uncovetd. at 24-26. He also
argues that because new media does not have nslaifis with the government or with private companie
similar to traditional media, they have more fremdo criticize these entitiekd. at 29-34.

399 Abrams v. U.S., 250 U.S. 616, 630 (1919) (Holndesdissenting) (“[T]he ultimate good desired is
better reached by free trade in ideas-that thetbssbf truth is the power of the thought to gelf
accepted in the competition of the market . ... .")

310 Richmond Newspaper448 U.S. at 575.

311 See Martin H. RedishThe Value of Free SpeectB0 U.PA. L. REv. 591, 593-94, 601-04, 627-29
(1982) (arguing that self-expression is the mostiiimental value protected by the First Amendm&mwe
also, Thomas I. Emersoi,oward a General Theory of the Filktmendment72 YALE L.J. 877, 878-87
(1963) (noting that inherent to the First Amendnjaatification of individual self-fulfillment is esry
man’s right “to form his own beliefs and opinio#gd it also follows, that he has the right to exgsréhose
beliefs and opinions. Otherwise they are of liteount.”).
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until the completion of the trial, at which timesthare welcome to tweet, blog, and

comment about their experiences.

C. Applying First Amendment Jurisprudence to Juror Useof Social Media

Because online postings by jurors embody severdieobasic purposes of the
First Amendment, it can be argued that they degemviection under the First
Amendment. The traditional press is granted preswepccess to court proceedings and
is free to report on what transpires in the opamrtcoom?>*? To the extent that online
juror postings serve the same functions as trawitimedia in contributing to public
debate — serving a checking function against theegonent and sharing information
with the public — it is not unreasonable to asHaat they deserve the same fervent First
Amendment protection extended to traditional mexdhties. However, courts have long
recognized special rules related to juror condecilise of the sensitive nature of their
duties and jurors are free to discuss the case iipoonclusion.

1. Jury Instructions Pass Heightened First Amendment Aalysis

A court’s decision to prohibit access to traditiomeedia (which effectively
prevents them from reporting the trial events @ghblic) is subject to strict scrutiny
review3'® A court instructing jurors not to tweet, postbtng about a trial similarly
prevents that juror from reporting the events thaspire during the trial to the public.
Courts may engage in both of these prohibitiorenimttempt to protect a defendant’s

Sixth Amendment rights. Part 1l of this thesis expt Supreme Court precedent related

312 Richmond Newspaper448 U.S. at 575.

313 Globe Newspape#57 U.S. at 606-07.
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to pretrial publicity and the historical concerreoyuror exposure to media. To ensure

juror impartiality, courts in the past have banttesl presence of the medid placed a
gag order on all parties to litigatiGft, or utilized many of the tools discussed in Part
1. 3e

Recall that jury instructions are being utilizadmany jurisdictions to prohibit
juror use of social media. This type of ban camb&ogized to a judge closing the
courtroom to the press and public, which is correide form of prior restraint that
would be presumptively unconstitutiorfal. These types of restraints are subject to a
strict scrutiny analysis, requiring a compellingrgmnment interest and the most narrowly
tailored means of achieving that inter&tCertainly, courts have interest in protecting a
defendant’s Sixth Amendment constitutional riglatstfair trial and impartial jury and
the government is sure to argue that jury instounstilimiting jurors’ speech about the
trial proceedings, for a limited period of timeeararrowly tailored. The First
Amendment is not absolute and courts have condligteeld that speech can be subject

to reasonable time, place, and manner restricfibrBut, just because the judicial

34 H.H. Henry,Exclusion of public during criminal triak8 A.L.R.2d 1436 (1956).

315U.S. v. Brown, 218 F.3d 415 (5th Cir. 2000) (holgla gag order that generally prohibits attorneys,
parties, and witnesses from discussing a crimmmldid not violate the First Amendmengge alsd_aura
Hunter Dietz, et al.(Gag Orders 75 Am. Jur. 2d Trial § 138 (2013).

38 see infraPart 1.

317 Nebraska Press Ass’n v. Stuart, 427 U.S. 539,(58%6) (“Truthful reports of public judicial
proceedings have been afforded special protecjamst subsequent punishment. For the same rettsons
protection against prior restraint should haveipaldr force as applied to reporting of criminal
proceedings . . . ."see alsd\ear v. Minnesota, 283 U.S. 697 (1931).

318 Id

319 5ee, e.g.Clark v. Community for Creative Non-Violence, 468S. 288 (1984).
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procedures in place most likely pass First Amendmarster and balance constitutional

interests, does not mean that juror misconduchershould presumptively result in a
new trial. This is where pretrial publicity precedean become instructive to courts
addressing jurors’ use of social media and thereteto post content related to the trial.
VIIl. A PROPOSAL FOR THE USE OF SUPREME COURT PRETRIAL PUBLICITY
PRECEDENT IN SHAPING JURISPRUDENCE INVOLVING JUROR USE OF
SociAL MEDIA
Although there are many tools available to tri@ges to discourage and attempt
to prevent juror use of online platforms, currem$e law demonstrates that in some cases
jurors will disregard judicial orders or a methadmoyed by a judge will prove
ineffective in curbing the behavior. When this as;a court must then consider what
action should be taken in response to the jurocomduct. Clearly, a distinction can be
drawn between a situation where a juror condudis@mnesearch outside the scope of
information presented in court pursuant to thesalieevidence, like that Wardlaw v.
State®*° and one where a juror tweets or posts about Iisrgéthoughts and opinions,
like that inU.S. v. Fumd?* By its nature, conducting outside research pravagiror
with extraneous information that could likely skaig or her decision in the case. A juror
posting on Facebook that he or she is unsure d®woir her decision does not have such

a clear effect on the juror’s impartiality. A jurposting an opinion about unrelated

criminal trials across the country likewise does mecessarily implicate the juror’s

320185 Md. App. 440 (Md. Ct. Special App. 2009) (gnag a motion for mistrial on the basis of juror
misconduct where a juror used the Internet to rebean illness at issue in the case).

321655 F.3d 288 (3d Cir. 2011) (involving a juror wiveeeted statements about his experience, staging h
was “not sure about tomorrow,” telling his followgeo “[s]tay tuned for the big announcement ” after

the first week of deliberations, and before theg mmnounced its verdict, announcing, “[t]his is.it no
looking back now!”).
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impartiality 32> The distinction between these types of posts shibellcentral to a court’s

analysis in deciding what the appropriate actian i®lation to the juror — i.e. removal,
contempt, court fine — and the trial — i.e. declammistrial, replace the juror, or
continue moving forward.

Because juror online postings do not always impdi@juror’s ability to remain
impartial, most courts that have dealt with th&ies have recognized that not all cases of
juror misconduct should be treated the same. Horwvevelear standard has yet to
emerge, leaving each court free to create its samdéwork and leaving those involved
with jury trials unclear on what constitutes aneggous violation.

Although media commentary and some scholars haextas that the use of
social media by jurors is detrimental to the idéthe fair trial, scholarship and
commentary on this issue have also shown that jarsconduct often occurred in the
past, just without the digital evidence to prové-iir example, a juror may have talked
with a spouse or neighbor about the case, listemadadio broadcast, or read a
newspaper. These violations, however, did not ohela name, date, and time stamp that
attorneys could use to challenge the juror’s imphity. Those most concerned over a
defendant’s Sixth Amendment rights would argue thigt behavior was always a
problem and that technology has only improved tigicjal system’s ability to spot
issues of juror misconduct and provide a remedshayes more easily than before. But
the evolution of media and technology has notpusvided for an easier way to detect

juror misconduct it has also given many citizeresdhcess and the ability to act as a

32geee.g, State v. Goupil, 154 N.H. 208 (N.H. 2006).
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publisher, and their actions online, in some casedody strong First Amendment

ideals.

Recall the categories of juror conduct definedieanh this thesis: (1) jurors as
creators; (2) jurors as consumers; and (3) jursmiscussants. Category one includes
juror thoughts and observations published througbrdine medium that result in no
interaction with the public. Category one stateragmovide the least threat to a
defendant’s Sixth Amendment rights because theynamely the publishing of a juror’s
inner thoughts. Although these thoughts are matighy being posted on social media
or a personal blog, this action is no differenttifahe juror went home and wrote his or
her thoughts about each day of the trial in a didhe First Amendment interest here is
significantly higher than in other circumstancekisTtype of speech contributes to the
marketplace of ideas and self-fulfillment. It mdgaaserve a watchdog function if the
speech brought to the public’s attention that atoofficer's conduct, for example, was
illegal or violated a defendant’s rights.

Category two statements, which are of less relevémthis thesis, present
situations in which the Sixth Amendment interestigts highest. Here, jurors could be
exposed to prejudicial publicity, as was alway®sasibility even before the Internet.
Online tools, however, give jurors more opport@stand resources to conduct
extraneous research. These types of actions bgsjhave little to no First Amendment
value. Because of this, courts have historicallyagss restricted media consumption
during a trial and the consumption of informationtbe Internet is not being treated

differently.
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Category three statements present some kind ohizttee component that

occurred because of the juror’s conduct. This negdmething as simple as a Facebook
status that receives “likes” from family and frienok more direct interaction between the
juror and other members of the public. For examgleyor may publish a blog post and
then respond to reader comments and engage irparddiscussion of his or her thoughts
and experiences related to the trial before itdwacluded. The original posts are
essentially category one actions, but become catelyeee actions when the interactive
component occurs. The First Amendment interest isetfee same as category one, but
the Sixth Amendment interest is heightened bectnesgiror in these situations could be
exposed to prejudicial commentary.

To balance a defendant’s Sixth Amendment rightk aijuror’s First
Amendment rights whose misconduct falls within gatg one or category three, the
author proposes that courts adopt a modified versidhe test the Supreme Court first
articulated inMurphy v. Floridato evaluate whether incidents of juror miscondwdine
resulted in an unfair trial for the defendafitCourts would evaluate (1) if there was an
apparent departure from fundamental due processescmtum that resulted in an
intrusion of external influences and (2) whetha@réhwere any indications in the totality
of the circumstances that the defendant’s trial m@fundamentally faif?*

In addressing the problem of pretrial publicitye first prong of the test evaluates
the court’s actions. In applying this test to thelpem of juror use of social media, a

court would review whether the trial judge apprafely utilized the tools it has available

323401 U.S. at 799.

324 Id
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to deter this type of activity, This includes ugguoy instructions, limits on juror access

to electronic devices during the trial and delilierss, sequestration in extreme cases,
and so forth. If the judge acted appropriately,ghamining court would look to the
second prong of the test.

In Murphy, the Court articulated three important factorsdasider: (1) the&oir
dire record, looking specifically for juror hostility2) the atmosphere of the community
and (3) the length to which the court had to gediect an impartial jury. To modify the
test for purposes of evaluating a juror's use afaanedia, the author proposes that the
first factor remain unchanged. When evaluatingvibie dire record, a court would look
at a juror’s answers to questions about his osheral media use, whether he or she
could refrain from using social media during theltrand evaluate theoir dire record
for any general hostility. The other two factorsulbbe revised to examine (2) whether
the atmosphere of the online community reachestir@aleliberation room and (3) the
nature of the juror’s activity.

The second factor would have the court evaluatguttog’'s posts in relation to his
or her online community. IMurphythe court said the atmosphere must be “sufficyentl
inflammatory” against the defendaft.In the case of online posts, a court may look at
whether the post generated influential, inflammatmmments or if the post resulted in a
back-and-forth inflammatory discussion involving flaror (category three). Did the
juror’s posts spur independent online groups tmfor new followers on social media
websites? Did the posts result in inflammatory neaxgerage? All of these questions

should be considered under this factor to determimether the online community could

325 Murphy, 421 U.S. at 802.
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be perceived to have influenced jury deliberatidftdizing the categories or juror

conduct established by this thesis, juror condaltinfy within category one is likely to
weigh against a finding that benefits the defendahtle category three would require a
deeper analysis.

The third factor under prong two of the test wolsédve a court consider the
nature of juror’s online activity. This constitutesubjective analysis in which the court
examines the content of the post and assesseagjisligial potential. Currently, most
courts that have faced this issue are making aessolely based on this type of
analysis. By including it as a part of a broadanfework, it only becomes one part of the
equation in deciding whether the juror's condudigtl result in a mistrial or other
remedial action. This structure also provides argfer balance of First and Sixth
Amendment rights in situations where there is argfrirst Amendment interest in the
speech and lesser Sixth Amendment concerns.

Taken together, these three factors result in &'sazonclusion under prong two
as to whether in the totality of the circumstanitesdefendant’s trial was not
fundamentally fair. Utilizing a modified pretriatplicity test would serve two important
purposes: (1) it provides a legal analysis forcalirts rooted in Supreme Court
jurisprudence that already takes into consideraimth the First and Sixth Amendments
and (2) it can inform the process of instructingpjs about the use of social media and
the Internet and how any juror misconduct woulabaluated.

Just as not all pretrial publicity exposure resuitan unfair trial, neither do all

juror uses of social media. As the Court saittvin v. Dowdand reaffirmed itMurphy,
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“To hold that the mere existence of any preconakn@ion as to the guilt or innocence

of an accused, without more, is sufficient to reiet presumption of a prospective
juror’s impartiality would be to establish an impdse standard. It is sufficient if the
juror can lay aside his impression or opinion agnter a verdict based on the evidence

presented in courf®

VIIII. CONCLUSION

Americans are spending 20% of their time on themaer and 30% of their time
on their mobile phones on social networking sitég.he top social media sites on the
Internet have membership numbers in the hundredslbbns, and in some cases
billions, with many of those residing in the Unit8thtes. Mobile technology has made
these services available instantaneously no madocation. The new media landscape
has already impacted changed the way individuatkjstry, and the government operate.

Individuals who use social media now have new wayntribute to public
debate and disseminate information, but when timeBeiduals receive a jury summons,
a conflict arises. Juror misconduct involving ugssarial media has garnered national
attention, and courts are now faced with how td pestect a defendant’s Sixth
Amendment right to a fair trial. The number of Igithat are challenged on the basis of
Internet-related juror misconduct is growing alddgshe number of social media users.

On the other hand, social media has allowed evgrgti@aens to contribute to the

creation and dissemination of news. Courts actossaountry are debating questions of

326 Murphy, 421 U.S. 794, 800 (citinigvin, 366 U.S. at 723).

327 SeeNIELSEN REPORT, supra note 152, at 4.
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whether individual contributions via social medanstitute “news” in the traditional

sense and who constitutes a “journalist” in todalygtal environment. Because social
media use often embodies the same First Amendnadmey as traditional media, it
deserves similar First Amendment protections amdiclerations.

This thesis asserts that because juror use ddlsoedia has First Amendment
value, court should employ a modified version & Supreme Court’s pretrial publicity
test to appropriately balance the First Amendmighits of jurors with the Sixth

Amendment rights of defendants.
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