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additional guidance and resources to ensure full understanding
and compliance with the intentions of the bill.

2. Most Criticism of the Bill Is Unsupported

Keeping children safe and free from bullying and
cyberbullying is not a partisan issue. Unfortunately, there are
still many people opposed to passing a stronger law in
Minnesota. An attorney who represented the Anoka-Hennepin
School District in a recent lawsuit alleging that the district
failed to respond adequately to persistent harassment in its
schools said that the bill still needs some changes.216 First, the
training and reporting that the bill requires would cost a lot of
money, leading some to argue that “[m]any districts viewed the
bill as an unfunded mandate.”?!” And second, school boards
want more power to determine their own needs and develop
their own policies.218 These arguments regarding why H.F. 826
cannot pass, however, are easily countered.

While some of the provisions of the bill would require
expenditures by districts and schools, “[t]he bill made grants
available to help pay for the necessary upgrades.”219 Also,
“there are further ways to reduce the implementation cost by
sharing resources, and training, among neighboring
districts.”220 The school climate center established by the bill
would also take some revenue to get off the ground, but its
ultimate purpose is to help the districts and use resources more
efficiently.

In response to the districts wanting more independence in
developing policies, the bill does just that. It gives districts the
freedom either to adopt their own policies meeting the
minimum requirements set out in the bill, or simply comply
with the required state model policy.221 The free-for-all
currently employed by the state by mandating only that
districts must adopt a policy, without giving any guidance, has
clearly failed. “A school-by-school approach, without a common

216. See Thornton, supra note 173, at 14.

217. 1d.

218. Id. (**For a tiny school district, does their bullying policy have to look
exactly the same as Minneapolis or St. Paul? Should it?” (quoting Jeanette
Bazis of Greene Espel)).

219. Id.

220. Id.

221. See H.F. 826 § 3, subdiv. 2(a).



724 MINN. J. L. SCI. & TECH. [Vol. 15:1

understanding of what is expected, will continue to bring us
piecemeal results that will not serve the entire state well.”222
H.F. 826 relies on data-gathering and a proactive approach to
stopping bullying, as opposed to responding to it after the
fact.228 Therefore, the bill strikes a balance between just
requiring any policy and requiring one specific policy.

Yet another opponent of the bill, Katherine Kersten,
testified before the Education Policy Committee, claiming that
it “raises so many problematic issues it makes your head
spin.”22¢ Here are four main arguments Kersten makes: First,
she argued that bullying is not such a “pervasive and
escalating problem” because “recent surveys by the U.S.
Department of Justice make clear that incidents of bullying
have dropped markedly across the country in the last ten
years.”225 Second, she states that the bill “does not treat
students equally” but “[i]nstead, it singles out certain ‘protected
classes’. .. for special attention and favored treatment,”
leaving “traditional” victims of bullying, such as “nerds,” as
invisible.226 Third, H.F. 826 provides an unworkable, vague,
and overbroad definition of bullying.227 And this overbroad
definition would, in turn, lead to over-reporting of minor
disputes by teachers and staff.228 Finally, schools would be
compelled to police cyberbullying on a 24/7/365-basis, including
students’ comments on Facebook at home.229

Kersten’s concerns, however, also miss the mark. Despite
providing no citation or specific data regarding the nationwide
drop in bullying incidence over the last decade, she grossly
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misunderstood why this drop happened. Since 2007, forty-two
states have amended their bullying laws to make them tougher
and include conduct like cyberbullying.230 Thus, this
remarkable decrease in bullying did not happen magically, but
rather because states have enacted legislation like H.F. 826.

Next, the bill does enumerate a large list of characteristics
at which harassing conduct may not be directed.23! But this
does not single out these groups or individuals as “favored” and
leave “traditional” victims invisible, as Kersten suggests. To
the contrary, this enumerated list was chosen as one of the
Department’s key components because experts have agreed
that these characteristics are the traditional wvictims.232
Furthermore, the list expressly states that it is “not limited to”
the characteristics listed.233 But even if it was, Kersten’s
traditional “nerd” would probably still be specifically protected
under H.F. 826’s list.23¢ Finally, the Supreme Court has
supported this legislative practice,23> and civil rights
organizations “have found positive effects within school
environments when policies contain these explicit
protections . .. .”236

Third, Kersten calls the bill’s definition of bullying
unworkable, vague, and overbroad.23”7 Again, she could not be
more wrong. At the time of Kersten’s testimony, the bill was
still in its introductory form.23% But the definition of bullying
used in that version of the bill was nearly identical to the one
proposed by the Task Force, which researched definitions from

230. See supra notes 69—70 and accompanying text.

231. H.F. 826 § 3, subdiv. 3(d).

232. See STUART-CASSEL ET AL., supra note 89, at 29 (“[N]aming groups
provides a clear directive to schools about the need to safeguard populations
that are most vulnerable to bullying, without affecting protections for other
students.”).

233. H.F. 826 § 3, subdiv. 3(d).

234. See id. (including conduct directed at a student’s actual or perceived
physical appearance and academic status).

235. See supra note 120 and accompanying text.

236. STUART-CASSEL ET AL., supra note 89, at 29 (“[S]tudies have shown
that there is lower prevalence of bullying behavior and increased propensity to
report threats or bullying acts against LGBT students when specific
protections are covered under school bullying policies.”).

237. Kersten, supra note 224.

238. See H.F. 826, 88th Leg., 1st Reg. Sess. (Minn. 2013) (Introduction
Engrossment).
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other state statutes and policies, and professional literature.239
Regardless, the definition in the Sixth Engrossment is hardly
vague and overbroad. The conduct has to be objectively
offensive and fit into one of the four categories such as causes
physical harm to a student or “materially and substantially
disrupts the work and discipline of the school.”240 Simply
calling another student a “loser” does not meet the
requirements in this definition. Nor would bombing a quiz after
hearing another girl tell others not to vote for you for class
secretary make you a victim. This conduct would probably
qualify as free speech, with which the bill expressly prohibits
interfering.241 Kersten grossly exaggerated the reach of the bill.
Furthermore, teachers and staff would be expected to be
trained and educated, which would help them in determining
what conduct is actually prohibited and how to respond.242
Consequently, there would not be a problem of over-reporting
“run-of-the-mill slights,” and prohibited conduct that is
reported would not cause a stigma on a child for his school
career.243

Last, schools would not be required to monitor students’
internet (or other technology) use at all times. Obviously, that
would not be possible. Rather, the bill gives districts the ability
to respond to off-campus cyberbullying.244 H.F. 826
appropriately incorporates the Tinker material and substantial
disruption standard.24> Therefore, schools would be able to
intervene if conduct at home became a big enough problem at
school; but nowhere does the bill mandate administrators to
screen every potentially mean Facebook post by students.

In all, the skeptical points made by the bill’s opponents are
easily countered. But these critics have few answers for experts
like the Department and the Task Force, who suggested most
of the provisions of H.F. 826 based on years of research, public

239. MN Task Force Report, supra note 197, at 8.

240. H.F. 826 § 3, subdiv. 3(b).

241. See id. § 3, subdiv. 7(3) (“This section does not interfere with a
person’s rights of free speech and expression under the First Amendment of
the United States Constitution.”).

242. See id. § 3, subdiv. 4(b).
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testimony, and involvement with the students, educators,
parents, and community members. Moreover, the pros of the
bill and the ultimate goal of protecting the children outweigh
any potential cons like administrative burdens.

III. CONCLUSION

Earlier, this Note looked at what cyberbullying is, what
problems it is causing in the schools and the lives of students,
and why other remedies have not been successful. Minnesota
amended its bullying statute back in 2007 to include “electronic
forms” of bullying in an attempt to deal with the increasing
cyberbullying problem.246 This attempt has done little, except
cause more confusion for local schools that are supposed to
adopt their own policies.

The U.S. Department of Education studied the bullying
statutes of every state that had one in 2011.247 The Department
introduced eleven key components that it found were part of
most state legislation and that experts agreed were important
to effective laws against bullying and cyberbullying.248 The
latest bill to go through the Minnesota Legislature, H.F. 826,
would completely reconstruct the Minnesota bullying statute
and would provide much more guidance and instruction to local
schools that want to create a safer learning environment for all.
The author hopes this Note creates more awareness of the need
for an updated cyberbullying law in Minnesota and helps raise
the support needed to effect this change.

246. See MINN. STAT. § 121A.0695 (2012).
247. See STUART-CASSEL ET AL., supra note 89, at ix—x.
248. See id.
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