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Chapter 1

Introduction

The morning of 13 September 2007 was clear and sunny, a beautiful day in New
York.! At the United Nations, diplomats and representatives from UN member states,
dressed in suits and carrying briefcases, looking very serious and businesslikeeitook t
places in the General Assembly, behind the name plates which identifiedythem b
country. That morning, dozens of indigenous delegates also arrived at the UNI Genera
Assembly. The indigenous delegates, however, while also businesslike andgcarryin
large briefcases, were joyful. Many arrived that morning in their toaditiclothing, a
colorful sea of garb, representing diverse cultures from all over thd vixanin the Cree
in Canada, to the Navajo in the United States, and the Saami in northern Europe, from the
Maasai to the Hmong, to the Quechua. Hugs were freely shared among tBeandig
delegates as they took their places in the back and in the side gallerieb bf @eneral
Assembly chamber. There were no official engraved name plates for theniowisy
nations and organizations these delegates represent, although a few such tesme pla
began to appear in front of some of the indigenous delegates, hand written on pieces of
paper, indicating that they represented the Saami Council, or the Navajo Natit®Apr C
the Spanish acronym for the Indian Council of South America. The indigenous delegates

looked truly happy; some had personally labored for over thirty years to reach this day.

! This narrative of the adoption of the Declaratonthe Rights of Indigenous Peoples by the United
Nations General Assembly has been compiled fromnaber of interviews and private conversations with
indigenous delegates who were present in the UNeaéAssembly on 13 September 2007. | have also
relied on draft footage prepared for a documerfiimyon the Declaration by Rebecca Sommer, Sommer
Films.



At approximately 10:30 am, Sheikha Haya Rashed Al Khalifa, the President of
the 61st Session of the General Assembly, announced that the General Assembly had
before it a draft resolution, entitled the “United Nations Declaration on thesRaght
Indigenous Peoples” and the voting process on the resolution would begin. One-by-one
the representatives of the UN member states pushed green, yellow or red buti@ns on t
desktops, indicating their vote on the indigenous rights Declaration (“the Dexidiat
Green was a vote in favor, while red indicated a vote against, and the yellow\wat
pushed for an abstention. The indigenous delegates in the back and on the sides of the
room, by and for whom this Declaration was written, through whose efforts this day wa
possible, did not have a vote. They could only sit and watch the screen on the wall, a
scoreboard of member state votes on the Declaration. The scoreboard lit up as the
member state votes were tallied. The final vote showed 143 votes for the Dac|drh
abstentions, and 4 votes against. After thirty long years of struggle, the Declara
the Rights of Indigenous Peoples had passed the United Nations General Asseanbly b
overwhelming margin and the world’s indigenous peoples now had an international
standard which specifically articulated their human rights. Only Austiddiev Zealand,
Canada and the United States had registered votes against it. Each of thesenfoias
issued statements immediately following the vote, to clarify the readonsach of
these four states, known in indigenous circles as the CANZUS (Canada, iAubskeay
Zealand, US) group of states, had stood in such opposition to the Declaration. All four

articulated that while they had various concerns about language, process, and even



opposition to collective rights (US), the primary obstacles for them were gind end
self-determination.

Even with the opposition from CANZUS states, it did not detract from the
absolute jubilation among the indigenous delegates as handshakes and hugs were again
freely shared. Andrea Carmen (Yaqui), Executive Director of the Intenahindian
Treaty Council, described the experience, “I was so privileged to sit in theb&hémat
day, on the floor of the General Assembly, to see the voting on the scoreboard go up and
realize that, after all of these years, we got the Declaration addpfHEue’website of the
International Indian Treaty Council declared, “History is made for Imitige Peoples at
the United Nations!” as “Treaty Rights, Land Rights and Self-Detetroimaf
Indigenous Peoples are recognized internationally with the adoption of the Declata
Les Malezar, Chairman of the Global Indigenous Caucus, declared that “The adoption of
the Declaration...marks a momentous and historic occasion for both Indigenous Peoples
and the United Nations'”Another indigenous delegate, from Guatemala, said, “It was
great. We really are very happy!’An indigenous delegate from Africa was so moved
by the event that he could not sp&at&rand Chief Edward John from the First Nations
Summit, said, “It's a tremendous day. It's all over now and we have in our hands a

Declaration we helped construct and one on which we proudly stand. Notwithstanding

2 Interview by author with Andrea Carmen, 26 SeptenftD07, Mille Lacs Nation.

3 www.treatycouncil.orgaccessed 14 September 2007.

* http://censored-news.blogspot.com/2007/09/les-nealemigneous-declaration.html, accessed 20
September 2007.

> “Adoption of the Declaration on the Rights of Igdhous Peoples,” a film by Rebecca Sommer, Sommer
Films, 2007.

® Sommer, 2007.




Canada’s ‘NO’ vote...we should all be proud in our collective achieverheinta press
release issued the day the Declaration passed in the General Assembha Vexli-
Corpuz, Chairperson of the UN Permanent Forum on indigenous Issues, stated that
the 13" of September 2007 will be remembered as an international human rights
day for the Indigenous Peoples of the world, a day that the United Nations and its
member states, together with Indigenous Peoples, reconciled with past painf
histories and decided to march into the future on the path of human®rights.
Meanwhile, Tonya Frichner (Onondaga), American Indian Law Alliancenaember of
the UN Permanent Forum on Indigenous Issues, commented in a more muted tone, “It
was interesting. It was very interestirfg.”
Over the next year, the Declaration on the Rights of Indigenous Peoples began to
have some international impact. Within five weeks after the passagel@d¢teration
by the UN General Assembly, the Belize Supreme Court ruled on a3ases. Attorney
General,which was the world’s first judgment to be rendered which referenced the UN
indigenous rights Declaration. The Belize Supreme Court ruled that the national
government must recognize the customary land tenure of the Maya in Belize. The Cour
asserted that the indigenous peoples had collective rights to their lands, ieaodrce
environment and found that the Maya had their own “complex set of land tenure

regulations.** More specifically, the Supreme Court found that the Mayan “rights to

occupy their lands, farm, hunt and fish predate European colonization and remain in force

" www.treatycouncil.orgaccessed 14 September 2007.

8 Press release, 13 September 2007, New York, Messagjctoria Tauli-Corpuz, Chairperson of the UN
Permanent Forum on Indigenous Issues, on the @erakthe Adoption by the General Assembly of the
Declaration on the Rights of Indigenous Peoples.

 Sommer, 2007.

0Kim Petersen. 23 January 2008. “Indigenous Right the Mayan Victory in Belize The Dominion
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today.”™ In other words, the state of Belize had no right to unilaterally abrogate
indigenous land rights.

Meanwhile, in Bolivia, President Evo Morales’ dream of a “plurinationaléstat
with territorial and administrative autonomy for indigenous peoples got dicigni
boost from the passage of the indigenous rights Declaration in the GenerabAssA
news article in September 2007 observed that the Declaration “might call for a
reorganisation of the Bolivian state and a reversion to the scheme of productive
communities and regions, which was in operation at the time of the Sparifald<ct,
on 7 November 2007, President Evo Morales announced the passage of National Law
3760, the Rights of Indigenous Peoples, which inscribed the UN Declaration on the
Rights of Indigenous Peoples into national law in BoliVidolivia was thus the first
country in the world to adopt the Declaration as national law. In his address announcing
the passage of this law, Morales said, “From the passage of this declarf@sbthat the
indigenous movement has gone from one of resistance to one of power, ...a power that, at
it's core (sic), is a way of living in a community ...it is the power of resolving pro$l
equally for all, not only in Bolivia but in the entire worltf.”

On 8 April 2008, the Canadian House of Commons passed a resolution calling on
the Government of Canada to endorse the Declaration and “fully implement thedganda

contained herein,” even though Prime Minster Stephen Harper refused to sign the

" Ibid.

2 Frank Chavez, 10 September 2007. “Bolivia: M dbets Boost from UN Declaration on Indigenous
Rights.” http://ips.news.net.

13 Kearns, Rick. “UN Declaration Becomes Law of ttad in Bolivia.” Indian Country Today 12
December 2007.

bid.



resolution:> By May 2008, the US states of Maine and Arizona had passed resolutions
supporting the indigenous rights Declaration. The city of Phoenix also passed a
resolution of support’

What exactly is this document called the Declaration on the Rights of Indigenous
Peoples, and what is it attempting to accomplish? The Declaration is a docurnoént w
sets out the individual and collective rights of indigenous peoples as well asghisittoi
identity, language, health, education and other issues. It emphasizes the right of
indigenous peoples to maintain and strengthen their own institutions, cultures and
traditions. It also prohibits discrimination against them, while simultangousl
maintaining their right to remain distinct and to pursue their own visions of develapment
It is a United Nations declaration, and not an international treaty, and so it isegatig |
binding instrument under international law. Nevertheless, it does now form part of the
international human rights consensus, and according to a UN press release, segresent
“major step forward towards the promotion and protection of human rights and
fundamental freedoms for all...(through)...the General Assembly’s importantrol
setting international standard€.”In a separate press release, the former UN Special
Rapporteur on Indigenous Issues, Rodolfo Stavenhagen, noted the important shift this

Declaration forged in the international human rights system, when he stdtétigha

15 Joint Press Release issued by ten indigenous@néhdigenous organizations, including the Assembly
of First Nations, Amnesty International Canada,r@r&ouncil of the Crees, Inuit Circumpolar Council
and the Native Women'’s Association of Canada. ‘D¢laration on the Rights of Indigenous Peoples:
Canadian Parliament Calls for Implementation ofi€al Universal Human Rights Instrument.” 9 April
2008.

16 Kara Briggs. “UN Declaration on Rights is GainiMigmentum.” Indian Country Today.14 May 2008.
" United Nations. General Assembly. DepartmerRuilic Information. Press Release. “General
Assembly Adopts Declaration on Rights of IndigenPesples.” 13 September 2007.
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Declaration reflects a growing international consensus concerninigie of

indigenous peoples® It took more than thirty years of effort by indigenous peoples at
the United Nations to reach this point, including numerous working groups and sub-
committees, many arguments over definitions and other issues, a hungemstigvea

an eleventh-hour attempt by certain states to change the text of theabeclaBut, in
September 2007, the declaration passed the UN General Assembly, to the delight of
some, while others remained steadfast in their opposition.

There were certain states (the US and Australia) that opposed thisabeclan
nearly every possible way and at every critical juncture throughout tHarBtm’s
thirty year history. They tried to block it in its various committees and fougighit
down to the final vote on the floor of the General Assembly. Other states, like Canada
and New Zealand, which are widely considered to be on the forefront of international
human rights, also worked vigilantly against the Declaration.

Why did the transnational indigenous rights movement need to fight so hard and
so long to secure passage of a bare minimum standard on indigenous rights? Why is it
that certain countries are so threatened by an emerging internationahmasgights
regime? How does the emerging indigenous rights regime challenge thatioteal
status quo, and how are nation states responding to these changes? | aim to adfiress all
these questions in this dissertation by engaging in two lines of analysisaimndnal
change and country-specific responses to such change. Following a pi@sentaty

research methodology later in this chapter, | will begin in Chapter 2 to build a tfeory

18 United Nations. Press Release. “Adoption of Bestion on Rights of Indigenous Peoples a Historic
Moment for Human Rights, UN Expert Says.” 14 Seyter 2007.
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how indigenous politics at the global level compels a new direction of thought in
international relations by challenging some of its fundamental tenetgud that
indigenous global politics is a perspective of international relations that, thtioeig
pursuit of land, self-determination and other collective rights, complicatestlctuse of
international politics in new and important ways, challenging both traditionalnsobif
state sovereignty and liberalism in the international system and the iiteah&uman
rights consensus. In Chapter 3, | engage in an original historical analysisdostieie
that the Indigenous Rights Declaration process took more than thirty yearssasd wa
difficult because indigenous global politics was more than a typical transnatgirtal
movement, but rather, by constituting itself in terms of land and self-deteioninights,
it represents a real and direct threat to both the existing internatioteahsylssovereign
states and the contemporary liberal world order.

In Chapters 4, 5, and 6, | will examine how states have responded to these
tremendous and foundational changes in international discourse regarding indigenous
rights. Chapter 4 will present a data set which demonstrates the various tyjpés of s
response to the emerging indigenous rights regime, including compliance, partial
compliance, under-compliance. | will also introduce a new concept, which*teaft
compliance.” | am referring here to a puzzling pattern of state response toetfggngm
indigenous rights regime which has not yet been explored in internationanelatiin
compliance theory. | have termed this pattern “over-compliance” by winngah that a
state’s behavior vis-a-vis indigenous rights goes above and beyond its internatityal tr

commitments while it simultaneously resists the articulation of such itienab



standards. By over-compliance, | do maply that these states are models of indigenous
rights compliance, because they are certainly not. My intent is to exdrainpuzzling

and paradoxical compliance behavior in the area of indigenous rights. Chapters 5 and 6
then engage in a comparative case study of indigenous rights over-compliamoe

cases: New Zealand and Canada. Through my original field research in Nueticé

and New Zealand, | have identified several mechanisms which | hypothesiize cre
conditions of indigenous rights “over-compliance” in these states. The conditions
identify are: 1) highly vocal domestic indigenous movements which are connected to and
invoke the principles of indigenous global politics, 2) the country’s concern for its human
rights reputation and identity within the international community, and 3) ahskeairc

national identity which is shifting to define itself in terms of liberal multiaalism. |

find that these three conditions have propelled these countries toward a recamciliat
effort with indigenous peoples, but that these reconciliation efforts remairy fiowted

in colonial, rather than post-colonial, ideology and thought-processes. | siggest t

these countries are over-compliant in indigenous rights not because they arevayan
progressive in indigenous rights but because they are aatesibyingthe emerging
indigenous rights discourse. Indigenous global politics is pushing the international
community toward a new vision of self-determination, territoriality, and smreye

which is post-colonial, while over-compliant states are attempting to reaigimdoted

in colonial discourses both domestically and in the international system. Chapter 7 wil
explore some of the implications of indigenous global politics and state over-cooaplia

and also suggest some avenues for future research.



Research Methodology

In my dissertation, | have integrated international relations theory, ajueditase
studies in comparative perspective, and indigenous methodologies in order to investigate
the international change brought forth by indigenous global politics, as wedtas st
resistance to such change. Because this is a theory-generating and not adtiegry te
project, | have utilized a qualitative case study approackt the same time, | am an
indigenous researctférengaged in an emancipatory project involving indigenous
subjects, making indigenous methodology not only appropriate, but necessary. The post-
positivist turn in political science, and especially in international cglatresearch, has
opened up a space for the insertion of indigenous perspettivetegration of these
various methodologies in practice means that “we can begin with all the maps of
gualitative research we currently have, then draw some new maps that enricteadd ex
the boundaries of our understandings beyond the margins. We need to draw on all our
maps of understanding® One of the “maps” that | bring to this project is my experience
in indigenous nations and urban communities. | have almost fifteen years of meg@erie
working in various volunteer and contract capacities for a number of organizations in the
American Indian community of Minneapolis-St. Paul, including more than a decade in a

leadership position of an American Indian non-profit research institute whiclkakped

19 John Gerring. 200TCase Study Research: Principles and PracticBambridge: Cambridge University
Press.

2| am Anishinaabe (Ojibwe), an enrolled citizerttwé Lake Superior Band, Keweenaw Bay Community,
in northern Michigan. | grew up primarily in Minapolis during the 1970s and 1980s and have always
been active in the American Indian community in Kieneapolis-St. Paul area. | am married to a
Mdewakanton Dakota man, and have lived on his vasien in southern Minnesota since 1995.

2 Linda Tuhiwai Smtih. 2005. “On Tricky Ground: $&arching the Native in the Age of Uncertainty’ |
The Sage Handbook of Qualitative Research, Thiitdid Norman K. Denzin and Yvonna S.Lincoln, ed.
Thousand Oaks, CA: Sage, p. 85-108.

2bid., p. 102.
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in community-based and indigenous-driven rese&chherefore, | have chosen in this
project in order to fuse qualitative international relations research witemolis

community-based participatory research methods and perspectives.

Qualitative Case Study Approach

| have employed a qualitative case study approach in my research fof severa
reasons. First, in the spirit of critical constructivism and other critiegrtes, my goal is
to understand the constitutive processes and relations of power of both indigenous global
politics and the states which over-comply with their indigenous rights commitments
rather than make, or systemically test, generalizable predictions. Tiesafore a
hypothesis-generating study, and | employ a case study methodology whkere it i
strongest, that is, in an exploratory mode rather than a confirmatory/discaofiym
mode?*

Second, | have a small universe of cases for analysis in both the study of the
transnational indigenous rights movement and the cases of state over-compliamce. T
transnational indigenous rights movement is a singular case and, as Chapter 4 will
uncover, the universe of countries which exhibit over-compliance in indigenous rights is
three, and these three cases deviate substantially from what is expectedtin ext

compliance theory. Because of this small universe, | selected casesrenadheith

23 American Indian Policy Center, St. Paul, MN.

%4 Gerring, 2007.; Andrew Bennett. 2004. “Case $iMethods: Design, Use, and Comparative
Advantages.” Pp. 19-45 in Detlef F. Sprinz and IW&elinsky-Nahmias, edsviethods, Numbers, and
Cases: Methods for Studying International RelatioAsn Arbor: University of Michigan Press.; Jack S
Levy. 2008. “Case Studies: Types, Designs, aad tgics of Inference.’Conflict Management and
Peace Scienc®5:1-18.; Dawson R. Hancock and Bob Algozzin80& Doing Case Study Research: A
Practical Guide for Beginning Researchemdew York: Columbia University Teachers College.
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Mill’'s method of agreement so that | could look for the conditions that are common
between two cases with the same outc6inén other words, | examined the universe of
three cases of over-compliance (New Zealand, Australia and Canada) arelebesus

two cases for this study which were most comparable in background varialdbgetiea

as much control as possife Because New Zealand and Canada are both treaty-based
settler countries in terms of their relationships with indigenous petfiss)ected these
two cases for this study. Both countries have also initiated treagnsettl processes in
recent decades. Both countries also find themselves in the “younger, sdiley’

position to a larger and more powerful, English speaking neighbor. Canada and New
Zealand also both assert themselves as world leaders in human rights. So, thargzare m
background variables in these two cases that are similar.

Third, the use of qualitative case studies, including field work, is consistent with
indigenous methodology. My aim here is to integrate indigenous perspectives into the
study of the transnational indigenous rights movement and to the patterns of state
responses to those changes that movement is forging in the international order. Linda
Tuhiwai Smith advocates qualitative approaches for the study of indigenous coramuniti
because these approaches offer tools which can not only insert indigenous ipesspect

and alternate storylines into international relations but can also “cpeatessfor

% Bennett, 2006, p. 30.; David A. Bositis. 199Research Designs for Political Science: Contrivaand
Demonstration in Theory and Practic€arbondale, IL: Southern lllinois University Bsep. 24-25.

% Arend Lijphart. 2006. “The Comparable Cases 8gyin Comparative Research.” Pp. 156-170 in
Matthew David. Case Study Research, Volume lllondon: Sage.

27 pustralia never signed a treaty with indigenouspbes, but settled the country strictly on the dasi
terra nullius or “empty land.”

12



decolonizing®® as well as “create spaces for dialogue across differérmed help
understand shifting identities, experiences and reaffti&y using indigenous
methodologies, | also aim to keep academic research relevant to the livegehaudi
peoples and communities, following the path set forth by Vine Deloria, Jr., who was one
of the first to call for academic research in indigenous contexts to seek not just
“knowledge for knowledge’s sake” but rather, produce outcomes that are relevant and
useful to tribal communitie¥.

The case study approach has a number of benefits but also some limitations.
Qualitative case studies are particularly useful for “how” and “wh¥sgjons like | am
asking in this study? Some scholars even argue that case studies may be best, if not the
only, way to discover causalit§. The aim of a case study approach is to develop a rich
theoretical framework to find conditions under which a phenomenon is likely to be
found®* In this approach to research, one cannot begin with a theory but rather with
specific research questions. Then, the researcher gathers a rarffgrasftdiata and
makes a theoretical explanation which follows the &fatahe process is descriptive,
inferential, subjective, and participatory, based on real-life phenorffieRae aim is to

gain an “in-depth understanding of an individual example” and the desired end product is

28 Smith, 2005, p. 103.

9 bid.

0 bid.

31 Vine Deloria, Jr. 1969/1988Custer Died for Your Sins: An Indian Manifestdorman, OK: University
of Oklahoma Press.

%2Yin, 1994, p. 20.

3 Alexander L. George and Andrew Bennett. 200&se Studies and Theory Development in the Social
Sciences Cambridge, MA: MIT Press.; Lijphart 2006.

**Yin, 1994.

% Bill Graham. 2000Case Study Research Methodl®ndon: Continuum. p. 1-2.

% bid., p. 10.
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rich, detailed insight, a situated understandinigased on a holistic approathIn

addition to identifying new variables and hypotheses, a case study methodolsgy is a
advantageous for exploring complexities where little is already kitaamdl are also a
good tool to locate “intermediate factors lying between structural cadseuaported

effect.”

While investigating causal pathways, case studies also help provide “insight
into intentions, reasoning and information-processing procedtingiized by actors

within those cases. Because there is such a paucity of scholarship on indigenoas politic
in international relations, the case study approach allowed me to explomhtiess and
complexity of the transnational indigenous rights movement and domestic indigenous
politics in New Zealand and Canada.

Problems with the case study approach include case selection issues@rmhsele
bias?® Often case studies are criticized for selecting on the dependent variabte] whi
have admittedly done, although according to Lijphart, this is not always a problem
especially in hypothesis generating resedrcBither scholars have even argued that in

case study methods, selecting on the dependent variable is actually Benefici

discovering whether a variable is necessary for an ouféamd identifying the causal

37 willis, 2007, p. 189-190.

3 John Gerring. 2007Case Study Research: Principles and Practicd®ambridge: Cambridge University
Press, p. 1,4,7, 49-50.

%9 Graham, 2000, p. 11.

0 Gerring, 2007, p. 45.

! Ibid.

#2C. Achen and D. Snidal. 1989. “Rational Deterrefiheory and Comparative Case Studi&§drld
Politics 4(2): 143-169.; B. Geddes. 1990. “How the Cases €boose Affect the Answers You Get:
Selection Bias in Comparative Politidgbdlitical Analysis2:31-50.; Bennett 2004.

“3 Lijphart 2008, p. 8

“4D. Dion, 2003. “Evidence and Inference in the @anative Case Study.” INecessary Conditions:
Theory, Methodology, and Applicatigreglited by G. Goertz and H. Starr, 95-112. BaulB®wman and
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paths and causal mechanisms leading to the dependent variable, findings which can be
tested on a more general basis at a later‘datélso, case studies are said to be

inherently indeterminat® meaning that there is no way to exclude all but one
explanatior,’ also called the degrees of freedom problem, which is when there are more
potentially explanatory variables than ca¥e#\gain, this issue appears in my project as

| have identified more explanatory variables for over-compliance than the nofirogr
cases. While it can be argued that this is a weakness of the case studyhaptinees

have argued that case studies do not necessarily suffer from a lack ofirtkateym

because each case actually has a large number of observations on intervéatires{ar
which also occurs in my cases. Another major limitation of case studies tiseiddck

a precise way to interpret findingsand findings are usually contingent and limited in
scope>® Eisner, however, argues that qualitative research should be evaluated not on its
ability to make broad generalizations but rather on its coherence, consensus and
instrumental utility>* and Willis adds another criterion, insightfulnéd.aim for these

goals in this project.

Littlefield.; D. Collier. 1995. “Degrees of Freeth’ and the Case StudyComparative Political Studies
8(2):178-194.

> Bennett, 2004, p. 40.

“©bid., p. 41.

*70. Njolstad. 1990. “Learning from History? Casadis and the Limits to Theory-Building” Arms
Races: Technological and Political Dynamieslited by O Njolstad. Los Angeles: Sage.

8 Achen and Snidal, 1989, p. 156-157.

9 Gary King, Robert O. Keohane, and Sidney Verb&41®esigning Social Inquiry: Scientific Inference
in Qualitative ResearcHPrinceton, NJ: Princeton University Press, p.;Znald T. Campbell.
1975/1988. “Degrees of Freedom’ and the Case Studye. Samuel Overman, eilethodology and
Epistemology for Social Sciendghicago: University of Chicago Press, p. 377-388.

*0Yin, 1994, p. 26.

*1 Bennett, 2004, p. 19.

2 E. Eisner. 1997The Enlightened Eye: Qualitative Inquiry and thehBncement of Educational
Practice Columbus, OH: Merrill., p. 39-59.

> willis, 2007, p. 167.
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Indigenous Methodologies

Indigenous methodologies are approaches to research that privilege indigenous
voices, experiences, knowledges, reflections and anall3ésse are approaches to
research which are deliberately and unapologetically activist, and countadregén
the tradition of critical theories and emancipatory rese&r®mith describes these
methodologies as “involving the unmasking and deconstruction of imperialism, and its
aspect of colonialism in its old and new formulations alongside a search for
sovereignty,®® as well as the transformation of colonial relatishsndigenous
methodologies situate research programs and approaches firmly within @ndzstain
framework® while attempting to build and maintain connections between the academy,
indigenous communities and wider political struggfe$ndigenous approaches to
research recognize that research is never neutral but reproduces a eeafpowser
relation§® and so indigenous methodologies attempt to channel their transformative
agenda to the benefit of indigenous communities. While some scholars argue that
indigenous research is defined as that which is carried out by indigenous raseaitthe
and for indigenous communiti€sAboriginal professor Lester Rigney, (Narungga

Nation, in South Australia) who first named this approach to research as “Indigenist

> L. Rigney. 1999. “Internationalization of an Indigpus Anticolonial Cultural Critique of Research
Methodologies. A Guide to Indigenous Research bidttogy and Its PrinciplesWicazo Sa Journal of
American Indian Studies Revidw(2):109-121, p. 117.

%> Smith, 2005, p. 88.

% |pid.

* Linda Tuhiwai Smith. 200Decolonizing Methodologies: Research and Indigeresples Dunedin,
New Zealand, University of Otago Press, p. 4.

%% Smith, 1999.

%9 Smith, 2005, p. 88.

€9 Smith, 2002, p. 5.

L F. Cram. 2001. “Rangahauakti: Tona Tika, Tona Pono--The Validity and Intégof Maori
Research.” In M. Tolich, edResearch Ethics and Aotearoa New Zeag 35-52.
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refined the approach further, arguing that it centers on three principletanesis
political integrity and privileging indigenous voic&s As a transformative project,
Indigenist research is critical of power relations and inequality andmizesgthat, while
research has been used as a tool of colonization, it is now a way to reclaim indigenous
language and culture, voices and knowledges and “give voice to an alternatigé way
knowing and of being® although it admittedly also “weaves in and out” of Western and
indigenous ways of knowinY. In the New Zealand context, this research is called
Kaupapa Mori, an approach that Smith describes as “the ability BgrMas Maori to
name the world, to theorize the world, and to research back to fowile also
remaining firmly grounded within the wider project of self-determinattauggle$® and
based on the assumption “that research that involaesieople...should set out to
make a positive difference for the researctféd.”

Indigenist approaches to research also require particular sets of ptbtosols
and methodologies. Three principles are central. First, reciprocal aedtfakp
relationships must be established and maintained. Second, trustworthiness any integri
must be absolute. Third, researchers need to be accountable to the indigenous

communities being researched and engaged in “culturally responsive resaatice gy’

2 Rigney, 1999.

83 Smith, 2005, p. 91.

6 Smith, 2002, p. 190.

% bid., p. 90.

® Graham Smith. 1992. “Research Issues Relatbthitoi Education, The Issue of Research andidfi,
Auckland, New Zealand: Research Unit foadvi Education, University of Auckland.

7L.T. Smith, 2002, p. 191.
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especially humility’® This also means that research questions should emanate from the
indigenous community and results should be reported back to the community, in a
comprehensible way. Smith lays out the specifics of appropriate research ¢onduct
Kaupapa Mori settings, although these practices are easily applicable to other
indigenous contexts as well. Smith mentions seven values and practices which should be
followed when utilizing indigenous methodologies:

1. Aroha ki te tangata (a respect for people.)

2. Kanohi kitea (the seen face; that is, present yourself to people face to face).

3. Titiro, whakarongo ... korero (look, listen ...speak).

4. Manaki ki te tangata (share and host people, be generous.)

5. Kia tupato (be cautious).

6. Kaua e takahia te mana o te tangata (do not trample overaii&® of people).

7.kaua e mahaki (don’t flaunt your knowledd®.)
These are the guiding values and principles that | adopt in my research, not oabriin M
settings, but in all indigenous settings. At the more pragmatic level, Snithatds a
set of eight questions which should be addressed when adhering to indigenous
methodologies in research:

1. What research do we want to carry out?

8 L.T. Smith, 2005, p. 97; Russell Bishop. 2005reting Ourselves from Neocolonial Domination in
Research: A Kaupapaddri Approach to Creating Knowledge.” Tihe Sage Handbook of Qualitative
Research, Third EditianNorman K. Denzin and Yvonna S.Lincoln, ed. Téand Oaks, CA: Sage, p.
109-138, p. 111.

69 Manais a Maori word that does not easily translate into Edmglighe word denotes an individual’s
pride, and more accurately, their spirit. When shews respect to another, one is honoring thaina.
At the same time, a person who is well respectebdarcommunity is said to have greaéna

OL. T. Smith, 2002, p. 120.
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2. Whom is that research for?

3. What difference will it make?

4. Who will carry out this research?

5. How do we want the research to be done?

6. How will we know if it is a worthwhile piece of research?
7. Who will own the research?

8. Who will benefit?*

While engaging in my academic work focused on indigenous politics in
international relations theory and aiming to make a contribution there, | mosaieike
same time, keep my work grounded in this set of questions. While | am asking research
guestions relevant to international relations theory, | am also bringingrtbguastions
that | have heard voiced in Native American communities, questions which arenteleva
to indigenous activism and politics not only in my communities but on the global level as
well. At each stage of this project, | have paused to revisit these questions arslireake
that my research reflects these practical concerns. Mine is a dual dpjroesearch,
but I aim for an output that is more integrated. My findings and implications should
speak simultaneously to international relations and to indigenous politics in both theory

and practice.

" Linda Tuhiwai Te Rina Smith. 2000. “Kaupapadvi Research.” Pp. 225-247 eclaiming
Indigenous Voice and VisipMarie Battiste, ed. Vancouver: UBC Press, p..239
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Data Sources and Research Process

In a search for both validity and reliability in my qualitative work, | haviezad
five sources of evidence to construct my three case studies, looking for cotorborat
across sources. | have used documentation (e.g. internal documents, formal studies,
newspaper clippings, speeches), archival records, interviews, directailzsseand
participant observation to research my case of the development of the Datlanathe
Rights of Indigenous Peoples, and the two country cases of indigenous rights “over-
compliance.”

The emergence and development of the Declaration on the Rights of Indigenous
Peoples remains largely undocumented in the scholarly literature, so | @ahdriginal
archival and field research in Geneva, New York and other locations in North America
and New Zealand in order to document the birth of indigenous global politics in Chapter
3, through an original historical analysis of the Declaration. | relied on $epefic
sources of data in this historical analysis. First, | utilized UnitecbNsaitlocuments on
the Declaration process which are housed in the collection of doCIP in Geneva. DoCip is
an NGO, based in Geneva, whose mission is “to support Indigenous Peoples as they
defend their rights, particularly within the framework of internationaltinsins.”® In
addition to assisting indigenous organizations with language translation and other
technical services, doCip serves at the documentation and information center for
indigenous delegations attending United Nations meetings. Since 1977, doCip has

collected and housed all official UN documents associated with indigenous peoples’

2Yin, 1994; Willis 2007; Hancock and Algozzini 2006
3 From doCip’s website, docip.org/Our-Organizatié®@html, accessed 10 May 2009.
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participation at the UN as well as many memos, letters and statemelgdyna
indigenous organizations. As an indigenous person, | was able to go to Geneva and gain
free and unrestricted access to all of these documents.

| supplemented these official documents with a set of interviews with key
individuals involved in the Declaration process and with my direct observations of UN
meetings in New York and Gene{faand my participant observation of Indigenous
Caucus meetings in Gene{ral was also able to directly observe a Board of Directors
meeting of the International Indian Treaty Council as well as a human trigimisig
session for indigenous nations and organizations conducted by the International Indian
Treaty Council, both hosted by the Mille Lacs Nation of Ojibwe, located neari@nam
Minnesota in September 2007.

Interviews, direct observations and participant observations of international
indigenous activity for Chapter 3 took place over a twelve month period of time between
mid-2007 and mid-2008. Interviews with participants in the transnational indigenous
rights movement were conducted between September 2007 and mid-2008. In total,

eleven interviews were conducted during this time period in a variety of locatidnsbot

| attended two official UN meetings as an obser&gan Informal Meeting to Discuss the Most
Appropriate Mechanisms to Continue the Work of\fierking Group on Indigenous Populations, 6-7
December 2007, Palais des Nations, Geneva, ain Bdventh Session of the United Nations Permanent
Forum on Indigenous Issues, 21 April - 2 May 2098w York.

5 This closed meeting of the Indigenous Caucus we#s4- 5 December 2007, Palais des Nations,
Geneva.

® The Board of Directors Meeting of the Internatibimalian Treaty Council was held at the Mille Lacs
Indian Museum 24-25 September 2007 at Grand Cadilte Lacs on 26 September 2007. The Human
Rights Training session conducted by the Intermafitndian Treaty Council was held at the Mille kac
Indian Museum on 27 September 2007. | am grateftile International Indian Treaty Council board
members for allowing me to observe over the coafdbese four days. Your kindness, hospitality,and
most of all your willingness to allow me to be pesis most deeply and sincerely appreciated.
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the US and abroad. These interviews were semi-structivéth a focus on a particular
set of questions, but interviewees were allowed the freedom to talk about indigenous
global politics as they saw it and understod§ it.

Much of the transnational indigenous political activity | was able to dyrectl
observe during my fieldwork is closed to outsiders, and | was able to gain anbess
because of the leadership position that | held in an indigenous organization atehdt tim
thus became a participant observer in the transnational indigenous rights movement and
part of the process, rather than remaining simply an observer outside the ftocess.
While | always disclosed my university affiliation and never hid my acatiessearch
agenda during any part of my fieldwork, there are several meetings thatdllawed to
attend only as an indigenous person holding a leadership position in an indigenous
organization. | also needed permission from the Board of Directors of my home
organization to travel and represent them while | was doing my fieldRoBecause of
the delicate issues of representation and accountability involved in this proxckssaa
effort to maintain the confidentiality of the Indigenous Caucus, | do not cite or disclos
any content from those meetings, but rather, | attended them to observe and gain a

understanding of the internal dynamics of the transnational indigenous rightsierdve

" Steiner Kvale. 1996Interviews: An Introduction to Qualitative Reseatokerviewing Thousand Oaks,
CA: Sage., p. 124.

8bid., p. 124.

" Bositis, 1990, p. 86.; D. Schuler and A. Namoik&93. Participatory Design: Principles and
Practices Hillsdale, NJ: Erlbaum.

8| with to express my deep gratitude to the BodrBicectors of the American Indian Policy Center fo
allowing me to represent them internationally dgrihis time. | also wish to express my sincerekisao
the Indigenous Caucus for allowing me to attendtmge wearing both my activist and academic “hats.”
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The case studies of indigenous rights compliance in Chapters 5 and 6 were also
constructed using multiple sources (triangulafbmhich aim to “weave a chain of
evidence® through holistic, non-experimental, historical and textual fieldorBoth
case studies of indigenous rights compliance behavior are bounded geographtbally i
state context, as is common practice in political science, and also bounded temporall
restricted to an analysis of indigenous rights policy behavior between 1977, ithargeg
of the transnational indigenous rights movement, and 30 June 2008, the somewhat
arbitrary end date of my reseaf®h.My fieldwork for these two cases (New Zealand and
Canada) relied primarily on documentation (letters, memos, speeches, fouaairgent
studies, newspapers, mass media) and interviews. Seventeen interviews weredonduc
for these two cases. Interviewees included both elite and grassroostsacs well as
government officials. | also incorporate observations and experiences fltowofie
time spent in New Zealand during the first half of 2008 and in Canada during the end of
2007 and June 2008. Because individuals involved in indigenous global politics are
transnational activists, interviews took place at varied locations and not nég@sshe
country under study. Because | was adhering to indigenous methodologies amd cultur
practices, some of these interviews were lengthy. Typically, iet@swith government
officials and elite activists were approximately an hour in length wihiigviews with

other activists and grassroots participants went up to three to four hours. Agausee

®-Yin 1994, Graham 2000.

82Yin, 1994.

8 Gerring, 2007, p. 17.

8 This date was determined by the end date of maareh funding (generously provided by the Ford
Foundation) rather than any significant event wsthstates or in the transnational indigenousgight
movement.
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| adhere to indigenous (and Kaupapaad¥) values and principles of respect and
reciprocity in my research, | always offered a gift from my homeuszito my
interviewees, in return for their participation. | have also checked back withiéwees
to make sure that | understood and represented their comments correctly. tbave al
promised each participant a full and complete copy of the completed chapters.

Analysis of the data in my cases followed a nonlinear, recursive proceda of da
collection, analysis and interpretatiohin order to develop an understanding of the
causal paths and mechanisms for why the Indigenous Rights Declaration took sadlong a
confronted such difficult challenges, and why some states engage in unexseior
in the face of the emerging indigenous rights regime, | used an inductive method of
analysis, scanning the data for patterns in explanatory varfabfesr. all three case
studies, | worked through the data as | collected it, developing “emergitggts,
hunches, and tentative hypotheses” which then directed the next phase of data collection
and refinement of specific questiofis.

Chapter 4, which focuses on the patterns of state compliance with the emerging
indigenous rights regime, is the most analytically linear of all thedtetpters. In this
chapter, | present a data set on state patterns of compliance with indigghtsjsaich
| compiled using primarily data from the Indigenous Work Group on Indigenous Affairs,

a Copenhagen-based NGO, and from the 2008 CIA World Factbook. Again, the

8 'S. Merriam. 1998Qualitative Research and Case Study Applicatiorsducation San Francisco:
Jossey-Bass.

8 Yin, 1994, p. 108; W. Phillips Shively. 199Dhe Craft of Political Research, 3rd EditiofEnglewood
Cliffs, NJ: Prentice Hall.; Bennett and George, 200

87 willis, 2007, p. 310.
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analytical approach | employed is largely inductive, scanning the datattiemgan the

explanatory variables.

Issues and Dilemmas in Research

There was a set of clear advantages that | brought to this research @egect b
upon my identity and my professional background working in the American Indian
community. | had access to meetings and situations which | would not have enjayed as
non-indigenous person or solely as an academic. | had personal and professional
connections which helped open doors for me and made my qualitative research a much
faster process than others may have experienced. | also possess altgabf ¢
knowledge, including how to act in certain situations, ethics and protocols, and the
unstated meanings behind particular statements and actions. Howeverhislsés of
advantages is substantial in a research project of this kind, | must emphasiach
one of these advantages has an associated set of disadvantages and dilemmadsahich |
had to work through.

First of all, my presence and participation in meetings presented dikraome
of which have been touched upon already. While | was able to gain access to meetings as
a representative of an indigenous organization, | always had to be clear Abduwas
and what my agenda was in these meetings. In the spirit of recognizing and
acknowledging my biases as a researfhedid not wish my presence at any of these

meetings to disrupt or impede the process in any way, and so | often adopted a quiet and

8 Wwillis, 2005; Bruce Berg. 200®Qualitative Research Methods for the Social ScisnSeventh Edition.
Boston: Allyn & Bacon.
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unobtrusive posture in my observations and participations. Such a posture can present a
disadvantage in gathering data and seeking out potential interviewees. #ds@ si

strong negative legacy is tied to research among indigenous communitiespgite “m
researched” people on the plaffeparticipants were often unsure of me, or even
suspicious of me and my motivations as an academic researcher. Even though | am a
indigenous person, in some instances | was still not able to overcome this burden which
was left behind by researchers that came before me. Finally, even thoughivey Nat
American background provided some degree of privileged access, it is alscaimpmrt

note that | came to these meetings with a certain set of biases, ffigstolyes, and

kinship connections which rendered me simultaneously an insider and an outsider to the
process, in a highly complex and always dynamic relatioriShip.

Second, during the course of my fieldwork, meeting attendance and interviewing,
| was often provided with information which was confidential, and | was sontime
provided information which was completely irrelevant to my research questiogfer | r
to this as the “gossip factor,” and it occurred on more than one occasion, especially
during long and detailed interviews and conversations. Broad issues of conffigientia
were sometimes difficult to navigate, even outside of the ordinary risks opgdodse
circles in the transnational indigenous rights movement are small, and énsafly to
identify interviewees by geographic location, date, or even by the interveemegner

and style of speaking; however, many interviewees did not wish to be publiclyiatentif

89 Smith, 2005, p. 87.
% Both Smith, 2002 and 2005, and Bishop, 2005, disthis complex terrain of inside/outside positigni
of indigenous researchers involved with indigenswigjects.
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| have therefore sometimes been extremely vague in identifying theloead/or the
date of an interview. Another issue of confidentiality is that people talk about other
people and other communities and then wish to keep their comments confidential out of
concern for being accused of speaking for another person or community.

Fourth, and related to the issues of confidentiality, is that the topics examined i
this project are inherently highly political and often controversial and volatienyMf
these issues are deeply threatening to other actors, particularlygarthested in the
dominant world order. In both Canada and New Zealand, outspoken indigenous activism
has been met in recent years by police action and attempted repression, and &b issue
confidentiality are extremely salient.

Finally, and most importantly, | have felt the heavy burden of meeting both
indigenous and non-indigenous criteria for resedrehd performing to multiple levels
of accountability: the academy, my home communities and the larger indigenousaworld.
On occasion, these criteria and accountabilities are in direct conflict. dntorddhere
to the cultural standards of indigenous methodologies, | had to make some deviations
from standard political science research practices. As mentioned,dalveays
presented a gift to interviewees. Also, in making contact with a new pergotgrdial
interviewee, | would mention how | was connected to that person, disclosing the path of
connections which brought me to them. Often, this is the only way to establish trust and

credibility in indigenous contexts.

%L L.T. Smith, 2002, speaks to this dilemma as well.
92 Graham Hingangaroa Smith. 2000. “Protecting aespRcting Indigenous Knowledge.” Pp. 209-224 in
Reclaiming Indigenous Voice and Visjdfarie Battiste, ed. Vancouver: UBC Press, p..213
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In sum, my research process has attempted to strike a balance beteet@reeff
gualitative political science research and indigenous-driven, community-baseadcte
methods and procedures. While | make no particular claims about objectiviyg, | ha
tried to employ a multitude of methods in order to make my research as coamglete
informative as possible. My goal is to make simultaneous contributions to inbeaiati
relations theory, to the global political struggle for indigenous peoples’ riginds

ultimately, to indigenous communities.
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Chapter 2

Towards a Theory of Indigenous Global Politics

For more than three decades, the indigenous rights movement has been engaged
in a struggle on the international level for recognition of indigenous peoples’ rights.
Almost universally, indigenous peopldgve not demanded secession from states, but
instead have asked states to recognize and secure indigenous rights. Again almost
universally, indigenous peoples desire recognition of their rights to land &nd sel
determination, rights which when protected together enhance the cultugalkynoé
indigenous peoples and thus their ability to survive as distinct peoples.

At the same time, the transnational indigenous rights movement also sees the
Westphalian system of sovereign independent nation-states as a construotikbgepr
certain Euro-centric societies over other societies in the internasiphaie. The
Westphalian system of independent, territorial sovereign states is thénnorm
international relations (IR) and is one of the central assumptions in all mamdte
theories. The current international system emanates from the Europeaystain
conventionally associated with the Treaty of Westphalia that ended the Thaatg War

in Europe in 1648. This international system traveled the globe by means of the

! The definition of indigenous peoples is an imporiasue and will be discussed in more detail latehis
chapter. The UN Working definition of indigenousople relies on several components. Indigenous
peoples are defined by the United Nations as mgamigroup of people who were: 1) the first occupanft
the land, 2) colonized, 3) subordinated by or ipooated into alien states in their original temjtand, as
a result, became marginal to or dominated by thie $hat claims jurisdiction over them, and 4) rema
culturally distinct from the dominant society. Bese some of these criteria can also apply to other
national minorities which are not indigenous, bibid UN and the ILO rely on self-definition as an
essential element of indigeneity.

2 This theory of state sovereignty pre-dates theadtreaty of Westphalia; the significance of tiéea
treaty is more symbolic than substantive. See Aaslfgésiander (2003) "Sovereignty, International

29



Doctrine of Discoverywhich gave only European sovereign states the right to “discover”
and colonize non-European territories and peoples. The Doctrine of Discovery is “the
theory that guided colonial practicé.The underlying assumption in the Doctrine of
Discovery is that “Europeans were higher ...in intelligence than the Indrathalso
suggests that the Europeans, by virtue of a ‘superior’ intelligence, patsdsgher
position of power in relation to the lands of the (American) continent and in relation to
the indigenous peoples living there& similar doctrine held sway as Europeans
colonized peoples worldwide after concentrating initially on the Americas

Discovery and colonization under this theory of international law also meant
property rights that European nations claimed for themselves. As Delotia ¥vn
practice, the theory meant that the discoverer of unoccupied lands in the restofithe
gained a right to the land titles as against the claims of other European.hatRolsert
J. Miller also wrote about property and other rights that Europeans claimed for

themselves under the Doctrine of Discovery,

Relations, and the Westphalian Mytlvternational Organization 55(2) for further discussion of the
Doctrine of Discovery and its related Doctrine aguest.

% See Vine DeloriaBehind the Trail of Broken Treaties: An Indian Declaration of Independence
(University of Texas Press, 1985), for further dission of the Doctrine of Discovery and its related
Doctrine of Conquest. Vine Deloria and David E. Mk, Tribes, Treaties, and Constitutional
Tribulations (University of Texas Press, 1999), Steven T. Newlt, Pagans in the Promised Land:
Decoding the Doctrine of Christian Discovery (Fulcrum Publishing, 2008), David E. Wilkins and K
Tsianina Lomawaimay/neven Ground: American Indian Sovereignty and Federal Law (University of
Oklahoma Press, 2002), Robert A. Williams, "Likeaaded Weapon: The Rehnquist Court, Indian Rights,
and the Legal History of Racism in Americ&¢rspectives on Politics 4, no. 03 (2006). Simply stated, the
Doctrine of Discovery, which was likely the firstternational law, was based on medieval Papal Bulls
which stated that European powers had the rigblaion newly discovered territories as their owmder
the Doctrine of Discovery, only European powerslhbls right. Other peoples were not deemed ewili
enough to exercise rights under the Doctrine ot®isry.
: Newcomb Pagans in the Promised Land: Decoding the Doctrine of Christian Discovery, iX.

Ibid., 78.
® Deloria, Behind the Trail of Broken Treaties: An Indian Declaration of Independence, 86.
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The Doctrine provided, under established international law, that newly arrived
Europeans immediately and automatically acquired property rights in natdee la
and gained governmental, political, and commercial rights over the inhabitants
without the knowledge nor the consent of the indigenous pebples.
This right of discovery was even transferable to other nations, as long as tkey we
European. “When colonial areas changed hands, it was believed that the successful
nation acquiring the colony inherited the original claim under the doctrinecaiveis/ of
the nation they had defeatetl Miller also notes that the Doctrine of Discovery remains
valid international law today and has been relied upon in a United States Supreine Cour
case as recently as 200%:urthermore, the seminal case which articulated the Doctrine
of Discovery in the United States has also been cited at various times byimourts
Canada, Australia and New Zealdfidin one of the most recent expressions of the
theory, Russia sent a pair of submersibles two miles under the polar ice cap it Augus
2007, specifically to plant a Russian flag on the seabed at the North Pole. A New Yor
Times writer noted that “the dive was a symbolic move to enhance the government’s
disputed claim to nearly half of the floor of the Arctic Ocedlnlh other words, Russia
was invoking the Doctrine of Discovery to claim property rights in the Arcti@wis
other nations.
When the European powers retreated during decolonization, they left independent

sovereign territorial states behind, often as settler states, which themebgasd of the

" Robert J. Miller Native America, Discovered and Congquered: Thomas Jefferson, Lewis & Clark, and
Manifest Destiny (Westport, CT: Praeger, 2006), 1.

8 Deloria and WilkinsTribes, Treaties, and Constitutional Tribulations, 5.

® Miller, Native America, Discovered and Conquered: Thomas Jefferson, Lewis & Clark, and Manifest
Destiny, 1. The case referred to is &y of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197
(2005).

bid., 1-2. The case referred to herddsgnson v. McIntosh 21 U.S. (8 Wheat.) 543 (1823).

. C.J. Chivers, "Russia Plants Underwater Flag atiN@ole,"New York Times, August 2 2007.
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international system. As Bull argues, the modern system of statesatejin Europe,
expanded from Europe and then became univ&rsahe Westphalian international
system thus continues to privilege Euro-centric conceptions of state aety sver all
other forms of society. The transnational indigenous rights movement seeks a
reconfiguration of this norm toward a more pluralistic conception. In order to ptio¢ect
culture, society and political organization of each distinct indigenous nation, hhefrig
self-determination for indigenous nations must be secured at both the interratidonal
domestic levels. Under the dominant Westphalian system, nation-states arg the onl
entities which may maintain external and internal sovereignty over thdiories. The
indigenous rights movement however, has asserted that indigenous rights protection,
specifically land rights and self-determination, need not take place only through the
Westphalian state system. Indigenous rights to land and self-determiraatiba c
secured through a set of standards which exist, either within Stated/or outside of the
bounds of Westphalian states. Securing indigenous rights to land and self-dei@nmina
through a less state-centric and more multi-faceted view of sovereignty terssaohew
and patrticular challenge to the hegemonic, though increasingly pressuréphdiias
international systert:

The transnational indigenous rights movement’s push for indigenous self-

determination also challenges the global norm toward liberal conceptions of gower

12 Hedley Bull, "The Importance of Grotius in the &wf International Relations," iHugo Grotius and
International Relations, ed. H. Bull, B. Kingsbury, and A. Roberts (Oxfofllarendon Press, 1992).

3 This can be accomplished through mutually recagghemd respected treaties or other agreements with
indigenous nations.

“The Westphalian international system is incredgingder pressure from many societal changes and
new sources of global governance including sucleldgwments as international human rights treaties,
multinational corporations and globalization, ima&tional tribunals such as the International Crahin
Court, and supranational organizations such agtinepean Community, to name a few.
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While some of the demands of the indigenous rights movement revolve around non-
discrimination, poverty and the disadvantages that indigenous individuals around the
world experience when compared to other citizens of their host Stétesgemand for
self-determination and its correlate, land rights, pushes the bounds of the |dtertd st

its outer limits and normatively challenges its hegemony. First of algendus

demands for land rights and self-determination are group rights and not righgs of t
individual. From its beginnings in the post World War Il period, the international human
rights consensus had operated solely within a liberal framework, in which human rights
adhere to individuals and not to grodpsSecondly, the concept of self-determination
rests upon the liberal principle of consent of the governed, meaning that peopleehave t
right to determine their own form of government, and that a government established
without the consent of the governed is illegitimHtef indigenous nations are to have

the right of self-determination, then no form of government, be it liberal denwoarat
otherwise, should be imposed upon them. When the liberal concept of consent of the
governed is adhered to, indigenous nations may or may not choose liberal democratic
forms of government. True self-determination requires that they must be fleease

their own government, even if that government departs from liberal demauiatiples

5 For example, seventeen of the forty-five artidéthe Declaration revolve around discriminatiom dine
disparities between indigenous peoples and ottizens.

1% See Jack Donnelly/niversal Human Rights in Theory and Practice (Cornell University Press, 2003),
Paul Gordon Laurerfie Evolution of International Human Rights: Visions Seen (University of
Pennsylvania Press, 2003), for a description astifization for the exclusion of group rights aine t
reliance on individual rights in human rights lamdadiscourse.. Until the passage of the Declaraiio
the Rights of Indigenous Peoples by the UN Gernsaémbly in 2007, the only group right which formed
part of the international consensus was self-detetion (i.e. decolonization). Note that the int@ional
consensus on self-determination deliberately exeduddigenous peoples from the right of self-
determination in the 1950s with the passage oflihee water” or “saltwater” thesis which statedttbaly
overseas colonies qualified for decolonization seif-determination.

" This assertion is based on the social contraciryhef Hobbes and Rousseau.
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as would be the case in many traditional forms of indigenous governancefoiidete
transnational indigenous rights movement leaves liberal states in a quandager lioio
liberal states, which are committed to the equal rights of each of their indicitnahs,
to fully practice the liberal principle of self-determination by consent ofjtiverned,
they must allow for the possibility of an autonomous, illiberally governeidaigrvithin
their state. Therefore, the indigenous rights movement is also pushing for a fotedlame
change in the liberal state towards a more pluralistic vision of state antysocie

The field of international relations (IR) has been largely blind to these
transformational moves by the transnational indigenous rights movement. There is a
nascent IR literature pertaining to transnational indigenous politics, butisddas not
have a name or a recognized place within the discipline. Those who have written about
indigenous nations in IR have classified themselves as either “criicsiractivists,*®
“world society theorists®® “international society” theorists based in the English School
tradition° or “post-structuralists?* while the indigenous voice in global politics has also
been cast at times as part of social movement tHéolg/there something unique about
transnational indigenous politics, including the international indigenous rights movement

and the Declaration on the Rights of Indigenous Peoples, that resists efsaifitto

the existing intellectual framework of international relations? In thipteinal will

18 Allison Brysk, From Tribal Village to Global Village: Indian Rights and International Relations in Latin
America (Stanford: Stanford University Press, 2000).

9 Franke WilmerThe Indigenous Voice in World Politics (Thousand Oaks, CA: Sage, 1993).

2 paul Keal Conquest and the Rights of Indigenous Peoples (Cambridge: Cambridge University Press,
2003).

L sean Patrick Eudailfie Present Politics of the Past: Indigenous Legal Activism and Resistance to
(Neo) Liberal Governmentality (Routledge, 2004).

2 Erick D. Langer and Elena Mufioz, edSontemporary Indigenous Movements in Latin America
(Wilmington, DE: SR Books, 2003.)
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demonstrate how transnational indigenous politics could represent a new perspective of
IR, akin to critical theory and post-colonial IR, but when taken together isisnoffic

different from other perspectives. Most important to its theoreticahdisteness is that

the transnational indigenous rights movement iax@funatory andnormative project

which places pressure on two hegemonic ideas within the discipline of IR: the
Westphalian system of sovereign nation-states and the liberal worldfordetational

to principles of governance, rights, and property ownership.

This chapter will first explore the existing IR literature to demorestres
distinctiveness of the transnational indigenous rights movement. After demongtrating
limitations of existing IR theory to account for the features and limitatbtise
transnational indigenous rights movement and the Declaration on the Rights of
Indigenous Peoples, | will propose a new concept, which | am terming indigenous globa
politics. In the second part of the chapter, | will begin to build a theory of how
indigenous politics at the global level compels a new direction of thought in inbeadat
relations by challenging some of its fundamental tenets. | will sketadheparameters
of indigenous global politics as a perspective of IR that, through the pursuit of l&nd, se
determination and other collective rights, complicates the structure of ineala
politics in new and important ways, challenging dominant notions of state sovgreignt
and liberalism in both the international system and the international human rights

consensus.
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Indigenous Global Politics in International Relations Theory

The existing literature on transnational indigenous politics within the diseipfi
IR focuses on the transnational movement of indigenous peoples. This movement, which
is centered on the concept of a globally shared indigenous idergitgks to secure both
internationally and domestically the right of individual indigenous nations to axstlf-
determining sovereigns within the boundaries, or across the boundaries, of exisbimg na
states* Within the current international system, political self-governandeseti-
determination require territorial integrity, and so this movement also nabeseaks to
secure land rights for indigenous nations. The transnational indigenous rights movement
differs from other minority group movements in that it does not seek secession from
states and does not necessarily or only seek equality for individuals or grships wi
states. The transnational indigenous rights movement and the IR perspective of
indigenous global politics which | am proposing both hinge on a globally shared
indigenous identity which emanates from a shared experience: indigenous peoples’
localized spiritual attachment to and responsibility toward their lands. Thewaave
wishes to preserve distinctive cultures and political organizations througlctigmiteon

of indigenous nations—nations which exist outside of the current Westphalian

% Ronald NeizenThe Origins of Indigenism: Human Rights and the Politics of Identity (Berkeley:
University of California Press, 2003).It shouldrmed that this global indigenous identity is a
supranational layer of indigenous identity whicls been added to the already complex web of kinship,
tribal and national identities that indigenous geapaintain. It is important to note that thisigehous
identity, while global in scope, is not intendedaasniversalizing forces but rather, it aims tdextively
secure the distinctiveness and singularity of iitligl indigenous nations, cultures and commundies
more local level.

% There is a sizable literature pertaining to indiges peoples global struggle for self-determinatigthin
the international human rights system. Some premiexamples are S. James Andydigenous Peoples
in International Law, Second ed. (New York: Oxford University Pres€)#)0 Cynthia Price-Cohen,
"Human Rights of Indigenous Peoples," (Transnafi®tublishers, Incorporated, 1998), Patrick
Thornberry Indigenous Peoples and Human Rights (Manchester: Juris Publishing, 2002).
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international state system. Indigenous nations are not states and gerenaliyadpire

to become independent states, but rather, they exist either within a stateserssate

boundaries but are or wish to be territorially distinct and, often, politically autonomous
The transnational indigenous rights movement has achieved certain notable

successes in the international sphere and suffered from a particulansgiatibhs. The

existing literature and theories of IR can either account for the sucoésbiss

movement or it can explain its limitations, but there is no single IR perspedtiel van

simultaneously account for both the successes and limitations present in toaasnati

indigenous politics.

Successes of the Transnational Indigenous Rights Movement

The transnational indigenous rights movement, which developed as a worldwide
response to five centuries of colonization and exploitation, first emerged asi@mmis
global governance during the 1960s and 1970s and has achieved some notable successes
over the years, particularly achieving passage of the Declaration on the &ight
Indigenous Peoples, establishing the United Nations Permanent Forum on Indigenous
Peoples and successfully altering the behavior of several important dtagebroader
sense, the transnational indigenous rights movement has helped to constitute “indigenous
peoples” as subjects of global politics and has also been a contributor to an @gmergin
conceptualization of sovereignty which is non-statist in character. It atpedfan
important shift in the international human rights consensus which now includes collective

rights for indigenous peoples.
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The Declaration on the Rights of Indigenous Peoples was intended to establish
minimal international standards for the recognition and protection of the rights of
indigenous people. The fact that these numerous indigenous groups, which represent
indigenous peoples with widely divergent interests, situations and historiesdross a
the globe, could reach consensus on a single document, the Draft Declaration, is a
remarkable achievement in the realm of international politics. Then, thbdathe
document was passed by an overwhelming majority of states in the Gersaalbhg
when states themselves have been the targets of the movement for almost Huteg, dec
is also nothing short of remarkable.

Another significant achievement of the transnational indigenous rights movement,
an achievement which was fundamental and verging on revolutionary in the international
system, was the recognition of indigenous rights to land. This was notable for two
reasons. First, when indigenous people seek land rights, they often mean coitgusve r
to the land”®> While certain states had previously had provisions for collective indigenous
land ownership, indigenous peoples had never enjoyed broad recognition of collective
land rights and ownership internationally. Second, indigenous peoples’ self-
determination was specifically excluded from the decolonization regintieebl950s

“saltwater” or “blue water” thesis, which had asserted that only oversersries were

% This is necessitated by indigenous conceptionianaf ownership and title which are distinct from
dominant liberal conceptions. While the liberaldabof land ownership means that an individualdas
property right to buy, sell and control land aanmodity, indigenous conceptions of land have &ucail
and spiritual character. They invoke a mutual oesgbility and relationship between the land are th
people. Indigenous conceptions, therefore, requatiective land rights in order to secure the suavof
indigenous peoples’ culture, spiritual life andritty.
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eligible for decolonization and self-determinatf8n.Yet, even though indigenous rights
to self-determination and land had been deliberately excluded from internatigimaés,
the transnational indigenous rights movement asserted these rights atrtiegiortel
level for decades and finally withessed their international recognitithntia@ passage of
the Declaration in 2007. The inclusion of indigenous self-determination as an
internationally recognized right, along with collective land rights, rgmtssan important
shift in the international system which is now expected to accommodate indigenous
demands for plural sovereignty arrangements within states.

Another remarkable success of the transnational indigenous rights movement was
its ability to pull and hold together a strong caucus at the United Nations. Taener
than 300 million indigenous people, living in about 5000 distinct groups spread over six
continents’’ representing an incredible diversity of languages, culture, historical
experiences, contemporary situations and goals. Yet, even with this incredidgyive
of backgrounds and aspirations, the indigenous rights movement was able to maintain a
fairly unified movement at the United Nations for the better part of thidysye Even
considering the disagreements which occurred regularly within the IndigenoussCauc
over the years, it does not detract from the fact that holding together suchsa diver
caucus for most of three decades is a highly unusual feat in internationaspolit

Another notable achievement by the transnational indigenous rights movement
was the establishment of the Permanent Forum on Indigenous Issues, an adwagdoy

the United Nations Economic and Social Council. The Permanent Forum was proposed

2 Thornberry Indigenous Peoples and Human Rights, 874-75.
2" Data from the International Work Group on Indigesd\ffairs (IWGIA), a Copenhagen-based NGO.
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by indigenous groups during the 1993 World Conference on Human Rights which
recommended that such a forum could provide an avenue for effective indigenous
participation within the state-centric United Nations organization. Theniesting of

the Permanent Forum took place in 2002 and yearly sessions take place in New York
each May?® With the establishment of such a permanent institution for indigenous
peoples at the United Nations, the transnational indigenous rights movement could claim
success in helping to constitute indigenous peoples as subjects, rather thanadbjects
international relations.

Regarding nation-state behavior and indigenous rights, the results of the
indigenous rights movement are mixed. Strangely enough, certain states {#uUsaal
Zealand and Canada)—states which vehemently opposed the Draft Declarationeand wer
along with the United States, the only states to vote against the Declarationlonrthe f
of the General Assembly—enacted, during this same period, some reforms tozecogni
indigenous peoples’ rights to land and self-determination. Meanwhile, other states have
enacted limited constitutional reforms (Colombia, Venezuela, Ecuador, Baolikike
others (United States, most Latin American states) have remainealyfiersistant to
such domestic reform of their relationship with indigenous peoples. The “over-

129

compliant™ behavior of Australia, New Zealand and Canada regarding indigenous rights

8 seewww.un.org/esa/socdev/unpfii/éer more information on the U.N. Permanent Forum.

291 will take up the issue and concept of “over-cdiampce” in greater detail in Chapter 4. For nolvwyill
define an “over-compliant” state as one that paxaddly takes constitutional, legal and/or poliastians
which recognize certain rights or a category offitridpat go beyond that state’s international humigints
treaty obligations or its normative internationahunitments. Australia, New Zealand and Canada are
“over-compliant” in indigenous rights because thaye each made reforms to their relationships thieir
indigenous peoples, effectively recognizing somléective land and/or self-determination rights of
indigenous peoples. They made these changesalititie either a) declaring that they are complyivitih
human rights standards that did not even existtmgeconception of human rights as adhering to the
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can be attributed at least in part to the participation of domestic indigenous emsem
international politics, a finding which will be explored in greater detail in Cheygteb

and 6.

Limitations of the Transnational Indigenous Rights Movement

While there have been notable victories for indigenous rights during the past
several decades, the indigenous rights movement has also suffered from aetrofue s
limitations. First of all, the Declaration experienced a long and arduous roaddrom
inception to adoption on the floor of the UN General Assembly in September 2007. The
Draft Declaration, which had been completed by the UN Working Group on Indigenous
Peoples in 1994, and was sent to the UN&HRRercessional Working Group, where it
spent many years in discussion without significant progress. In a huge defeat t
transnational indigenous peoples’ movement, the International Decade of Indigenous
Peoples ended in December 2004 without adoption of the Draft Declaration, leaving the
basic rights of the world’s 300 million indigenous people officially unspecifi¢eat
international level. During the Second International Decade on Indigenous Peoples,
which began in January 2005, the Draft Declaration successfully passed theRUAWGH
was presented on the floor of the General Assembly where it underwent sepersant
changes to the text, most of which were inserted to enhance protections for state

sovereignty. Even with those protections for state sovereignty and terrigofalit

individual, or b) that these states were not oldiddo adhere to because they had not ratifiedraayy

that requires it, or c) that these states had mmative obligation to adhere to, in their eyes,suse they
publicly opposed the Declaration as an internatiopamative standard of indigenous peoples.

%0 UNCHR stands for the United Nations CommissiorHoman Rights. The Draft Declaration needed to
pass through this body before it could advancééocdeneral Assembly.
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states felt that the document still went too far in these areas, and they vanst thga
Declaration. Despite 143 states voting in support of the Declaration, thesdifmntre
states continued to assert that they would not be subject to the principles put forth in the
document. So, the Declaration’s path from inception to adoption was long, arduous and
ultimately tempered by states’ demands for protection from indigenous digmznds.
Secondly, the transnational indigenous rights movement sought fundamental
international change in the areas of collective rights and the nature of statguye
yet the indigenous rights movement went to the UN as NGOs, not as nations @sas stat
and thus had limited influence at the United Nations. Because the UN Charter
established the UN strictly as an organization of member states, indigeatmns, even
those with treaties, could only participate at the UN as NGOs, side byisidena
holding equal status @ne fide indigenous and non-indigenous NGOs. Thus, they also
had limited influence and power within the UN system, and could often be excluded from
participation in certain Working Groups and committees due to their non-stiate. st
Furthermore, the movement spent thirty years seeking a non-binding and unenforceable
document as an articulation of indigenous rights. As a non-binding document, the
Declaration on the Rights of Indigenous Peoples is strictly a political and tookal
which then needs to be implemented on a state-by-state*b&is.even though the
indigenous rights movement sought huge changes in the international system, their

methods and strategies remained constrained by the structures of that system

3L A discussion on April 29, 2008 at the United Nagid®ermanent Forum on Indigenous Issues focused on
the implementation of the Declaration on the Rigifttidigenous Peoples on a country-by-countrysasi

A statement made by outgoing Special Rapportedhesituation of Human Rights and Fundamental
Freedoms of Indigenous Peoples, Rodolfo Stavenhagethat day highlighted the imperative of such a
pattern of implementation. From author’s notes.
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Finally, the “over-compliant” states of Australia, New Zealand and CGarveldile
having made sometimes substantial reforms to their relationships withrnodgypeoples
and nations, remain far from global champions of indigenous rights. The land and self-
determination provisions called for in the Declaration continue to be a stumbling block
for these states which do not wish there to be any such international standard for
indigenous land or self-determination rights. As stated earlier, all foursH states
have publicly asserted that since they voted against the Declaration they are notyoound b
it, a position which flies in the face of standard UN practice on declarations \stileit i
once passed, UN declarations apply to all states regardless of an indivitisivetizng
status. Furthermore, the actual behavior of these states concerning thedulra of
indigenous rights is far from fully respectful of the rights to land and sedf+détation.

The Canadian province of British Columbia has reluctantly and unenthusiastically
participated in a treaty negotiation process. The government of Australia thas pai
occasional lip service to the idea of a treaty with the Aborigines, but has madg no re
progress toward that end. In New Zealand, Maori protests continue over unaetiled |
claims in the Waitangi Tribunal, and the Auckland Transit Authority refusarsafter
year to fly the Maori sovereigntyiio Rangatiratanga) flag on the Auckland Harbour
Bridge on Waitangi Day, even though it flies hundreds of flags of other nations and
aspiring national groups on their respective national holidays.

So, the transnational indigenous rights movement went to the UN, as a set of
NGOs in a strong Indigenous Caucus, which for three decades, sought a non-binding and

unenforceable indigenous rights Declaration as well as a Permanent Forum for
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Indigenous Issues within the UN system. The Declaration, which was suppoftéd by
states and opposed by four, represented a major challenge to the internatiemglstat
complicating existing conceptualizations of sovereignty and territgridlitalso

represented an important shift in indigenous subjectivity in international pagievell

as an expansion of the international human rights consensus into the area of collective
rights for indigenous peoples thereby challenging the liberal foundatiohs ekisting
human rights consensus. At the same time, the road to this non-binding document was
long, arduous and, in the end, limited by states which felt the need to protect their
sovereignty and territorial integrity; much state policy and behaviocairenmotably
ambivalent to indigenous rights. Can any existing theory of IR adequapfyrethis

full set of paradoxes?

IR Theory and the Transnational Indigenous Rights Movement

Realism is often seen as the foundational paradigm of IR theory in that all other
IR perspectives seem to answer to it or look for its failings in order to put forward
alternative explanations for international behavior. The realist approachhed*

assumes that sovereign nation-states are the core unit of afiallgsisall states,

%2 The Realist School of IR Theory includes such pnemt works as Edward H. Carr, "The Twenty Years’
Crisis: An Introduction to the Study of InternatidiRelations,” (London: Macmillan, 1946), Hans J.
Morgenthau Politics among Nations, ed. Kenneth J. Thompson (New York: Knopf, 194firint, 6th).
Kenneth N. WaltzMan, the State, and War: A Theoretical Analysis (New York: Columbia University

Press, 1959), R. Jervis, "Cooperation under ther8gdilemma," World Politics (1978), John J.
MearsheimerThe Tragedy of Great Power Politics (New York: WW Norton & Company, 2003).

3 MorgenthauPolitics among Nations, Kenneth N. WaltzTheory of International Politics (London:
Addison-Wesley, 1979).
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regardless of their type of government, will behave similarly acrossaird spac¥,
acting in their own interests, with their primary normative concern beingrpswie
security” in a world characterized by anarchy, meaning the lack of a central authority i
international politic$® The imperatives for states under the realist paradigm are self-
preservation and increasing their national potler.

Realist theory, in its various forms, can therefore explain state regdia
indigenous rights which would be perceived as threatening a state’s t&rmttagrity
(and its power resources) since an indigenous peoples’ demand for self-detenminat
would naturally be interpreted by a state as a push for territorial sete&ealism could
also account for the reluctance of the transnational indigenous rights movement to push
for independence from existing states since the military and economic polbadaince
between states and indigenous groups is massive and indigenous peoples recognize this
reality*® The decision by the indigenous rights movement to work through existing
international institutions and regimes, even though they subjugated and excluded
indigenous peoples and indigenous rights, could be explained by a realist as dioecogni
by the indigenous rights movement of global power politics and the margiralizdti
indigenous groups within it. What realism fails to explain are the sucassses
indigenous global politics. How did a group of numerous indigenous nations with vastly

different interests and histories come to a consensus on global indigenous rights? How

%Robert Gilpin,War and Change in World Politics (Cambridge: Cambridge University Press, 1983),
Waltz, Theory of International Politics.

% MorgenthauPolitics among Nations.

3 Waltz, Man, the State, and War: A Theoretical Analysis.

3" MorgenthauPolitics among Nations.

38 See WaltzTheory of International Politics, for an explanation of a realist structural theofy
international politics which focuses on capabititand power.
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did this consensus hold together over a difficult thirty-year struggle? Whhelidrtited
Nations agree to a Permanent Forum on Indigenous Issues, if such a Forgents@e
departure from the interests of powerful states? Also, how do emerging imieahati
norms of indigenous rights begin to alter certain states’ behavior, even wheadise

it? Realism fails to account for any of these important aspects of transhationa
indigenous politics. Realism’s ontology of sovereign nation-states and preeminent
concern with violent conflict means that the successes of transnational indigenics pol
are outside of its realm of concerns.

Liberal theory in IR encompasses both explanatory and normative theorizing.
Normative liberal theorizing in IR is concerned with the spread of demoaraty
international institutions that will strengthen peace around the world. Neemati
liberalism in IR also advocates individual freedom and the spread of humaranghts
free trade in particular as the rational means to increase happiness andtprispe

Explanatory liberal approaches to IR take individuals and interest groupshe be
primary actors in international relatioi$States represent a subset of those actors—that
is, the state is pluralist rather than unitary, serving as an area fatagémempetition
between interest groups. Interests groups determine state preferdncbsumlike

realists, can include goals besides security. Drawing on the work of philosopher

39 Christian Reus-Smit, “The Strange Death of Libémgrnational Theory,European Journal of
International Law (2001) 12:3, 573-593. Michael W. Doyl uys of War and Peace: Realism, Liberalism
and Socialism (New York: W. W. Norton and Co. 1997)

0 A. Moravcsik, "Taking Preferences Seriously: Aéiil Theory of International Politicsliiternational
Organization 51, no. 4 (1997), Michael W. Doyl&ays of War and Peace: Realism, Liberalism and
Socialism (New York: W.W. Norton, 1997), John M. Owen, "Havberalism Produces Democratic
Peace,Tnternational Security (1994).
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Immanuel Kant, liberals have paid particular attention to the potential forcpat#tions
among liberal republics, known as the Democratic P8dam. liberals, humanity is
perfectible: through the use of reason, freely expressed, states cam tregili common
goals of peace and prosperity and need not be condemned to the perpetual threat of war
Explanatory liberalism can account for some of the successes of the transnationa
indigenous rights movement, especially the high level of consensus in the Indigenous
Caucus and the success of achieving an international minimum standard on indigenous
rights by working through international institutions. Liberal IR expdws t
harmonization and/or coordination are possible among groups with common interests.
Liberal IR also predicts that outcomes in international politics occur throughibisng
and the configuration of preferences across the international system, so itheews
passage of the Declaration after thirty years of effort to be simpbvir@ual outcome
of tenacious bargaining between indigenous groups and states which everteraiy al
the preferences of the majority of UN member states to favor the indigenlotss rig
Declaration.
What liberal IR cannot adequately explain is the puzzling “over-compliant” yet
underachieving pattern of indigenous rights behavior by certain statesbefthe
states are already following the standards, then by liberal IR tlogycshould not resist
codification of those standards at the international level. Liberalism haltistate

preferences are a function of societal interests, and state behaviomdetgpgon the

*1 Michael W. Doyle, "Liberalism and World Politics[he American Political Science Review (1986).
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distribution of state interests internationdflyThis framework fails to account for the

refusal of the three over-compliant states to vote for the indigenous rigtits &@ien,

while over-complying with the language of the Declaration in some of theanahtaws

and policies. From the perspective of explanatory liberal IR theorizingythikl

suggest that there were costs internationally for voting in favor of therBectathat

were not borne domestically—which is not the case. The indigenous rights declaration is
a non-binding declaration which is not enforceable at the international level. This
framework also fails to explain the activism of indigenous groups at theatitaral

level, rather than state level, since under liberal IR logic, indigenous groups wekld s

to alter their host state’s preferences through interest group politics.

The normative concerns of liberal IR are also challenged by the indigenous rights
movement. While normative liberal theorizing holds that international peace can be
obtained not only through an increased reliance on international institutions which help
focus expectations in international polifitbut also through the spread of democracy,
especially liberal democracy. A core liberal belief is that governnagatsnly
legitimate if they express the will of the people. However, adherence to ticg[&iof
self-determination for indigenous peoples means that indigenous nations may &hoos
liberal democratic form of government or they may choose a form of self-gosetnm

which is traditional, and thus illiberal, and possibly non-democratic as viewedfrom

2 Andrew Moravcsik, "Taking Preferences SeriouslytiBeral Theory of International Politics,”
International Organization, Vol 51, No. 4 (Autumn 1997), pp. 513-554.

*3 Stephen D. Krasnekyternational Regimes (Ithaca: Cornell University Press, 1983), Roberk@&ohane

and Lisa Martin, “The Promise of Institutionalishdory,” International Security Vol. 20. no 1. (Summer
1995), pp. 39-51.
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Western liberal perspective. Liberal IR theory has no available warkeo deal with
this potentiality. There is thus a tension within liberalism between two aintitutive
principles, self-determination and liberal democracy. On its own, liberaéisnmot
resolve that tension with regard to indigenous peoples.

There is a small literature on transnational indigenous politics which falls
primarily into the liberal IR frameworf This group of scholars all write from the
perspective of belief in the progress of humanity and the internationainsestpecially
through changes in international law and institutions which move to accommodate
indigenous peoples. Anaya writes that “international law developed todteecinpire
building and colonization, but today it promotes a very different model of human
encounter and provides grounds for remedying the contemporary manifestations of the
oppressive pasf® Cohen, Thornberry and Rodriguez-Pifiero all agree with Anaya that
progress in international human rights law in particular has helped the situatien of
world’s indigenous peoples and that further enhancements in international law sis-a-vi
indigenous rights are both possible and desirable. At the same time, however, both
Anaya and Thornberry also recognize the incompatibility of the liberal rigirteefvork
with indigenous self-determination. Thornberry notes that liberal democoatygeld on
the rights of the individual, creates “apparent limits to the kind of social geacti

embraced® since the “individual rights ‘grid’ or syntax of human rights makes difficult

*'3. James Anaydidigenous Peoples and International Law, Second Edition (New York: Oxford
University Press, 2004), Cynthia Price Coh&mpan Rights of Indigenous Peoples (Ardsley, NY:
Transnational Publishers, 1998), Luis RodriguezRifindigenous Peoples, Postcolonialism, and
International Law (Oxford: Oxford University Press), Patrick Thoemty, Indigenous Peoples and Human
Rights (Manchester: Juris Publishing, 2002).

> Anaya, 2004, p. 289.

“® Thornberry, 2002, p. 428.
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the case for the collectivé” Anaya adds that a particular challenge of working through
the human rights system is to get players within that system to recoggiZedlf-
determination for indigenous peoples--including the enjoyment of nondiscrimination,
cultural integrity, land rights, social welfare and development, and selffgoeet--is
context-specific, given the vast diversity of circumstances of indigenousese8pl
Constructivism in IR’ concerns itself primarily with the role of ideas in shaping
the international system. Constructivists see social reality as & smtséruction--that
is, the meanings associated with the material world are socially wctestrand not
objective, and therefore they can change temporally or situationally througimgfeh
human practice. In constructivist IR, social groups at all levels of asdfgsiilies,
ethnic groups, churches, interest groups, NGOs, states and communities of gtdites) ar
central actors in international politics. Because the world is complex and bebkdtios
also complex, agents categorize objects, giving them labels or idemii¢isesmn
ascribing specific meanings to them. Agents also categorize behaVlegitmate or
illegitimate,” “desirable or undesirable,” etc. International rules$ @orms are thus a
continually dynamic process. As Wendt argued, even one of the central feate@sbf r

IR is socially constructed, because “anarchy is what states make®f i

" bid.

8 Anaya, 2004, p. 187.

9 Numerous IR theorists utilize a constructivistiiiwork, including Alexander Wend¥pcial Theory of
International Politics (Cambridge: Cambridge University Press, 1999),tMaFinnemore and Kathryn
Sikkink, "Taking Stock: The Constructivist ReseaRiogram in International Relations and Comparative
Politics," Annual Review of Political Science 4, no. 1 (2001), Michael. N. Barnett and Martharfémore,
Rules for the World: International Organizations in Global Politics (Cornell University Press, 2004).

%0 A. Wendt, "Anarchy Is What States Make of It: T®ecial Construction of Power Politics,"
International Organization (1992).
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Constructivist ontology is capable of explaining the shared global indigenous
identity that has emerged with the indigenous rights movefrasntvell as the movement
of diverse indigenous nations that successfully reached a normative consensus on
indigenous rights at the international level outside the purview of nation-States.
Constructivism can explain the contested process of “meaning-making” in #tiecref
new norms of indigenous rights. It can also effectively theorize about the iqesliitgs
that the indigenous rights movement has brought about on the globaf’|&res.
explanatory difficulty with constructivism is the frequent assumption of aiceltgree
of normative and logical convergence in international politics rather than aicgptort
the continuation and (re)production of multiple logics, and enduring unresolved
contestations. The more problematic aspect of constructivist approachest tloeur a
normative level. What constructivist IR does not sufficiently theorize isithganous
movement’s underlying resistance to the existing international systemch whakes
part and the fundamental changes which would be necessary in the internatienal sys
in order to fully accommodate indigenous peoples’ rights. For example, while the
transnational indigenous rights movement does behave in many respects like the
transnational advocacy networks described in the work of Keck and Stkkiogntend
that since this is a movement of indigenous nations and centers around a global identity

of indigenousness, seeking fundamental international change, the indigenous rights

>INeizen, The Origins of Indigenism: Human Rights and the Politics of Identity..

%2 Allison Brysk, From Tribal Village to Global Village: Indian Rights and International Relations in Latin
America (Stanford: Stanford University Press, 2000.)

%3 Deborah J. Yasha€ontesting Citizenship in Latin America: The Rise of indigenous Movements and the
Postliberal Challenge (Cambridge: Cambridge University Press, 2005).

54 Keck and SikkinkActivists Beyond Borders.
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movement extends the Keck and Sikkink argument into territory which makes it distinct
from the transnational advocacy networks of NGOs and individuals described therein.

The ‘society of states’ approach, also called the English School traditibnfswvit
roots in the work of Wight and Buif,argues that there is an international society of
states because states behave as if there is such a society of statapprohich focuses
on the shared norms, social institutions, and values of states operating within the
international society, and their historical development. States exist chgnbut there
are relatively few wars because of this international so&i&tght describes the
English School as a tradition of rationalism which serves as a ‘via medigdretive
two extremes of the violence of realism and the utopian vision of various idealis¢$heor
of IR.* Broadly speaking, members of the English School hold that violence is always a
possibility, but customs, laws, morality, and other social features of interabsociety
structure the world so that a high degree of order exists, despite the existenaschf.

In discussing the explanatory and normative shortcomings of the international
society approach, | want to draw explicitly on the work of Paul Keal, one of thiRfew
scholars to devote a book-length treatment to indigenous rights and internatiommalgelat
and the only IR scholar to approach transnational indigenous politics from the English

School perspective. Recognizing the history of dispossession and genocide brought about

5 Martin Wight, "Western Values in International R&bns," inDiplomatic Investigations: Essays in the
Theory of International Politics, ed. H. Butterfield and M. Wight (London: Allen &nwin, 1966), Hedley
Bull, "The Grotian Conception of International Setgi" in Diplomatic Investigations: Essays in the

Theory of International Politics, ed. H. Butterfield and M. Wight (London: Allen &nwin, 1966).

*® Hedley Bull, The Anarchical Society A Study ofd@r in World Politics (New York: Columbia

University Press, 1977).

" Martin Wight, International Theory: The Three Traditions. Eds. G. Wight and B. Porter. (Leicester:
Holmes and Meier Publishers, 1991).
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by the European Doctrine of Discovery, Keal questions the very foundations of both the
international society and settler statesHe argues “that the moral legitimacy of states
with unresolved indigenous claims, like those that abuse human rights, is in question, and
it follows from this that the legitimacy of international society asfardier of such
states is also questionabf8.”In order for the society of states to gain moral legitimacy,
Keal maintains that two actions are required. First, indigenous peoples should be
recognized as peoples with the right of self-determination. Second, the recognition of
indigenous peoples’ self-determination must be accompanied by the sharing ofl politica
and territorial space within stat&s He thus advocates for an uncoupling of the concept
of self-determination from the stdte.In addition, Keal provides a route for international
society to redeem itself from its history of dispossession. He writes,
This would be decisively reversed by the recognition of indigenous peoples as
‘peoples’ with the right of self-determination. The adoption of indigenous rights,
including self-determination, would provide a set of standards supporting
indigenous peoples in their claims against dominant peoples, redress the role of
international society in their dispossession, and contribute to world%rder.
Much of Keal’'s normative theory is consistent with the transnational indigenous right
movement. Keal recognizes the ugly history of colonialism that stittathe
international system of states as well as the foundational (il-jreagir of settler states.

Like the indigenous rights movement, Keal sees that international standardsamggs c

in order to accommodate indigenous rights within the international societyes.stat

%8 paul Keal Conquest and the Rights of Indigenous Peoples (Cambridge: Cambridge University Press,
2003).

*Ipid., 2.

®pid., 217-218.

®! Ipid., 219.

®? Ibid. 223.
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Keal’s international society approach, however, suffers from a stxuhgnatory
weakness in terms of indigenous rights. Like liberalism, the internationatysoci
approach fails to explain why several states (Canada, New Zealand arali@dustich
typically find themselves at the center of the international society esstatall other
human rights issues operate as rogue states where indigenous peopleg'erights a
concerned.

There is another feature of Keal’s international society approach whielther
explanatory nor normative yet still deserves mention. While Keal claimgppog
indigenous rights, including the rights of land and self-determination, he does so from a
strictly state-centric perspective, discounting and/or dismissingndigenous
perspectives or agency in the process. His focus lies strictly on wiogisastates and
the society of states must take to reconcile their moral illegitimacthat fundamental
respect, Keal defends Westphalian sovereignty and the existing liberal waetdrohis
analysis.

Post-structuralists and other critical theorfdtsn the other hand, are more

normatively compatible with the discourses of resistance that are egenpne

83 This admittedly broad category includes post-moiden, Marxism and other marxian approaches, post-
colonialism, post-structuralism and feminist IR,thé while recognizing that there are substantial
differences between these various approaches t&iRh writers include Ashley, "The Poverty of
Neorealism." in Robert Keohane, @éborealism and Its Critics (New York: Columbia University Press,
1986), Steve Smith, "Positivism and Beyond,Trirernational Theory: Positivism and Beyond, ed. Steve
Smith, Ken Booth, and Marysia Zalewski (Cambridgambridge University Press, 1996). James Der
Derian and Michael J. Shapitliernational-Intertextual Relations: Postmodern Readings of World
Politics (Lexington Books, 1989), Robert W. Cox, "Gramstégemony and International Relations: An
Essay in Method,Millennium: Journal of International Studies 12, no. 2 (1983), J. Ann Tickner,
Gendering World Politics (New York: Columbia University Press, 2001). Roxat.. Doty,/mperial
Encounters (Minneapolis: University of Minnesota Press 19%anz Fanonlhe Wretched of the Earth,
trans. Constance Farrington, vol. 39 (New York: ¥er&ress, 1963). Gayratri Chakravorty Spivak,
Critique of Postcolonial Reason: Toward a History of the Vanishing Present (Cambridge: Harvard
University Press, 1999).
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transnational indigenous politics, discourses that challenge the legacies oflismonia
racism, sexism, etc. still present in the international order. Like thgsad critical
approaches to IR, the indigenous rights movement asserts that it deservesatodiage
in global politics even though indigenous nations are marginal to the existing
international systerfft Also, like these critical approaches to IR, the transnational
indigenous rights movement challenges the power of international hierarchglanigic
discourses in the international syst&mhich are ignored by most mainstream theories
of IR.

While highly normatively compatible, these critical theories, fail {gar why
the transnational indigenous rights movement deliberately recognizes tiiegexasver
politics of the international system and also chooses to work strategiddiliy the
system, rather than seek to overturn the system. Given the opposition of indigenous
groups to the political structure of the nation-state as it has developed artbtspyagh
colonialism through the world, it would seem paradoxical for indigenous groups to want
to work within the state system and the United Nations to further their own go#ls, as
would seem impossible to challenge the founding rules of the system from tiee insi

In sum, no existing perspective of international relations can adequatedynexpl
transnational indigenous politics while simultaneously maintaining normative
compatibility with its objectives. While realism and liberalism expl#imee the
limitations or the successes of transnational indigenous politics, neither pgespan

adequately explain the other side of the coin. Alternative perspectives ai i&so

® Wilmer, The Indigenous Voice in World Politics (Thousand Oaks, CA: Sage, 1993).

®Taiaiake Alfred Peace, Power, Righteousness: An Indigenous Manifesto (Oxford: Oxford University
Press, 1999).

55



offer only partial explanations for transnational indigenous politics, and onlyatriti
perspectives find themselves normatively compatible with the objectivesishatzonal

indigenous politics.

A Theory of Indigenous Global Politics

Since no standing IR paradigm or theory can adequately explain the paradoxes of
indigenous political activity at the global level, | propose a new concept, Wbath
indigenous global politics. | argue that indigenous global politics should comprise a
research program in IR that not only theorizes the full spectrum of indigenousspartitic
the global level but that also necessarily integrates indigenous agency aie ot
potential impact of indigenous global politics on international relations both in thedry a
in practice. Indigenous global politics shares many elements with otherchesea
programs in IR, but it combines these elements in a distinctive way and for a unique
normative purpose. It also exerts a particular transformational force uporatigeal
relations which deserves closer analysis.

Indigenous global politics bridges the gap between explanatory and normative
theorizing in International Relations by moving away from a sole focus on indigenous
practices in IR to also include an indigenous way of theorizing global politics.
Indigenous global politics largely focuses on the global movement of indigenous nations
and organizations represents itself on an international level outside of the purview of
states and seeks a degree of sovereignty (or autonomy) either withinssr therborders

of nation-states. To do this, not only do indigenous activists participate in numensus wa
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in global politics, but in doing so, indigenous activists and scholars have articulated a
vision of global politics that challenges the structure of the internatigsiars.
Practitioners of indigenous global politics use tactics and strategies on bdtnibstic
and international levels to induce change at both the domestic and international levels
simultaneously. Like critical IR theory, indigenous global politics sezkspose the
hierarchical structure of the international system but, at the same tats® recognizes
existing power politics, within the international structure in commonalitly veilism or
liberalism. Indigenous global politics works within existing structuregimgause of
available tools and existing institutions and generally does not wish to threaten the
sovereignty of existing states. At the same time, it shares a close kinghthewi
decolonizing and resistance impulses of post-colonial theory.

In order to discuss the distinctiveness of indigenous global politics, however, it is
first necessary to touch upon the question of identity and scope, by specifically
addressing who are the world’s indigenous peoples and what brings them together in a
unique form of transnational politics. According to data from the Internation&d Wor
Group for Indigenous Affairs (IWGIAS® a Copenhagen-based international human rights
organization for indigenous peoples, there are more than 300 million indigenous peoples
in the world, representing approximately 6% of the world’s population, stretchiogsac
six continents. There are more than 5000 distinct peoples living in 72 countries which

are recognized by the IWGIA as ‘indigenous.’

% International Work Group for indigenous AffairS\(GIA). Data from IWGIA's website,
www.iwgia.org accessed October 14, 2008.
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A precise and objective definition of indigenous peoples has been exceedingly
difficult to achieve due to the vast diversity of indigenous peoples in the world, including
diverse historical experiences with colonialism. Furthermore, the issue génodis
definition has proved to be a constant issue of contention in transnational indigenous
politics, which is unsurprising given the fundamental nature of indigenous identity, as
distinct from settler identity, to indigenous politics. Some indigenous groups iofdN f
have argued that a lack of a formal definition of indigenous peoples could be used by
governments to deny recognition of peoples as indigenous, while many other indigenous
groups opposed such a definition on the grounds that governments have utilized such
definitions in a discriminatory way/. For the most part, indigenous groups in various
UN fora have insisted on the right of indigenous peoples to define themselves and their
membership. This, in particular, is unique to indigenous global politics, as recognition of
states and other groups rests upon external recognition. Other theories rest on
assumptions of external definitional standards for subjects. As Aboriginal ams Torr
Strait Island Social Justice Commissioner Mick Dodson stated in the UN&iyor
Group on indigenous Populations, “there must be scope for self-identification as an
individual and acceptance as such by the gr6tip.During the 13th Session of the
Working Group on Indigenous Populations, José Bengoa (alternate for Working Group
member Alfonso Martinez) also “stressed the fact that the principle e€leatification
was inalienable and had to be part of the definitfSnEurthermore, Bengoa noted, “the

character of being the first people and the strong relation to the land alsautedstit

7 E/CN.4/Sub.2/1995/24, para. 41, 43.
% |bid., para 43.
% |bid. para 48.
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important elements of a definitiod”” Linda Tuhiwai Smith has defined indigenous

peoples simply as “the assembly of those who have witnessed, been excluded from, and
have survived modernity and imperialisil."Smith also connects the desire to be self-
defining and self-naming to a desire to be free, complicated and, ultimatsly, ful

human’?

In response to growing government concerns about the definition of indigenous
peoples at the Working Group on Indigenous Populations, Chairperson-Rapporteur Erica-
Irene A. Daes, presented a “Working Paper on the Concept of Indigenous PEaples”
June 1996. This Working Paper examined and reported upon some of the common
international definitions of indigenous peoples, including the definitions developed
previously for ILO No. 169 and the Cobo definition. The definition utilized in ILO No.

169 had three components. Indigenous peoples, under ILO No. 169, are those who: 1)
are socially, culturally and economically distinct from the rest of thiems community,

2) were descended from those present at the time of conquest or colonization, dnd 3) sel
identify as “indigenous™ The Cobo definition, developed in the 1986 “Study of the
Problem of Discrimination Against Indigenous Peoplestnphasized an element of
colonialism, or “historical continuity with pre-invasion and pre-colonial sosigffeand

an element of distinctiveness from the dominant societies around them, including the fac

©bid.

" Linda Tuhiwai Smith, "On Tricky Ground: Researathe Native in the Age of Uncertainty," Tie
Sage Handbook of Qualitative Research, ed. Norman K. Denzin and Yvonna S. Lincoln (Theng Oaks,
CA: Sage, 2005), 86.

"2 Ibid.

"*E/CN.4/Sub.2/AC.4/1996/2.

¥ See ILO Convention No. 169.

"> E/CN.4/Sub.2/1986/7.

"® E/ICN.4/Sub.2/1986/7./Add.4, para 379.
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that indigenous peoples continue to preserve their distinctive “cultural patecie
institutions and legal system§’”In this Working Paper, Daes developed a working
definition, based upon these prior definitions as well as the statements made by
indigenous representatives in the Working Group, which came into use at the UN
Working Group on Indigenous Populations and eventually became the UN’s working
definition of indigenous peoples. This UN working definition centers on three primary
elements: 1) a pre-colonial presence in a particular territory, 2) a corgiouthural,
linguistic and/or social distinctiveness from the surrounding population, and 3) a self
identification as “indigenous” and/or a recognition by other indigenous groups as
“indigenous.”®

These three elements together not only comprise the UN’s working definition,
they also coalesce into a set of experiences that indigenous people dleowerlt
share. These common experiences bind indigenous peoples together in a transnational
movement, distinguish them from other minority groups and have also formed much of
the basis for how indigeneity had constituted itself on a global level. Firgemalis
people experiencéiscrimination or marginalization. Indigenous people are often the
poorest, least educated and with the lowest health status of any other group in their hos
states. Second, indigenous peoples are also subjectedidiative forces as a result of
colonialism. Assimilative forces can vary from overt forced assimiiain the high end,

as was the case in Canadian residential schools which literally attetogteat the

Indian out of the child,” to subtle, yet subversive pressures to assimilate into the

7 |bid.
"8 E/CN.4/Sub.2/AC.4/1996/2.
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surrounding society, as is often the case with indigenous peoples in China and Southeast
Asia. Indigenous global politics begins with these two common experiences. Smith
notes that indigenous identity itself helped create unity in an atmosphereeoh@xtr

diversity. The term “indigenous peoples,” she notes

has enabled the collective voices of colonized people to be expressed sthategica

in the international arena. It has also been an umbrella enabling commamities

peoples to come together, transcending their own colonized contexts and

experiences, in order to learn, share, plan, organize and struggle collectively f

self-determination on the global and local stalges.

Indigenous global politics, then, is a transnational response to the two common
experiences of indigeneity and the shared definition of what it means to be indigenous
As | define it, indigenous global politics is theory which focuses on a transnational
movement of indigenous nations, conducting international relations in an indigenous
way, which aims to secure international and domestic rights for indigenous peoples s
that they can continue to survive as distinct peoples. Brysk describes the indigenous
movement as being simultaneously global and [St4ltake her argument a bit further.
This is a global struggle to preserve local distinctiveness and the individuanodig
community’s right to maintain difference. This transnational movement, which is
centered on the concept of a globally shared indigenous identity layered owrahati
tribal and kinship identities, seeks to secure both internationally and domesheall
right of individual indigenous nations to exist as self-determining nations within the

boundaries or across the boundaries of existing nation states. Indigenous gltbal poli

differs from other minority group movements in that it does not generally seessgan

" Linda Tuhiwai SmithDecolonizing Methodologies: Research and indigenous Peoples (Dunedin, New
Zealand: University of Otago Press, 2002), 7.

8 Brysk, From Tribal Village to Global Village: Indian Rights and International Relations in Latin
America.
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from states and does not necessarily or primarily seek equality for inds/mugroups
within states.

The human rights regime that grew up after World War Il, which was based
exclusively on an individual rights understanding of human figuid already offer
numerous protections to indigenous peoples under the first experiential category
mentioned aboveliscrimination, although it was felt by many indigenous peoples that
the anti-discrimination provisions of existing human rights instruments were not
adequately protecting them as indigenous peoples. So they sought enhancements and
reinforcements for these protections which would apply specifically to imolige
peoples as groups, not just as indigenous individuals. It is the second experiential
categoryassimilation, where indigenous peoples felt most vulnerable, and also where
indigenous peoples met their most continual and fiercest resistance frasniatitated
visually in Figure 2.1 by the explosion graphic. Based on the collective indigenous
experience ofissimilation, the transnational indigenous rights movement sought certain
collective rights to directly combat assimilation, in addition to individual sigitprotect
against discrimination.

Prior to the passage of the Indigenous Rights Declaration in 2007, international
human rights law and discourse specifically and deliberately excludeddledements
which are critical to the indigenous quest for rights. First, the internationarhaghts
regime did not include collective rights to maintain such things as their cuéoguage,

religion, identity, or their own educational systems in the face of assimilatessures.

8l See DonnellyUniversal Human Rights in Theory and Practice, Lauren,The Evolution of International
Human Rights: Visions Seen.
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These rights, which | will call, “soft rights,” are indicated visuallyigure 2.1 by a box

with rounded corners. Second, indigenous peoples’ self-determination and their

Figure 2.1 Indigenous Global Politics

Indigenous Global Politics

Protections

Discrimination/ Individual | Anti-Discrimination
Rights

Marginalization

Culture, Education,
Language, Religion,
Identity

Collective
Assimilation ‘ Rights

Land rights
Self-Determinatio

collective right to maintain their lands were specifically excluded fitwerpost-World
War Il decolonization regime by what was referred to as the “salt’watévlue water”
thesis, which asserted that only overseas territories were eligilldedolonization and

self-determinatiofi’ These were the “hard rights,” the explosion, which states,

82 See Anayalndigenous Peoples in International Law, 75-76. The salt water, or blue water, thesis
developed in opposition to efforts by some colopiavers (especially Belgium) to expand the scopthef
UN Charter to include indigenous populations. Tesis was placed into G.A Res. 1541 in 1960. The
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especially colonial settler states, resist most fiercely. Theat@zation meaning of self-
determination meant independent statehood; the transnational indigenous rights
movement aimed to change this and, as Keal asserts, uncouple self-deternrmation f
the staté>

Indigenous global politics exerted a particular pressure on the internayetehs
to accept a new, non-state-centric interpretation of self-determinatiomdgiin a self-
definitional logic of subjectivity. Indigenous global politics had changed ttzmimg of
self-determination so that it can also be “interpreted as the right of ...peoplestiateeg
freely their political status and representation in the states in whichiveey*
Indigenous global politics seeks this interpretation of self-determinatioeglst
negotiated political status, and not typically secession as independent states.

Therefore, the quest for rights launched by the transnational indigenous rights
movement ignited a thirty-year battle with states, largely over land ard sel
determination. While the indigenous rights movement had demanded a rearticulation of
the international consensus on human rights to include collective rights, it was the
demand for land rights and self-determination which proved the most threatenirtggo sta
and the international system since they were reshaping the existing medrstaie
sovereignty, self-determination and territoriality.

In essence, indigenous global politics seeks to do three major things, several of

which are distinctive and some verge on revolutionary (see Figure 2.2.) Firgénods

resolution stated that decolonization was only iegufor “geographically separate” territories
administered by a colonial authority.

8 Keal, Conquest and the Rights of Indigenous Peoples.

%Erica-Irena A. Daes, "Some Considerations on tlghif Indigenous Peoples to Self-Determination,” i
International Law and Indigenous Peoples, ed. S. James Anaya (Burlington, VT: Ashgate, 2003
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global politics seeks better protections for the individual rights of indigenous people
This is not particularly unique and is also of little threat to states. Inlfiact, t
transnational indigenous rights movement has found little to no resistance fresnrstat
this area.

Figure 2.2  Objectives of Indigenous Global Politics

Obijectives of Indigenous Global Politics

1) Enhance individual rights protections for indigenous peoples.

2) Add collective rights to the international human rights consensus.

a) Soft rights: Culture, language, identity, religion

b) Hard rights: Land, self-determination

3) Conduct international relations in an indigenous way.

It is the next two objectives of indigenous global politics that require inienadt
change, some of which is extremely threatening to states. Collectie higd to be
included in the international human rights consensus in order to meet the needs of
indigenous peoples. This was a major shift in international human rights discourse away
from a strictly liberal construction, but again, as long as it involved “soft riginess
such as culture, language, education, identity and religion, states could ittt

much resistanc®. Furthermore, the third objective, conducting international relations in

8 The main exceptions are the United States antifited Kingdom, both of which are governments
founded on the centrality of the rights of indivédst Both vehemently opposed to the collectiviatgg
provisions of the Declaration throughout its 30njeiatory. Right down to the end, even thoughUiie
ended up voting for the Declaration and the USdi@igainst, both countries registered their continue
opposition to the international recognition of eglive rights in official statements issued ondhg the
Declaration passed the General Assembly.
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an indigenous way, centered on consensus decision making and grounded in cultural and
spiritual practices and which will be explored in greater depth in Chapter 3 gaquir
some change in international practices and UN standing rules, but these were not
insurmountable. It was the “hard rights” of land and self-determination that hawve be
most problematic. Demands for indigenous sovereignty, self-determination, and plural
sovereignty arrangements present a powerful threat to state sovereteyraoriality,

the underlying structure of the international system. And, for particuléarsstites like

the United States, Canada, Australia, and New Zealand, international recoghit
indigenous rights to land and self-determination present a threat to thesevetstes
foundation, since all of these states rely to varying degrees on the Doctrirse@iddy

for their foundation and legitimation and indigenous global politics seeks to dismaintle n
only the colonial project but also force a recognition and a rethinking of its umderlyi
doctrines and patterns of thought which enable colonidfism.

Chapter 3 will elaborate on the features of indigenous global politics whieh gre
out of the thirty year UN process for the Declaration on the Rights of indigenoug®eopl
Chapters 4 through 6 will then explore how states, especially certain setiés, have
responded to the changes in the international system that have been forged bypursdige

global politics.

8 Newcomb, 2008, xi.
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Chapter 3

The Declaration on the Rights of Indigenous Peoples: Forging InternatioZiange

During the past several decades, human rights regimes have experienced
tremendous and unprecedented expansion. Ever since the mid-1960s, when three major
International Covenants turned the concept of human rights into binding international
law,' the number and scope of human rights instruments has increased exponentially in
the U.N. system. During this period of time, eight major treaties have passed thmugh t
U.N. system and been widely ratified by states. In addition, dozens upon dozens of
declarations, proclamations and the 3ikave also passed through the U.N., indicating a
continual broadening of the international human rights consensus. These treaties,
declarations, proclamations and other documents pertain to such issues as genocide,
torture, apartheid, human trafficking, the rights of prisoners, the rights of nva@mne the
rights of children, among numerous others. While most arguments over human rights at
the U.N. have come to revolve around areas like treaty ratification, or stataazarapl
with already-ratified treaties, or even concern over the heavy monitoringnbinatethe
U.N. system sustains due to its tremendous success in articulating humanaoigigs,

the notion of utilizing the U.N. system for the articulation of human rights prisciple

! The International Covenant on Civil and PolitiBaghts (1966), the International Covenant on Ecoicpm
Social and Cultural Rights (1966) and the Intepyai Convention on the Elimination of All Forms of
Racial Discrimination (1965).

% The distinction between conventions and declamatie noted throughout United Nations documents. F
example, Pamphlet No. 1 of the UN Guide for Mirieststates that “neither the UN General Assembty no
other UN bodies have the authority to create rafdaw that are legally binding on States, but thaye
adopted a wide range déclarations, proclamations, recommendations, dids,andprinciples These
statements, particularly when they are adoptediomarsly or by consensus, represent important paliti
and moral commitments by States that may influehe& conduct of international relations”
(http://www.ohchr.org/Documents/Publications/Guidabtitieslen.pdfp. 7).
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now well established and largely unconteste®s human rights norms emerge in
international political discourse, they get added to the burgeoning human rights
consensus fairly efficiently and expeditiously, typically working they through the
U.N. system in ten to fifteen years, and occasionally even quicker.

The Declaration on the Rights of Indigenous Peoples (“The Declaration” or
DRIP) represents a particular exception to this prevailing pattern. Thel\atens
General Assembly passed the DRIP on 13 September 2007, more than thirty years after
its conception. The DRIP represents the now internationally accepted mininmaardta
of Indigenous peoples’ rights and state relationships with Indigenous peoples. As a
United Nations declaration and not a convention, the Declaration on the Rights of
Indigenous Peoples is not legally binding on states, but rather, it is a politicaledcum
that became part of the international human rights consensus and its prirreipies a
some sense, morally binding on all state conduct whether or not an individual stdte vote
for it.* But, unlike other UN human rights declarations and proclamations, such as the
Declaration on Race & Racial Prejudice Declaration on the Protection of Women

and Children in Emergency and Armed Conflitte Declaration on the Elimination of

% Schmitz, Hans Pater and Kathryn Sikkink (2002)étnational Human Rights.” In Walter Carlsnaes,
Thomas Risse, and Beth A. Simmons, Edandbook of International Relationd.ondon: Sage.

* The distinction between conventions and declamatis noted throughout United Nations documents. F
example, Pamphlet No. 1 of the UN Guide for Mirieststates that “neither the UN General Assembty no
other UN bodies have the authority to create rafdaw that are legally binding on States, but thaye
adopted a wide range déclarations, proclamations, recommendations, dids,andprinciples These
statements, particularly when they are adoptediomarsly or by consensus, represent important paliti
and moral commitments by States that may influghel conduct of international relations”
(http://www.ohchr.org/Documents/Publications/Guidabtitieslen.pdfp. 7).

® E/CN.4/Sub.2/1982/2/Add.1, Annex v (1982).

® G.A. res. 3318 (XXIX), 29 U.N. GAOR Supp. (No. 3it)146, U.N. Doc. A/9631 (1974).
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Violence Against Womeéror the Declaration on the Protection of All Persons from
Enforced Disappearancéshich all passed methodically through the U.N. and often
evolved later into conventions, the Declaration on Indigenous Peoples’ Rightlylitera
fought its way through the U.N. system, encountering continual and often fierce
resistance from states during its more than thirty year life at thelb/Sontrast to other
human rights regimes, why did the indigenous rights movement need to fight so hard and
so long to secure passage of a bare minimum standard on indigenous rights? Why is it
that certain countries are so threatened by an emerging internationahmasgights
consensus?

The international human rights consensus that grew up in the shadow of World
War Il was based exclusively on an individual rights understanding of human®rights.
This body of human rights law did provide indigenous peoples with the human rights of
equality and protection from discrimination within the state, including protecti their
cultural and religious practicés.But, because the land and self-determination rights that
indigenous peoples often sought were collective in nature, the existing body of human
rights law and discourse, designed around the liberal conception of the univerfsality
individual rights, largely excluded indigenous rights as articulated byandigs peoples.
Furthermore, although self-determination is the one group right that was dyiginal

included in the international human rights consensus, indigenous peoples’ self-

" G.A. res. 48/104, 48 U.N. GAOR Supp. (No. 49) Hf 2J.N. Doc. A/48/49 (1993).

8 G.A. res. 47/133, 47 U.N. GAOR Supp. (No. 49) @i 2J.N. Doc. A/47/49 (1992).

° Donnelly, Jack (1998Vniversal Human Rights in Theory and Practidéhaca, NY: Cornell University
Press; Lauren, Paul Gordon (199B)e Evolution of International Human Rights: Visd®een
Philadelphia: University of Pennsylvania Press.

19 Anaya, S. James (2004hdigenous Peoples in International Lawew York: Oxford University Press.
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determination was specifically and deliberately excluded from the decalimmzegime
by the “saltwater” or “blue water” thesis, which asserted that only eaersolonial
territories were eligible for decolonization and self-determindtiofrhe UN Declaration
on Indigenous Rights not only sought better protections for the individual rights of
Indigenous peoples, it also established indigenous peoples’ collective rightgtaadai
land and self-determinatidh.

| argue that the process for an indigenous rights declaration was so arduous
because the self-determination and collective rights principles cemtraligenous
global politics pose deep challenges to the constitution of the Westphalian, or modern,
states system and to liberal world order. For in order to achieve this set ofibeneim
international standards on indigenous rights, indigenous global politics needed to forge
two enormous and fundamental changes in the international system—changes which
were fiercely resisted by states. First, in order to meet theefmination and self-
governance needs of indigenous peoples, the international system and individual states
needed to make allowances and political space for plural sovereignty aneange
within existing nation states. This is a direct challenge to the constitution of the
Westphalian modern states system. Secondly, the international system and the
international human rights consensus, which prior to the passage of the DRIRathgs str
oriented around the rights of the individual, needed to recognize both the individual and

collective rights of Indigenous peoples. The addition of broad collective rights to the

" Thornberry, P. (2002)ndigenous Peoples and Human Righkdanchester, NH: Juris Publishing.
12 Cohen, Cynthia Price (1998jJuman Rights of Indigenous Peoplesrdsley, NY:Transnational
Publishers.
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international human rights consensus constituted a major shift in the human rights
discourse away from its strictly liberal, individual-rights construction.

Through a case study of the birth and development of the Declaration on the
Rights of Indigenous Peoples, | demonstrate in this chapter how indigenous global
politics constituted itself in such a way that it challenged the existingnattenal system
in these two fundamental ways. | will also show how states resisted the demelaim
collective rights for indigenous peoples and, more significantly, how theylfierce
resisted the expansion of self-determination rights for indigenous peoples,d¢aaire
directly and respectively challenge the individualist foundations of limeydd order
and its expression in human rights law, and the singularity of territorial sgpvigre
which is foundational to the modern states system.

The emergence and development of the Declaration remains largely
undocumented in the scholarly literature, so this case study is based on ordjiivall ar
and field research in Geneva, New York and other locations in North America &sd reli
on three sources of data. First, | utilize United Nations documents, which are found in
the collection of doCIP, the Documentation Centre for Indigenous Peoples, located in
Geneva. Through this archive, | acquired the full set of documents associ&téuewit
development and passage of the Declaration on the Rights of Indigenous Peoples, from
1977 through 2007. | supplement these UN documents with a set of interviews with key
individuals involved in the Declaration process, and my direct observations of UN
meetings and Indigenous Caucus meetings in both New York and Geneva. | was able to

gain access to Indigenous Caucus meetings and other international indigeivays ac
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only because | am an indigenous person who holds a leadership position in a Native
American NGO in St. Paul, Minnesota. As a non-indigenous person or as an academic,
this access would have been denied. Because there have been individuals in the past who
have infiltrated the Indigenous Caucus on behalf of states in order to disrupt the,proces
the Indigenous Caucus and other transnational indigenous meetings are tgfosatiy
to outsiders. Indigenous individuals active in the international system areeajétetant
to speak to academics or others who may or may not have their best interests in mind.
Because maintaining consensus and solidarity has been so critical to #esafdbe
indigenous rights movement at the UN, the Indigenous Caucus and individuals associated
with the movement do not easily trust outsiders. | had to be introduced to members of the
international indigenous rights movement by someone from the inside the movement who
trusted me, and then | also had to build and maintain trust with individuals in my own
right.*®

Through my research, | have identified and named four distinct lifesstddbe
Declaration on the Rights of Indigenous Peoples:

1) Precursors and Preparation: Up to 1984

2) Drafting Stage: 1984-1994

3) Elaboration Stage: 1995-2006

4) Passage and Implementation Stage: 2007 forward

31n order to maintain this level of trust, | hawemoved identifying information from almost all ofym
interviews and transcripts. With only a few exaeps, the indigenous activists that | have intemdd will
remain anonymous. Many identities could be easbertained by the inclusion of specific dates and
locations of interviews, and so | typically citeoayymous interviews only by an interviewee numbériciv
| have assigned, and by the year of the intervatipugh | will cite the location and date of intierws
where doing so would not divulge the identitiestaf individuals who gave the interview. All tranpts
of both named and anonymous interviews are omiile the author.
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Through each of these phases, indigenous global politics constituted itself deragehal

to the international system, rather than as a typical transnational advot&ogkrit

Indigenous global politics has, since its inception, been subtly revolutionary in
international politics in two specific ways. First, it has conducted intemsadtrelations

in a new way, in accordance with indigenous cultures and worldviews. Second, it has set
out, from its very inception, to move beyond the state-centered, individual rightofocus
the existing international system. State resistance to this subtletrevelas

manifested most often in issues of definition, participation and scope—partichkarl
peoples/populations debate, collective rights versus individual rights, and agpérsist

state concern over self-determination. It was this dynamic of iniemahthange which

explains the long and arduous fight in the U.N. for Indigenous rights.

1) Precursors and Preparation: Laying the Groundwork (Up to 1984)

There were several major events which preceded and laid critical thematic
groundwork for the first draft of the Declaration of the Rights of Indigenoapl@e
These are: the first transnational indigenous peoples’ conference in 1977, a follow up
conference in 1981, the Cobo Study, and the initial sessions of the Working Group on
Indigenous Populations, through the United Nations Sub-Commission on Prevention of
Discrimination and Protection of Minorities.

Through these events, five themes emerged which constituted indigenous global

politics as a challenge to the existing international order, specifioaihe areas of

14 Keck and Sikkink (1998).
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collective rights and self-determination. First, the global indigenousmgbvement

sought solidarity by grounding itself in diverse indigenous cultural and spiritactiqes

and taking strong consensus positions. Second, the existing laws of statesvidal
equality of citizens and the anti-discrimination provisions of international humiats ri
standards were deemed insufficient to protect indigenous peoples. Third, land rights
including the possibility of communal land ownership, are central to indigenous peoples’
struggles. Fourth, self-determination is a critical issue for Imadige peoples, which

states resist. Finally, the primary strategy of indigenous people® w#kze moral

persuasion with states through the international human rights system.

1977 NGO Conference in Geneva

Indigenous global politics was born in Geneva in 1977. The International NGO
Conference on Discrimination Against Indigenous Populations in the Americas was held
in Geneva 20-23 September 1977. It was at this conference where the franzework f
indigenous global politics was laid. First the way that indigenous globalkgokbuld
function was established, and the targets of this transnational movementseere al
identified and illuminated, thus constituting indigenous global politics as a dapalien
the existing international system. The Conference, which at this point incluged onl
indigenous groups from the Western Hemisphere, was sponsored by the U.N. Sub-
Committee on Racism, Racial Discrimination, Apartheid, and Decolonization of the
Special Committee on Human Rights which was part of the Economic and Social

Council. The conference was organized primarily by the International IndeartyTr
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Council, the American Indian Law Resource Center, and the World Peace Council.
Over 100 indigenous delegates attended, along with 60 NGOs and international
organizations and forty UN member states.
Mr. Theo Van Boven from the Division on Human Rights of the United Nations,
addressed the insufficiency of existing international human rights stnida
indigenous peoples in his welcoming remarks at the Opening Plenary session:
From the start it was evident that indeed many aspects qirtiidems
confronting Indigenous populations could not be approached from the
point of view of racial discrimination alone, since also complex ethni
social, cultural, linguistic and religious aspects and fundamgntall
different world views were very much involvéd.
The Social and Cultural Commission of the 1977 Conference reported that
indigenous peoples are not only victims of specific acts of injustice but areieisns
of the worldview dominant in the states which have attempted to assimilatenioaige
peoples. The report acknowledges that “it is the human right of all peoples to develop
and transmit their own culturé’” The Legal Commission also stated that legal
discrimination against indigenous peoples takes place when they are forcedtipapart
in legal structures and systems, which are “detrimental to their it#érdus,

assimilation, integration and incorporation of indigenous peoples into stateyisigahs

are forms of discriminatio#.

'3 International Indian Treaty Council (IITC). 197The Geneva Conference: International NGO
Conference on Discrimination Against Indigenous Wafions In the AmericasNew York: International
Indian Treaty Council. The International Treatyu@oil was founded in 1974 by Jimmie Durham and
members of the American Indian Movement, includiilyMeans, Russell Means and Vernon Bellecourt.
[ITC gained ECOSOC status in 1977.

®¥TC, 1977, p. 3.

nTC, 1977, p. 18.

BTC, 1977, p. 21.
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Furthermore, while many states have strongly advocated for a retiarthe
Universal Declaration of Human Rights, the Universal Declaration on HumarsRight
only covers rights of the individual and specifically excludes collectivesighiand and
culture, which are crucial to the survival of indigenous peoples as pébples.
One of the first major issues the indigenous representatives wanted to digsuss w
land. Jose Mendoza Acosta, Representacion de Autoridad y Pueblo Indigena de Panama,
addressed the states regarding the importance of indigenous lands:
Representatives of all nations of the world, remember one thing and do not
forget it. We will not give up our territories. We are not going to abandon
them. We are going to defend our territories through all possible means
because that territory, recognized as a nation or not, has been ours and will
continue to be ours.
The Economic Commission Report of the conference also articulated the
importance of land, noting in particular the spiritual tie between indigenous pepgles a
the land:
For Indigenous peoples of the Americas, land is sacred. The mother earth
provides the sustenance of all life. The land must be respected, carefully
used, and meticulously restored. The concept of land being sacred is the
basis of native religions and societies.

The conference Legal Commission resolved that “the land question is fundamental to the

attainment of the goals of the Indigenous peoflesid, as an indigenous activist told

me, “It's all about land. Everything else emanates from tRaElrthermore, since in

9 Anonymous interview with indigenous rights activ@, 2007.
21TC, 1977, p. 6.

21TC, 1977, p. 14.

2|ITC, 1977, p. 19.

2 Interview with indigenous activist #4, 2007.
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many cases, indigenous peoples prefer to own their land communally, that is a right
which should be nationally and internationally protected.

Indigenous delegates from all regions also argued for self-deteioniaad for
their recognition as nations. Most demanded that states recognize indigenous
organizations and enter into meaningful negotiations while both the Six Nations and the
Lakota Nation made their case for immediate recognition as states uedeational
law. States raised two legal issues regarding self-determination, Ifkdigenous self-
determination appears to conflict with the territorial integrity prirecgdlthe UN Charter
and other international instruments. Second, the international right of peoples to self
determination “has never been authoritatively defirfédSb, beginning at this first
conference in 1977, states resisted indigenous self-determination on the grouat#s of st
territorial integrity and began to invoke definitional lines of argumentation.

During this conference, indigenous peoples elaborated a document which
represented the broad consensus among Indigenous groups from the Western
Hemisphere, the Draft Declaration of Principles for the Defense of tigeehmls
Nations and Peoples of the Western Hemisphere (“The 1977 Declaration of Prij€iples
(Appendix 1). The 1977 Declaration of Principles was the first attempt to atd@n
international rights standard for indigenous peoples which could be used as moral
leverage with states in an attempt to adjust state behavior. The 1977 Declaration of
Principles, which the indigenous delegates wrote and presented to statstedaisa

Preamble and thirteen paragraphs.

ITC, 1977, p. 19.
ZITC, 1977, p. 25-26.

77



When asked about how the Declaration of Principles was written and who did the
drafting, an activist who participated in the 1977 Indigenous Caucus told me that:

It was a combination. What we did was have various caucuses on
different issues like land, another maybe on education—all the issues that
we were dealing with socially—we sort of divided to see what impact,

how we could impact and begin to deal with those social issues. So each
group brought out specific issues that were eventually contained in the
Declaration of Principles—so it was really a combination. So different
writers from each group presented their issues in the plenary. In the
plenary sessions, each group presented different issues and then a team of
writers which included NGOs who were not indigenous, indigenous NGOs
of which there were very few at the time. ...But there were a lot of writers
and it was a combination and, of course, we had to keep drafting, each
sessiori?

The five-phrase Preamble makes the case that the exclusive individual rights

focus of the international human rights system is inherently discriminajamyst

indigenous peoples because it imposes conditions which deny or destroy indigenous

cultures. The Preamble specifies the need for including indigenous colledtitgeimig

the international consensus by noting that,
The Universal Declaration of Human Rights and related international
covenants have the individual as their primary concern, and
Recognizing that individuals are the foundation of cultures, societies and
nations, and
Whereas, it is a fundamental right of any individual to practice and
perpetuate the cultures, societies and nations into which they are born, and
Recognizing that conditions are imposed upon peoples that suppress, deny
or destroy the culture, societies or nations in which they believe they are
members...”

The thirteen paragraphs in the body of the Declaration of Principles make various

points which all advocate that the international system must recognize and support the

% Anonymous interview with indigenous activist (#ho participated in 1977 conference, 2008.
Transcript on file with the author.
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nationhood status (with or without statehood status) of indigenous peoples. There are
three dominant themes which emerge from these thirteen paragraphs, allroinsbrt
indigenous peoples as subjects into international law, in a nascent articulatierselft
determination principle. The three themes in the Declaration of Prineige$)
nationhood, 2) land, territories, treaties and resources, and 3) self-determination.
Paragraph one in the Declaration of Principles explicitly calls for teenational
recognition of indigenous nationhood while paragraph two adds that indigenous groups
that do not meet the international territorial, governmental and populations requseme
for nationhood shall still be recognized as subjects of international law, “provided the
are identifiable groups having bonds of language, heritage, tradition, or other common
identity."’
Several more paragraphs in the Declaration of Principles deal with land,
territories, treaties and resources. Paragraph eight invalidates thim®otDiscovery,
a principle of international law which enabled European colonization of the rest of the
world over the course of several centufiesnd which remains valid law in many settler
states, “No state shall claim or retain, by right of discovery or othenliseetritories of
an Indigenous nation or group, except such lands as may have been lawfully acquired by
valid treaty or other cessation freely made.” Paragraphs five and siwitte&ieaties,

declaring that indigenous nation treaties must be accorded the same mtairaghts

2'ITC, 1977, p. 25

% gee Steven T. Newcomb. 2008agans in the Promised Land: Decoding the Doctah€hristian
Discovery. Golden, CO: Fulcrum, for an analysis of how thecfiine of Discovery enabled European
colonization of the Americas.
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and respect as other international treaties, while paragraph nine dd@ataad claims
and treaty disputes must be settled in a fair and just manner.

Paragraphs four, seven, ten and twelve all address the self-determinatemgonc
of indigenous peoples, declaring unequivocally that “all actions on the part oftthe sta
which derogate from the Indigenous nations’ or groups’ right to exercise self-
determination shall be the proper concern of existing international bétiesaddition,
“Indigenous nations shall be accorded such degree of independence as they may desire
accordance with international law.”In other words, indigenous nations may choose
from a spectrum of autonomy which ranges from establishing themselves enidelet
states on one end, to total integration with nation states on the other end, with variations
of degrees of autonomy in between. It is important to note that the possibility of the
independence of indigenous nations, i.e. secession, was included as a possibility for
indigenous nations. Paragraphs ten and twelve address issues related to self-
determination of indigenous nations, including the preservation of national and cultural
integrity as well as environmental and resource protection of indigenous natlmns. T
exclusive right of indigenous nations to determine their own membership free of state
interference, another element of self-determination, is also mentionedtdfda shall
take actions that interfere with the sovereign power of an Indigenous nation or group to
determine its own membershif.”

The 1977 conference was, up until that point, the “broadest, united representation

of the Indigenous nations and peoples that has ever gathered at any international

21TC, 1977, p. 25.
0 bid.
31TC, 1977, p. 26.
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conference® But that was not its primary significance. The Draft Declaration of
Principles which emerged from this conference “could be characterized as the
fundamental political document of the international Indigenous movethant! it would
later provide the backbone of the Draft Declaration process in the Working Group on
Indigenous Populations. This conference also represented the beginning of an important
shift in international relations, forged by indigenous global politics. With thealain

of Principles, the transnational indigenous rights movement shifted the irdeahat
conversation on indigenous peoples from one focused solely on discrimination against
indigenous individuals toward a conversation also based in the rights of indigenous
nations to self-determination, an international conversation which would neceasdril
inevitably lead toward discussions of group rights and plural sovereignty amanige
Romesh Chandra, the conference chairman, recognized this shift, in his datngest

to the conference:

| think there are some words in this document which it is worthwhile
learning fast for all of us non-governmental organizations who have
learned so much. The first word is nation. Indigenous peoples,
Indigenous nations and peoples.

We began this conference with a conference of discrimination against
Indigenous peoples, right? We end the conference with a clear-cut
declaration in solidarity with Indigenous nations and peoples.

Thank you for giving us that word. Thank you for giving us another word,
which is in this resolution. It's a shorter word. The word, land. This is
the key. It's a key word. Our land, our beautiful land, our mother earth.
This land belongs to us. No one can take it from us. ...

One other word | want to speak of is a word which we have put into this
resolution. Self-determination. ...Self-determination means in this
document and for us a simple fact: people have the right to decide its own
destiny, of what it wants, to do with its own wealth, with its own land, its

32 Closing Statement by Romesh Chandra, Chairman, SG&ommittee on Racism, Racial
Discrimination, Apartheid and Decolonization, anda@man of the conference. IITC, 1977, p. 30.
% Dunbar-Ortiz, 2006, p. 67.
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own life. ...Self-determination is what we ask for and what we stand for
for the Indigenous peoples and natiéhs.

Because of the enormity of the changes being forged by the indigenous rights
movement and the inherent conflict with states that was developing, indigenoussactivist
immediately sensed the need to unite in solidarity and common cause if thep were
achieve success. The behavior of the indigenous delegates at the 1977 cotifesence
also represented an early expression of indigenous peoples’ transnatiolaaitg@nd
drive for consensus positions vis-a-vis states, and they “developed a strongf seige
and common causé” Since this was the first conference which brought indigenous
delegates from diverse places together for nearly the fist time, one woukjprot there
to be a strong consensus among them. Further, international relations thdwey tesac
that such events are likely to be characterized by discussions of the gigknsierests
that individual groups bring to the meeting. But, by contrast, this conference
demonstrated how such a diversity of individual indigenous groups could come together
in strong consensus positions. There were two issues which emerged immediately a
the indigenous delegations, which met in catfalsead of the full conference with
governments and NGOs. These issues needed resolution prior to the actual conference in

order for indigenous groups to present a stronger and more unified position to state

*¥1TC, 1977, p. 31.

3TC, 1977, p. 1.

% Meetings of the indigenous delegates in caucasisdocumented by Roxanne Dunbar-Ortiz, a
participant in these early meetings, in her arti@llee First Decade of Indigenous Peoples at thaddni
Nations” inPeace & Chang&1:1, 2006, p. 58-74. The author has also wigtksseetings of the
Indigenous Caucus in Geneva, New York and MinnegpoR007 and 2008.

82



governments, the UN system and NGOs. The resolution of these issues helped pave the
way for indigenous transnational solidarity and consensus building.

The first issue to come up was self-identity, or what should the indigenous groups
call themselves in the conglomerate? IITC Board Member Bill Medissthe story:

The first part is what do we call ourselves?

Some people said “Well 'm a Mayan.” Other people said “I'm a
Catchwa.” They didn’t want to certainly be identified by the nation state
they came from--the whole hemisphere agreed on that. Well, what do we
call ourselves? Indigenous people? Do we call ourselves Mestizo? Do
we call ourselves Indians? And finally one of the elders from South
America, an organization called CISA, Indian Council of South America,
but the Spanish acronym was CISA.

He got up and said “If Indian was a name under which we were oppressed,
then Indian will be the name under which we will rise.” That settled that
argument. So we identified as Indian, and, believe me, this was a difficult
decision, especially for Latin America because to call somkwhein

Spanish, more so in those days but, even today, is a very derogatory term,
and so this coming — emanating from South America where there is so
much discrimination, as much or more than America, that it had particular
significance; and so that was the beginriing.

While the terminology used by the transnational indigenous rights movement
would later change from “Indian” to “indigenous peoples” in order to draw in groups
from outside the Western Hemisphere, the method used by the movement to resolve the
issue laid the groundwork for how future issues would be resolved within the movement.
The movement met in caucus ahead of any meeting with states and/or NGOs fa order

resolve internal disagreements and build solidarity and present stronger asnsens

positions in the larger meetings.

37 Interview with Bill Means, 17 January 2008.
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[ITC’s Bill Means continues the story by talking about the resolution of the

second major issue among indigenous groups—who would speak first at the upcoming

conference:

Another phenomena happened on who would speak first, that was the next
item on the agenda. So, of course, the Houdenousaunee, the Six Nations,
they said ‘Well, we sent Deskaheh here in ...the era of the League of
Nations,” which was housed in Geneva. ‘Therefore as a continuation
reminder, we should go first.’

Us Lakotas, we said, ‘Well, we've got a strong treaty and this mandate of
the Treaty Council to put forth the issue of treaties, and because of that we
should go first because treaties represent the legal foundation of nation to
nation.’

The Central Americans said that their civilization, Mayan civilization, is

the oldest recorded history in this part of the world. South Americans
said, ‘We represent millions, we’re not just one million, we’re not just two
million, we're many millions, and so we should go first.’

Then a great thing happened. Phil Deere, who is a Muskogee Creek, and
board member, and one of the founders of Treaty Council, got up when it
came his turn to speak, and said, ‘Many years ago before we had
electricity we had fire-keepers, people who kept the flint and the stone. It
was their responsibility to start the fire. Before they prepared theliey
would get all the wood and the kindling and everything together, and then
they would get around in a circle, and each one then would start from a
different point around that kindling using their flint and stone to make the
spark. Nobody really knew who made the first spark that created the fire.
They all were given credit as fire keepers for starting the fire. Today

are starting a fire in the United Nations, it doesn’t matter who goes firs
That ended that argumetit.

These stories demonstrate how the indigenous rights movement, even at its very

first transnational meeting, was able to forge unity and solidarity withimthement.

As Jose Mendoza Acosta, Representacion de Autoridad y Pueblo Indigena de Panama,

expressed, “we are very confident that we, the Indigenous Populations, are niahiveel a

feel united because we are confident that each Indian is a brother readyl toystes at

* bid.
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all times.” These two stories also demonstrate how the movement invoked indigenous
worldviews and an indigenous model of conflict resolution in order to enhance its unity
and solidarity. Even though indigenous peoples are extremely diverse and comi from a
corners of the Earth, one strong commonality among them is a particular style of
consensus-building conflict resolution. As Maori lawyer and activist Moarka@ac
expressed:

There are a number of similarities in what | would call an indigenous

worldview. There are similarities of perceptions about the Earth as

mother, the importance @fhakapapaor relationships. And in the

workings of an organization like the UN, the genuine and agreed

commitment to seek consensts.

For many indigenous peoples, conflict resolution typically occurs through open

discussion of issues (which can often get quite heated) but where all viewpoimsuate
and then consensus positions are reached through discussion and persuasion rather than
majority vote. Often, the most effective persuasion is done by elders who tedleat
story. Often contained in the story is a metaphor which then convinces the group of the
best course of action. While consensus does not necessarily mean unanimity and

individuals remain free to defect, this model of conflict resolution tends to lead to

stronger solidarity and unity among indigenous peoples.

The search for unifying indigenous consensus positions continued throughout the
conference. The IITC conference report notes that “nightly meetingshelereuring

which consensus was reached concerning the content and structure of the ngsi¢)days

¥1TC, 1977, p. 6.
0 Interview by author with Moana Jackson, Maori at&y, law professor and global indigenous activist.
March 2008, Wellington, Aotearoa/New Zealand.
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work.”* An indigenous delegate from the 1977 conference explains how the traditional
model of consensus works in his North American Native community:

The whole idea of consensus is that all viewpoints are heard and if there’s
a disagreement then we have to deal with the particular aspects, points of
that disagreement and not just make some kind of blanket decision. As
Indian people we do that, have consensus or try to go by consensus. I've
been to meetings as a young person where the elders appoint—and the
English word they use is critic—after people have their say then this
person we call critic, has the right to limit the debate and then to ask
people or a council of chiefs depending on the situation, a number of
people, a smaller number of people | should say agree on how to go
forward. Usually it's not even a vote, it’s just a smaller group of elders—
in our ways*

Indigenous representatives began another struggle at the 1977 conference which
required a significant alteration in the methods and procedures of internatiditias,
specifically the insertion of indigenous culture and spirituality into @fficonference
proceedings. The day before the conference opened, the Mayor of Geneva waedgrese
with a special invitation wampum by the Iroquois Chiefs in a special cerethdémyhe
closing conference ceremony, Larry Redshirt of the Lakota Treaty Coatdiessed the
cultural and spiritual significance of the Lakota Pipe and why he had brouglot tibigt
international political conference:

We've explained already what the Pipe meant and why we come here with
it. We explained that this Pipe is a symbol of peace and as such we have
offered it to many of our brother nations. We have even offered it to the
United States of America, and they have accepted. We made agreements
in good faith and blessed it with this Pipe and their Bible. When we were
sent here on behalf of myself, my brothers, relatives, from the Lakota

Nation, they told us to bring the Pipe. ...As we come with this Pipe, also
we come with the Treaty, the 1868 Treaty. ..As we talked among ourselves

“TC, 1977, p. 1.

2 Anonymous interview by author with indigenous wisti, (#1) 2007. Transcript on file with the autho
“ITC, 1977, p. 3.
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we said this is just a beginning, and the process of understanding had just
begun. In due time, this Pipe we will offer to the world. ... Together, our
leaders, our chiefs, our governments will smoke with leaders of the world,
with the United Nations. This morning we prayed and smoked it among
ourselves, and the Indians of the nations know what it means, what it
represents. ...We’'ll pray with it...and | am sure the Creator will hear us.

| can already feel his presence amongf us.

Indigenous patrticipants in the 1977 conference have testified to the importance of
cultural and spiritual grounding in achieving the solidarity found in the globaendus
rights movement. Although it required modification of UN standing rules and
procedures, and, as Bill Means expressed, “sometimes at the UN they don’t know how to
react, but other times, they feel good about it. It's just that they're taalbtaught to
keep that separate and we're taught that it can’t be sepafat&ddther activist stated
unequivocally that “a spiritual foundation laid the groundwork” for global indigenous
solidarity. He said, “At a lot of these meetings, I've participated in af loeremonies
around the world where indigenous peoples have come together in that way and | think
that’s strengthened us and made the movement a little bit different than other
movements.” Another activist stated that this tradition in indigenous global politics
began at the 1977 conference and that this “phenomenon introduced by indigenous
people is a recognition of culture at least in terms of reminding ourselves waaome
from.”’

It was also reported by indigenous activists that although indigenous peoples

share a common history of oppression and dispossession, it is the taking and holding of a

*“TC, 1977, p. 32.

“5 Interview by author with IITC’s Bill Means, Janya2008, Minneapolis, MN.

6 Anonymous interview by author with indigenous wisti (#6), 2007. Transcript on file with the autho
47 Anonymous interview by author with indigenous wisti (#4) 2007. Transcript on file with the author
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strong position that helps keep consensus and unity within the indigenous groups: “A
hard position attracts consensus, a soft position drives it away. Changes can come
later.™® For this reason, there was a tradition beginning in 1977 of “presenting your ideal
situation—your strongest position—you have to maintain that. Otherwise thiesolhe

will never move off their position®” In 1977, this took the form of including the right to
independence for indigenous nations, including the right of secession, among the
principles for which indigenous delegates argued. Over time, the “realitiee UN

system” convinced the indigenous delegates to place “lesser emphasis on

independence>”®

1981 NGO Conference in Geneva

In September 1981, the Sub-Committee on Racism and Racial Discrimination
organized a follow-up conference in Geneva focused on indigenous peoples’ issues,
particularly the issue of land. This time, there were more than 300 delegategersbse
and guests present. Many more indigenous organizations, from more parts ofidhe wor
participated in this conference than at the 1977 conference, which had focused
exclusively on the indigenous peoples of the Western Hemisphere. This conference,
which is described as “giving new confidence and suppaat'the global indigenous

rights struggle, was much bigger and broader than the 1977 conference in terms of

“8 Anonymous interview by author with indigenous wisti (#7) 2007. Transcript on file with the author
;‘i Interview by author with IITC’s Bill Means, St PaiIN, September 2008.

Ibid.
* International NGO Conference on Indigenous Peaghelsthe Land, organized by the Sub-Commission
on Racism, Racial Discrimination, Apartheid and @lenisation of the Special NGO Committee on
Human Rights (Geneva), 15-18 September 1981, GeBavitzerland. Final Report, 1981, p. 5. This
Report is available from doCIP, Avenue de Tremildy- CH 1209 Genéve.
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indigenous representation, since the 1977 conference had focused exclusively on
indigenous peoples of the Western Hemisphere. In 1981, 130 indigenous representatives
from North America, Central America, South America, Australia, and NevaZéal
participated in order “to call the attention of the international community tdebyeerate
conditions in which they live and to their struggle to survive as nations and
communities.® Fewer governments participated in the 1981 conference than in the 1977
conference, largely due to a government boycott of the conference iniyatieel U.S.
Reagan administration which viewed the global indigenous rights movement as tied to
global communism within the Cold War atmosphere that pervaded internationakpolitic
of the time?* This had not been an issue in 1977 because the Carter administration had a
stated commitment to international human rights. Because of the US-ledtbogboa
handful of Western countries attended and participated in the 1981 conference, namely
Denmark, France, Norway, and The Netherlahd3espite the Western boycott, fifteen
Latin American, Asian and African governments participated in the comtfers@ong
with several national liberation organizations, like the Palestinian Libarat
Organization, and more than 50 international NGOs.

Participants in the 1981 NGO Conference echoed the same themes which
emerged from the 1977 conference, but also expanded upon them in important ways

which pushed for fundamental change in the very international system through which

*2 NGO Conference Report, 1981, p. 44-47.

>3 NGO Conference Report, 1981, p. 10.

>4 Dunbar-Ortiz, 2006, p. 68.

5 While Dunbar-Ortiz , 2006, reports that Norway Wk only Western country participating in the
conference, the Conference Report of the 1981 NGafeCence shows Denmark, France, The Netherlands
and Norway as participants, p. 47.

61981 NGO Conference Report, p. 47-48.
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they were working. As in 1977, indigenous groups met in caucus prior to the conference,
as well as during the conference, in order to reach consensus positions which wsuld gi
them stronger and more unified positions vis-a-vis states during the conf&réine.
Final Conference report notes that the success of the Conference wasifggiytdue to
the very thorough preparations prior to the conference on the part of Indigenous peoples’
organizations” who had produced more than 50 papers in advance of the coriference.
As they had in 1977, indigenous peoples pushed for and achieved a change in UN rules,
which allowed them to open and close the meeting on a spiritual basis, with an
indigenous prayer ceremorty.
In addition to addressing the issue of the insufficiency of existing laws tecprot

indigenous peoples, participants at this conference directly claimed tiaidlte
American bias in international law was contributing to the plight of the world’s
indigenous peoples. They thus advocated for change in the international system. The
Final Conference Report notes that,

It was recommended that these definitions be expanded so as to include

Indigenous notions of law and fundamental rights such as communal
ownership of land.

" Many early records of Indigenous Caucus meetimgsal exist for several reasons. First, there were
often not careful notes taken during these meetiiggcond, the Indigenous Caucus did not have &ggu
translation services available at this time, soGhecus was constantly pre-occupied with correctly
translating conversations and documents into Spamd English. Third, there was a suspiciousdirthe
doCIP document depository in Geneva in 1982 whistrdyed many early records of the international
activities of the Indigenous rights movement. aht¢hor has conducted 11 interviews with individuals
who were involved with the global Indigenous rightevement since its inception and each interviewee
testified to the existence and the strategic ingpae of the Indigenous Caucus. Transcripts okthes
interviews are on file with the author.

81981 NGO Conference Report, p. 6.

¥ The 1981 NGO Conference Report lists this as andttation” on p. 8, but interviewees have stated th
all international meetings of Indigenous peopleseail977 have always been opened and closed with an
Indigenous prayer. The United Nations has bergt#rding rules to accommodate the demands of
Indigenous peoples on this point. Indigenous pEsipheetings remain the only exception to this Uk r
against public prayers and ceremonies.
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Several suggestions were put forward to improve the status of Indigenous
peoples under international law. These included representation in the
United Nations, mandatory jurisdiction over Indigenous questions by the
International Court of Justice, United Nations supervision of negotiations
between Indigenous peoples and the governments concerned, and the
international recognition of the validity of treaties and agreements
concluded or accepted by Indigenous peofiles.

Building upon the earlier articulations of the importance of land and self-
determination for indigenous peoples, it was at the 1981 conference that the global
indigenous rights movement first “affirmed that land rights and self-detetionrare
inseparably connectedand then articulated the connection between land and self-
determination and the desperate situation of the world’s indigenous peoples. Indigenous
participants made the case that “the root cause of this crisis is the dehalight to
their land®> and it is “the constant grabbing of more of their land and the denial of self-
determination that is destroying their traditional value systems and théabeig/of their
societies.® Indigenous delegates further argued that “if the Indigenous peoples were
accorded the genuine exercise of their right to self-determination, thdg e able to
live in their lands and feed their people in accordance with their own traditions,
technology and culture” One Maori activist told me: “From the very beginning there
was absolute unity on the need for the recognition of the right of self-detaoniaatthe

baseline from which all other minimum standards would fl&mwEurthermore, the

national governments and the international system must accommodate theityossibil

bid., p. 14.

®bid., p. 13.

®2bid., p. 10.

% bid., p. 6.

®bid., p. 14-15.

% Interview by author with Moana Jackson, Maori at&y, law professor and global Indigenous activist.
March 2008, Wellington, Aotearoa/New Zealand.
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indigenous communal land ownership if indigenous peoples feel that communal
ownership of their lands is necessary. The delegates asserted that “indggiens
and peoples have the complete right to determine their own land tefiures.”

Finally, the moral persuasion strategy of the global indigenous rights movement
was extended. The indigenous participants recognized the need to engage in several
simultaneous levels of struggle to secure rights for indigenous peoples. akbgystf
the indigenous rights movement from 1981 onward was to be a two-level moral
persuasion game: the international level, which would be focused at the UnitexdisiNati
and the national level of each state. The Final Conference Report, which was
unanimously supported by the conference participants, recommended to the Commissi
on Human Rights that a Working Group on Indigenous Populations be established,
part to develop international standards for relationships between states geddndi
peoples. Once these international standards and possibly a convention were developed
and included in the international human rights consensus, then the Indigenous rights
movement would hold each state morally accountable to the standards.

In sum, the 1981 NGO Conference solidified the themes of Indigenous global
politics, which first emerged at the 1977 conference. It also crystalimedxdended
these themes in several important ways: 1) international awareness afiaudigesues
increased and the indigenous rights movement broadened its participation from the
Western Hemisphere to the global level; 2) land rights and self-determin&tien w

linked together and asserted to be the solution to the problems of indigenous peoples; 3)

% Ibid., 15.
*lbid., p. 11.
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the accommodation of collective land rights for indigenous peoples wadatdtas a
necessity; and 4) the recommendation to establish a Working Group on Indigenous

Populations to elaborate international standards on indigenous peoples’ rights.

The Cobo Study

In 1970, the United Nations Sub-Commission on the Prevention of Discrimination
and Protection of Minorities recommended that a complete study of the problem of
discrimination against indigenous populations be undertdktimwas also charged with
making suggestions about national and international measures, which should be taken to
eliminate such discrimination. This study was named the “Study of the Problem of
Discrimination against Indigenous Populations” and a Sub-Commission member,
Ambassador José Martinez Cobo of Ecuador, was selected as its Special Rafiporteur.
The study was completed more than a decade later, in 1982, and the final twenty-chapter
report, which was the most voluminous document ever produced by the United Nations,
was issued in two parts in 1982 and 1988Vhile the Cobo study was an official UN
undertaking, the process it followed meant that the end report more strqnglyerted
the views of the indigenous participants in the reporting process than it did those of the
UN Member states. The Special Rapporteur focused attention on the situation of

indigenous peoples in several dozen countries. In the investigation, the UN study team

% United Nations. Sub-Commission on Prevention istBmination and Protection of Minorities.
Resolution 4B (XXIII). 26 August 1970.

8 United Nations. Sub-Commission on Prevention istBmination and Protection of Minorities.
Resolution 8 (XXIV). 18 August 1971.

0 Each of the twenty chapters is an individual Udbcument, but the full report was issued in a
consolidated form in both English and Spanish i86l8s E/CN.4/Sub.2/1986/7 and Add.1-3.

93



met with the indigenous groups first, then offered the governments of these soilnarie
opportunity to clarify and/or correct information and to offer their perspesti
Governments were generally slow to respond, if they responded at all. Thealatstrc
of the report (Chapter XXI), published in 1987, serves as an accessible and
comprehensive summary of the conclusions, proposals and recommendations of the full
report’*
The summary of the Study Report presents two major conclusions from the study
which lent credence to claims made by indigenous participants at both the 1977 and 1981
international conferences:
1) The principles in existing international human rights standards are not being
adequately applied in all countries where indigenous peoples are impacted.
2) “ltis also clear that the provisions contained in the instruments in question are
not wholly adequate for the recognition and protection of the specific rights of

Indigenous populations?

The report summary specifically identifies many areas wherérexiaternational

standards pertaining to equality and non-discrimination are not adequately applied t
indigenous peoples, including health, housing, education, language, culture, employment,
religion, and administration of justice. At the same time, the report sumisary a

articulates the two main areas where the existing international slarfdded to

recognize and respect the realities of indigenous peoples: land and political right

" Cobo, José MartineStudy of the Problem of Discrimination Against fetious Populations, Volume
V: Conclusions, Proposals and Recommendatidtesw York: United Nations, 1987.
E/CN.4/Sub.2/1986/7/Add.4.

21bid., p. 45
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Land
The Cobo report represented the first official acknowledgement within the UN
system of a special relationship which exists between indigenous peoples and lahd, whi
existing national and international norms and laws did not accommodate:
It is essential to know and understand the deeply spiritual special
relationship between Indigenous peoples and their land as basic to their
existence as such and to all their beliefs, customs, traditions and culture.
For such peoples, land is not merely a possession and a means of
production. The entire relationship between the spiritual life of
Indigenous peoples and Mother Earth, and their land, has a great many
deep-seated implications. Their land is not a commodity which can be
acquired, but a material element to be enjoyed fréely.
The report further made explicit the connection between land, religion and kultura
heritage for indigenous peoples: “(Indigenous peoples) have the right to the natural
cultural heritage contained in the territory and freely to determine the bsemade of
it.”™* While there was nothing in the international system which specificallyded
indigenous individuals from owning land, there was nothing in the existing international
system to adequately protect Indigenous forms of land tenure:
No proper or really effective guarantees exist regarding the right of
Indigenous populations to the land which they and their forefathers have
worked from time immemorial, the forms of land tenure, the use of the
resources traditionally generated, or the resources which that land
contains?

The Cobo report also makes special note of the struggles of many indigenous peoples to

maintain communal or group rights to land in the face of state efforts to individualize

3bid., p. 16.
™ Ibid.
" bid.
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land into private ownershifi. Finally, the report also acknowledged the centrality of land
to indigenous peoples: “The recognition and protection of land rights is the basis of all

indigenous movements and claims toddy.”

Political Rights

The Cobo Report articulates the complexity of indigenous political rights:

In the case of Indigenous peoples, the effective exercise of politica right
is conditioned by a large number of complex circumstances which
transcend the abstract, formal recognition proclaimed in international
instruments, in the constitutions and other fundamental legislation of the
various countries, and in the agreements, conventions and treaties
concluded between such countries and Indigenous communities and
peoples as contracting natiofs.

While active discrimination is decreasing, it is tleefactostate of indigenous political
rights that remains problematit Because indigenous peoples have “their own national
identity based on historical realities” and “the natural and original rightdédreely on

their own territories” “respect for the forms of autonomy called for by Imitige
peoples is the necessary condition for guaranteeing and ensuring thes&°righ
Indigenous peoples’ self-determination, therefore, is a “basic pre-conditidmé to t

enjoyment of indigenous peoples’ fundamental rights and preservation of ethnic

heritage®

8 |bid.
"bid., p. 17.
8bid., p. 20.
9 |bid.
& |bid.
& |bid.
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The Cobo report acknowledged that self-determination has many aspects, but
must also include political factors. “Internal” self-determination withnation state
means that “a people or group possessing a definite territory may be autonorheus in t
sense of possessing a separate and distinct administrative structwdicatigystem,
determined by and intrinsic to that people or gratip.”

In order to adequately protect indigenous peoples’ rights to land and self-
determination, the Cobo Study recommended that the Sub-Commission prepare a
“declaration of the rights and freedoms of Indigenous populat®ndri 7 May 1982,
the United Nations Economic and Security Council in Resolution 1982/34, “believing
that special attention should be given to appropriate avenues of recourse at thé nationa
regional and international levels in order to advance the promotion and protection of the
human rights and fundamental freedoms of Indigenous populdtians!’in light of the
conclusions of the Cobo Study, authorized the establishment of an annual working group
on indigenous populations. The mandate of the working group was two-fold: to review
developments pertaining to the human rights and fundamental freedoms of indigenous
populations and “to give special attention to the evolution of standards concerning the

rights of Indigenous population&.”

8 bid.
8 Cobo, p. 45.
8 United Nations Economic and Security Council Resoh 1982/34. 7 May 1982.
85 i
Ibid.
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Working Group on Indigenous Populations (1982-1984)

The Working Group on Indigenous Populations (WGIP) was proposed by the
Sub-Commission on Prevention of Discrimination and Protection of Minorities in its
resolution 2 (XXXIV) of 1 September 1981, endorsed by the Commission on Human
Rights on 10 March 1982 and authorized by resolution 1982/34 of the Economic and
Social Council on 7 May 1982. The WGIP held its first meeting in 1982 in Geneva.

The Working Group was made up five members of the Sub-Commission who are
appointed by the Chairman of the Sub-Commission. Representatives from UNmembe
states and also from indigenous peoples were also encouraged to participateGIPhe W
was to meet annually for five working days prior to the annual sessions of the Sub-
Commission. At the first meeting of the WGIP in 1982 in Geneva, the group stated that,
although it was mandated to review developments regarding indigenous pegplss’ ri
the Working Group should not become a “chamber of complaints,” but its first priority
was to articulate international standards on Indigenous fglsscussions centered
both on definitional issues and standards. The primary areas of concern wernedentif
as: a) the right to life, to physical integrity, and to security of indigenous pmmnsab)
the right to self-determination, c) the right to freedom of religion andivadl religious
practices, d) the right to land and natural resources, e) civil and political rigihts, f

right to education, and g) other rigfts.

8 UN Commission on Human Rights, Sub-Commission mvéhtion of Discrimination and Protection of
Minorities. Thirty-Fifth Session. 25 August 1983tudy of the Problem of Discrimination Against
Indigneous PopulationReport of the Working Group on Indigenous Poputation its First Session.
E/CN.4/Sub.2/1982/33, p. 22.

8 Ibid., pp. 16-21.
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Participants at the first WGIP session included twelve states: Aastiaiv
Zealand, Canada, the United States, Argentina, Brazil, Nicaragua, Pandiaa,
Morocco, Yemen, and Sweden, along with the Palestinian Liberation Organization.
There were three indigenous NGOs with ECOSOC consultative statugoadiria: the
International Indian Treaty Council (IITC), the World Council of Indigenous People
(WCIP) and the Indian Law Resource Center (ILRC). In addition, a number of
indigenous nations and confederations of Indigenous nations from the United States,
Canada, South America and Australia participated, including the Houdenousaunee, the
Six Nations Iroquois Confederacy, the Oglala Lakota, Grand Council Txeaty,

Grand Council of the Mikmaqg Nation, South American Indian Council (CISA), and the
National Federation of Fund CoundisParticipation by states, NGOS and indigenous
nations and organizations grew steadily in successive meetings of the Workunmisr
1983 and 1984.

The dynamics of the first three sessions of the WGIP reflected thanshift
international discourse which had occurred through indigenous global politics and also
illustrated the threat that states began to feel as changes werengmetge human
rights consensus and the territorial sovereign state system. Indigenoalspgldtics had
begun conducting international relations in a new way and for a new set of purposes,
which the states now felt to be a direct threat to the established system.

First, the WGIP agreed on the principles that would guide its work, principles
which would differ in some remarkable ways from all other UN meetingsméntioned

above, there was broad agreement that the WGIP should not become a “chamber of

8 |bid., pp. 3-4.
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complaints,” but that it should review developments in indigenous rights as part of the
work toward the articulation of international standdfdk addition, the WGIP

determined that it should be open and accessible to indigenous peoples, whether or not
their organizations held official ECOSOC consultative stitdshis was a major

departure from UN standing rules and procedures. Furthermore, there would be a
voluntary fund set up in order to assist indigenous peoples to attend WGIP meetings in
the future. And, as in the 1977 and 1981 conferences, indigenous participants insisted on
opening and closing the WGIP meetings with indigenous prayers and ceremonies i

direct opposition to standing UN rules and procedtires.

Second, the indigenous groups presented their unified argument that existing
international human rights standards, which were based on rights of the individual and
the equality of individuals, are inadequate to protect indigenous peoples. Furthermore,
the integrationist approach of states and the international system, which hadgedour
or forced indigenous people to assimilate into settler societies, had led togbeates
situation of indigenous peoples. Therefore, there was a twofold need: 1) to revise the
integrationist ILO No. 107, which was the only existing international stand#ne &itne
regarding indigenous peoples, and 2) a need to develop a new international standard on

indigenous rights which would focus on three priorities: self-determination, land and

8bid., p. 22.

% |bid.

I There is no mention of this in the official WGI&port; however, several interviewees have desctibed
Pipe ceremony which opened the first session ofM&P. Transcripts of these anonymous interviergs a
on file with the author. Audrea Meuhlebach alsatimns the importance of indigenous spiritual picas

in the WGIP in her article, “Making Place’ at thinited Nations: Indigenous Cultural Politics at thé\.
Working Group on Indigenous Populatior@dltural Anthropologyl6(3): 426.
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natural resources, and respect for treaties and international agre&n@ot®rnments
recommended that the WGIP examine all existing standards and come up with a new
draft declaration and, at a later stage, possibly one or more convéhtlorkd82 at the
first WGIP meeting, the Indian Law Resource Center presented a docuntent, “T
Principles for Guiding the Deliberations of the Working Grétigthich closely
resembled the Draft Declaration of Principles that was produced by thepaautscof the
1977 Geneva Conference. It contained statements that asserted indigenous peoples’
rights to land and natural resources and self-determination. It also invalidgted a
version of the Doctrine of Discovery which has been relied on by states to deprive
indigenous peoples of their land, natural resources and self-determination without thei
“free, prior and informed consent."The document articulated that indigenous peoples’
treaties and other agreements with states must be protected. It alsbtheque
indigenous peoples were eligible for the same protection of their individhéd ag all
other human beings as articulated in the Universal Declaration on Human Rights.
Governments began to argue against indigenous autonomy, land rights and self-
determination in earnest in 1984, taking positions that such “controversial issoeh@go t
heart of the sovereignty and national integrity of United Nations membes.8fatn an
effort to assuage the fears of some states that these moves necessat@yeatirstate

sovereignty and national integrity, Canada stated that it had recentlpatsordigenous

92 Report of the Working Group on Indigenous Poputation its First SessiorE/CN.4/Sub.2/1982/33.
93 i
Ibid., p. 7.
% WGIP82/AME/2.
% |pid.
% Report of the Working Group on Indigenous Poputaion its Third SessipiE/CN.4/Sub.2/1984/20, p.
8.
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treaty rights into its constitution and had successfully negotiated a raagbclaim
settlement, all without destroying Canada’s territorial intedfifyhis position is ironic
given Canada’s final vote against the Declaration on the grounds that it thdeatene
Canada’s national integrity, but it should be noted that, at that time, Canada was a
supporter of the indigenous movement; its resistance to the Declaration camas lat
Canada was confronted with the realization that the accommodations it hag elsekel
were insufficient, as will be elaborated in Chapter 6, since they remained oot
colonial discourses.

Third, the question of the definition of indigenous peoples was discussed. Several
definitions of indigenous peoples were mentioned during this first meeting of the
Working Group, with discussion centered largely on three possible models: the working
definition used by the Cobo Study, the definition used by the World Council of
Indigenous Peoples, and a proposal made by the Indian Law Resource Center.nThe mai
problem identified with the existing definitions was that indigenous peoplese¢heass
had not been involved in their formulati®nlt was decided that indigenous peoples must
be involved in formulating the definition which would be used by the WGIP and that the
matter should remain under discussion. States argued for clarity, egpadiai scope,
of the definition of “indigenous population$.”Initial definition guidelines included: the
existence of different culture, self-identification, and such objective elsmasrhistorical

continuity or separate institutions than the surrounding $taf&. the second meeting of

\bid., p. 11.

% E/CN.4/Sub.2/1982/33, p. 8.
*1bid., p. 9.

100 hig,
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the WGIP in 1983, it was decided that the WGIP would rely on the U.N. earlier Cobo

Study definition as a working definition and that indigenous peoples must participate

their self-definition, that the definition not rely on race as that would violatertheiple

of non-discrimination and that the indigenous peoples must not be confused with ethnic

minorities!® The Cobo definition reads:
Indigenous communities, peoples and nations are those which, having a
historical continuity with pre-invasion and pre-colonial societies that
developed on their territories, consider themselves distinct from other
sectors of the societies now prevailing in those territories, or parts of them
They form at present non-dominant sectors of societies and are determined
to preserve, develop and transmit to future generations their ancestral
territories, and their ethnic identity, as the basis of their continued
existence as peoples, in accordance with their own cultural patterns, social
institutions and legal systents.

A patrticular gap in language usage also emerged at the first meeting/oGtire

which indicated a significant difference in positioning between states anémaodig

peoples which would characterize the WGIP throughout its existence. Stathe &t t

system consistently used the term “indigenous populations” while indigenous groups

referred to themselves as indigenous “peoples.” By using the term “péemgileer than

populations, the indigenous representatives were asserting their right to self

determination, which under the UN Charter is a right inherent to all peoples tiile

states preferred to use the term “populations” to indicate that indigenous peoplestwere

inherently entitled to self-determination in the same way that “peoples” ar

“Populations” is a term which would continue the international status quo while

101 Report of the Working Group on Indigenous Poputation its Second Sessio/CN.4/Sub.2/1983/22,
p. 22.
192 E/CN.4/Sub.2/1983/21/Add.8, para. 379.
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“peoples” would de-legitimize the “salt water” or “blue water” thesisol had limited

the twentieth century decolonization regime to overseas col8hidsthe 1984 session,
this issue was explicitly addressed. Indigenous speakers argued that fhei¥8GEhe

term “peoples” rather than “populations” to indicate the inherent right of self-
determinatiort?* States moved quickly to dispute this position, arguing that self-
determination “in an external sovereignty sense did not apply in international law t
enclave populations within non-colonial Stat&s.UN staff also indicated that the use of
the tern “peoples” would “create problems in international I&wIt has been reported

that the United States in particular wanted to avoid the use of the word “peoples” in the
Working Group and would do anything to avoid it, coming up with all sorts of variations
including “persons of indigenous descent” and “persons of indigenous natiohs.”
general, the states preferred to rely on definitions which would limit the scope of
indigenous rights and would keep the rights focused on individuals rather than
collectivities (“persons” versus “peoples”), while the indigenous delefmiesed more

expansive definitions, relying largely on self-identification.

2) Drafting Stage: Articulating Indigenous Rights (1985-1994)

The workings and mission of indigenous global politics were well established by

1984, and it was at the fourth session of the Working Group on Indigenous Populations in

103 This strategy was explained in an anonymous ifgarwith an indigenous activist, 2008. Transcdpt
file with the author.

1% E/CN.4/Sub.2/AC.4/1984/NGO/2.

195 E/CN.4/Sub.2/1984/20, p. 13.

1%bid., p. 18.

197 Anonymous interview with indigenous activist, 200Franscript on file with the author.
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1985 that the WGIP determined that the “time had come to begin the preparation of a
draft” set of official standards on the rights of indigenous pedflé3articipants from

states, indigenous organizations and other NGOs “indicated general agreetine¢his
drafting mandate and the need for and expectation of the preparation of newdstanda
and norms on Indigenous right§?” Indigenous participants expressed a hope that
“precise international standards would also bring into line national legislattisa

prompt implementation: One government observer noted that by pursuing a
declaration, which would be sent to the General Assembly for adoption, could be just as
or even more important than a convention. “A declaration on the basic principles of
Indigenous rights could eventually become binding upon all members of the international
community, like the Universal Declaration of Human Rights, while a convention would
be binding only upon the States which choose to ratifyit.”

Throughout the Drafting Phase, the indigenous rights movement continued to
function in accordance with the five themes which had emerged in the earlier period. |
maintained its unity and solidarity by grounding itself in diverse cultur@lspiritual
practices. The standards which were articulated during this phase weedenhto be
used as a tool of moral persuasion with and against states. Most importantly, the set of
standards (the Declaration) which emerged from this process centered otiveolights
and indigenous self-determination, a focus which challenged the very foundations of the

existing international order and set up a long and difficult fight with states.

198 Report of the Working Group on Indigenous Poputation its Fourth SessipB/CN.4/Sub.2/1985/22,
p. 14.

199 pid.

10 1pid.

M bid., p. 19.
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There were two draft texts submitted to the Working Group for consideration as
starting points toward elaborating a Declaration. The first text wasla@gon of
Principles adopted at the Fourth General Assembly of the World Council of Indigenous
Peoples in Panama, September 1984 he World Council of Indigenous Peoples
(WCIP) had been founded in the 1970s by the National Indian Brotherhood of Canada,
the National Congress of American Indians and the Nordic Saami Council. Itihad ga
ECOSOC status in 197%7. For simplicity, | will refer to this first draft as the World
Council of Indigenous Peoples, or “WCIP Draft.” The second text presented to the
Working Group was a Draft Declaration of Principles jointly proposed by thanndiw
Resource Center, Four Directions Council, National Aboriginal and Islaredgd L
Service, National Indian Youth Council, Inuit Circumpolar Conference, and the
International Indian Treaty Councif. | will refer to this text as the “Indigenous
Organizations Draft.” These two draft texts, which resemble one anothearsied e
declarations of principles in some crucial ways, also differed in some impoetgpects.
While the basic rights and principles expressed in each draft are identicall¢hend
emphasis each principle receives varies by the draft. In generkddihenous
Organizations Draft employs a more sophisticated legal, UN stylestiefie¢he
international and UN experience and expertise many of these organizationehdyg alr

gained by this time.

M2 E/CN.4/Sub.2/1985/22, Annex III. Also appear&#43N.4/Sub.2/AC.4/1985/WP.4 and Corr. 1.
3 Dunbar-Ortiz, 2006, p. 64.
14 E/CN.4/Sub.2/1985/22 Annex IV. Also appears @NEA/Sub. 2/AC.4/1985/WP.4/Add.4.
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The WCIP Draft consists of 17 principles which are clearly stated at thefen
the text as “the minimum standards which states shall respect and impléméihig”
Indigenous Organizations Draft contains 20 principles and opens with a staterhent tha
indigenous peoples are equal to all other human beings in their rights to life artd right
be free from oppression and discrimination. Both texts place self-determination a
top priority—it is listed as Principle 1 in the WCIP Draft and Principle 2 in the
Indigenous Organizations Draft (following the assertion of the full humanity of
Indigenous peoples)—and the verbiage used in both drafts is similar, although with one
difference which is small but of crucial importance: “All Indigenous peoplesthave
right of self-determinatiort*® in the WGIP Draft, and “All Indigenous nations and
peoples have the right self-determination” in the Indigenous Organizations DYaft
(emphasis added.) This difference between “of” and “to” is significantennational
law, but it is a difference that the indigenous participants apparently did nat aptic
appreciate at this juncture, but it is a distinction which would later work to their
detriment.

Both drafts also then proclaim the importance of land rights and natural ressource
rights. As the WCIP Draft states, “All States within which an Indigenous pdigpk
shall recognize the population, territory and institutions of the Indigenous pé8pldé

Indigenous Organizations Draft, in two statements, claims that statesasjpestt the

15 E/CN.4/Sub.2/1985/22, Annex III.

16 \WGIP Draft, E/CN.4/Sub.2/1985/22, Annex ll, pata.

17 ndigenous Organizations Draft, E/CN.4/Sub.2/1985knnex IV, para 2.
H8\WGIP Draft, E/CN.4/Sub.2/1985/22, Annex III, pa?a.
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jurisdiction of indigenous territory and makes a very strong statememtiregéand and
resources rights in Principle 4:
Indigenous nations and peoples are entitled to the permanent control and
enjoyment of their aboriginal ancestral-historical territories. Thisides
surface and subsurface rights, inland and coastal waters, renewable and
nonrenewable resources, and the economics based on these ré$ources.
The WCIP Draft devotes six more paragraphs to land and natural resources issues
four paragraphs to culture, language, religion and educational rights, and figeaphsa
to other political rights issues such as participation in the State and respezaties
and other agreements. The Indigenous Organizations Draft includes all of these right
and adds several more important rights to their draft text. First, the Indigenous
Organizations Draft proclaims that “Indigenous nations and peoples are subjects of
international law.” Second, this draft text includes the possibility of compensation for
lost lands as an option where return of land is not possible, whereas the WCIP Draft only
stated that “lands and resources shall be returiiedhe Indigenous Organizations Draft
also included one paragraph which stated that disputes between indigenous peoples and
their surrounding states should be adjudicated by an international, rather than ticdomes
authority and another paragraph that reserved the right of indigenous nations to “engage
in self-defence against State actidffsds a part of the right to self-determination.

The Indigenous Organizations Draft also included another crucial component, one

which delegitimized the foundation of a number of states and a legal principle still

19 ndigenous Organizations Draft, E/CN.4/Sub.2/1985nnex IV, para 4.
120|ndigenous Organizations Draft, E/CN.4/Sub.2/1985nnex IV, para 15.
12ZL\WGIP Draft, E/CN.4/Sub.2/1985/22, Annex lII, pa%a.

122 |ndigenous Organizations Draft, E/CN.4/Sub.2/198%nnex IV, para 18.
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present in international law and politics. This Draft included a statement which
invalidated all doctrines of discovery or conquest: “Discovery, conquest, sattiema
theory ofterra nulliusand unilateral action are never legitimate bases for states to claim
or retain the territories of Indigenous nations or peopgfésThe Indigenous

Organizations Draft then closed with another statement which acknowledged that
indigenous peoples have the same human rights and fundamental freedoms as all other
peoples and shall not be subject to discrimination.

States reacted swiftly and immediately to the strong indigenous diaisedf-
determination, land and natural resources rights present in both of these draftsat©ne
member of the Working Group stated that self-determination does not granttite rig
independence because the UN international definition of “peoples” remained dticlear
Another government observer expressed “concern over proposals relating tattbé rig
self-determination...which would imply a right of secessith.He also made the claim
that, since they were not states, indigenous peoples were not in fact subjects of
international law. The UN-appointed Working Group responded to these two drafts by
creating a first set of seven draft principl&syhich | will refer to as the “1985 Working
Group Draft Principles” (shown as Appendix 2). These seven principles acknowledged
that indigenous peoples had the same fundamental rights and freedoms &slrieflect
existing international instruments and acknowledged that indigenous peoplesdenjoy

individual and certain collective rights. The 1985 Working Group Draft Principles

123 |ndigenous Organizations Draft, E/CN.4/Sub.2/1985nnex IV, para 6.

124 E/CN.4/Sub.2/1985/22, p. 15.

125 bid., p, 19.

126\Working Group on Indigenous Populations Draft Eiptes (preliminary wording).
E/CN.4/Sub.2/1985/22, Annex II.
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indicated that the UN-appointed members of the Working Group which has drafted the
principles were beginning to accept that indigenous rights must include ivelleghts,

but it also indicted resistance on land rights and self-determination. The 1985 Working
Group Draft stated that indigenous peoples had the “collective right to exist and to be
protected against genocide”, the right to “religious traditions and practezhgiation,
language, and cultural identity, but there was absolutely no mention of larelarglelf-
determination in this version. Governments and indigenous organizations were invited to
submit comments and suggestions on this draft “point of departure” prepared by the
Working Group.

Prior to the next regular Working Group meeting in Geneva in 1987, a frustrated
Indigenous Caucus merged the two 1984 draft documents prepared by indigenous
organizations into a single consensus document which it presented back to the Working
Group at its 1987 session. This new document was again called a Declaration of
Principlest*” | will refer to this document as the 1987 Declaration of Principles. This
document “had obtained consensus among the participants of the 1987 (Indigenous)
Preparatory meeting, including Indigenous leaders and representatives who haghnot be
present at the 1985 sessidfi." The Indigenous Caucus presented this document to the
WGIP for its consideration as a basis for the Draft Declaration on Indigenopkefe
Rights in place of the Working Group’s set of principles that it had drafted asthe la

1985 session.

127 Declaration of Principles adopted by the IndigenBaoples Preparatory Meeting, held at Geneva 27-31
July 1987. E/CN.4/Sub.2/1987/22, Annex V.
128 E/CN.4/Sub.2/1987/22, p. 14.
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This new set of 22 principles more closely resembles the 1984 Indigenous
Organizations Draft in its style, tone and content. It opens with an assertieneasjual
humanity of indigenous peoples, followed by assertions of what | will call the “hard
rights” of self-determination and land rights and then articulations of varsmiisrights”
of individuals and collectives. | chose to break down rights into “hard” and “soft”
categories at this point in the analysis in order to indicate not only that omassetore
difficult to deal with in a practical sense within the Working Group setting, battalget
at the critical nuance of these rights in an international relations contexthardé
rights strike at some important fundamentals of the existing internatiystahs of states:
land, territory, sovereignty and self-determination. Because indigenous gveres
presenting and pushing for certain re-articulations of these concepts,theemihard”
rights in order to indicate both difficulty in negotiation but also to expose theiryeice
threat to the “hard core” of the international system, that is, statetiadrgovereignty.
“Soft” rights, such as rights to culture, language, education and religion, ak mer
extensions of existing human rights and do not challenge the existing internatt@ral or
in the same way as “hard” rights because states can make efforts ®theserrights
with very little systemic change. While recognition and protection of thgises r
involves some change to thinking about the inclusion of collective rights in the
international human rights consensus and the complementary of collectiveaights t
individual rights, the changes required by states and the UN system to sesenegits

is not as fundamental as the changes brought forward by the “hard” rights.
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The first article in the 1987 Declaration of Principles asserts that molige
peoples have the same rights to life and freedom from oppression as all other human
beings—a statement that indisputably places this document squarely withumthe
rights framework of the UN. Article 2 then states that “all Indigenous natrahs a
peoples have the right to self-determination” following the verbiage of the 1984
Indigenous Organizations Draft. The next five articles deal explicitly thve right to
land and territory, including “the permanent control and enjoyment of their atarigi
ancestral-historical territories” in article 4. Article 6 invalidaséay theory of discovery,
conguest, settlement tarra nullius Negotiated compensation is offered as an
alternative to land return in article 7. Articles 11 through 21 deal with a vafiety o
individual and collective rights such as education, culture, religion and travel.

When this 1987 Declaration of Principles was presented to the WGIP, states again
voiced their objections. Canada argued that the principle of self-deteoninaty
applied to colonial or foreign occupation and not to “support secessionist or separatist
moves within democratic and independent stafésOther states, led by India, re-
asserted that the international definition of “peoples” entitled to the rightfof sel
determination was “subject to different interpretations” and should not apply to
“indigenous populations” or other minoriti€$. The governments did show strong
support for the cultural, educational and religious rights of indigenous peoples since
indigenous cultures “formed part of humankind’s cultural heritégeSo, while

collective rights of indigenous peoples to “softer areas” such as culture,iedwad

129E/CN.4/Sub.2/1987/22, p. 15.
1301bid., p. 16.
131 |bid.
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religion did not pose a great deal of conflict in the WGIP, the “harder rightahd and
self-determination of indigenous peoples invoked the fiercest resistancstatas.
Given the substantial differences in content between the UN-drafted 1985 Working
Group Draft Principles and the indigenous-drafted 1987 Declaration of Principles, and
the desire of both the states and Indigenous organizations to focus discussion on specific
proposals, the Working Group members agreed to ask Chair/Rapporteur EricAdesne
to prepare a full draft text of a declaration on indigenous peoples’ rights priorriexhe
session of the Working Group in 1988.

Ms. Daes presented her draft Universal Declaration on Indigenous Rights to the
Working Group at its 1988 session. | will call this the First Daes Draft. Sieel stcthe
WGIP session that she considered this text “a very preliminary first brafthat she
had “tried to cover all the substantive issues brought to the attention of the Working
Group™* using existing human rights instruments and the Cobo report, as well as oral
and written proposals presented to the WGIP during its previous sessions.

There were several significant features of this First Daes Drathvgtowed
some resolution to points of conflict which had existed between states and indigenous
groups since discussions on international indigenous rights had begun in 1977. First was
the usage of the term “indigenous peoples” rather than “indigenous populations.”
Although certain states still objected to the use of “peoples” in the text, onbeanem

the Working Group® stated that “although the concept of ‘peoples’ had not been defined

132 E/CN.4/Sub.2/1988/24, p. 17.

133 Every attempt has been made to specify countrigsralividuals who made particular statements @ th
Working Group, however many such details are ofigrrecoverable based on existing documentation.
The Working Group reports often do not list spesifof which country or which individual on the Worg
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by the United Nations, State practice and other indications in nationahtemsthowed
that it could be used in the case of Indigenous peopfes.”

Second, Ms. Daes noted that the text included both individual and collective
rights “with a special emphasis on the latter as an inherent and essentiahiebf
Indigenous rights™* As another Working Group member noted as well, “collective
rights should not be considered as contrary to already existing individual bghtather
as complementary and supportive of thode Again, some states objected to this but
were reassured by members of the Working Group that an appropriate bataremnbe
individual and collective rights was being sought. One member noted that “the draf
declaration should place emphasis on collective rights and ensure that theeesferc
individual rights would not be used to jeopardize the rights of the commdfityHe
complementarity of collective rights to individual rights was a partiqularportant
victory for the indigenous representatives as they had been making thdorogesars
that the recognition of individual rights alone was inadequate to protect indigenous
societies and cultures. The tenacity, solidarity and persuasiveness of ¢jesm dudi

Caucus had resulted in this major success in the Working Group.

Group made a particular statement. The reporisdilp refer to “one state” or “a group of states™one
member of the Working Group” rather than specifgnthby name. | have examined the numerous official
statements submitted by governments and NGOs ttRjaCorder to decipher the source of statements,
but in same cases, these details were not possibéeonstruct. In these instances, | have foltbwél
Working Group practice as executed in their repanid refer simply to “a state,” “some states,” &nd
member of the Working Group.” This practice reffeanly a paucity of detailed information in the
documentary record, and does not reflect any attemmy part to hide identities.

134 E/CN.4/Sub.2/1988/24, p. 20.

135 bid., p. 18.

13 bid., p. 20.

37 bid.
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Third, there was an affirmation of land and resources rights for indigenous
peoples, although it was much weaker than the verbiage in the earlier texts which ha
been prepared by indigenous groups, indicating that the victory of collective rights
inclusion was tempered by a continued resistance regarding land and esetfhalation.

The First Daes Draft stated that indigenous peoples “had the right of ownerghip a
possession of the lands” and “the right to special measures to ensure theirax@ntrol
surface resource$?® but it left out subsurface rights, did not protect communal land
ownership and did not condemn doctrines of discovery, conquestamnullius
Governments continued to voice their concerns that the draft text needed to atldress al
the differing factual and legal situations of indigenous land tenure throughoubtide w
Governments also stated their continued desire to keep the declarationaksticrand
acceptable to all the parties involved to the greatest extent possilbBidtes were also
concerned about the extent to which such a declaration would imply that they had cert
duties toward indigenous peoples. In other words, states expressed concerns about the
extent to which they might be expected to protect, guarantee or provide such rights for
indigenous peoples.

Finally, the First Daes Draft did not include a definition of indigenous peoples as
had been earlier requested by states. Ms. Daes decided to favor the position of the
Indigenous Caucus and leave the issue of definition unarticulated in the draft text.

There were two striking features of the First Daes Draft whichdeliort of

indigenous peoples’ expectations, specifically surrounding the issue of self-

138 E/CN.4/Sub.2/1988/24, p. 24.
1391bid., p. 19.
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determination. In the First Daes Draft, the order of the articles wessezl from the
earlier indigenous texts. Placed at the top now were rights to culture, idestigfip,
language and education while rights to land and resources came second. In PartV,
articles 23 and 24 (out of a total of 28 articles) mention a right to “autonomy” and to
“autonomous institutions.” So, despite clear articulations of the importance-of self
determination to indigenous peoples in their earlier draft texts and everiy yWarking
Group discussions, Ms. Daes appears to have deliberately softened and reduced it i
importance in her first draft text. The Indigenous Caucus made a statenevititba
they appreciated Ms. Daes’ standard-setting activities, this draft did reptesdly reflect
indigenous peoples’ “needs, concerns and aspirati®bgtause it did not include the
right to self-determination and it did not fully address the collective riglands and
resources. The Indigenous Caucus position was that self-determination and land right
should be the fundamental principles of the draft declaration.

In the next session of the Working Group, Ms. Daes presented her first revision of
the Draft Universal Declaration on the Rights of Indigenous Peoples, whidhréfer to
as the Revised Daes Dr&ft. Very few substantive changes appeared in this draft. The
order of the articles remained the same as it was in the First Dagsalitta“soft rights”
to education, culture, language and religion placed ahead of “hard rights” to land and
“autonomy.” Although, there was now a nod to self-determination in the preamble, it
was more exclusionary in character than inclusionary in terms of indigenousspeople

The Preamble phrase reads: “nothing in this declaration may be used as atjostifoe

1401bid., p. 21.
141 E/CN.4/Sub.2/1990/42, Annex 1.
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denying to any people, which otherwise satisfies the criteria ggnessdiblished by
human rights instruments and international law, its right to self-deteromiriéti In
essence, if a people already qualified for self-determination undengxigernational
instruments, they may not be denied it. So, this text was merely restating the
international status quo, not recognizing any extension of self-determingtits to
indigenous peoples.

When | asked an indigenous participant of the WGIP about the reticence of Ms.
Daes to include self-determination as a right of indigenous peoples and to place it
prominently in the draft text, he responded:

What | always remember was (Ms. Daes’) gavel. Because anygme

would bring specific points that differed from her original declaration and
we also kept hammering on those two themes of treaties and self-
determination. We also introduced the term of sovereignty which to her at
the time—she could almost get self-determination because it's in the UN
Charter and we used that reference. But when we started talking about
sovereignty, then we were relegated to the position of being ethnic
minorities. Or...she would use the term that the Charter said, that one
country cannot interfere with the internal affairs of another country. So
these were the arguments againstus.

As this activist expressed, the Working Group itself (which was comprised of
government representatives and UN staff), with Ms. Daes as its chair, er@sted in
maintaining the international status quo or at least minimizing change tdehational
order. Although there was wide acceptance that indigenous peoples’ were not being

adequately protected under existing international instruments, the Working Group

resisted the fundamental changes which indigenous peoples argued werayecessa

142 pid.
143 Anonymous interview by author with indigenous wisti (#6). 2008.

117



especially in the areas of self-determination and land rights. Resistiaihc® juncture
centered around the draft text, what would be included, excluded and placed in positions
of prominence. Arguments continued over issues of indigenous definition as well as the
“peoples/populations” debate. Several governments, particularly the United, Staw
Zealand and Australia, voiced continued concern over the use of the term “peoples” and
the implication this term carries in international law in rights of semess hese states
wanted a clear articulation of indigenous self-determination asstmtted to internal
interpretations and to exclude the possibility of a right to secession. The Utaitesl i
particular also continued to express concern over the inclusion of collectiv&'¥ight
Indigenous representatives, on the other hand, continued to assert the importance of tw
elements in the text of the declaration: self-determination and colleigjius.r As
anthropologist Andrea Muehlebach wrote in an article on the dynamics of the Working
Group, there was a “striking unity of the Indigenous arguments in the hundreds of
Indigenous interventions made before the WGHP.Muehlenbach attributes this unified
indigenous position to several factors: a common history of oppression, the work of the
global Indigenous Caucus, and, most importantly, a discourse of global indrgeneit
founded on the centrality of self-determination, which emerged out of the UN process
itself. At this point, however, the Indigenous arguments met fierce regdtant both

states and the UN system over self-determination, land rights, and toraeldssg

collective rights.

144 E/CN.4/Sub.2/1989/36, p. 18.
145 Andrea Meuhlebach, “Making Place’ at the Unitedtisns: Indigenous Cultural Politics at the U.N.
Working Group on Indigenous Population€yltural Anthropologyl6(3):415-448, 2001, p. 421.
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Given the seeming impasse between states and the UN on the one hand and
indigenous groups on the other hand, Ms. Daes recommended to the 1990 session of the
Working Group that three drafting groups be established in order to acceleratewor
the draft text of the declaration. The three groups, which were each open to algVorki
Group participants, including state representatives, UN staff, and indigenous
representatives, were charged with elaborating the Revised Daes Dyedt upmn the
consensus decision-making model advocated by the indigenous represetitatives.
Drafting Group |, which was chaired by Miguel Alfonso Martinez, was to conkidd
and resources rights, Drafting Group Il, chaired by Danilo Turk, was emtrnwgte
political rights and autonomy and Drafting Group lll, chaired by Ericaeli®aes,
considered all other right§. These three groups met during the first week of the
Working Group session in 1990, followed by full plenary sessions during the second
week where they presented their recommendations for revisions to the Reagsed D
Draft.

Drafting Group | on land and resources made a number of changes to the text
which enhanced the collective land and resources rights of indigenous peoples. Drafting
Group Il recommended that a new paragraph should come at the very beginning of the
operative part of the declaration which would read: “Indigenous peoples have the right to
self-determination™®in order to represent the fundamental importance of this issue.

Drafting Group Il made a few non-substantive changes in the wording of kaxaias.

14%E/CN.2/Sub.2/1990/42, p. 14.

“Ibid., p. 4.

148 Report of the informal drafting groups establiskedonsider the first revised text of the drafivémsal
Declaration on Indigenous Rights, E/CN.4/Sub.2/AT280/7/Add.1.
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Some governments continued to strongly object to the use of certain terminology,

specifically the terms “territories,” “peoples,” and “self-detaration™*° as implying that

indigenous peoples had a right of secession as was the case for former coldnrase

Governments also expressed continued concern over the reference to collecsye right

especially whether the rights were actually collective per se or wiathewere a

collection of individual rights®

A member of the Working Group observed that:

The time has now come to give some fresh thought to the concept of self-
determination. ...Legal concepts undergo a constant process of evolution,
and that it is the responsibility of the Working Group to help shape the
development of those concepts which are of relevance to the continued
survival and flourishing of the world’s Indigenous peopiés.

In other words, there was now public acknowledgment that the process had reached a

point where a new conception of self-determination could be emerging which would

apply to indigenous peoples. The Working Group drew upon a recent statement that

Professor S. James Anaya made at a conference in Moscow that sameoyaarto

help elaborate this emerging and evolving conception of indigenous self-determination:
In that statement, it had been pointed out that the concept of self-
determination would only in rare instances imply the right to independent
statehood; rather, an Indigenous non-statist conception of self-
determination implies substantive rights to the economic, political and
social means for Indigenous modes of life, and procedural rights to shape
the decisions affecting those modes of life, all of which will vary with the

contemporary circumstances of particular Indigenous peoples around the
world. ...This conception of self-determination would, like many other

191bid., p. 23.
01bid., p. 24.
%1 1bid., p. 25.

120



international human rights standards, condition but in no way deny the
principle of territorial integrity?>

This emerging indigenous conception of self-determination that was developing
out of the Working Group process would alter, yet support, state territorialiiyteg
While the understanding of self-determination found in the existing internatiateal or
was based on territorial sovereignty, the indigenous use of the term was somewhat
different. This difference required clarification, and indigenous organizations hoped tha
such clarification would allay the fears of some governments about the ingrigcafi
the declaration.

At the ninth session of the WGIP in 1991, Chairperson Daes presented a further
revised draft declaration working papgbased upon the draft proposals of the three
drafting groups at the 1990 WGIP session, as well as comments she received throughout
the year from governments, indigenous organizations, international orgamszatid
others. This revised draft, which | will refer to as the First Reading,Btafas
arduously discussed paragraph by paragraph in the Working Group. This draft text now
had a preamble and 30 operative paragraphs. In accordance with indigenous groups’
requests and the recommendation of the prior drafting group, the first operatigeapha
read unequivocally:

Indigenous peoples have the right to self-determination, in accordance

with international law. By virtue of this right, they freely determinerthei
relationship with the States in which they live, in a spirit of coexistence

152 E/CN.4/Sub.2/1990/42, p. 25-26 referencing S. dafmaya, “The Capacity of International Law to
Advance Ethnic or Nationality Rights Claims”, statnt delivered at the Conference of USSR-USA
Scholars’ Dialogue on Human Rights and the Futiueéd at Moscow, 19-21 June 1990.
>*E/CN.4/Sub.2/1991/36.

" E/CN.4/Sub.2/1991/40 Annex II.
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with other citizens, and freely pursue their economic, social, cultural and
spiritual development in conditions of freedom and digfitty.

Next came a series of operative paragraphs relating to the equal rights of
indigenous peoples to all other peoples and then three paragraphs that explicitly
articulated the “collective and individual rights” of indigenous peoples ttegxis, to
maintain their distinct cultures, and the freedom to be protected from genocidésofthe
rights” to education, language, culture and religion appeared in the middle pasgra
followed by a series of paragraphs on land rights. Indigenous peoples had the right to
“maintain their distinctive and profound relationship with their lands, terrg@unel
resources” and had the “collective and individual right to own, control and use the lands
and territories they have traditionally occupied or otherwise used.” Lantdtrestwas
called for, although compensation was indicated where restitution was not @o3did
text included “the right to participate fully at the State level” while akaintaining the
“collective right to autonomy in matters relating to their own internal and &taits”
and the “right to decide upon the structures of their autonomous institutions.” Also
included was the “right to maintain and develop traditional contacts, relations and
cooperation...across State boundaries.” Fair and mutually acceptable displtttores
with States was also included as a right. Finally, there was a statenehésigawere
the “minimum standards” for indigenous peoples’ survival and well-b&ing.

This draft text was strongly supportive of indigenous rights as articulated by

indigenous peoples, largely based upon scant participation by governments intihg draf

%% |pid.
%8 |pid.
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groups at the previous session of the Working Group and the handful of comments and
suggestions sent by governments to Ms. Daes during the year. So when this draft
received its first reading during the 1991 session of the Working Group, it faced some
familiar strong resistance from states. New Zealand argued thaearpnternational
instrument must be consistent with existing international standards. &prassed
concern over ambiguity within the text and also warned against adopttnghieh may
be unacceptable to governments. Several governments indicated that a nuddicat
self-determination would be necessary to make the text acceptable to states

The issue of indigenous prayer and ceremony emerged during the WGIP in the
early 1990s. Indigenous representatives had insisted, as they had in eanhiatiamal
and UN meetings, that the WGIP sessions be opened and closed with an indigenous
prayer and/or a ceremony. Chair Daes had allowed this practice sirtoelsleer the
Chairperson position in 1984. During one session (either 1991 or 1992, according to the
memory of indigenous delegates who were prélgmils. Daes forbade the prayer. She
was met with such an angry reaction by the indigenous delegates presdm thétthe
room. When she returned to the room, the indigenous delegates were just finishing their
prayer. So the centrality of a spiritual and cultural foundation for unity and sylica
the global indigenous rights movement was confirmed in the WGIP, even if in protest.

Following this first reading, a second reading draft was prepared for the tenth
session of the Working Group in 1992. This text will be referred to as the Second

Reading Draft® Again, this draft text was subjected to an arduous paragraph by

157 This story is told by several indigenous activists were present at both the 1991 and 1992 meseting
18 E/CN.4/Sub.2/1992/33, Annex |.

123



paragraph reading. Yet again, the first operative paragraph underwent a achtzxge

It now read:
Indigenous peoples have the right of self-determination, in accordance
with international law by virtue of which they may freely determine their
political status and institutions and freely pursue their economic, social
and cultural development. An integral part of this is the right to autonomy
and self-government?

This revised text represented two particular and divergent moves. First,dgeapéar

reflected a return to the verbiage “right of self-determination” which atecthe

inherency of this right for all peoples in accordance with existing intenathuman

rights conventions. As IITC’s Bill Means articulated,
We had not only our interpretation of self-determination, but we had to go
into other documents in the UN system which talked about self-
determination. And so we had to do our homework, and so that’'s how we
began to emphasize the human rights aspect because human rights are
inalienable and inherent. Once we turned that corner on human rights, we
began to emphasize that more, the right of self-determination.

The second notable move in this revised text on self-determination was its gtiafific

as meaning “autonomy and self-government.” This was in response to a number of

government complaints that the earlier text on self-determination was irctuith

international law and undermined state sovereignty. New Zealand and Brazil i

particular voiced concern over inconsistency of indigenous self-determinatfootihvir

international standard$. Canada indicated that it was prepared to accept the principle of

self-determination as long as it meant solely an internal self-deta&tion and

199 |hid.
180 |nterview by author with Bill Means, September 808t. Paul, Minnesota.
161 E/CN.4/Sub.2/1992/33, p. 13.
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recognized the jurisdiction of existing stat&sAustralia also indicated that it could

support this emergent view of self-determination involving a special position for
indigenous peoples within the state, as long as it did not threaten territ@galtint®

The United States noted, however, that the current text in paragraph one could possibly
undermine state sovereigrify. Guest scholar Douglas Sanders noted that the Working
Group was creating a double meaning of self-determination as an internagbtsal r
standard® Australia noted that self-determination for indigenous peoples should be “an
aspirational concept which provided a firm basis for progressively increasing the
decision-making powers of Indigenous peoplés.”

New paragraphs were also added regarding protection during armed conflict and a
prohibition on the forcible removal of indigenous peoples. No changes were made to the
passages on collective rights even though the United States continued to voice its
objection to the inclusion of any rights other than those that support non-discrimination
and equality of individual®! Japan also noted that the inclusion of so many collective
rights was unprecedented in international instruments, and it was concernedhisbut t
Governments continued to take exception with the use of certain terminology without
definition, such as “peoples” and “lands and territories.” The United States, Canada,
New Zealand and Australia also expressed general concerns about the dascument’

compatibility with domestic law and whether it was a “balanced andtreaspirational

%2 1bid., p. 17.
183 pid.

184 pid.

185 bid., p. 18.
1% bid., p. 17.
%7 bid., p. 14.
1%8bid., p. 20.
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text.”® Indigenous groups, on the other hand, recognized that they would likely lose all
input into the process once the text moved beyond the Working Grang back into
the UN Sub-Commission where only member states could change and make decisions
regarding the text. Therefore, the Indigenous Caucus aimed to create a dochitient w
was as strong as possible, as it would likely be weakened later by UN mertdser sta

At the 11" session of the Working Group in 1993, agreement was reached on a
final text which was to be sent to the Sub-Commission on Prevention of Discrimination
and Protection of Minorities for approval. This text, the Draft Declaration on tieRi
of Indigenous Peoples as agreed upon by the Members of the Working Group at its
Eleventh Sessidft closely resembled the Second Reading Draft from 1992. While there
were some cosmetic changes like renaming the “operative parageagtasticles”, the
only major substantive change concerned self-determination. The articlé-on sel
determination was moved down from first to third, behind a new Article 1 which
mentioned specifically the UN Charter and the Universal Declaratiomfad Rights
and a new Article 2 which articulated the equality of indigenous individuals Witkthair
individuals and their equal right to be free from discrimination. The addition of these t
articles was a direct result of concerns expressed by certain govwesnmest notably
the United States, Canada, New Zealand and Australia regarding the coysi$tenis
declaration with existing international instrumetitswith these two articles as

preliminaries which attempted to balance indigenous self-determinatiom withi

169 |1h;
Ibid., p. 13.
70 Anonymous interview by author with indigenous st 2007. Transcript on file with the author.
"L E/CN.4/Sub.2/1993/29, Annex I.
172 Anonymous interview by author with indigenous st 2007. Transcript on file with the author.
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context of equality of all citizens, the text of Article 3 now read: “Indigenoaplps
have the right of self-determination. By virtue of that right they freelgrdene their
political status and freely pursue their economic, social and cultural developriNent
specific clarification was now offered about indigenous self-determination ngeani
autonomy or self-government. It was already implied in the precedintpsittat this
version of self-determination fully respected the territorial integrityovereign states as
established in the UN Charter. At the same time, the use of the termofrigit-
determination” rather than “the rigtd self-determination” retained the meaning of
inherency desired by indigenous peoples. Chairperson Daes further advocated for
drawing a distinction between
“external” self-determination, by which peoples liberated themselves from
imposed alien rule, and “internal” self-determination, by which collective
groups of Indigenous peoples sought to preserve and develop their cultural
a_md tigritorial identity within the political order of the State in which they
Even with theg\éeglérifications, Canada, New Zealand and Chile still withheld ségupor
indigenous self-determinatiof.
The United States also remained opposed to the collective rights provisions in the
declaration which went “far beyond the limited collective rights recognized

international law.'” Canada raised concerns that the final draft was unclear about the

issue of land rights. Did indigenous land rights mean all traditional lands and iesf@tor

3 E/CN.4/Sub.2/1993/29, p. 16.
7 bid., p. 15.
5 bid., p. 18.
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This would be problematic for states like Canada, and so it proposed some sort of a
“reasonable limits” clause on land rights.

Despite these remaining concerns and reservations by states, the VGndipg
on Indigenous Populations celebrated the fact that, after 11 years, it had achieakd a f
consensus text, which was sent to the Sub-Commission for consideration in 1994. The
Sub-Commission on Prevention of Discrimination and Protection of Minorities in
resolution 1994/45 adopted the Draft Declaration on the Rights of Indigenous Peoples
(Appendix 3) on 26 August 1994. It then also created a new inter-sessional working
group on the Draft Declaration on the Rights of Indigenous Peoples (WGDD) in@rder t

move the declaration process into its next phase, elabotétion.

3) Elaboration Phase: The Fight for Change (1995 — 2006)

The highly volatile and often hostile elaboration phase of the Declaration on the
Rights of Indigenous Peoples began in 1995 with the first meeting of the intemséssi
working group (WGDD). The WGDD was mandated by the Human Rights Commission
to elaborate the Draft Declaration for adoption by the General Assemblglibé end
of the International Decade on the World’s Indigenous Peoples in 2004. The first
meeting of the WGDD was attended by 61 governments and 64 Indigenous and non-
Indigenous NGOs, so the patrticipation by both NGOs and governments grew
substantially since the WGIP meetings, which had active participation Yy ¢wandful

of governments. Apparently the circulation of the 1994 Draft Declaration to all UN

176 ||A;
Ibid.
7" Human Rights Council Resolution 1995/32 of 3 Maté5.
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member states had sparked more government interest in the indigenous rigdgs. ploc

is important to note that, in contrast to the WGIP meetings, the WGDD waalbffic
comprised only of governments and UN organizations; indigenous representatiges wer
technically only “observers” not participants. As was the custom by this point, the
indigenous representatives again requested that a short ceremony be held atinige ope
session of the inter-sessional working group (WGBD).

During the first session of the WGDD, the indigenous representatives stood
strongly unified. Their position was that the Draft Declaration text adoptételyub-
Commission in 1994 represented their minimum standard for protection of indigenous
peoples. They would accept no limits or qualifications on that text as to do so would
legitimize the violations of the rights of indigenous peopfes.

Governments, however, raised a series of concerns and advocated for
“clarification”, “streamlining” and “consistency” with existing erhational instruments
and relied on the primary tactic of “creatively using language to obsdhes than
resolve some of the underlying issu&$.”Some states, especially the United States,
argued that indigenous peoples were already adequately protected ustigy éximan
rights standards and that additional collective rights were not necessaryudtdhe
problematic to the principles of equality and universality of human rights. ThedJnit
States, New Zealand and Australia all advocated that there should not be aaly speci

rights which adhered to indigenous peoples but other governments (Canada and the

18 E/CN.4/1996/84.

179 Statement by the International Indian Treaty Cduatche Open-Ended Inter-Sessional Working Group
on the Draft Declaration, Geneva, 20 November 1995.

180 |nterview by author with indigenous activist, 200Franscript on file with the author.
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Netherlands) did not object to the inclusion of collective rights “as long as tménts
were clear and they were compatible with international F&wSome governments,
notably the United States and Australia, stated that the Draft Declarabiold sle
viewed as an aspirational document and not an articulation of existing rights. Other
governments requested clarification of certain terminology, espetpalbples”,
“indigenous peoples”, and “self-determination”. The most time, however, was@pe
discussions of self-determination.

Much debate surrounded the meaning of “self-determination” as used in the Draft
Declaration. Many governments argued that the Draft Declaration unaugeptaved
the meaning of self-determination beyond its historical context of decolonizatida, w
indigenous representatives made the case that international law should not be frozen in
time so that it prohibits a progression of the princiffle&Governments were most
concerned about the implications for state territorial integrity and unibyugh a few
governments (Colombia, Bolivia, and Venezuela) indicated that a balance could ke struc
between self-determination for indigenous peoples and the unity and territoriakyntegri
of states. Indigenous representatives argued forcefully that anytilomite qualification
of Article 3 on self-determination would be discriminatory since it would imply that
indigenous peoples did not enjoy the same inherent right to self-determinatibatheral
“colonized” peoples do.

At the second meeting of the WGDD in 1996, a dramatic conflict arose

between the indigenous representatives on the one hand and the states and UN on the

181 E/CN.4/1996/84, p. 12.
182 E/CN.4/1996/84, p.10.

130



other. The session opened with a statement from the Indigenous Caucus which called for
the immediate “adoption of the Draft Declaration on the Rights of IndigenouseBeopl

its current text, as approved by the WGIP and the Sub-Commission, in itsyeanid

with no changes, amendments, or deletions as a minimum standard protecting, gromotin
and recognizing the rights of Indigenous peopt&sThe Chairman/Rapporteur Mr. José
Urrutia then proposed that the WGDD begin a re-examination of the Draft Dexlara
article-by-article. This proposal was rejected outright by the IndigeBausus,

standing by their position that the Sub-Commission text already représeote than 10

years of article-by-article work, and it comprised a minimum standard oeinolics

rights. The Indigenous Caucus, in a consensus statement read by Moana'Jabkson,
requested that there be open debate on the Draft Declaration as a whole with the ful
participation of indigenous representatives in order to bring a “sense of dignity to the
proceedings.” The Indigenous Caucus stated that “the need for a cooperativetaproa
crucial to building consensus” and if indigenous peoples were merely observers in the
process, “then many have no desire to subject themselves to such a low standard of
recognition.” The rules of the WGDD were flawed, they said, and violated “thedpir
cooperation and consensus that should guide this process.” Chairman/Rapporteur Urrutia
reacted with indifference to the requests by the Indigenous Caucus and did pbaagce
amendment to the inter-sessional working group rules or procedures. The indigenous

representatives then staged a “walkout in protest of the agenda and the lack of response t

18 This handwritten statement dated 25 October 1886ed by the International Indian Treaty Counnil 0
behalf of the Indigenous Caucus, is on file witlCt® in Geneva.
184 Statement by the Indigenous Caucus, October 25.19
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their collective proposals for chang&"The indigenous representatives wanted to
defend the Draft Declaration in its entirety, not discuss articles one-byidrey viewed
this as another tactic by governments to alter and diminish th&°text.

The Chair then agreed to allow a general debate on the Draft Declarateon to b
added to the WGDD agenda and so many indigenous representatives returned to the
plenary session so that they could defend the Draft Declaration against amendment
especially on Article 3 concerning self-determination. The indigenous espaéses
were still gravely disappointed that they held only “observer” status even thoygh the
were allowed to make statements for the record. Some indigenous delegates from
Australia, New Zealand and North America went home and never returned to the UN
because the “observer” status did not allow for full and equal participation. As Moana
Jackson stated, “because of the implacable opposition of states to self-detenmina
Maori delegation that year withdrew from the procé&sOther indigenous
representatives stayed on, yet, according to the Indigenous Caucus, ahaudig
peoples’ remained united in their commitment to defend the current Draftr &temtc®
and to the principle that the decision of a group to stay or leave was a reflectiaon of tha
group’s inherent self-determinatidfi.

This walkout protest was a success for the indigenous rights movement in two

important ways? First, it succeeded in gaining a partial change in the agenda, even if

1% press Release: Indigenous Peoples’ Caucus GalGhfange to UN Rules, 28 October 1996.

18 Anonymous interview by author with indigenous st 2007. Transcript on file with the author.
187 Interview by author with Moana Jackson, Wellingtéotearoa/New Zealand, 11 March 2008.
18 press Release: Indigenous Peoples’ Caucus Cal@hfinge to UN Rules, 28 October 1996

189 Statement by Indigenous People’s Caucus, 25 Ocid9s.

1 These successes were articulated by an indigerativist in interview with the author, 2007.
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the participation of indigenous peoples in the WGDD remained incomplete. Second, it
helped sort out which governments supported indigenous peoples and which ones were
attempting to use rules to limit genuine partnership. The governments which supported
the return of indigenous representatives to the plenary were: Canada, Denmddg,Swe
Finland, Norway, Mexico, Chile, Bolivia South Africa and Venezuela. HoweverjlBra
and Argentina requested that the session continue with a discussion of individles, artic
a proposal which was supported by the United States, China, Colombia, Australia, and
New Zealand?

A general debate on the Draft Declaration was held followed by a discussion of
the articles, organized into twelve thematic clusters. In general, thertevkeast
amount of concern about or resistance to the articles that dealt with “saftes’such as
education, language, religion and culture, although certain states like the Uates] S
still regularly voiced their opposition to the inclusion of collective rights. Theednit
States remained concerned that collective rights violated the spirizehcgiquality,
non-discrimination and rights of the individual. They asked that these areas hedclarif
Government opposition grew as discussion moved into the articles that dealt with lands,
resources, territories, treaties and cross-border activities. CanaBeaaiigoined the
United States in their opposition to such articles, although they usually artictiieste
opposition in terms of “needing clarification” on the articles in question. The final
cluster discussed were the articles dealing with self-determmadt this point, the

United States voiced complete opposition. Canada also voiced its “concerns” about these

¥ Working Group on the Draft Declaration, Organiaatof Work (Participation),
E/CN.4/1996/WG.15/CRP.7.
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articles. During the discussion of each cluster of articles, indigenouseafagves
strongly and tenaciously made almost the same statement each timadighadus
Caucus supports immediate adoption of the existing Sub-Commission text without
changes or amendments.

At the next WGDD meeting in 1997, the Chair/Rapporteur again decided to hold
general debate before moving to a specific discussion of articles. The W&®D a
decided that the group would operate on a consensus decision-makinéf basithis
meeting, two articles were adopted by consensus of the WGDD without changes or
amendments: Article 43, which guaranteed equal rights to male and femgknmas
individuals, and Article 5, which stated that every indigenous individual has the right to a
nationality, defined as citizenship in a stdteDiscussion was held on eleven other
articles and substantial changes to the text were proposed by Australia, &lendZe
Canada, Brazil, France, Japan, and the United States.

No further articles were adopted in the WGDD for the next seven years. Year
after year in the WGDD, general debate was held, but there wasraattale Indigenous
peoples argued for immediate adoption of the Sub-Commission text and considered it a
victory that there was no qualification of “peoples” or of the right to self-aétetion’**
States (especially the United States, Canada, New Zealand and Auattahigted to
make amendments and alterations to the text, particularly in the areas offds@mnd

self-determination. These proposed changes almost always took the form of

192 |nterview by author with Andrea Carmen, Execufieector, International Indian Treaty Council, Mill
Lacs Nation, 24 September 2007.

%*E/CN.4/1998/106.

19 Interview with Andrea Carmen, 24 September 2007.
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clarifications, or enhancements of issues of definition. Indigenous groups heldystrong|
to their support of the original Sub-Commission text while governments attempted to
change, alter, weaken and “clarify” the text, especially in regard to tethdedf-
determination rights. Discussions were held and changes in text were proposed each
year, but there was only minimal progress and no consensus.

At the 1999 session of the WGDD, the United States made a statement which
summarized its position on the Draft Declaration. The U.S. had difficultibs ayit
turning indigenous peoples’ aspirations into “rights”, b) the unlimited scope that a lack of
defining “indigenous peoples” provided, c) a lack of taking local realities into acajunt
providing autonomy in international law to all indigenous groups everywhere, and e) the
inclusion of collective rights. Canada, Australia and New Zealand eaokssegr
support for the Draft Declaration in principle but chided the indigenous groups for not
engaging in “full and constructive dialogué>”

At the 2000 WGDD session, a long discussion was held which made some
progress on the issue of self-determination and its evolving nature in internatranal la
Indigenous organizations tried to make the point that self-determination was ant a st
concept locked in the decolonization era but was continually evolving and that most
governments were not viewing self-determination in this way. A number of govaisime
(New Zealand, Canada, Venezuela, Norway, Finland, France, Spain, Ecuadon Russia
Federation, and Denmark) recognized that self-determination had both internal and
external aspects, but the international consensus had not yet recognized self-

determination this way. Canada spoke up on this point and stated how it “accepted a

% bid., p. 7.
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right to self-determination for Indigenous peoples which respected theadolitic
constitutional and territorial integrity of democratic Statés.Ih 2001, an indigenous co-
chair for the meeting was appointed in order to facilitate dialogue but theofssue
indigenous participation remained as indigenous representatives were stillotoéd in
agenda setting, or the drafting and adoption of reports. Also that year, the ppssibil
voting on articles, rather than a pure consensus model, was also discusseg &5 a wa
expedite the process.

In 2002, Mexico and Guatemala announced that they both supported the version
of the Draft Declaration adopted by the Sub-Commission. That same yeagnmasg
representatives demanded that they be invited as observers to all priviagsrzsng
held between states to discuss the text of the Draft Declaration and the Indigenous
Caucus continued to express its desire to fully participate in the plenary WGDD
sessions®

Beginning in 2001, the Indigenous Caucus stated that it could consider changes to
the text as long as the core principles and the integrity of the original text wa
maintained. This “cracked the egg” and there was no going back to the originahleard-li
indigenous position on pure and unwavering support for the Sub-Commission text,
according to Andrea Carmen, Executive Director of the Internationahnlaeaty

Council*®

19 E/CN.4/2000/84., p. 8.

197 E/CN.4/2001/85.

198 E/CN.4/2002/98.

199 Interview by author with Andrea Carmen, 24 Septeng07.
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On the first day of the 2004 session of the WGDD, New Zealand, supported by
Denmark, Finland, Iceland, Norway, Sweden and Switzerland, introduced an amended
text for the Draft Declaratiofi? The Indigenous Caucus argued that this text introduced
a number of changes that weakened the rights of indigenous peoples, especially in the
area of land rights, and so they opposed this text in favor of the original Sub-Commission
text?®* The Chair and many states, however, decided to use the new amended text as the
basis for WGDD discussion for the next two weeks.

On November 29, 2004, the first day of the third week of the 2004 WGDD
session, six indigenous delegédtélsegan a hunger strike and spiritual fast “to call the
world’s attention to the continued attempts by some states, as well as thedgNspr
itself, to weaken and undermine the Draft Declaration developed in the UN Working
Group on Indigenous Populations and adopted by the UN Sub-commi&&idgihé
hunger strike called for the Sub-commission text to be sent back to the Human Rights
Commission with the message that no consensus had emerged in the WGDD process in
ten years. They rejected attempts to represent any new amendedaedrsensus
document. They also protested that “a handful of States” had “the opportunity tovweake
the human rights of Indigenous Peoples” and they insisted that the process must include

the voices of Indigenous peoples themseltfeFhe process that had been implemented

2% E/CN.4/2004/WG.15/CRP.1.

2L E/CN.4/2005/89.

202 pdelard Blackman (Buffalo River Dene Nation, Campdindrea Carmen (Yaqui Nation, Arizona,
USA), Alexis Tiouka (Kalina, French Guyana), ChaimeaWhite Face (Oglala Tetuwan, Sioux Nation
Territory, North America), Danny lllie (Traditionéhdependent Seminole Nation of Florida, United
States), Saul Vincente (Zapoteca, Mexico).

23 press Release: Hunger Strike by Indigenous Pgdpépresentatives at the United Nations, 29
November 2004.

2% press Release, 29 November 2004.
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in the WGDD, they argued, encouraged “openly discriminatory proposals foreshiaypg
States which weaken the Declaration, but does not allow us to defend the position of the
vast majority of Indigenous Peoples of the world by calling for adoption of the text
approved by the Subcommissioff."The mandate of the WGDD had ended and there

was no consensus text.

The hunger strike ended on 2 December 2004 after a meeting of the hunger
strikers with the UN High Commissioner on Human Rights and the Vice President of the
UN Commission on Human Rights resulted in an important turning point in the process.
The High Commissioner promised that no document which differed from the Sub-
Commission text would be adopted by the Human Rights Commission if it was not
produced by a consensus of indigenous pedfjlda.response, the WGDD
Chair/Rapporteur decided to ask four groups of facilitators to consult with tdlijpants
on proposed changes of language. The Human Rights Commission also extended the
mandate of the WGDD by one year.

During 2005, the government of Mexico held a workshop intended to discuss, in
an informal manner, the major outstanding issues of self-determination, lanttgjes
and resources. Indigenous experts had also held a meeting during the year and noted that
the Indigenous Caucus was ready to provisionally adopt many articles. In the 2005

meeting of the WGDD, Chair/Rapporteur Luis-Enrique Chavez indicated thatvwas a

295 Open Letter to the President of the UN Commissietduman Rights, from 130 indigenous nations and
organizations, 15 March 2005.
2% |nterview by author with Andrea Carmen, 24 Septen#907.
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need to show progress to the Commission on Human Rfghats] therefore, in the spirit
of moving forward, he presented a Chairman’s prop8sai all articles which had been
previously discussed. He proclaimed that this text was “as close to the ldegires
possible, while including proposed amendments where they seemed to be retuired.”
will refer to this text as the Chairman’s Proposal.

Even though many states expressed disagreement with the text of the Chairman’s
Proposal on self-determination, lands and resources and collective rights, tthe \eess
meeting of the WGDD and a consensus on a text was needed. The United States,
Australia and New Zealand submitted a proposal on 13 December 2005 intended to
weaken Article 3 on self-determination by restricting the meaning of indigeself-
determination to self-management, but this wording was rejected by indigenous
representatives and their small group of allied states (especialigdviaxd Guatemala.)
Some changes were made to the Chairman’s text, most notably the additioclef4&ti
which added protections for state territorial integrity, some changesitte/30
regarding land rights and Articles 32 and 34 on collective rights, all inteagedtide
additional protections to state sovereignty vis-a-vis indigenous peoples’ self-
determination. The Chairman’s Proposal was presented to the Human Rights Council in
June 2006 as a final compromise text even though language in the areas of self-
determination and land rights could not be agreed upon. The United States, Canada, New

Zealand, Australia and the Russian Federation still objected to the key provisiansl on |

27 The Human Rights Commission was being dissolveraplaced with a new body called the Human
Rights Council.

208 Revised Chairman’s Summary and Proposal, E/CNOS2UG.15/2

209 E/CN.4/2006/79, p. 4.
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and self-determinatiofi® The majority of states, indigenous organizations and

international organizations did voice support for this compromisé'text.

4) Passage and Implementation Stage: Forging Change (2007 forward)

The Human Rights Council passed the Declaration on the Rights of Indigenous
Peoples on 29 June 206&nd forwarded it to the General Assembly for adoption by the
end of 2006. The Human Rights Council resolution was adopted by a vote of 30 votes
for, 2 against and 12 abstentions. Of the states which had posed the majority of
opposition to the Declaration in the WGDD, only four were voting members of the
Human Rights Council at the time. Brazil voted in favor, Canada and the Russian
Federation voted against, and Argentina abstained.

On 20 December 2006, a non-action resolution was put forward by a group of
African states (led by Namibia) to defer action on the Declaration in ther&@e
Assembly arguing that, since the African countries had not been involved in the working
groups, more time was needed for further consultatioAlthough African countries
have had longstanding issues with how to define “indigenous peoples”, it has also been
widely charged by indigenous groups that the African Group was being manipulated

behind the scenes by the United States and CdHadleanesty International issued a

219 Anonymous interview by author with indigenous wisti, 2008.

ZILUN Doc A/59/258 (2004).

212 UN Human Rights Council Resolution 2006/2.

23 UN Doc A/61/448 (2006).

24 The author heard this accusation numerous timegenviews and during attendance at meetingsef th
Indigenous Caucus in Geneva.
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statement on 6 June 266%vhich accused the Canadian government of being
“obstructionist and exploitative in it efforts to block discussion” on the Deabarati
Amnesty International also contended that Canada had been encouraging sthies, in A
Latin America and Asia to oppose the Declaration. While there is little hatenee of
such manipulation, the frequency with which it is voiced by indigenous activistgetestif
to the depth of suspicion that had built up over the years against the US and Canadian
governments.

Between January and August 2007, a group of states which were supporting the
Declaration (led by Mexico, along with Peru, Guatemala and Fiji) workedtingt
African Group on a ‘package’ proposal of amendntéttsresolve the impasse without
re-opening negotiations on the Declaration itself. The Mexican delega®ofthe
opinion that if negotiations on the text of the Declaration were re-opened, it wadiild fai
At the request of the African Group, indigenous representatives were exclotedllfr
discussions, even as observers.

On 31 August, the African Group along with Mexico, Guatemala and Peru,
presented the Indigenous Caucus with yet another new draft of the Declarationdikppe
4)2® The African Group package, which proposed nine proposals (five deletions and
four additions) to change text in the Declaration, maintained about 95% of the original

language of the Declaration and kept the following provisions intact: selfraiegtion,

215 press report by Canada Press, Ottawa. Source:
http://ca.news.yahoo.com/s/capress/070606/natmielln_native_rights.

218 GRULAC/African Group Package.

27 statement by Enrique Javier Ochoa Martinez, Sestretary, Humanitarian and Social Issues,
Permanent Mission of Mexico to the United Natioha ®rogress Report on the Declaration on the Right
of Indigenous Peoples, 12 April 2007, Church Ceatehe UN, New York.

218 African Group Package, United Nations Declaratiarthe Rights of Indigenous Peoples, 30 August
2007.
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treaties, lands, territories and resour¢eg he major changes put forward by the African
Group involved enhanced protections for state sovereignty and territorial ytegvit
notably in Article 46. The African Group also reported that, although a fevg sizte
indicated their intent to oppose the Declaration, they felt they had sufficiesttegtass
the Declaratiori?® The African Group also told the Indigenous Caucus that they would
block any additional amendments.

Beginning on Saturday 1 September 2007, urgent faxes and emails went out from
the Indigenous Caucus to indigenous nations and organizations around the world asking
for consultation on the proposed amendments made by the African Group. The regional
coordinators of the Indigenous Caucus collected responses until noon on Tuesday 4
September 2007. Clearly, there was no time for the Indigenous Caucus to seek
consensus. Les Malezer, Chair of the Indigenous Caucus, stated that “thase urge
consultations will determine whether or not we can live with the amendments, and the
Declaration is adopted OR whether we cannot accept the agreed version and the
Declaration will not be adopted”

While some indigenous organizations opposed the amendments and some elected

to simply “not support” yet “not oppose” the African Group amendntétitse

29 Urgent Request and Update Relating to Final UNokoon the Declaration on the Rights of Indigenous
Peoples issued by Les Malezar and Mililani TrasiGift Regional Coordinators on the Draft Declarati

on the Rights of Indigenous Peoples, 2 Septemb@r.20

20 |bid. The states voicing opposition were Canada, AliafrNew Zealand, the United States, the
Russian Federation and Columbia.

221 Anonymous interview by author with indigenous wisti 2007. Transcript on file with the author.

22 Urgent Message — Indigenous Peoples — Global Qtatism — Important Notice. Sent out by Les
Malezer, Chairperson, Indigenous Peoples CauctiedtiN, 1 September 2007.

22 5ome indigenous organizations, like IITC, decittedot support yet also not oppose the amendments.
IITC’s Executive Director Andrea Carmen explainbdttwhile they supported the Sub-Commission text
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Indigenous Caucus held a press conference on 6 September 2007 to endorse the
amendments to the text of the DeclaraffdnAgain, the indigenous representatives
accused Canada of manipulating the African Group by trying to use aid as adats@
accused Canada of recently pressuring the Kenyan ambassador to mekaensthat
Kenya had no indigenous peopt&sThe Indigenous Caucus called for the adoption of
the Declaration by the General Assembly of the UN the following week.

On 13 September 2007, Mr. Luis Enrique Chavez, Chair of the Working Group
on the Draft Declaration introduced to the General Assembly, on behalf of Pétru, dra
revolution A/61/L.67, to adopt the Declaration on the Rights of Indigenous Peoples
(Appendix 5)%2** This document was included in the official report of the sixty-first
session of the Human Rights Council in 2006. Australia, New Zealand and the United
States requested a recorded vote. There were 143 votes in favor, 11 abstentions and 4
votes against. The votes against were: Canada, New Zealand, Australia andetie Uni
States. The Abstentions were: Azerbaijan, Bangladesh, Bhutan, Burundi, Columbia,
Georgia, Kenya, Nigeria, the Russian Federation, Samoa and U¥faine.

The Indigenous Caucus celebrated the vote as a victory and expressed that it
looked forward to the Declaration being implemented as international cust@wary
Les Malezer, Chair of the Indigenous Caucus, stated:

The Declaration does not represent solely the viewpoint of the United
Nations, nor does it represent solely the viewpoint of the Indigenous

and the Human Rights Council text, they would rpase these amendments. She said, “It was eltiser t
or worse.” Interview by author with Andrea CarmdmC, Mille Lacs Nation, 24 September 2007.

224 press Conference on Indigenous Rights DeclaratldbhDepartment of Public Information, New York,
6 September 2007.

223 |hid.

226 N Doc A/61/L.67 (12 September 2007)

22T UN Doc A/61/295 (2007).
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Peoples. Itis a Declaration which combines our views and interests and
which sets the framework for the future. It is a tool for peace and justice,
based upon mutual recognition and resfréct.

The United States issued a statement that same day, articulatingtipmsithe
Declaratior’® The U.S. noted that, since it had participated in negotiations in Geneva
over the years, it was “fully aware of what participants intended in itSrdraénd so it
was in a position to “provide an understanding of the intent of participating states on the
core issues.” The U.S. stated that the Declaration “was an aspiratiorabtieclwith
political and moral, rather than legal, force.” The U.S. also rejected outaigint
possibility that this document is or can become customary international llaalso
expressed its opposition to reproducing the Article 1 common to both the ICCPR and the
ICESCR, which states that “all peoples have the right of self-deteromiiati

What most indigenous peoples had not noticed was that the resolution which
passed the General Assembly on 13 September 2007 had undergone a critical and
unannounced change at the last minute. The text that was presented to the General
Assembly included a text of the Declaration which had newly (but sileritiyed
Article 3 on self-determinatiofi* “Indigenous peoples have the rigbtself-
determination (emphasis added)” which differed significantly from the@dirGroup
text of Article 3 which read: “Indigenous peoples have the nfbelf-determination

(emphasis added.) As Maori lawyer and activist Moana Jackson explained:

28 press Release: United Nations General Assembbpisdhe United Nations Declaration on the Rights
of Indigenous Peoples. Issued by the Indigenooples’ Caucus Regional Steering Committee, 13
September 2007.

29 «Opservations of the United States with respethéoDeclaration on the Rights of Indigenous Pesjple
13 September 2007, available through doCIP.

230 |nternational Covenant on Civil and Political Rigland the International Covenant on Economic,
Social and Cultural Rights.

%1 Tena rawa atu koe (many thanks) to Moana Jackson who bratgghtssue to my attention.
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In all other human rights conventions, the wording read that all peoples
have the right of self-determinati@hand the word ‘of implies inherency,
that as a human, self-determination is something of you, it's within your
humanity. What this says is that indigenous peoples have the right ‘to’
self-determination so that transfers to something which you might one day
be fully entitled or you might one day aspire to. And that prepositional
change was deliberately engineered by the UN and by the states and in a
deeply legal sense and a philosophical sense | think it changes and
diminishes self-determination. It is not accorded to indigenous peoples as
it is accorded to other peopl&s.
This last minute, unannounced, subtle change to the text of the Declaration likely
indicates that, even with the added protections for state sovereignty, theaDaclar
represented a change in the conception of self-determination which wesostill

revolutionary for certain states to accept.

Conclusion

As James Tully has said “the transnational Indigenous rights movement engages
in a wider struggl@againstthe structures of domination by workitigoughthe
structures of domination and utilizing the tools of government to modify and transform
it.”#%* This is a very good characterization of what indigenous global politics is and what
it aims to do.

As | have discussed in this chapter, the features of indigenous global poétics gr

out of a particular set of developments during the late 1970s and early 1980s which laid

#32The UN charter includes the fundamental princigleelf-determination, but Article 1 of both the
International Covenant on Civil and Political Riglaind the International Covenant on Economic, $ocia
and Cultural Rights state that “All peoples hawe tiight of self-determination.”

233 Interview by author with Moana Jackson, Maori tiglawyer and activist, Wellington, Aotearoa/New
Zealand, 11 March 2008.

24Tylly, James (2000). “The Struggles of IndigenBesples for and of Freedom.” In D. Ivison, P.
Patton and W. Sander®olitical Theory and the Rights of Indigenous PegpiCambridge: Cambridge
University Press.
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its critical groundwork and, after a long and arduous process, eventually led to the
passage of the Declaration on the Rights of Indigenous Peoples. It was tige passa
this document by the UN General Assembly which signified important, yet often
unnoticed, global change. So why did the Declaration on Indigenous Rights take so long
and why was it so threatening to states? The answer to both questions lies trathe ini
constitution of indigenous global politics and the important international changeeequir
in order to recognize indigenous peoples’ rights. From its earliest begimminggsnous
global politics set out, not simply to enhance the rights of indigenous individuals,dut als
to carve out a space in international politics for the recognition and accommodation of
indigenous land rights and self-determination, necessitating significatst ishiioth
collective rights and the meaning of self-determination. The pass#ge Déclaration
by the UN General Assembly added two sets of collective rights to the imealat
human rights consensus: “soft rights” which focused on indigenous culture, language,
religion, etc., as well as the “hard rights” of land and self-determinatioaddition,
indigenous global politics forged another important change in international pbltic
performing international relations in a new way, an indigenous way and from an
indigenous perspective. Much of the progress forged by indigenous global pohties ca
about through solidarity, consensus, protest and pure tenacity, largely made yssible
the new indigenous style of international relations.

In constituting itself around land rights and self-determination, indigenohbalgl
politics necessarily placed pressure on two hegemonic ideas which are both also

extremely threatening to certain states and constituted the source aéststance to the
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Declaration: first, the Westphalian system of sovereign nation-statesecond, liberal
constructions of the state and the international human rights consensus. Indigenous
global politics sees the Westphalian system of sovereign independent ratésmasta
construct that privileges Euro-centric societies over all other segii@tithe international
sphere. Ultimately, the transnational indigenous rights movement seeks both a
renouncement of all colonial doctrines in both international and domestic discourse, and a
reconfiguration of the system of sovereign independent nation-states toward a mor
pluralistic conception. Indigenous global politics aims to alter the acteptaning of
self-determination away from a purely statist conception in order to reecieiz
nationhood of indigenous peoples, and decouple that nationhood status from statehood
status’® Securing indigenous rights to land and self-determination through a less state
centric and more multi-faceted view of sovereignty thus offers a new aticufzar

challenge to the hegemonic, though increasingly pressured, Westphaliaatiotex

system.

The indigenous movement’s push for indigenous self-determination also
challenges the global norm toward liberal conceptions of governance. Whil@ttme
demands of the indigenous rights movement revolve around non-discrimination, poverty
and the disadvantages that indigenous individuals around the world experience when
compared to other citizens of their states, the demand for self-determimatidaa a
correlate, land rights, pushes the bounds of the liberal state to its outer limits and

normatively challenges its hegemony. Indigenous global politics, then, is alsogoushi

25 paul Keal. 2003European Conquest and the Rights of Indigenous I[Bsophe Moral Backwardness
of International Society Cambridge: Cambridge University Press.
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for a more pluralistic vision of state and society—a vision which continues temhell

the fundamental structure of the international status quo.
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Chapter 4
State Responses to the Emerging Indigenous Rights Regime: Compli&ivader-
Compliance, Partial Compliance and “Over-Compliance”

As discussed in Chapters 2 and 3, an international discourse and regime of
indigenous rights has emerged in recent decades. This regime does notepeesknt
a new norm emergence cytleut rather, an extension of the cycle. As was elaborated in
Chapters 2 and 3, the emerging indigenous rights regime does not only add new
indigenous rights norms to the international human rights consensus; it challenges some
fundamentals of the human rights system and the international system of Wastphali
sovereign states. The emerging indigenous rights regime places pahticaoral
demands on states, asking them to enact and implement constitutional, legestatioe
domestic policy instruments to recognize and protect not only the rights of indigenous
peoples as individual citizens but also as collectives with land rights and thef regit
determination. Given the major, if not subtly revolutionary, international challenges
involved in the emerging indigenous rights regime, the high level of commitment
required of states in that regime, and the non-binding nature of the indigenous rights
regime, states could be expected to respond to this emerging regime in aydoersi
ways and at a variety of levels. This chapter will address the issue akstatase to
the changes in international indigenous rights. How are states responding to the
emerging indigenous rights discourse? What patterns are emerging in Staliaromenm

with international indigenous rights standards? Since the indigenous rights moigement

! Martha Finnemore and Kathryn Sikkink (1998). &mtational Norm Dynamics and Political Change.”
International Organization52(4):887-917.
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not a typical human rights movement, are there any unusual patterns of statarcmefipl
If so, how can such patterns be explained?

This chapter will proceed in two major sections. The first section will present
analyze a data set on state compliance in indigenous rights to determine thantomi
patterns of state compliance. Analysis of this data set will show five possiiclemes
in indigenous rights compliance by states: compliance, non-compliance, under-
compliance, partial compliance, and a new concept, which | am terming “over-
compliance.” | define an “over-compliant” state as one that paradoxickdly ta
constitutional, legal and/or policy actions which recognize specific rayjrascategory of
rights that go beyond that state’s international human rights treaty obligatidas
normative international commitments. In the second part of the chapterseeklla
general explanation for state over-compliance in indigenous rights, whiditHemn

elaborate and substantiate in subsequent chapters devoted to specific states.

State Compliance in Indigenous Rights

Table 4.1 displays a data set | have compiled on state compliance with
international indigenous rights standards as of 31 December 2008. The data set is
composed of fifty-three countries, which are considered by the International Warg G
for Indigenous Affairs (IWGIAj to be the countries with significant populations of

indigenous peoples. Every year, the IWGIA produces a report entitled “Tlyehaodis

2 The International Work Group for Indigenous Af@a{tWGIA) is an NGO located in Copenhagen,
Denmark.
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World.” Data on the status of indigenous rights shown in Table 4.1 is drawn primarily
from the IWGIA'’s reports in years 2006, 2007 and 2008.

Table 4.1 presents the fifty-three countries by region, following the lead of the
IWGIA's reports, so that regional trends can be readily identified. Thefihsmn,
percentage of indigenous population, is drawn from the IWGIA annual reports. Where
indigenous population figures (rather than percentages of population) were provided, the
percentage of indigenous population was calculated as a percentage from theslWGIA
figure of indigenous population and the country population figures given by the 2008
CIA World FactbooK. A country’s political system is shown as either Parliamentary,
Presidential, Semi-Presidential or One-Party, as reported by the 2008 @Ilé\

Factbook. Each country’s legal system is also coded according to the information
provided by the 2008 CIA World Factbook as either Common Law, Civil Law, or Mixed.

The next three columns in Table 4.1 are indicators of a country’s ratification or
accession status regarding three major human rights treaties:a@tmaticnal Convention
on the Elimination of All Forms of Racial Discrimination (ICERD), the In&tional
Covenant on Civil and Political Rights (ICCPR) and the International Covenant on
Economic, Social and Cultural Rights (ICESCR). A country receives a checkboxhe
if it has achieved ratification or accession on the convention in question. A country does

not receive a check if it has signed the convention but there has not beenicatifica

3 IWGIA. 2006. The Indigenous World 20068Copenhagen: IWGIA.; IWGIA. 2007The Indigenous
World 2007 Copenhagen: IWGIA.; IWGIA. 2008he Indigenous World 2008Copenhagen: IWGIA.
* Central Intelligence Agency. 2008he 2008 World FactbookOnline edition:
ww.cia.gov/library/publications/the-world-factbook/
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accession. All information on the human rights treaty status of countries cameih &
UN Human Rights Treaty Website.

The next three columns deal directly with international indigenous rights
instruments, specifically ILO No. 107 (“ILO 107°)LO No. 169 (“ILO 169" and the
United Nations Declaration on the Rights of Indigenous Peoples (“the Declayation”
“DRIP”).® A check in the column for ILO No. 107 indicates that the country had ratified
ILO 107 at one time. Since ratification of ILO No. 169 meant that a country’s support
for ILO 107 was automatically denounced, there are a number of countries which show
on the ILO website as having denounced ILO 107. However, a country gets a check in
the ILO 107 box if they had ever ratified ILO 107. A check in the ILO No. 169 box
indicates that the country has ratified ILO No. 169. All ratification inforomadin ILO
No. 107 and 169 comes from the ILO webSit€he next column shows the General
Assembly voting status of countries on the Declaration on the Rights of Indigenous

Peoples. There are four categories of voting status for the DeclaFatipisgainst,

® http://treaties.un.org

® International Labor Organization (ILO) ConventioroNLO7 on Indigenous and Tribal Populations
concerning Protection and Integration of Indigen@unsl Other Tribal and Semi-Tribal Populations in
Independent Countrieghe first international treaty dealing with indigpus issues, was passed in 1957.
Drafted and passed without indigenous participatilois convention was criticized later for its patdistic
tone. States which ratified ILO No. 107 pledgedpmtect” indigenous populations against discrintioa
and other social ills and also committed the s@&essist indigenous populations toward “progressiv
integration into the life of their respective coues.”

"1LO Convention No. 169, concerning Indigenous aridal Peoples in Independent Countriegas
passed in 1989. No. 169 represents a significhrdrece over the paternalistic tone of No. 1070lt n
longer presumes the eventual disappearance origgimof indigenous peoples as in No. 107. Rather
includes provisions for some collective land rigatel political self-determination.

8 The United Nations Declaration on the Rights afigenous Peoples (DRIP, or “the Declaration”) was
passed by the United Nations General Assembly oBel3ember 2007. As a U.N. Declaration, DRIP is
not yet an international convention and is not @ered to be international law, but it does repnese
normative international consensus on the righiadifjenous peoples. It should be noted that theeth
states examined here—Australia, New Zealand anddzanrare among only 4 states which voted against
the DRIP in the General Assembly.

® http://www.ilo.org
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Abstain and Absent. Voting status on the Declaration is taken from the UN General
Assembly document on the Declaratidn.

Following the DRIP vote column is a column which offers comments on each
country’s individual indigenous rights status, as of 31 December 2008, taken primarily
from the IWGIA reports from 2006, 2007 and 2008. For unknown reasons, New Zealand
was not included in the IWGIA report but, since the Maori population in New Zealand is
15-17%, which in this author’s opinion makes it a substantial indigenous population, |
have included it in the data set and compiled the data from a variety of sources.

The next three columns constitute a coding of indigenous rights compliance
behavior by the state. The first of these columns indicates the level of aytountr
indigenous rights commitment. For coding purposes, this column relies on the
ratification record indicated in the columns on ILO 169 and the DRIP vote. If a country
ratified ILO 169 and/or voted “For” the DRIP on the floor of the General Assenhially, t
country is deemed to have a “High” level of indigenous rights commitment. If argount
has not ratified ILO 169 and voted against the DRIP, or was absent for the vote, or
abstained from the vote, that country is coded as having a “Low” level of indigenous
rights commitment.

The next column is a coding of constitutional, legal and policy conduct
concerning indigenous rights standards. For this column, there are three possible codes
1) High (indicating both a constitutional/legal compliance and policy complia?ce

Medium (indicating a high level of constitutional/legal compliance but a low level of

1% United Nations. UN Department of Public Infornoati “General Assembly Adopts Declaration on the
Rights of Indigenous Peoples.” 13 September 2Q0M.Document GA/10612.
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policy implementation, indicating an implementation gap), and 3) Low, indicatiogy

level of both constitutional/legal compliance and policy implementation.

The last column is a coding of a country’s indigenous rights compliance behavior.

This coding was done by comparing the previous two columns, Indigenous Rights

Commitment and Constitutional, Legal and Policy Conduct, according to the formula

shown in Table 4.2.

Table 4.2 Formula for Compliance Coding

Indigenous Rights Constitutional, Legal & Indigenous Rights
Commitment Policy Conduct Compliance

High High Compliant
Low Low Non-Compliant
High Medium Partially Compliant
High Low Under-Compliant
Low Medium Over-Compliant
Low High Over-Compliant

In other words, if a country has a high level of indigenous rights commitment and

a high level of constitutional, legal and/or policy conduct, the country would be

considered compliant. Following Raustiala and Slaughter’s defirlitioompliance

occurs when a country’s behavior matches the legal standard. On the other hand, a

country which does not make any commitment to the international standard and also does

1 Kal Raustiala and Anne-Marie Slaughter "Internaio_aw, International Relations and Compliance." |
Handbook of International Relationedited by T. Risse and B.A. Simmons W. Carlsnag8;58. London:
Sage, 2002, p. 539
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not alter its behavior would be considered non-compliant. A high level of commitment
and a low level of policy conduct indicate a country that is under-compliant in indigenous
rights because it is demonstrating a level of compliance which is far belowotirdry’s
indigenous rights commitments. A partially compliant country is one that hgh a hi
level of commitment but is gapping in implementation such that it earns a mediten sc
for policy conduct? A country is considered partially compliant rather than under-
compliant if it has made certain constitutional, legal and policy changes in thigodirec

of its positive indigenous rights commitments, but it has not fully achieved itsoleve
commitment. Finally, the “over-compliant” countries are ones where therenedium

or high level of constitutional, legal and/or policy conduct but only a low level of
commitment, indicating that constitutional, legal and policy compliance éxd¢bat
country’s level of indigenous rights commitment. “Over-compliance” is a padted a
concept which has not yet been considered by international relations theory. My
supposition is that international relations theory has not considered “over-anogjli
since the assumption is that states find it easier to sign or vote for antiotexha
covenant than to implement actual policy, so “commitment” is generally addome
exceed “conduct” if the two do not match. It is under-compliance and, more recently

partial compliance, which has typically received attention in IR theoryrapdlicy

12 partial compliance is a term and a concept brofagtit by Darren Hawkins and Wade Jacoby in “Phrtia
Compliance: A Comparison of the European and IAferican Courts for Human Rights” (2008), an
unpublished paper presented at the 2008 AnnualitMeet the American Political Science Association.
Partial compliance is defined in this paper as‘thieldle ground” between compliance and noncompkanc
Hawkins and Jacoby maintain that states can plgriamply in a variety of ways including, but not

limited to, ratification but not legislative implemtation or implementing part of a treaty but e éntire
treaty or even underfunding agencies to monitorg@nce. | follow the lead of Hawkins and Jacoby i

an attempt to break down the dichotomy of compkaaied noncompliance in an effort to better undadsta
compliance behavior.
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practice. Yet, in some curious cases, “conduct” exceeds “commitment” vghach i
counter-intuitive behavior.

| define “over-compliance” in indigenous rights as a situation where: (1)ea stat
recognizes indigenous land or self-determination rights beyond that state’saéttal
obligations, or the state (2) recognizes a category of indigenous rigiteésopposing
that same category of rights in international discourse. For example, tié dasasigned
the first indigenous rights convention, ILO No. 107, and behaves according to its
provisions, then that state would be compliant. However, if a state has signed the more
advanced ILO No. 169, but its behavior matches only the weaker standards of ILO No.
107, it would be considered under-compliant. But, if a state has signed ILO No. 107 yet
shows reform behavior that brings it in line with the stronger standards of ILO No. 169,
then that state would be considered “over-compliant.” | place the term “ougshance”
in quotes to indicate that while these states have exhibited some behavior wkich goe
beyond their formal legal and/or normative international commitments, thiefaléfidr
short of indigenous peoples’ expectations and demands. The term “over-compliance”
does not indicate or imply that such states are completely complying withgemdang,
international indigenous rights standards as articulated in the United Nagolesddion
on the Rights of Indigenous Peoples (DRIP)—they areamdy that these states are
performing above the level that would be expected based upon their low international
commitments in indigenous rights.

Because this is a qualitative study, the data in Table 4.1 have been analiized wit
an eye toward detecting dominant trends in indigenous rights compliance and have not
yet been subjected to a rigorous multi-variant analysis. The compliance fesult
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Table 4.1 are shown in Table 4.3. The data shows that only 3.8% of the countries in the
Table 4.1 data set are compliant with their indigenous rights commitments, 19.2% are
non-compliant, 23% are partially compliant, 48% are under-compliant and 6% are “over-
compliant,” meaning that their constitutional, legal and policy conduct exceaedieted

of commitment.

Table 4.3 Indigenous Rights Compliance Rates by Compliance Level

Level of Number of Percentage of
Compliance Countries Countries
Exhibiting this Exhibiting this
Level of Level of
Compliance Compliance
Compliant 2 3.8%
Partially Compliant 12 23%
Under-Compliant 25 48%
Over-Compliant 3 6%
Non-Compliant 10 19.2%
Total: 52 countries

Regionally, some trends are apparent from the data in Tabté @fithe five
countries in the Arctic region, two are compliant, two are partially comtpdiad one is
non-compliant. In North America, one is non-compliant and one is “over-compliant.”
Latin America shows the highest rate of under-compliance as all fourteeniegimthe
data set are either under-compliant or partially compliant. All the lLatierican

countries have a high level of commitment but range in practice from low to medium

13 Region has been found to be a determinant in statgliance behavior in Simmons (2000) and Lutz and
Sikkink (2000)
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levels of compliance conduct, so Latin American countries appear to have high
aspirations in indigenous rights but a serious implementation gap. In the two Pacific
countries shown in the data set, both are “over-compliant” with a low level of
commitment but a medium to high level of policy practice. Of the eleven Asiarriesunt
in the data set, seven are under-compliant, one is non-compliant and two arg partiall
compliant. Taiwan cannot be evaluated for compliance as it is not currently lzemam
the United Nations and therefore unable to cast votes in the General Assemblyg Amon
Asian countries, there is a tendency toward a high level of commitment but also a
widespread resistance to recognizing indigenous peoples within their borders. As
countries tend to consider these peoples to be ethnic or national minorities, rather tha
indigenous. The nineteen countries of Africa have a mixed compliance record.as wel
The level of commitment varies substantially and, like Asia, there isragstendency to
not recognize certain populations as indigenous. Like other developing regions,
implementation of indigenous rights policies is quite low.

Given the novelty and the implications of the emerging indigenous rights regime,
a high rate of under-compliance and relatively small rate of compliance ssinpoising;
however, the 6% rate of “over-compliance,” especially in developed countriestbf Nor
America and the Pacific, is worthy of further investigation. While othestéfnized,
developed countries in the Arctic region and North America display compliance, non-
compliance, under-compliance or partial compliance in indigenous rights, why do some

of these countries exhibit this puzzling pattern of “over-compliance”?
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Explaining “Over-Compliance”

The theoretical approaches for explaining state compliance or non-coraplianc
with international law, including human rights law, fall into three basic streBms
rationalist; 2) liberal, and 3) constructivist. | argue that none of therexlgerature has
offered an explanation of compliance which can sufficiently explain the observation of
“over-compliance” uncovered in the data set on indigenous rights, although a
constructivist explanation coupled with Hathaway’s cost of commitment tHeuigls
particular promise. | will then examine the Table 4.1 data set for additiodahee

which can refine the hypothesis for “over-compliance.”

Theoretical Approaches

The rationalist strand of explanation for state compliance or non-compliance with
international law is rule-based and claims that states, as rational gmtoeshd comply
with international law regimes that meet their national interests. Nw®eacholars have
relied on this stream of thought, arguing that “nation-states obey interndéianahen it
serves their short or long term self-interest to do so” or that “nations enqupgrative
strategies to pursue a complex, multifaceted long-run national interesticim w
compliance with negotiated legal norms serves as a winning long-teteggtia a

iterated ‘prisoner’s dilemma’ gamé>”

4 Oona Hathaway (2003). “The Cost of Commitmer8tanford Law Review55:1821-1862.

5 Robert O. Keohane (1997). “International Relaiand International Law: Two OpticsHarvard
Journal of International Law 38(2): 487-501.; Duncan Snidal (1985). “The @arheory of International
Politics,” World Politics38:226.; K.W. Abbott (1992). “Elements of a JdDiscipline, International Law
and International Relations Theory: Building BridgeAmerican Society of International Legal Practice.
86: 167-168.; J. K. Setear (1996). “An Iterativedpective on Treaties: A Synthesis of International
Relations Theory and International LawHarvard International Law Journal 37:139, 142-147.
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Rationalists argue that states are unitary actors who pursue their &eestat
given constraints on their capacity and power. Compliance for rationalists isolve
strict calculation of interests in light of the existing distribution of pofara positive
calculation of costs and benefits of ratificatfdnUsing the rationalist approach, there is
likely no reason that any state would comply with human rights law in regard to
indigenous rights. First, states have much greater material and disquoaier than do
indigenous peoples. Second, if states view concessions to indigenous groups as a zero-
sum game, then the state only stands to lose power and capacity by making astyjcdom
changes which would recognize indigenous rights within the state. Therefore, a
rationalist explanation completely fails to explain why states would eweply, much
less over-comply, with human rights relating to indigenous peoples. The rationalis
explanation can be invoked for explaining the tremendous amount of non-compliance and
non-adherence to the indigenous rights discourse among the majority of statesllyspec
powerful states, in the world.

Chayes and Chay®sand Downs, et. df offer rationalist explanations for state
compliance. The Chayses, while not purely rationalist, take a ratiolealisig,
managerial approach, assuming that non-compliance is actually deviant belnavior
arguing that non-compliance can be dealt with through more effective management,

enhanced communication or technical assistance. Their emphasis is on persttasion r

16 Benedict Kinsgbury (1998). “The Concept of Coraptie as a Function of Competing Conceptions of
International Law.” Michigan Journal of International Law19(2):345-375.

"Wade M. Cole (2005). “Sovereignty Relinquishedpl&ining Commitment to the International Human
Rights Covenents, 1966-19998merican Sociological Reviewr0:472-495.

18 Abram Chayes and Antonia Chayes, “On Compliankcg€rnational Organizatiort7, No. 2 (1993).

9 George W. Downs, David Rocke, and Peter Barsotsithe Good news About Compliance Good News
About Cooperation?,” itnternational Institutions: An International Orgaration Readered. Lisa Martin
and Beth A. Simmons (Cambridge, Mass.:MIT Pres8,120

167



than enforcement. Downs, et.al. agree that non-compliance is deviant, not expected,
behavior, since states only sign on to and comply with international regimesethat ar
so different from what they would have otherwise done. Downs, et. al. also focus on
better cooperation and changes in technology to enhance compliance with a focus on the
collective benefits to be obtained.

These rationalist theories ultimately fail to explain the compliance, masie
“over-compliance” of certain states with human rights law pertaining toendigs
people. Their claim that states will only join treaty regimes that theyde be in their
best interest can account for why only a few (20) states have ratifie@ dbb@ention No.
169 but cannot account for the large number of states which voted for the Declaration.
On the whole, then, the theory does not offer a good explanation of indigenous rights
compliance and no explanation whatsoever for why a state would be reluctariy arati
international instrument whose standards it is already exceeding.

Liberal approaches to explaining state compliance with internationablsevug
on the rationalist assumption of states as unitary actors, allowing for a eégaijgn of
the state into various domestic components, each with individual interests. Thet intere
of the state, then, is represented by an aggregation of all of these variestant€nee
strand of liberal compliance theory claims that compliance involves conjonntit
norms which are made by a variety of actors, rather than a system ofCalegpliance

is thus understood as an outcome of political interaction of the aggregated prefefence
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relevant actor8’ This theory rests on the notion of rule-legitimacy, as elaborated by
Franck?!

The other strand of liberal theory rests on regime type as a critjgahatory
variable. Moravcsi® and Slaughtéf both argue that compliance with international law
depends on the liberal democratic character of the regime. Resting on tHegiaras
the Democratic Peace theory that democracies do not fight one anotheratido$tr
compliance theory argues that because democracies tend to be moredrar@smhmore
open to citizen and NGO influence, liberal democracies comply with internal@ewnal
better than non-democracies.

If liberal theory is to explain state compliance and non-compliance with
international human rights law pertaining to indigenous rights, then one could expect to
see a much higher number of liberal democracies complying than non-demochacies
fact, this is the case. Australia, New Zealand and Canada are all diberacracies with
a strong record of compliance. Where the theory loses some of its explanaterygow
that it accounts for neither the non-compliance of a liberal state like thed\$iages
with the international indigenous rights standards nor does it account for the camplia
of a rather illiberal state like Colombia. Along with many other libera¢stahe United
States has not ratified ILO No. 169, but it has also not made any domestic constitutional
or legislative reforms to address its discrimination of indigenous peoplesthede

ICCPR. As a liberal democracy that has participated in other aspectd©CIPR, its

20 Kingsbury 1998.

# Thomas M. Franck. 1995:airness in International Law and Institutian®lew York: Clarendon.
22 Andrew Moravscik, “Taking Preferences SeriouslytiBeral Theory of International Politics,”
International Organizatiorbl, no. 4 (1997).

% Anne-Marie Slaughter, “International Law in a Wbdf Liberal States,European Journal of
International Law6, no. 4 (1995).
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lack of compliance with indigenous rights norms weakens these liberal theories.
Furthermore, some of the ratifying countries for ILO No. 169 were Latinrikare

countries. Many of these nations cannot be classified as clear liberal deesarad

those that are certainly do not have a high quality of democracy, yet mangebtates
(e.g. Colombia) have made bone fide attempts to improve their relationship with
indigenous people in order to comply with the international human rights norm. Clearly
then, this strand of compliance theory, while supplying some potential insight into
explaining compliance, leaves open a number of important questions. Most damaging in
terms of its explanatory power, neither strand of liberal theory can exgdigia state

would recognize any collective rights nor can liberal theory explain whgtewbuld
over-comply with its indigenous rights treaty obligations while attemptingoitklihe
emergence of an international normative standard on indigenous rights in the fbem of t
Declaration.

Constructivist explanations for compliance take a process, not rule oriented,
approach and “give central significance to the social construction of idgaiftce
meanings among actors in the international systésw'that interests and identities are
inter-subjectively constructed. Through this inter-subjective process, ldlesr@a
society to self-constitute so that states and other relevant actors thus bdwrtieey
imagine themselves to be. In other words, norms do not have a regulative function as
they do in liberal explanations but have a constitutive function. Norms constitute the
identities of actors and it is these identities which drive their behavior. thdeheory,

“nations thus obey international rules not just because of sophisticated calcidabohs

24 Kingsbury 1998, p. 358.
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how compliance or noncompliance will affect their interests, but because aertpahit
of obedience remakes their interests so that they come to value rule comfiance.
Other normative theories of compliance emphasize the transnational legal
processes that help constitute state identities. Finnemore and Sikkink, for exaguyse
that international norms emerge through the activity of transnationas Att®hese
norms become institutionalized international instruments which then help guide state
behavior as a “norm cascade” develops. According to these normative models,
ratification and compliance are a matter of the normative commitmentdefstars as
states become socialized to international ndfmas Simmons argue reputational
concerns explain compliance patterns, meaning that states will complyteithational
commitments in order to maintain their positive reputations as law-abiding iesuntr
Koh?® offers a thick constructivist explanation for why states obey international
law. His explanation provides a comprehensive explanation for state compliance, and he
also provides part of the theoretical footing for an explanation of some states’ “
compliance” with international human rights standards pertaining to indigenous.people
Koh argues that nations obey international law due to a process of interaction,
interpretation and internalization of international norms into domestic lggjainss.
This legal process, which is transnational in character, claims that-stdies,
international organizations, multinational corporations, NGOs and private individuals

interact in a variety of domestic and international arenas in order to maprentand

% Harold Koh, “Why Do Nations Obey International L2yvYale Law Review086, no. 8 (1997), p. 2634.
% Keck and Sikkink, 1998.

2 David Bearce and Stacy Bondanella (2007). “Irdeegnmental Organizations, Socialization, and
Member-State Interest Convergencénternational Organizatiorél (4):703-733.

2 Beth Simmons (2000). “International Law and S&edavior: Commitment and Compliance in
International Monetary Affairs.”American Political Science Revié (4):819-836.

2 Koh (1997).
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internalize international law. This “international legal process” is distm that it is
“transnational, normative, and constitutive” in charattethus, it is through this
dynamic process of making, interpreting and complying with legal normalthatevant
actors’ identities become inter-subjectively shaped and constituted by the norm

| suggest that a constructivist explanation provides solid theoretical grounding for
an explanation of “over-compliance.” In constructivist logic, all relevamirsict
identities come to be shaped by making, interpreting and complying with the norms that
emerge from dynamic processes. For the indigenous rights movement, timagxpla
begins in the late 1960s-early 1970s when indigenous leaders in several courdimes beg
linking up trans-nationally in a common struggle for protection and recognition of thei
rights. However, as Keck and Sikkiikdescribe, Indigenous people had reached an
impasse with their states, and so the trans-national Indigenous movemepteaiteEm
“boomerang” around the state and thus bring international pressure back upon it and thus
gain the domestic reforms desired. During the same time period, statesctezly
engaged in a concerted international effort to advance human rights around the world.
By framing their quest for rights into the human rights frame, the indigenous matveme
entered a dynamic transnational legal process.

By their interactions over time, both the indigenous movement and the states
came to constitute themselves in certain ways. A new supranational idah&ty

“indigenous people,” or “indigeneity,” emerged out of this protéesd, at least among

%0 Koh (1998), p. 2626.

31 Keck and Sikkink (1998).

32D. Ivison, P. Patton, et., al. (2000). “Introtdan.” Political Theory and the Rights of Indigenous
Peoples D. lvison, P. Patton and W. Sanders, eds. Ciagdar Cambridge University Press.; R. Neizen
(2003). The Origins of Indigenism: Human Rights and thetfesl of Identity Berkeley: University of
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certain segments of indigenous peoples, formed a new global layer of identity to
indigenous peoples’ already complicated pattern of kinship, tribal, and national yninorit
identities. Likewise, certain states gained an identity as a “stumppgpder of
international human rights.” Furthermore, this interaction has begun to change the
domestic political discourse in certain countries in two important wayst, thies
domestic political discourse regarding indigenous people began to shift in cextesn st
from a completely needs-based discourse to one that is increasinglybagktf This
means that rather than seeing indigenous people as a disadvantaged multicultural
minority needing further integration into the dominant liberal society, ttesain states
began acknowledging that indigenous people had a unique set of rights, especially
regarding land and/or self-determination. Second, all three “over-compiatnhs

have increasingly distanced themselves from the British Crown, and, during the last
several decades, each has enacted significant constitutional and eletbonad to
solidify their own identities. Thus, in order to establish a national identity diftom

the British Crown and unique in the post-Cold War world of globalization, these
countries needed to find and articulate an identity that was distinctlyafastr
Canadian or New Zealander, which required coming to terms with theirmBrdlenial
legacy. As Tully* argued, the emergence of the discourse of indigeneity entailed a
similar discursive shift in the domestic constitutionalisms that had hisllgraupported

colonial domination.

California Press.; K.S. Coates (2004)Global History of Indigenous Peoples: Strugglel &urvival
Hampshire: Palgrave Macmillan.

% R. Maaka and A. Fleras (2002). “Engaging withigletheity: Tino Rangatiratanga in Aotearoa.”
Political Theory and the Rights of Indigenous PespD. Ivison, P. Patton and W. Sanders. eds.
Cambridge: Cambridge University Press, p. 235-276.

34 James Tully (1995)Strange Multiplicity: Constitutionalism in an AgéDiversity. Cambridge:
Cambridge University Press.
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It is this dynamic interaction, coupled with Hathaway’s cost of commitment
theory” which | propose can explain why certain states “over-comply” with human rights
standards regarding indigenous people. The international indigenous movement framed
its struggle under the human rights discourse even though their most desired nights we
not technically included in the discourse, and, at the same time, certain sta¢esoma
domestic reforms in order to enhance their identity as good stewards of hghtarand
reconcile their colonial legacy. But, as Hathaway argues, domesticemient
mechanisms and the cost of making an international commitment must be cahisidere
any evaluation of the effect of international law on state behavior. Ther&foteeaties
with low enforcement mechanisms (as is the case with most human righés)restates
will take into account the costs that would be entailed by bringing their @Eaatio
compliance as well as the likelihood that those costs would be realized. The end result
that, as Hathaway observed, countries with better rights practices a&eetatant to
commit to rights instruments while those with poor domestic enforcement meubkanis
are less reluctant. So, in the larger international context of emerginggitmeal
indigenous rights discourse and norms, certain settler states must re¢wcdelbnial
legacy and their post-colonial self-image. In these states, however, tioé feoly
committing to the emerging indigenous rights discourse would be extremely high, bas
upon domestic enforcement mechanisms. Therefore, these states do not sign or ratify
indigenous rights instruments with which they may already be in complianaies St
whose international identities were not constituted by their complianceamdth

advancement of human rights norms or who had no compelling desire to reconcile their

% Hathaway (2003).
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colonial past (e.g. the United States, Latin America) did not make the sahefle
domestic reforms as other states which did develop these identities.

The constructivist component of my explanation of “over-compliance” can
account for why a state which exhibits “over-compliant” behavior would sameidtusly
resist signing treaties or adopting norms which would commit the stateogmieiog the
full body of indigenous rights. Because a change in domestic political discourseesvol
reconciling the colonial past, there is an upper limit on indigenous rights racnghdt
these liberal states can tolerate, which is significantly short of teegérg international
indigenous rights discourse. The constitutions of these liberal states aigepremthe
doctrines of individualism, equality and multiculturalism. These doctrines uétiynat
limit the possibility of fully recognizing indigenous peoples’ claims withia ¢xisting
constitutional order since indigenous collective land ownership and self-deteominati
require a sovereignty-sharing and nation-to-nation relationship betwestate and
indigenous nations since liberalism would consider indigenous rights to be “special
rights” for certain groups of people. So, even though these states are willinggto ma
certain rights concessions to indigenous people, these concessions appear tal o roote
the state’s identity as a good and socially just global citizen and th's siedée to be
identified as distinct from its colonial past. A liberal state, howeveriretonstrained
by the doctrines of liberalism. Thus, the possibility of a full nation-tmnaelationship
between indigenous nations and states in a plurinational state, as articulaged in t
Declaration and the indigenous rights discourse, is excluded, or at least diminished, as

discursive possibility. Therefore, while dynamic interactive idestiti@y compel states
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to “over-comply” with their human rights obligations in indigenous rights, they are
likewise limited by that same dynamic.

The cost of commitment component of my explanation, which predicts that
countries with better practices are more reluctant to commit to internatistraiments
due to their expected costs, can account for the demonstrated reluctance of three
democracies with strong domestic Indigenous rights policies to commit tadigenous
rights discourse. According to Hathaway's theory, the internal costs of thatitnent
are simply too high. Hathaway’s findir§$iowever, suggest that the determinant of
treaty ratification is democracy. Since the Table 4.1 data set shows wanety of
indigenous rights compliance levels among liberal democracies with strenggint
enforcement mechanisms, a further refinement of Hathaway'’s theorificalgan an
indigenous rights context, is warranted. In the next section, | will exahenEable 4.1
data set in more detail, seeking to further unpack additional domestic determirtaets of

cost of committing to the emerging international Indigenous rights discourse.

Data

The advancement of indigenous rights evinced in certain countries and not in
others is sometimes explained as a matter of domestic demographic and fenttibca.
Three arguments are typically offered to explain this phenomenon. Firstid that
these advancements are the result of a large indigenous population. Second,
advancements in indigenous rights can be attributed to parliamentary or proportional

representative domestic political systems, as are used in AustraliaaCarhNew

% Hathaway (2003).
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Zealand® Third, indigenous rights compliance is often attributed to a country’s legal
system®® Using the data set in Table 4.1, | conducted a comparison of indigenous rights
compliance by percentage of indigenous population, followed by comparative analyses
by political (presidential versus parliamentary) and legal (common veirslkgaw)
systems. Several trends emerge from the data set which show that tleeghreents
typically offered for indigenous rights compliance either cannot be well sigiploy the
data from Table 4.1, or else they offer only a partial explanation of “over-conipliant
state behavior.

First, the argument that a high population of indigenous people in a country
leads to higher levels of indigenous rights sounds plausible at first, but the argaitsent f
when the data on indigenous rights compliance is analyzed. First, the data set does not
show any significant difference in indigenous rights compliance rates retizese
countries with large and small percentages of indigenous population. As Table 4.4
shows, the percentage distribution of countries which are compliant, non-compliant,
partially compliant, under-compliant and “over-compliant” is very similaether the
percentage of indigenous population is small (less than 10%) or large (greater than or
equal to 10%.) Figure 4.1 shows the compliance percentage distribution of countries
with small indigenous populations while Figure 4.2 shows the compliance percentage
distribution in countries with large indigenous populations. As both Table 4.4 and

Figures 4.1 and 4.2 demonstrate, the percentage of partially compliant cogntries i

37 A. Lijphart, Patterns of Democracy: Government Forms and Perémce in Thirty-Six Countrie@New
Haven, CT: Yale University Press, 1999). As Lijgtergued, minorities in parliamentary, proportibna
representative systems have better representagortiiey receive in presidential and single-member
district plurality systems, as are found in cowgtiike the United States and many countries imLat
America.

38 A forthcoming book by Beth Simmons finds that mtnce to commit to human rights treaties is more
frequent among common law countries than in caiv countries.
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slightly larger in the countries with a small indigenous population while theage of
under-compliant countries is slightly larger in countries with large indigenous
populations, but these differences are small and the similarity in the distibetween
large and small indigenous populations is striking. This finding suggests that the

percentage of indigenous population is not a driving force in rights compliance.
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Table 4.4 Distribution of Indigenous Rights Compliance by Percentage of

Indigenous Population

Less than 10% Compliant 1 2.8
(35 countries) Partially 9 25.7
Compliant
Under-Compliant 16 45.7
Over-Compliant 2 6.0
Non-Compliant 7 20.0
Equal to or Greateff Compliant 1 5.8
than 10%
(17 countries) Partially 3 17.6
Compliant
Under-Compliant 9 52.9
Over-Compliant 1 6.0
Non-Compliant 3 17.6

Figure 4.1 Compliance Distribution with Small Indigenous Population

Compliant
3%

Over-
Compliant
6%
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Figure 4.2 Compliance Distribution with Large Indigenous Population

Compliant
6%

Partially
Compliant
17%

Over-
Compliant
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Second, a comparative analysis of indigenous rights compliance by political

system suggests that a country’s political system (presidential \adisnentary) is a
factor in both commitment to indigenous rights and the overall pattern of indigenous

rights compliance. Table 4.5 shows that a presidential country is most likely te under

comply or partially comply, rather than to comply, with its indigenous rights

commitments, indicating that presidential countries tend to make a higher level of

indigenous rights commitment than do parliamentary countries. Indeed, Table 4.6 shows

that the level of indigenous rights commitment in presidential regimes i§icagily

higher than in parliamentary systems, as almost 82% of presidential régineemade a
high level of indigenous rights commitment versus 62.5% of parliamentary countries

which have made such a high commitment. There are no “over-compliant” countries

among those with a presidential system.
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Table 4.5 Distribution of Indigenous Rights Compliance by Political Syem

Political System Level of Number of Percentage
Compliance Countries
Demonstrating
the Level of
Compliance
Presidential Compliant 0 0
(33 countries) Partially 9 27.3
Compliant
Under-Compliant 18 54.5
Over-Compliant 0 0
Non-Compliant 6 18.1
Parliamentary Compliant 2 12.5
(16 countries) Partially 3 18.75
Compliant
Under-Compliant 5 31.25
Over-Compliant 3 18.75
Non-Compliant 3 18.75

Table 4.6

Indigenous Rights Commitment by Political System

Political System Level of Number of Percentage
Indigenous Rights| Countries with
Commitment this Level of
Commitment
Presidential High 27 81.8
(33 countries) Low 6 18.2
Parliamentary High 10 62.5
(16 countries) Low 6 37.5

Parliamentary countries are more evenly distributed in their complianceidseha
than are presidential countries, so the compliance results are alssfaohelusive than
in presidential countries. Parliamentary countries are just as liketyriplg with their

indigenous rights commitments as to under-comply, and they are also just a®likely
181



partially comply as to “over-comply.” Their level of indigenous rights cotment is
generally high (62.5% of parliamentary countries have a high level of corantjtrbut
there is not such a high percentage of high commitment countries among padigme
countries as there are among presidential regimes (62.5% for parliamentry 81.8%
of presidential). Three parliamentary countries with a low level of comenit are
“over-complying” with their indigenous rights commitments.

In sum, parliamentary countries have a tendency toward a lower level of
indigenous rights commitment while presidential countries more often make a highe
level of commitment. However, a higher level of commitment by presidentialrasint
often means that they tend to come up short on compliance, with about 82% of
presidential countries either partially complying or under-complyinig thieir typically-
high indigenous rights commitments. Parliamentary countries, on the other hand, tend to
make a lower level of commitment, but they have more even compliance results.
Roughly two-thirds of parliamentary countries make a high level of indigenous right
commitment. Two out of ten, or 20% of those parliamentary countries making a high
commitment actually comply with those commitments, and eight out of ten such
countries remain partially or under-compliant. 18.75% of all parliamentary siate
non-compliant, meaning that they have made low commitment to indigenous rights, and
another 18.75% of parliamentary countries “over-comply” with their rights coments.
These results suggest that parliamentary countries tend to be a bit nrareeésn their
level of commitment to indigenous rights than are presidential regimes. fhalsa
more likely to match or, even exceed, their level of commitment in their tdresial,
legal and policy conduct. However, while “over-compliance” in indigenous rights has
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occurred only in parliamentary systems, and there does appear to be somearorrelati
between parliamentary regimes and lower levels of rights commitnleatdata set
shows that a parliamentary system is necessary but not sufficient asamaggplfor,
“over-compliance” in indigenous rights.

Third, there also appears to be a correlation between a country’s legal agstem
its indigenous rights compliance. Table 4.7 displays the data on indigenous rights
compliance in common law versus civil law countries. The data shows that thefrate
under-compliance and partial compliance run much higher (56% and 26%, respectively)
in civil law countries than in common law countries (25% and 8%). Rates of compliance
are 5% in civil law countries versus 0% in common law systems while non-cac®lia
runs at 13% on civil law countries and 42% in common law countries. As in the
compliance analysis by political system, the only countries which are-tovepliant”
fall entirely into one category, common law systems. This suggests arafiesoci
between a common law system and over-compliance in indigenous rights, which

represents a full 25% of common law countries in the data set.
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Table 4.7 Distribution of Indigenous Rights Compliance by Legal System

Legal System Level of Number of Percentage
Compliance Countries
Demonstrating
the Level of
Compliance
Common Law Compliant 0 0%
(12 countries) Partially 1 8%
Compliant
Under-Compliant 3 25%
Over-Compliant 3 25%
Non-Compliant 5 42%
Civil Law Compliant 2 5%
(39 countries) Partially 10 26%
Compliant
Under-Compliant 22 56%
Over-Compliant 0 0%
Non-Compliant 5 13%

Also like in the case of parliamentary versus presidential systems, mtieh of
difference between compliance levels in common law and civil law courdries
attributable to the level of indigenous rights commitment. Table 4.8 shows thakethe ra
of high commitment among civil law countries is very high (87.1%) while comnwon la

countries tend to exhibit a lower level of commitment (66.6% are low commitment)
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Table 4.8 Indigenous Rights Commitment by Legal System

Legal System Level of Number of Percentage
Indigenous Rights| Countries with
Commitment this Level of
Commitment
Common High 4 33.3%
(12 countries) Low 8 66.6%
Civil High 34 87.1%
(39 countries) Low 5 12.9%

When political system and legal system are combined in the analysis, an even
stronger relationship appears. As Table 4.9 displays, only parliamentary common law
countries are over-compliant, and a full 44% of those countries with parliamentary
common law systems demonstrate “over-compliance” in indigenous rights. As in prior
analyses, “over-compliance” is associated with a comparatively low ratdigénous

rights commitment among parliamentary common law countries, as shown in Table 4.10.
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Table 4.9

Combined

Indigenous Rights Compliance by Political & Legal System

Political and Legal Level of Number of Percentage
System Compliance Countries
Demonstrating the
Level of
Compliance
Parliamentary Compliant 0 0%
Common Law
(7 countries) Partially Compliant 1 14%
Under-Compliant 2 28.5%
Over-Compliant 3 43.8%
Non-Compliant 1 14%
Parliamentary Civil | Compliant 2 22.2%
Law
(9 countries) Partially Compliant 2 22.2%
Under-Compliant 3 33.3%
Over-Compliant 0 0%
Non-Compliant 2 22.2
Presidential Compliant 0 0%
Common Law
(9 countries) Partially Compliant 2 22.2%
Under-Compliant 3 33.3%
Over-Compliant 0 0%
Non-Compliant 4 44.4%
Presidential Civil Compliant 0 0
Law
(27 countries) Partially Compliant 8 29.6%
Under-Compliant 17 63%
Over-Compliant 0 0%
Non-Compliant 2 7%
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Table 4.10 Indigenous Rights Commitment by Political & Legal System

Combined
Political and Level of Number of Percentage
Legal System Commitment in Countries
Indigenous Rights| Demonstrating
this Level of
Commitment
Parliamentary High 3 42.8%
Common
(7 countries) Low 4 57.1%
Parliamentary Civill High 7 77.7%
(9 countries) Low 2 22.2%
Presidential High 1 20%
Common
(5 countries) Low 4 80%
Presidential Civil High 25 92.5%
(27 countries) Low 2 7.4%

Given the low commitment to indigenous rights in parliamentary common law
(57.1%) and presidential common law countries (80%), it appears that a common law
country, whether a parliamentary or a presidential system, is legsthlagl a civil law
country to make a high commitment in indigenous rights. In order to see if this
reluctance among common law countries to make a high commitment is widespread
among other human rights instruments or is unique to indigenous rights, one more
analysis was conducted. Table 4.11 displays the percentage of the twelve cammon |
countries which make high commitments (defined as signatory or ratifigéti other
human rights instruments, specifically the ICERD, the ICCPR and theQREShe
results range from an 83.33% to a 91.66% rate of high commitment among common law
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countries, indicating that common law countries do not have a general probleng maki

high levels of commitment to human rights instruments other than indigenous rights.

Table 4.11  Percentage of Twelve Common Law Countries Making High

Commitments on Major Human Rights Instruments

Human Rights Instrument | Number of Common Law Percentage
Countries Making High
Commitments (i.e. signature

or ratification)

ICERD 11 91.66%
ICCPR 11 91.66%
ICESCR 10 83.33%

The twelve common law countries in the data set clearly have no problem making
high commitments to other major human rights instruments, so it does not appear that
common law alone is a determinant of a country’s reluctance to commit to indigenous
rights. Therefore, while there is a strong correlation between commantha
country’s reluctance to make a high commitment to indigenous rights, and some
relationship between common law and “over-compliance” in indigenous rights, the
common law explanation is insufficient in itself to explain a pattern of “oveptance”
in indigenous rights in certain countries.

To recap, the data set showed no noticeable relationship between percentage of
indigenous population and indigenous rights compliance. Also, both the political system
and legal system arguments have traction, as some association between catnmon la

parliamentary systems and “over-compliance” with Indigenous rightsl@rasnstrated.
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Conclusion

In this chapter, | have examined state responses to the emergingtionaina
indigenous rights discourse and have identified four levels of state complidghce wi
international standards: compliance, partial compliance, under-compliance amd a ne
concept, which | have termed “over-compliance.” “Over-compliance” occurs when a
state’s legal, constitutional or policy conduct regarding indigenous righteasis level
of commitment to international indigenous rights instruments.

Analysis of a data set on indigenous rights compliance shows that 71% of
countries are partially or under-compliant with their indigenous rights conemign23%
are compliant and 6% are “over-compliant.” Compliance levels are highest in Europe,
North America and the Pacific, although certain countries with medium to high lega
constitutional or policy conduct are reluctant to make a high commitment to indigenous
rights and are considered “over-compliant.”

“Over-compliance” is a concept that has thus far not been considered by
international relations theory and deserves further examination. A briefwref/the
compliance literature reveals that rationalist and liberal theorige f@xplain “over-
compliance,” however an explanation grounded in constructivist theory coupled with
Hathaway’s cost of commitment theory is offered as a possible explanation.

According to this explanation, “over-compliance” results when parliamentary
common law settler states which identify as “strong supporters of humari gghts
caught in a particular tension. These states must reconcile their cadgaiey land their
post-colonial image within a larger context of emerging indigenous rightswlss In a
shifting international order, however, these same states are reluctantrtot¢o the
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emerging indigenous rights standards because the cost of commitment is high, due to the
domestic enforcement mechanisms present in those states and remnants obttiair col
foundation. What is the remaining source of this high cost of commitment in these
parliamentary common law settler countries? In the next two chapterstodss of
indigenous rights in two parliamentary common law settler countries, Neandeand

Canada, will seek further refinement of this high cost of commitment explanation f

“over-compliance.”
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Chapter 5
Indigenous Rights in New Zealand
You can’t be honourable in a fundamentally dishonourable process of dispossession.

--Moana Jackson, 2008

New Zealand is a country that takes its international reputation and its
international human rights obligations very seriously. New Zealand hasdratifie
numerous human rights instruments, including the ICERD, the ICCPR, and the Optional
Protocol to the ICCPR. Upon ratification, these instruments have a signifiqzattion
domestic New Zealand law. New Zealand has passed a number of domesstivegis
acts to uphold its international human rights obligations to non-discrimination, including
the Race Relations Act of 1971, the Human Rights Commission Act of 1977 and the New
Zealand Bill of Rights Act of 1998.New Zealand did ratify ILO No. 107, but not ILO
No. 1697 so under its ratified instruments, New Zealand is obligated to respect the
equality of the Mori as citizens of New Zealand and take positive steps to ensure non-
discrimination of Miori. But, at the same time, New Zealand refused to ratify ILO No.
169 so it is not obligated under international human rights law to uphold indigenous land
and self-determination rights. New Zealand also campaigned actively auwbagatinst
the Declaration on Indigenous Rights in the UN General Assembly, later issuing a

statement that “provisions in the Declaration are fundamentally incompatthl®&lew

1 C.J.1. Magallanes. 1999. “International Humagh®$ and their Impact on Domestic Law in Indigenous
Peoples Rights in Australia, Canada and New Zedlaimdligenous Peoples’ Rights in Australia, Canada
and New ZealandP. Havemann, ed. Oxford: Oxford University Press

2 Allison Brysk. 2000From Tribal Village to Global Village: Indian Rigaiand International Relations in
Latin America. Stanford: Stanford University Press.
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Zealand’s constitutional and legal arrangements, the Treaty of Waiawgihe principle
of governing for the good of all our citizers.”

New Zealand is also known worldwide, and takes great pride in its reputation, as a
beacon of hope for indigenous citizens. It has officially addaokriMis an official
language of New Zealand, including officially renaming the country Aotdilew
Zealand, as Aotearoa is theati language word for the islands known in English as
New Zealand. The government has mandated that all children learn smme M
language in school. It has renamed many place names from English back tagimeail or
Maori names. It has enacted extensive and expansive government programs to help
reduce disparities and help 4dri achieve their full potential®” In fact, the disparities
between Mori and non-Mori in New Zealand have been reduced to the smallest level
anywhere in the world where indigenous peoples live in non-indigenous dominated
societies. In short, New Zealand has demonstrated a remarkable comrtotivieoti
and has been recognized around the world for its efforts. Yet, at the same time, New
Zealand is known among indigenous peoples as one of the ‘gang of four’ who vocally
opposed and voted against the Declaration on Indigenous Rights in the UN General
Assembly, and it has continually refused to consider ratification of ILO 169.
Furthermore, activists for &bri self-determination find themselves perpetually at odds

with the New Zealand government, even coming under arrest in some extsaadéoca

% New Zealand Mission to the United Nations/ Te Mair@ Aotearoa. United Nations General Assembly,
Declaration on the Rights of Indigenous Peoplespldhation of Vote by New Zealand Permanent
Representative H. E. Rosemary Banks. 13 Septepfliat.

* The main government agency charged with this st called Te Puni Kokiro, which translates as
“Realising Maori Potential.”
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their advocacy of Mori rights and sovereignfy.New Zealand, therefore, is a paradox in
indigenous rights compliance. It is far ahead of other settler societiesievgays and
yet is one of the global leaders in resisting indigenous rights advancemewnt.caH this
paradox, this conjunction of overt opposition to the codification of indigenous peoples’
rights and an “over-compliance” of practice in recognizing indigenous “rights” be
explained?

Indigenous rights in New Zealand presents a paradox which defies the usual
explanations of state compliance. Rationalists, who argue that states obetiotal
law when it is in their best interest to do so, cannot account for the paradox of why New
Zealand excels in some areas concerning indigenous peoples and then simultaneously
resists the international rights standard. Liberals, who focus on statensibyfwith
norms and equate compliance with liberal democracy, cannot explain why Nemndea
a liberal democratic country which is normally a world leader in human rigttisely
resists the Declaration and indigenous rights. In the remainder of this chaplier
explore the New Zealand case in light of the constructivist “cost of conemiitm
explanation presented in Chapter 4. This explanation argues that parliancentargn
law countries which were founded on the Doctrine of Discovery are caught incalpart
tension of reconciling their colonial legacy and their post-colonial image withilatger
context of the emerging indigenous rights discourse. While the reliance on thi@@®oct
of Discovery in the New Zealand case is largely implicit, its presencetheless

translates into a high cost for the “strong human rights supporter” of Ndandda

® On 15 October 2007, 300 paramilitary police raitledses and arrested 17 Maori sovereignty activists
under the Terrorism Suppression Act of 2002 (T S$Kg,first time that the Act was invoked in a search
warrant. Ezra Black, “New Zealand’s Police Accusé®epressing Indigenous MaoriMcGill Daily. 25
October 2007.

193



commit to emerging indigenous rights standards because a full renouncétient
Doctrine of Discovery would challenge the foundation and the perceived legitirhacy o
the New Zealand state.

There are several important factors at play in the New Zealand badehvargue
have led to its paradoxical indigenous rights behavior under a constructivist cost of
commitment, factors which rationalist, liberal and common explanations digo eiiss
or under-emphasize. First, an extremely vocal indigenous movement has been highly
active in New Zealand since the 1970s and 1980s, a movement which is well connected
to the international indigenous rights movement and invokes an international human
rights framework for indigenous rights. Second, New Zealand has also come to
demonstrate a high level of concern for its human rights reputation both overseas and i
its own self-image. Third, the nation has a history of British colonialism, anayifs |
argue, an implicit reliance on the Doctrine of Discovery. New Zealand, like etimer
Commonwealth countries, has become somewhat preoccupied with a search for its
identity as it has increasingly separated from Britain in recent.y@ag has become a
more multiethnic society and, as trade has increased with its Asian and Reigiibors,
its ties with Britain have weakened. In its attempt to carve out a newanboeral
identity, New Zealand as a whole has begun taking aoriNbentity as part of national
identity. All of these factors have converged to create an atmosphere of indigenous
reconciliation in New Zealand, beginning in the 1970s. But, as | will argue in this
chapter, the character of that reconciliation has pushed New Zealand iniamirect

which it simultaneously opposes indigenous rights as articulated by the tranghati
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indigenous rights movement while achieving a high level of indigenous “rights” in
certain areas.

Reconciliation efforts in New Zealand have exposed a huge gap between two
dominant Miori and Bkeha® understandings of the Treaty of Waitangi, and what the
resulting governance structure of Aotearoa/New Zealand should look like. One
understanding of indigenous reconciliation, which is ofteakel@ and New Zealand
government position, is that the Treaty of Waitangi gave the Crown total spugrei
over New Zealand under one unified parliamentary government. | will refer tasthis
“Doctrine of Discovery” understanding of the Treaty relationship, where tibnrC
assumes its cultural superiority and also presumes that, with the signiregTogaty,
Maori gave up, and it acquired, full and complete sovereignty. This vision of
reconciliation and the Treaty requires settlement of past grievanced #eethation can
move forward, unified and equal, under the “one law” of Crown sovereignty. The other,
and contrasting, interpretation of the Treaty is what | will term thed"Rangatiratanga”
understanding of the Treaty, which is one that preserves the Tino Rangadicdtang
Maori. Tino Rangatiratanga is a Maori term which best translates into ‘sgugrei
although this is not a purely accurate translation. There are two versionsloédle of
Waitangi, and Tino Rangatiratanga was reserved to Maori under the Maorigangua
version of the Treaty. This interpretation pushes for a rearrangement oé#tg Tr

relationship between &bri and Bkeha toward a plural sovereignty or multiple

® Pakeha is a Miori word which means the members of New Zealandjsugation which are not bbri.

The word first referred to the settler populatibatthad origins in the British Isles. The usehefterm

later expanded to refer to all settlers which wafrEuropean origin. Some New Zealanders stillthse
word in this context, however in its common contenapy usage it refers to all members of the pomrat
which are not Mori or Polynesian, therefore encompassing all gplogulations in New Zealand. It is thus
more a term of political and/or social categorizatirather than strictly racial or ethnic.
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sovereignty partnership in governance. | argue in this chapter that it igphietyveen
the two understandings of indigenous reconciliation and the Treaty relationghip tha
ultimately accounts for indigenous rights over-compliance in New Zealani. |
examine how this gap has played out in recent years as discourses surroundiaegtthe Tr
of Waitangi have shifted and crystallized into these two understandings wéich a
direct tension with one another. | will demonstrate how New Zealand, as a strong
supporter of human rights and a liberal democracy with effective domestia ights
enforcement mechanisms, emphasizes “soft rights” focus in indigenous righemgats
firmly rooted in the Doctrine of Discovery understanding of the Treaty and réetinai

in order to avoid the high cost of commitment which would necessary under the Tino
Rangatiratanga understanding, given indigenous demands for land and seifrdeiten
coupled with the strong domestic human rights enforcement mechanisms in New
Zealand.

After providing some critical background on the Treaty of Waitangi, | will
examine how the various conditions developed which have propelled New Zealand
toward reconciliation efforts related to the Treaty, specifically imeadomestic
indigenous rights movement which invoked the international indigenous rights discourse,
a reputation and self-image as a strong supporter of human rights, and a sHiftimgj na
identity. These conditions propel New Zealand toward a particular understanding
reconciliation and the Treaty, the Doctrine of Discovery understanding. thesillook
at two specific issues that illustrate the two reconciliation discoutrgdayain New
Zealand and expose the gap between the two discourses. The “cost of commitment” of
moving New Zealand, a “strong human rights supporter” closer to the indigenous, or
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Tino Rangatiratanga understanding, is ultimately excluded in both instanaes a
discursive possibility. The Waitangi Tribunal and the Treaty Settlerpentsss, and

the 2004 Foreshore and Seabed legislation both demonstrate the limits of the Dbctrine o
Discovery understanding of reconciliation and the Treaty relationship. Each of these
recent cases of indigenous rights controversies in New Zealand tigstna two

different and competing understandings of reconciliation and the Treatylaindew
Zealand, the gap that remains between them and, most illuminating, how NewdZeal
attempts to maneuver between them, thus ‘over-complying’ in certain righ¢simrea
order to avoid a renegotiation and a restructuring of Crown sovereignty in daftdaw
Zealand which would be required under a Tino Rangatiratanga understanding of
reconciliation. | will close with a discussion of some of the most recentsetéort

advance the Tino Rangatiratanga view of the Treaty relationship.

Conditions for Reconciliation in New Zealand

Unlike neighboring Australia, the relationship between thervand the Crown
has never been defined by teera nullius,or the “empty land” doctrine. Unlike in the
United States, Doctrine of Discovery has not been explicitly relied uporvin Ne
Zealand’s domestic jurisprudence as the basis of the nation’s foundation. Rather, the
British Crown signed a treaty with theabti in 1840, the Treaty of Waitangi, which is
considered the founding document of the state of New Zealand. This Treaty was not
signed as a peace treaty, as there was no state of war betaeead the English prior

to the Treaty. Rather, this was a Treaty which was intended to peacefully found the new
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settler territory of New Zealand and establish a relationship of goverbatween Mori
and the Crown.

When the Treaty was signed in 1840, there were two versions: the English
language version and theabti language version. These two versions of the Treaty
differed in one critical respect, a difference which has remainedstir@ughout New
Zealand’s history. The English language version stated that the Crownamsesdfyl|
and complete sovereigntywer New Zealand while Bbri were to receive full possession
of their traditional lands. &bri were also to retain self-government over those lands.
The Maori language version, however, read thabk retainedino rangatiratanga
which means chieftainship, or can best be translated as ‘sovereignty’. abnienilve a
different word rangatira, which would have better reflected the English understanding of
internal self-government over traditional lands, but this word was not utilizéé in t
Maori language version. While there is a great deal of historical scholarkidp
delves into the differences between the English aaariWersions of the Treatyand
whether or not the English Crown attempted to tridoMinto signing the Treaty, it is
not my intent to enter this historical debate. What is clear is that what dexs tcethe
Crown in the Mori version of the Treaty was something far less than the “full and

complete sovereignty” expressed in the English version. Common law, which is the basi

"'S. Wiessner. 2003. “Rights and Status of IndigerPeoples: A Global Comparative and International
Analysis.” International Law and Indigenous PeopleS.J. Anaya, ed. Burlington, VT: Rowman &
Littlefield.

8 For example Michael Belgrave, Merata Kawharu, Bagtid Williams, eds. 2005Waitangi Revisited:
Perspectives on the Treaty of Waitan@xford: Oxford University Press.; F.M. Brookfiel 2006.
Waitangi and Indigenous Rights: Revolution, Law &aaditimation Auckland, New Zealand: Auckland
University Press.; I.H. Kawharu. 198Waitangi: Maori and Rkehz Perspectives on the Treaty of
Waitangi Auckland, New Zealand: Auckland University Pre€audia Orange. 1987 he Treaty of
Waitangi. Wellington, NZ: Bridget Williams Books.; Matthew 8 Palmer. 2008The Treaty of
Waitangi in New Zealand’s Law and Constitutiowellington, New Zealand: Victoria University Bee
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for New Zealand law, is very clear that when there is a dispute over tiamsiiais the
indigenous language version of the Treaty that must be relied®uptme important for
analyzing the indigenous rights behavior of New Zealand, however, is the fatietbat
two translations of the Treaty do exist, and that they continue to represent twty entir
different schools of thought on Treaty interpretation in contemporary New Zealand,
continuing to frame the debate over indigenous rights, governance, and the relationship
between Mori and the Crown.

General Hobson, the English General who had presented the Treaty of Waitangi
to Maori leaders at Waitangi in 1840, immediately proclaimétg iwi tahi tatou or
“We are all one people now”, in the earliest expression of what would become the
Doctrine of Discovery understanding of the Treaty. In 1840, the essential readiwe tha
British pursued a treaty was to “give legitimacy to the Crown to colonize therggtfht
While the British approached adri with the Treaty rather than explicitly invoking the
Doctrine of Discovery to settle the islands of New Zealand, | argu¢hia&octrine of
Discovery and its presumption of European cultural superiority has been and remains
implicit in this understanding of the Treaty and indigenous rights in generalhd=mkt

was barely dry on the Treaty before the British began takifmyiNands illegally.

° The source of this international law principleslia the US Supreme Court casmjted States V. Winans
198 U.S. 371, 3801-81 [1905]. This case estaldishe principle of the “canons of treaty constroioti

In this case, the US Supreme Court ruled that tby of interpretation of agreements and treatigls w
Indians, ambiguities occurring will be resolvednrthe standpoint of the Indians. Also Stephendvap.
2002. The Rights of Indians and Tribes. Third EditioBarbondale, IL: Southern lllinois University Bse
p. 50-51. In New Zealand, the Waitangi Tribunad hdopted the canons of treaty construction when
interpretation of the Treaty of Waitangi is in doulSee especially the Montunui Waitora Report, VBAI
Waitangi Tribunal Reports, Wellington, New Zealahtirch 1983. In Canada, two Supreme Court cases
have supported this legal principMowegijick v. The Quedi983] 1 S.C.R. 29 anflimon v. The Queen
[1985] 2 S.C.R. 29. These two cases togethemlelet Canadian Supreme Court’s rule of treaty
construction which stated that treaties must berjmeted liberally and fairly and most crucially line

with how the Indians would have understood them.

2 Mason Durie, speaking at “Finding Common Ground”Papa 2008 Treaty Debate Series, Te Papa
National Museum of New Zealand, Wellington, New [2ed, 31 January 2008.
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General Hobson, frustrated by what he viewed as the slow pacaofibaders’
acceptance of the Treaty on the South Island, on 21 May 1840--only three months after
the Treaty was first signed at Waitangi--completely cast it @siderather than continue
to seek Maori signatures on the South Island, explicitly and exclusively invoked the
Doctrine of Discovery to justify the taking of New Zealand’s South Island foBtitish
Crown. Using the words, “on the grounds of discovery” Hobson proclaimed Crown
sovereignty over the whole of South Isldhdin 1841, the colonial government again
presumed a Doctrine of Discovery when it passed the Land Claims Ordinanbe whic
stated that lands not actually occupied by or used &xyriNbelonged to the Crown.
Crown land acquisition and settler encroachment @adiMand became commonplace in
subsequent decades. As more settlers arrived and English, andkatar power grew,
Maori became increasingly marginalized in their own country. The Treaty déNgai
was even declared a “simple nullity” in 1877 by Judge Prendergast in his ruling on a

major Maori land casé?

An Active Domestic Indigenous Movement Connected to the Global Indigenous

Rights Movement

Beginning in the 1970s, Adri political activism awoke with a vengeance, not

only domestically but also internationally, shifting the relationship betweedaba

M Evison, Harry C. 1990The Treaty of Waitangi and the Waitangi TribunakcEor Fiction.
Christchurch: Ngai Tahu kbri Trust Board.
12\Wi Parata v. Bishop of Wellingtd877] 3 NZ Jur (NS) SC 72 at 78.

200



and the state of New Zealand from a needs-based one to a rights-based rgddfionshi
The Maori of New Zealand have been powerful leaders in the international indigenous
peoples’ movement, maintaining an extensive network of international indigenous
contacts, hosting numerous international conferences and taking a leadershiph®le
United Nations process which aimed to include indigenous rights in the international
human rights regime. In fact, one of the first transnational indigenous peoplet#gs
took place between representatives of th@iiland several Western Canadian First
Nations** Although some scholars consideadi rights advances solely as domestic
political victories' the significant internationalization of the indigenous peoples’
movement, coupled with New Zealand’s strong commitment to internationahhuma
rights, provides evidence for a more multi-faceted and nuanced explanation. As
international linkages grew, so didabti assertiveness. Since the international
indigenous movement helped constitute indigenous identity and struggle for rigind a
the world® the Maori, like other indigenous groups, began to bring home some of the
language and protest techniques acquired at international forums for use dionhestic
politics*” The New Zealand government seemed to be aware of international scrutiny and
was increasingly wary of making any move to redugekights® This interaction

between the international and domestic realms resulted in significant chariges

13 R Maaka and A. Fleras. 2002. “Engaging with djedieity: Tino Rangatiratanga in AotearoBdlitical
Theory and the Rights of Indigenous Peoplép. 89-109 in D. Ivison, P. Patton, and W. Sasded.
Cambridge: Cambridge University Press.

143, J. Anaya. 2004indigenous Peoples in International Lawew York: Oxford University Press.
15 Magallanes, 1999; P. Havemann, ed. 20@@igenous Peoples Rights in Australia, Canada led/
Zealand Oxford: Oxford University Press.

1% R. Niezen. 2003The Origins of Indigenism: Human Rights and theitRslof Identity Berkeley:
University of California Press.

" Magallanes, 1999, p. 263.

'8 Ibid.
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discourse surrounding the Treaty of Waitangi, particularly the rel&ijphetween

Maori and the state of New Zealand. As the idea of self-determination evolved into a
touchstone of indigenous politics around the world, the phrase “Tino Rangatiratanga”
gained wide usage in adri discourse and protest.

Beginning in the 1970s, and coincident with the rise of indigenous transnational
activity, the Tino Rangatiratanga understanding of the Treaty of Vigaitam
understanding which centers around the idea adrivPakeha partnership in sovereignty
and governance, was increasingly asserted in domestic politics, producingyrem onl
important shift in domestic political discourse regarding the foundational ltgnbfethe
Treaty in New Zealand, but it also marked an effort to remake the Treatipmship
between Mori and Rkeha into a new vision of sovereignty in New Zealand. The Te
Papa National Museum of New Zealand, which opened in 1998 in the capital city of
Wellington, was architecturally designed with a permanent exhibition of datylof
Waitangi, called “Signs of a Nation” at its center around which all @tkieibitions
circulate, clearly indicating the centrality the Treaty had comepi@sent in New
Zealand political discourse by that time. During Waitangi Day celebsaaind
commemorations in February 2008, Massey University Professor and Treaty expert
Mason Durie stated during Te Papa’s Treaty Debate Series that “Tdty iBrenbedded
in the life of the nation,” that “it is part of New Zealand’s constitutional comwesit and
that “the Treaty of Waitangi has come to equate with ...New Zealand valndsthat
there is now a very high level of agreement that the Treaty of Waitangi ..eslghal

emergence of New Zealand as a modern stdtéltiman Rights Commissioner Joris de

¥ Durie, 31 January 2008.
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Bres also noted that the new national school curriculum launched in 2008 “acknowledges
the principles of the Treaty of Waitangi and the bicultural foundations of Aoteamwa Ne
Zealand.™ Te Papa’s Chief Executive Seddon Bennington alluded to the rise of the

Tino Rangatiratanga understanding of the Treaty and the possibility Hrgisng New
Zealand’s sovereignty in his comments as moderator of the debate, statihg thagaty
“provides a platform for the future, a unique platform in this country, not just doriM

but for all New Zealanders® Professor, Treaty expert and Treaty negotiator Matthew
Palmer agreed, stating that, “there should be some ongoing relationship béeveen t
British Crown and Ndori, hapd? and rangatir& concerning the exercise of public

power,” and that the Treaty should be inscribed in ordinary law so that it will “provide

the basis for a healthy set of ongoing relationships between the Crawn,avid other

New Zealanders®* Mason Durie expressed this sentiment as representing what he called
an “Aotearoa tradition” whereby Ari interact with the rest of New Zealand in a
partnership, based “on the skills, knowledge, resources, and values that theyg.an brin

In his words, “the yet-to-be realized promise of the Treaty of Waitarapout the way

in which we will prepare for the future, and the unique stamp we will place on New

Zealand.®®

2 Joris de Bres, “Finding Common Ground” Te Papa82D@aty Debate Series, Te Papa National
Museum of New Zealand, Wellington, New Zealandgbrigary 2008.

2 seddon Bennington, “Finding Common Ground” Te P2(@8 Treaty Debate Series, Te Papa National
Museum of New Zealand, Wellington, New ZealandJ&fuary 2008.

22 A hapuis a Miori subtribe, made up of a group of extended fasjlorwhanua Aniwi is a Miori tribe;
severahapumake up aiwi. Traditionally, Miori governance occurred at thapulevel.

% Rangatirais the Miori word for chief or chiefs as the word is the sanhether it is used in the singular
or plural. It also means a chieftainship, or lealip position.

24 Matthew Palmer, “Finding Common Ground” Te Pap@®Ureaty Debate Series, Te Papa National
Museum of New Zealand, Wellington, New Zealand,J8tuary 2008.

% Durie, 31 January 2008.
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Bone fide efforts to reconcile the Treaty with past behavior towaariNdegan
in 1975, the year the New Zealand Parliament passed the Treaty of Waitgnghi&bt
after 135 years, finally “accorded some effect to the Tre8tyThe Act created the
Waitangi Tribunal which was charged with investigating violations of thetf;rea
reporting findings and making recommendations for governmental action. Tiois is
simply a land claims settlement tribunal. Reports and recommendationsrange
monetary settlement for old land claims to return of disputed lands. Fishing tlaua
also featured heavily in Tribunal reports and recommendations. Although the Tribunal
does not have direct enforcement powers, its recommendations impact the actilons of a
three branches of the New Zealand governrierits further evidence of the domestic
impact of the international indigenous movement, the Tribunal often references
indigenous activities and developments in other countries, especially in treaty
interpretatior?® There are also numerous references in Tribunal reports to the
importance of upholding indigenous self-determination under internationa? law.

During the 1980s, a series of decisions was handed down by various New Zealand
courts recognizing and upholdingabti fishing rights as part of their self-determination
status, as articulated in the Treaty of Waitangi. The jurisprudence endbessions
relied extensively on similar indigenous rights jurisprudence in Canada, Weuatrd the
United State€? So, international developments in indigenous rights had an impact on

New Zealand jurisprudence as well.

% Wiessner, 2003, p. 271.
2" Wiessner, 2003.

% Magallanes, 1999.

2 bid., p. 26Q

% Magallanes, 1999.
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All of these major domestic advancements toward indigenous reconciliation go
well beyond New Zealand’s technical obligation of compliance with itsedtifuman
rights instruments. New Zealand has enacted laws and policies which recognize

collective indigenous rights beyond its technical obligations.

Global Human Rights Steward

One discourse which has emerged in recent decades is a focus on New Zealand’s
emerging identity as a racially harmonious society based on fairnesant# and
respect for universal human rights, especially as viewed by other counttidzea
international community. As stated in a 2006 Human Rights Commission submission
regarding a revised national school curriculum, “In New Zealand, human rightsieinder
our expectations about life, education, health, work, personal security, equal opportunity
and fair treatment, our ability to have a say and our system of governtheFtis
“global human rights steward” identity for New Zealand manifestd its@lumerous
ways.

TheNew Zealand Handbook on International Human Rigbtblished in 2003
by the Ministry of Foreign Affairs extols the virtuous history of New Zgdlas a global
advocate and leading steward of international human rights. In the Forward, Pri
Minster Helen Clark states that “our human rights record is one from which wakean t
great satisfaction and encourageméhtAs the Handbook explains, New Zealand has

always been a world leader in international human rights. In the draftingsgrior the

31 New Zealand Human Rights Commissibe/Kahui Tika TangataThe New Zealand Draft Curriculum
for Consultation 2006: Human Rights Issues. Wgtbm: Human Rights Commission, October 2006.
32 New Zealand Government. Ministry of Foreign Aféaand TradeNew Zealand Handbook on
International Human RightsWellington: Ministry of Foreign Affairs and Trad 2003.
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United Nations Charter in 1944, New Zealand was one of a handful of outspoken states
which called for stronger language on international human rights, and in a joint New
Zealand-Australian statement which was issued in 1944, New Zealand took exaeption t
the narrow vision of human rights offered by the US and the UK. New Zealand took a
more progressive position on human rights, arguing that human rights should have a
stronger place in the UN Charter. New Zealand also played an importanstepdele
in the 1948 deliberations over the Universal Declaration of Human RightsHurhan
Rights Handbooklso highlights the strong position New Zealand takes against
discrimination. It also has several sections which extol the high standing did visi
participation of New Zealand in contemporary human rights issues area®iikeng
rights, children’s rights and refuge®s.

Another Ministry of Foreign Affairs document states clearly and unequiyocall
that “human rights considerations are central to the Government’s foreign pudiest
upon the fundamental values and aspirationghat underpin our society (emphasis
original).”* The same document also asserts that New Zealand has “a strong
commitment to upholding the universality and indivisibility of human rightsiid that
the Government places a “high priority on human rigfits.”

A 2004 report by the New Zealand Human Rights Commission found that “New

Zealand meets international human rights standards in many respects, arsdipfsses

# bid.
3 New Zealand. Ministry of Foreign Affairs and TeadInquiry into the Role of Human Rights in Foreig
Policy: Submission by the Ministry of Foreign Affaiand Trade. August 2000, p.1.
*bid., p. 3.
*bid., p. 5.
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them™’ because “New Zealanders place a high value on harmonious race refatods”
also on “fairness (and this is often expressed colloquially in terms of gdaiand have
a well developed tradition of tolerance and flexibilify.” This report also noted the
pride which New Zealanders should feel since New Zealand was instrumehgl in t
development of international human rights law it&®lf.

Interviews with Miori activists and New Zealand government officials during
2008 also attest to the importance of New Zealand’s identity as a “gooddstewar
international human rights,” particularly where indigenous peoples are concetmese T
interviews reveal how &bri activists connected with the international indigenous rights
movement attempt to leverage the New Zealand government by utilizingeg gtod
shaming the nation in the area of indigenous rights. Dr. John Tamahori, Chief Policy
Advisor for the Te Puni Kokiri agency of the New Zealand government, discussed how
Maori who are connected to the international indigenous movement attempt to gain
leverage with the New Zealand government:

(Maori who are active in international indigenous rights) are the most

vigorous critics of their own government. ..So, they have earned their

spurs by being critics of the New Zealand government; (they) demonize

them overseas in all indigenous forufhs.
As reported by Mori activists, the shaming strategy is not just criticism but is a

deliberate attempt to expose the hidden racism and colonial mentalitpgexight under

3" New Zealand Government. Human Rights Commissioi¢dhui Tika TangataHuman Rights in New
Zealand Today: New Zealand Action Plan for Humaghi®&. Auckland: Human Rights Commission,
2004, p. 10.

bid., p. 15.

¥ bid., p. 47.

“Olbid., p. 6

L Interview with Dr. John Tamahori, Chief AdvisomIRy, Te Puni Kokiri(Realising Miori Potential),
Wellington, New Zealand, 3 March 2008.
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the surface of this emerging “good human rights steward” national identity. iBgpos
these stains on New Zealand’s self-image is meant to change indigenous rigres.poli
One Maori activist said that, “we are very happy to have that support from the United
Nations because it validates our position and it supports our rights that we always
believed were valid, and it shames the governmi&nt.”

Although many interviewees indicated that the results of these shaming
campaigns often fall short of what is hoped, the various responses they have received
from government when they have utilized the shaming strategy does indi¢dteetha
government is extremely sensitive when its human rights self-imagac&exdt
Typically, the government gets extremely defensive, sometimes toyigeredit the
very same UN human rights apparatus that it extols so eloquently in other contexts. One
activist described the actions of the New Zealand government in recenhimasgeghts
issues:

We had the UN’s Special Rapporteur on indigenous issues come and visit,

issue a report, government dished it, said he was a low level bureaucrat in

the UN system. We had the UN Committee on the Convention on the

Elimination of Racial Discrimination write a report on New Zealand and

guestion the Foreshore and Seabed Act and tell them that they really need

more consultation and they dished the CERD. They just dismis¥ed it.
Another activist reported that in response to censures by any UN committee
relating to indigenous rights, the New Zealand government tries to:

brush them off and tries to discredit those (UN) organizations or those

committees and so they must be biased, they must have spoken to the
wrong people, and they don’t take the criticism on the chin ré&ally.

“2 Interview with Maori activist #5, Wellington, New Zealand, 27 Febyu2008.
“3 Interview with Miori activist #1, Wellington, New Zealand, 13 Febyu2008.
44 114

Ibid.
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Another activist spoke to the racism and colonial mentality that remainsanrZBiaand,
which is in direct conflict with, and even masked by, its positive human rights lieputat
and self-image. He said:

| guess that the issue | have with the New Zealand government in terms of
the way that it engages on indigenous issues is that it tends not to deal
with these issues with integrity. And | think that’s different than the
people across the way in Australia because for years and years the
indigenous people in Australia knew what the attitude of the Australian
government was. They'd come right out and say certain things and do
certain things which are, quite frankly, racist. The cultural difference here
is that they’ll say and do whatever they can just to avoid the issue.
...Mainstream culture here in New Zealand is not one that comes right out
in front and say certain things and | think that mainstream New Zealand is
quite afraid of being called racist which is fair enough but what it doesn’t
do is allow you to actually deal with the issues and that’s the problem.
...0On the one hand they are trying to hold up New Zealand as this really
racially harmonious society while at the same time being quite
underhanded and quite nasty to indigenous peoples here 43 well.

Maori Party member of Parliament Hone Harawira was a bit more optimistic on the
results of the shaming strategy in indigenous rights. In his view,

New Zealand’s reputation in that area suffered hugely when they took
away the foreshore and seabed because | think that for the first time,
Maori appealed to the United Nations, to the CERDANd we had a
Rapporteur come over and basically caned the government for what they’d
done, for the breach of the Treaty, for their denial of legal rights to us, etc.,
etc., which tended to lift everybody’s vision to another level here. ...New
Zealand, | think, has started to suffer fromadvl determining to take their
case to the international stage. You know, they talk about this thing, the
clean, green image and, oh, we treat oaibiviso well...yeah,

yeah...there’s starting to be these cracks. Yeah, it's starting to*¢rack.

> Interview with Maori activist #9, Wellington, New Zealand, 10 Ma@2®08.

“® The CERD refers to the monitoring body of the Gamtion on the Elimination of Racial Discrimination.
New Zealand is a signatory to this Convention @sda result, is subject to its review.

* Interview with Miori Party Member of Parliament Hone Harawira, Wigjton, New Zealand, 20
February 2008.
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Even though the government’s response to UN criticism is often tepid and sosnetime
highly defensive, Harawira sees that there is actual embarrassmengavénement and
the society when indigenous issues are exposed on the international leveld,He sai

Oh, the government was embarrassed, and it continues to be so, because
we use it often in our speeches in the House, thariNParty, and because

the Reporter’s report covered such a broad range of areas, we're able to
use aspects of that report on numerous occasions, I'd say probably twenty
times in twenty different speeches in the House last year we cetertiee
CERD report and different aspects of it. And the importance of New
Zealand realizing that if they want to go down that track, we are here to
remind them of this and that. And the world is now open and, of course,
our speeches are on the Interffet.

New Zealand’s Shifting Identity: Multiculturalism and Absorption of Maori

Identity

In the decades since the 1970s rebirth abiMactivism and international
indigenous activity, three discourses have developed which have produced a shift in New
Zealand’s identity, focused in two areas: multiculturalism and an absorptionoof Ma
identity. These discourses, coupled with the “global human rights steward” dscour
have intersected, converged and together produced a desire to reconcile New’'Zeal
colonial past.

Multiculturalism

The society of New Zealand has undergone tremendous changes which have also
impacted the country’s indigenous rights behavior and its interpretation of gy Tre
relationship. With an influx of immigration in recent decades, particularly Asia
and the Pacific, New Zealand has become increasingly multiethnic. Durirantlee s

period of time, the United Kingdom joined the European Union and began looking more

“8 | bid.
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towards Europe and, as a result, many Commonwealth nations like New Zealand have
moved steadily away from their British origins. In this post-colonial gip&diworld,
the question of what is New Zealand and what are its unique identifying featsres ha
become a near-obsession in this small, remote island nation in the South Pacific.
Newspaper editorial pages are filled with columns and letters refidtnnational
search for identity and place in the world. Politicians from all politicalgsaaiso
wrestle with the question of what defines the nationhood of New Zealand. In a famous
2004 speech entitled “Nationhood,” National Party Leader Don Brash advocated that
New Zealand’s emerging national identity should reflect the nation’s maliialism
and principles of equality>. Prime Minister Helen Clark, from the opposing Labor
Party, has also echoed this sentiment. In a speech to Parliament in 8&yI¢ 20Ok
stated that building national identity and pride was one of the primary objectivas of he
government and that a primary source of this identity and pride lies in “buildiaiioa n
which offers fairness and opportunity, is tolerant and respectful oalh”her opening
remarks for a symposium marking the centennial anniversary of New Zealand’
Dominion status, Clark elaborates these priorities:
Whether we're talking about the past, the present, or the future, the
guestion of what constitutes this place we call home is important
for how we see ourselves and how the world sees us. Ideas about
what contributes to our country’s identity have changed a great
deal over the course of the past century, partly as we've positioned
ourselves in the world in our own style, and partly as we've
become more comfortable with ourselves. Of most significance,
perhaps is our growing willingness to acknowledge ...our growing
diversity as a key component of what defines 21st century New

Zealand. ...So many different peoples now contribute to New
Zealand’s identity, and we recognize, and should recognize, and

“9 Speech by Don Brash, Leader of the National Partihe Orewa Rotary Club, 27 January 2004.
* Prime Minister Helen Clark. Statement to Parliamel February 2005.
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celebrate each one of them. ...And | would hope that the defining
feature of 21st century New Zealand’s identity will be that of
inclusion and value of all who live here and make a contribdtion.

These public remarks from the leaders of the two largest politicalparabour
and National--not only discuss the ongoing search for New Zealand’s identity, but bot
speeches also highlight one of the three distinct, yet tightly intdedeli@entity
discourses currently at play in the social and political life of New Zeal@tatk and

Brash both focused their remarks around the concept of multiculturalism and inckision a

defining features of New Zealand society.

Absorption of Maori Identity
Maori lawyer and activist Moana Jackson described the shifting identity of New
Zealand and its defensive reactions as “schizophrenic,”
because it always wants to be seen as honourable and good, but as
colonizers, there is a fundamental contradiction because you can'’t be
honourable in a fundamentally dishonourable process of dispossession.
You can’t show good faith while usurping the authority of others, an
essentially bad faith act. And so I think there’s a certain schizophrenia,
not just in their human rights identity but iakéha identity which is why
they struggle so much to identify who they #re.
Jackson also sees this identity struggle as the source of the third majdy disntiurse
at play in New Zealand: the adoption ofiddi identity as a defining feature of the

national New Zealand identity. Jackson notes that the schizophrenia of colorgalgsm |

to the obsessive identity quest which, then in turn leads into the taking cioof M

*1 Prime Minister Helen Clark, Opening Remarks atri€epts of Nationhood: Marking 100 Years Since
the Proclamation of Dominion Status for New Zealamarliament, Wellington, New Zealand, 26
September 2007.

*2 Interview with Moana Jackson, Wellington, New Zeal, 11 March 2008.
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identity by Pikeha New Zealand, as representing some formative parilat® identity.
Jackson says, “they steal from us to validate who they are, without recoghtnigey
are stealing from us®

This adoption or absorption ofadri cultural identity into the national identity--
the indigenization of New Zealand society--is evident throughout New Zealand and
particularly salient whenever New Zealanders represent themssleeseas. A
vocabulary of about 500 &ri words is used commonly and routinely by all in New
Zealand, and without translation. It is simply assumed that everyone understands the
meaning and the nuance of the relevaabMvocabulary. New Zealand sports teams
typically do a hak¥ before beginning international competition. Newspapers regularly
publish photos of groups ofikeha high school boys, or New Zealand troops in East
Timor, or a graduating police class in Auckland all doing the haka. Tourists dldokyt
a piece of greenstone as a souvenir. New Zealanders traveling ovélisalse
typically wear a piece of greenstone in advi moko design prominently around their
neck to demonstrate to the world that they are from New Zealand. A report by the
Ministry for Maori Development, Te Puni Kokiri, showed thasddi culture has a good
reputation and is quickly growing internationally. The report advocated that New
Zealand businesses should ussMimages to brand New Zealand products and to
differentiate them overseds.When New Zealand government officials travel overseas,

they bring along a troupe ofadri not only to perform the haka, but also to engage other

%3 |bid.

** Thehakais a traditional Mori ritual of challenge to those who are enteringazae It is characterized
by foot stomping, chest beating and extended tangilitie idea is to look fierce in order to repeist
who may do harm, although it could also be segirgyzaration for battle if necessary.

5 New Zealand Government. Te Puni Kokifie wa o te ao hurihuri ki te Ohanga Whanaketanga
Maori/A Time for Change in Kbri Economic DevelopmentVellington, New Zealand, October 2007.
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government officials in Mori rituals of encounter. Any official visitor, whether it be a
minister, a head of state, or a diplomat, that comes to New Zealand will alsogghtlar
porihi”® when they come to present their credentials, as well as celebritiesiamsisitc.
The hongi’ is always used when New Zealanders greet foreigners in any official
capacity. As one lbri activist noted, “It’'s just part of how things are done here. People
do these things without even thinking.”
Pakeha are increasingly taking on aadri identity because, as one activist noted,
Maori culture is fashionable. Indigenous culture is fashionable. But, it's
more vogue to be Bbri overseas than it is to beabti here. People
overseas without all the baggage, they just see what they see and they like
it. They like the beauty of the art. They like the sound of the language.
They like the meaning of the cultute.
Another activist mentioned that,
An interesting thing about New Zealanders is that the white settler
population here even identifies itself with adfii word, Rikeha. ...I guess
what it is, is that a lot of them are trying to find a way to connect with this
place, Aotearoa/New Zealand. ...It's often not until they leave this place
that they realize that there are some really unique things about it and so
they grasp on to Bbri things. And I think that it's a really interesting
thing because it's not aboutalgki identity, it's about white settler identity
and they are trying to find a way to describe their conneélion.
The Rikeha search for their identity and their connection to the land of New

Zealand through the absorption ofidfi identity reached a critical point in 1999 when

Michael King published a book in which he argued ttxkeRa are now every bit as

% A Maori ritual of encounter.

" Another Miori ritual of encounter and friendly greeting.irivolves touching the bridge of one’s nose to
the bridge of the other person’s nose, then takilang, slow breath together.

%8 |nterview by author with Mori activist #2, Wellington, New Zealand, 17 Felsu2008.

*9 Interview by author with Mori activist #1, Wellington, New Zealand, 13 Febyu2008.

% Interview by author with Mori activist #9.
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indigenous to New Zealand as ar@advl, writing that “the people who live in New
Zealand by choice as distinct from an accident of birth, and who are committed to this
land and its people and steeped in their knowledge of both, are no less ‘indigenous’ than
Maori.”®" Race Relations Minister Trevor Mallard made a speech in 2004 which echoed
King's sentiments. His speech emphasized the need to put the difficulties oftthe pas
behind us so that New Zealand can forge a collective sense of nationhood bemaise M
and Rkeha are both indigenous people now. He even stated unabashedly that “I regard
myself as an indigenous New Zealand&r.”

Many Maori not only took offense at these claims of the indigeneityakéR,
but they also recognized the discursive maneuvering being done at the iitterskitte
three dominant discourses in New Zealand. OnerMactivist pondered the possibility
that declarations ofaReha indigeneity may actually be an attempt to pretend that
colonization didn’t happen. Moana Jackson was more explicit about the colonial
undertones and overtones in the absorption agrMdentity by Rkeha:

| always say, if you want an identity, then acknowledge the beginnings of

your place in this country. And then build your identity on an honest

acknowledgement of what that is. But it's actually easier to indigenize

yourself because what colonization does is it allows indigenous peoples to

keep the safe and the exotic but it denies the things that exercise real

power. So we can sing our songs and we can dance our dances. We can

even speak our language, but we can’t exercise the power that those songs

and dances and language once expressed. And so | think that they feel

very generous in allowing us to do that and in return for their generosity,

they should be allowed to take those safe things as well and use them in
whatever way they wisf?.

®1 Michael King. 1999. Being Rikehi: Reflections and Recollections of a White Natiteckland, New
Zealand: Penguin Books.

%2 Race Relations Commissioner Trevor Mallard. “We All New Zealanders Now.” Speech at Victoria
University, Wellington, New Zealand, 28 July 2004.

83 Jackson, 11 March 2008
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These three discourses--the search for a national identity, a positive hghtan ri
self-image and a shifting national identity--have converged and inteddectide better
part of three decades in New Zealand society and politics. Together, tleeprbduced
a desire to reconcile New Zealand’s colonial past but, as Moana Jacksaarksem
indicate, these discourses have produced a particular model of reconciliation: the
Doctrine of Discovery understanding of both reconciliation and the Treaty chNgait
This model of reconciliation looks to settle past grievances but maintain unrbahC
sovereignty in New Zealand. It is the contrasting view of reconciliatidro&the Treaty
of Waitangi, the Tino Rangatiratanga understanding, focused on land and self-
determination rights, an understanding which requires a reordering and rati@gof
sovereignty in New Zealand, which remains highly controversial. One of tloe maj
sources of political conflict in New Zealand is the gap and tension betwesentie

understandings.

Two Competing Understandings of Reconciliation and the Treaty of Waitangi

As discussed in the above section, discourses of reconciliation began developing
in New Zealand in the 1970s, and particularly since the passage of the TreatyavfgiVai
Act in 1975, the act of Parliament which established the Waitangi Tribunal and has led t
the now three-decades old treaty settlements process. As | will demgnkg&ate
Waitangi Tribunal and the treaty settlements process in New Zealand paath#yg the
Foreshore and Seabed issue, each represent the Doctrine of Discovery undgrstandi
reconciliation and the Treaty relationship betweetoiMand Rkeha, an understanding
which has developed and become entrenched as New Zealand’s identity has shifted
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toward multiculturalism, human rights, and an absorption of Maori identity. New
Zealand is willing to make legal and policy moves in indigenous rights within the
framework of the Doctrine of Discovery understanding of reconciliation, but ayalw
remains solidly within this framework. This framework encourages Nevazeab
emphasize individual rights and soft collective rights (language, culture, edyat.),
while simultaneously resisting the hard rights of land and self-deterrmnahich are
called for under the Tino Rangatiratanga understanding.

The Doctrine of Discovery understanding of reconciliation is based on the
settlement and disposition of past grievances so that the nation can move &svi@md
law, one people.” One of the unquestioned assumptions in this understanding of
reconciliation and the Treaty relationship is that the Crown legitimatetis lawid will
retain full sovereignty in New Zealand. Major political parties--liberaonservative--
hold this assumption. Don Brash, the National Party leader in 2004, stated that New
Zealand is “one country with many peoples,” “a modern democratic society, eimipody
the essential notion of one rule for all in a single nation stateie claimed that, “There
are some Mori who claim that sovereignty never properly passed frararMnto the
hands of the Crown. They are living in a fantasy wottdBrash concedes that “where
there has been a clear breach of the Treaty - where land has been stolempte exa
then it is right that attempts to make amends should be made,” but he is clear that the
Treaty “did not create a partnership: fundamentally, it was the launchingpidoe f
creation of one sovereign nation.” In this same speech, Brash also highlightadrty

efforts that New Zealand has made to “close the gaps” economically)ysaoidl

% Brash, “Nationhood” Speech, 27 January 2004.
65 |h;
Ibid.
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educationally between &bri and Rkeha. He even addressed the importance abivl
culture and language in New Zealand and how much New Zealand society wahgks i
take great strides to protect it: “The indigenous culture of New Zealahdlwidys have
a special place in our emerging culture, and will be cherished for thanr&&so

The Labour Party’s position, as a more liberal party on the New Zealandaloliti
spectrum, places a high priority on social policy and workers’ rights, but the underly
assumptions about power and the discourses surroundioig, Meconciliation and the
Treaty are remarkably similar to the National Party. In her 2005 addrEssliament,
Prime Minister Helen Clark, talked about how the nation “has to keep moving ahead, to
become an even more compelling place to live in, work in, bring children up in, invest in,
and above all take pride ifi”” Like Brash’s focus on “closing the gaps”, the Labour
Party is also focused on correctingdi disparities in society. Clark stated Labour’s
goal that “the decade and this century will seiMemerge even more strongly as very
significant stakeholders, asset holders and contributors to economic develSpareht”
in fact, it is in this terrain that New Zealand’s prai reputation is earned.
Regarding reconciliation and the Treaty however, Labour’s position is that intorde
achieve Miori potentiaf® it “is important to get historical claims settled” because “both
Maori and Rkeha want us to complete treaty settlements to we can move forward
together.”® Like Brash, however, she does not allow any space for ongoing partnership

in governance or anything but complete Crown sovereignty. She states, “There’s no

66 [|;
Ibid.
" Prime Minister Helen Clark, Address to ParliamdnEebruary 2005.
68 i
Ibid.
% Interestingly, this is the name the Labour Paety given to the Ministry for &bri Development, Te
Puni Kokiri, which translates to “Realisingaldri Potential”.
0 Prime Minister Helen Clark, Address to ParliaménEebruary 2005.
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place for the kind of government that sets New Zealanders against each Rttéer,
reconciliation with Miori is a process that has a discrete end point and will be successful
when all Treaty settlements are finaliZédClark told BBC reporters, “on historical
claims, the time has come to seek finali§.Labour’s focus is on improving #dri’s
position as individual citizens of New Zealand. As the Minister of Customs Nanaia
Mahuta, speaking on behalf of the Minister of Foreign Affairs, stated duritigrRant’s
discussion of the UN Indigenous Rights Declaration, this “Government is cohmhaitte
ensuring that Mori participate equally and successfully in New Zealand’s economy and
society” and that the Government has made it a priority to improve “outcomes for
Maori.””® Once Miori grievances are settled, they are expected to take their places next
to other New Zealand citizens as “one people” under “one law”--the Crowné law

This understanding of reconciliation, which is shared by both major political
parties, thus attempts to effectively retain the colonial order in NevaZeaind
presumeshe superiority of &keha culture and government. By contrast, the Tino
Rangatiratanga understanding of reconciliation and the Treaty, which ésezeon
notions of respect, equality and cooperation between Treaty partners, presesus a di
frontal challenge to the colonial order and assumptions. Another crucial diffesgheé i
the Tino Rangatiratanga understanding of reconciliation and the Treaty does nah have

end date after which reconciliation will be complete. Rather, it sees reatagibs an

ongoing process which requires a renegotiation and a reordering of soveneiyety i

" The Labour Party’s stated goal was to have alafjrelaims settled by 2020.

2BBC news. 4 August 2005.

3 Transcript, Question Time in New Zealand Parliatn&® September 2007. Document on file with the
author.

" Interviewees #1, #2 #5, #7, #8 an #9 (adlov activists) all expressed this sentiment, eadeéir own
words. Interviews with government officials echdkd same sentiment, although the way they exjiress
does differ, the meaning remains the same.
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Zealand. This process will replace unified Crown sovereignty with a Tpeattyership
model of governance, as stated in th@MIlanguage version of the Treaty of Waitangi.
One activist described the Tino Rangatiratanga vision asfiMontrol over
Maori things.”® Maori Party Member of Parliament (MP), Te Ururoa Flavell, expressed
that Tino Rangatiratanga means thaiok iwi are able “to run our own affairs based on
the Treaty of Waitangi, and we think we can do it better than the ta@thers testified
that “a significant transfer of land back tafi” is required for a genuine reconciliation
so that iwi can be self-sustaining and self-goverAinyirtually all Maori activists
interviewed advocated for some form of constitutional change in New Zeatackl will
entrench the Treaty, a move which will necessarily involve some sort of poarergs
Some, like Mori Party MP Hone Harawira, have called for a two-house parliament--a
Maori house and a non-dri house--with disputes resolved in an upper hét<gill
Hamilton of the non-partisan Human Rights Commission, described a complex power
sharing proposal called “Paepae Rangatira” which is based on the principletiaf m
recognition, respect, and negotiation between the two Treaty partners: the &rw
Maori. Under Paepae Rangatira, a partnership would be created that integraties a bet
Treaty relationship. Each Treaty partner, the Crown and the RaAatineld maintain
a set of human rights coupled with responsibilities on various levels of engad@ment.

As Moana Jackson said in an interview, the only just path to reconciliation in New

S Interviewee #9, 10 March 2008.

® Interview with Maori Party MP Te Ururoa Flavell, Wellington, New Zaxad, 6 March 2008.

" Interviewee #1, 13 February 2008.

8 Interview with Maori Party MP Hone Harawira, Wellington, New Zeala@@l February 2008.

9 Maori word for chief, or the leadership of an iwi.

8 |Interview with Bill Hamilton, Human Rights Commies, Wellington, New Zealand, 26 February 2008.
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Zealand is a rejection of colonization, coupled with an honest process of renegotiation of
power and governance in the country:

One of the great myths in this country is that colonization has ended, but
no one has yet been able to tell me when it ended. And if colonization is
the systematic dispossession and the denial of rights and equality of
indigenous peoples, then it has definitely not ended. Politicians come up
with various constitutional milestones in the Westminster tradition, like
when the settlers presumed to take self-government from the governor,
passage of the statute of Westminster Act and so on. Poets take it from the
discovery of a Bkeha identity. Sports people take it from the first
international tour by a rugby team to England. But, for me, it has not
ended and will not end until the culture of colonization has been
dismantled. And that means not just a government process of treaty
settlements, but a whole constitutional reorganization which acknowledges
that Maori are the first people of this land, not just as some quaint
metaphorical description, but are the first people in terms of authority, of
law, of jurisdiction. ...And so part of ending the culture of colonization

here is to have a proper and effective recognition agrMurisdiction and
Maori law which then leads to aadri-defined notion of Mori rights®

I will now shift discussion to some recent political issues that demonsteaggp
and tension between these two understandings of reconciliation and the Treaty of
Waitangi. The Waitangi Tribunal and the Treaty Settlements procestsate how the
Doctrine of Discovery understanding manifests itself in indigenous policye whither
recent and highly controversial issue, the 2004 Foreshore and Seabed Act, shows how the
state apparatus of New Zealand resists the emerging Tino Ranggtratirpretation

of reconciliation and the Treaty in an attempt to preserve the Doctrinscd\2ry

understanding.

81 Jackson, 11 March 2008.
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The Waitangi Tribunal and the Treaty Settlements Process

The Waitangi Tribunal is a permanent commission of inquiry charged with
making recommendations on claims brought forward agrvtrelating to actions or
omissions by the Crown that breach the Treaty of Waitangi. It does not have the
authority to adjudicate claims. Only the Crown can make Treaty settlemahisjsa
free to take the Tribunal’s recommendations into account or to completely igeare t

The Treaty settlements process works as folfSwBirst, a claim is submitted by
a claimant group to the Waitangi Tribunal. If the claim meets the requiterokthe
Treaty of Waitangi Act, it is registered and assigned a “WAI” numbéradl interested
parties are notified. The claims are then carefully researched dmohdrhearings are
held. Evidence and submissions are presented first by claimants and then towihe C
and then by anyone else with an interest in the claim. The hearings andhiegear
phase can take an extremely long period of time; the average time is 25Yyefrs
several Mori reported that this can be a healing time for an iwi. OaerMeader said,

In order to present to the Tribunal, you have to open up the knowledge to

that entire iwi because you have to piece together all the little bits of

history that maybe five individuals know a lot, but they need all the little

bits that tie it all together. So when you are going through an actual

hearing process, you'll get Auntie so and so whose whole job in life has

been to work at thearaein the kitchen, but she has a story or she has a

photograph or she has a book and it has this really valuable piece of

information, just a little piece, but it's really important. And so she gets to

speak and everyone gets to hear her and it just changes the way that people

feel about each other. It's a very inclusive process and everyone can
participate®

82 procedural information and settlement statistiesevwobtained directly from the Waitangi Tribunal
Office, and also contained in a document calledeWhaitangi Tribunal and the Settlement of Histdrica
Treaty Claims,” dated December 2005.

8 Interview with Miori leader #8, Wellington, New Zealand, 8 March 200
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When the research and hearings are complete, the Waitangi Tribunal issues it
report on the claims, including its recommendations. If both the claimants andtive Cr
agree to negotiate, they can begin formal negotiations. If course, the Crown may or
not decide to accept the Tribunal’'s recommendations. If the claimants and the Crow
agree on the terms of settlement, then a deed of settlement is signed. Timesetha
be implemented and legislation passed if necessary to give effect tatldraeeat At
any stage in this process, the claimants can elect to skip to the end of the gmdcess
simply negotiate directly with the Crown, which is the scenario most pedfeyr the
New Zealand government.

Final Deeds of Treaty Settlement have three components. First, theroigsra C
apology, which includes a full account of historical events and acknowledgement of the
treaty violations. These apologies are long (up to twelve pages) and thegdre
publically at anaraeby an official of the Crown. Second, there must be cultural redress.
This can include such things as changing geographical place names backitorM
safeguarding rights of access to certain important areas for cultupafituras purposes.
Finally, there is financial redress which can be cash settlements atdforaf Crown
land to Maori. No privately held land can be returned--only Crown lands.

As of mid-2008, there were twenty-one completed settlements and another
twenty-one in process at various stages. The total financial redrestedwaall of the
completed settlements stood at NZ$600 million as of mid-2008. The first settlements
between 1992 and 1998 were some of the largest, with three major settlements each
accounting for NZ$170 of the NZ$600 million total. Even at this level, however, the
settlement represented only 3% of the value of what had been lost, based upon the current
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market value of the land that was illegally taken. Since that time, the dwitarnt of
treaty settlements has been limited by law. In recent years easketttement has been
NZ$30-40 million, with most being in the range of $13-14 million. Settlements are now
typically 1% or less than the value of the land that was lost. Once a settissigned,
it is agreed by all parties that it is full and final. No treaty claimg evar be made
again by that claimant group against the Crown.

The Waitangi Tribunal and the Treaty Settlements process is highlgtneflef
the Doctrine of Discovery understanding of reconciliation and the Treatyoredhip. It
attempts to settle past grievances, and often fairly generously, soatatchkh prosper
and the nation can move forward together, under Crown sovereignty. The superiority of
the Crown and its government are presumed, and its power remains firmly intaet. H
Harawira, Miori Party MP, summed up the settlements process from a Tino
Rangatiratanga perspective:

I’'m not a fan of the settlements process because the thief has written the
rules, the thief set up the Tribunal, the thief determines who’s on the
Tribunal, the thief determines what the Tribunal can review, the thief
determines what the Tribunal can decide, and at the end of it, the thief
says, “Well, if we don’t like what you've done, we can ignore it.” We
Maori are so engaged in achieving settlements, that we seem to have
missed the fact that no settlement to date has been settled for more than
3% of the value of the claim. And most of them are substantially lower.
Not only are they substantially lower, but we are being conned into
signing the clause that they are full and final, which means that we are
effectively saying to our grandchildren that, “You don’t have any Treaty
claim after we are gone because we agreed to that.” So when my
grandson stands up and says, “You idiot! You settled for 2.5% and you
want to roll over on that, no way.” And he’ll be right. He will be right.
And so | try to say to people, look, if you must settle, then settle on the
basis of compensation for that particular time, for that particular claim.
And don’t ever let it affect our Treaty rights, which are ongoing. Our
ancestors didn’t sign a Treaty so that it could be ended in 2008. Our
ancestors signed the Treaty so that it would be a pluralistic management
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and governance of this nation forever. It's not reconciliation at all, it's

just set up to make us indigenous people feel like we’re getting something

back®*

Foreshore and Seabed Issue

One of the most politically explosive issues in indigenous rights in Newr#Esla
history came about in 2004, when the New Zealand Parliament passed the Foreshore and
Seabed Act. This Act effectively unilaterally extinguishegbkilaboriginal title to the
foreshor& and seabed coastal areas of New Zealand. When Parliament passed this act,
Maoridom exploded into protest. Protest marchesjlai, were held throughout New
Zealand, including a very large and famous march of 30,000 - 50,000 people on the New
Zealand Parliament. Theaddri Party was birthed at this time, a direct result abki
feeling betrayed and abandoned by the Labour Party which had pushed this Act through
Parliament.

The issue of the foreshore and seabed began on 19 June 2003 with a Court of
Appeal decision in the casefati Apa v. Attorney Generaln this case, the Court of
Appeal departed from the previous understanding of the law regarding the foreshore and
seabed, which was a presumption of Crown ownership. In this case, the Court of Appeal
ruled that Miori native land title had survived the Crown’s assumption of full sovereignty
since 1840, and thatadri native title had never been extinguished. This ruling opened
up the legal possibility that &dri could seek freehold title on the foreshore and seabed

through the Mori Land Courf® The fear expressed in the wider public discourse was

8 Harawira, 20 February 2008.

8 The foreshore is the area of land that emergesdeet high and low tide.

8 See Claire Charters, “An Imbalance of PowergotLand Claims and an Unchecked Parliament.” In
Cultural Survival Quarterly Spring 2006, p. 32-35.
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the Maori could now pursue title to the entire coastline of New Zealand. In response to
public concerns about access to the beaches, the Labour government announced that it
would enact legislation to ensure public ownership and access to the coastline.

As soon as the Labour government’s policy was announced, the case was
immediately referred, as an urgent inquiry, to the Waitangi Tribunal. Tihengd
agreed to consider the case, noting that its resolution was important to NewdZaadl
its identity as a fair, human rights-supporting society:

We proceed in the expectation that governments in New Zealand want to

be good governments, whose actions, although carried by power are

mitigated by fairness. Fairness is the value that underlies the norms of

conduct with which good governments conform -- legal norms,

international human rights norms, and in the New Zealand context, Treaty

norms. ...We think that New Zealanders generally have an instinct for

fairness, and that a policy that is intrinsically fair will, when properly

explained, ultimately find favd.

The Tribunal hearing took place over six days in January 2004 and a report was
issued in February. The Tribunal report was highly critical of the govertrsymlicy,
stating that “the policy clearly breaches the Treaty of Waitangi” bute th@n that, the
policy also “fails in terms of wider norms of domestic and international law thatpinde
good government in a modern, democratic state” and referred especially tplesindi
fairness and non-discriminatidf. The Tribunal recommended to the Government that it

“go back to the drawing board, and engage wittoiMin proper negotiations about the

way forward.®® The Tribunal Report was clear that there was a need to search for an

8 New Zealand. Waitangi Tribunal. 2004. ReporttoeCrown’s Foreshore and Seabed Policy (Wai
1071). Wellington: Legislation Direct, p. Xiii.
8 bid., p. xiv.
8 bid., p. xv.
226



outcome that “is faithful to the vision of the Treaty: two peoples living together in one
nation, sharing authority and resources, with fundamental respect for eactbthe

This vision of the Treaty expressed by the Tribunal was antithetical to the
Government’s understanding of its absolute and unfettered sovereignty. In egspons
Parliament passed the Foreshore and Seabed Act on 18 November 2004. This Act
granted the Crown “absolute ownership of all foreshore and seabed land that is not held
in fee simple, thereby extinguishing existingdd common law aboriginal title®*

A group of Maori organizations lobbied the United Nations Committee on the
Elimination of Racial Discrimination (UN CERD) to consider the legistatand it sent
Special Rapporteur Rudolfo Stavenhagen to investigate and report on the situation in
New Zealand. The Special Rapporteur’s report, which was highly critithhédew
Zealand government, was issued in March 2805.

The UN Report made several recommendations to the New Zealand government
including a recommendation to repeal or significantly amend the Foreshore and Seabe
Act. The Report recognized some of the positive and significant achievements New
Zealand can boast where the status of indigenous people is concerned. But, the Report
stated that these achievements were not adequate to shield New Zealandi@ism,c
as the Foreshore and Seabed controversy could attest. The Special Rapporteur also made
several additional recommendations, in light of emerging international hugtas ri

principles regarding indigenous peoples, which directly challenged the govdisime

O bid., p. 144.

L Charters, 2006, p. 35.

2 United Nations. Economic and Social Council. @uesion on Human Rights. Report of the Special
Rapporteur on the situation of human rights andifumental freedoms of Indigenous people, Rudolfo
Stavenhagen, 13 March 2006, E/CN.4/2006/78/Add.3.
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presumption of full sovereignty. First, it called for a constitutional convention sigflde
a constitutional reform in order to clearly regulate the relationship bettliee
Government and the &dri on the basis of the Treaty of Waitangi and the internationally
recognized right of all peoples to self-determinatibhThe Report stated that the Treaty
should be constitutionally entrenched so thabNcan exist “as a distinct people,
possessing an alternative system of knowledge, philosophy and*ldsufthermore, the
Special Rapporteur recommended ilhatandhapushould form the units for Bbri self-
governance.

As mentioned earlier, the Government outrightly rejected the UN Special
Rapporteur’s Report, fiercely defended any alteration in the structuczefrgnce in
New Zealand, with an attack on both the CERD and the Special Rapporteur, claiming that

they were “on the outer edges of the UN syst&m.”

Conclusion

| have offered an explanation for New Zealand’s indigenous rights over-
compliance which attempts to explain the paradox of New Zealand’s exceahererain
indigenous rights areas while simultaneously resisting the internattandbsd of
indigenous rights. Thus, the constructivist cost of commitment explanation succeeds
where other explanations fail.

According to the constructivist cost of commitment explanation, there aee thr

discourses which have developed in New Zealand during the past three decades which

% bid., p, 20.
% Ibid.
% statement can be viewedvatvw.Beehive.govt.nz
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have intersected and produced an indigenous reconciliation effort in New Zealand: 1)
highly vocal indigenous movement connected to the global indigenous rights movement,
2) the nation’s concern for its human rights reputation, and 3) a shift in the national
identity, which is defining itself in terms of a super-tolerant liberal iswturalism that

is also increasingly integratingadri identity as a central feature of the New Zealand
national identity. When these three discourses combine and intersect, Nemd4gala
propelled toward reconciliation while simultaneously remaining constrairtboh\a

particular framework of reconciliation.

The first two discourses--a globally connected domestic indigendus rig
movement and a “global human rights steward” identity--work together to push New
Zealand toward indigenous reconciliation. The indigenous rights movement, through
campaigns of shame and embarrassment, exposes how New Zealand has not and does not
live up to its “global human rights steward” identity when it comes to Maori. derdor
New Zealand’s “global human rights steward” identity to be cleansed sfdhnes that
the indigenous movement continually exposes, New Zealand engages in, and @ften exc
in, the realm of indigenous “soft rights”, that is, rights such as culture, langeég®y,
and education. Rationalist, liberal and other explanations such as high indigenous
population and domestic politics, can certainly account for this side of the compliance
picture. A domestic movement presses for a policy change and the Neandstate
makes accommodations, which also happen to be in its own best interest. While these
rights have often been difficult to attain in New Zealand as many of thédg ingolve

the acceptance of a body of collective rights by a country which has typa&iyed
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the British tradition of the centrality of individual rights, this struggle ldren
insurmountable, and in terms of explanation, not particularly difficult or contialiers

Rationalist, liberal and other explanations do fail, however, to account for the
New Zealand’s excellence in some areas of indigenous aghtiss simultaneous
resistance to other indigenous rights and particularly to the codification of thbtein
an international declaration. A constructivist cost of commitment explanation does
address this paradox by providing insight into the simultaneous positive and negative
indigenous rights behavior of New Zealand. The third discursive change--a sheftvin N
Zealand'’s identity toward multiculturalism and absorption of Maori identity-awhe
combined with the first two discourses, produces the paradoxical pattern.

When all three discourses conjoin, the reconciliation impulse becomes
constrained by the shift in New Zealand’s identity and then a particular tenseopmke
between the two understandings of reconciliation. First, the two identity, shifts
multiculturalism and the “Maori-ization” of the nation, are both strong equglinirces
and both ultimately result in the negation of indigeneity (defined in terms of being
indigenous to the land), in favor of placing Maori side-by-side, on an equal basis,|with al
other ethnic groups in New Zealand. In short, the identity shifts create a iscurs
environment which constrains the state from accepting any indigenous “hasq’ figid
or self-determination, because a multicultural “Maori-ized” nation would \iese
rights as “special rights” inappropriately recognized (or “grantexd particular group
of otherwise equal citizens. Second, the globally connected domestic indigenous rights
movement advocates for both hard rights and soft rights under the Tino Rangatiratanga
understanding of reconciliation, yet a tension remains as New Zealand pursues
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reconciliation strictly under the Doctrine of Discovery understanding wimghasizes
soft rights. The cost of commitment for New Zealand to pursue Tino Rangajaatan
reconciliation is high, as not only are soft rights demanded but also land and self-
determination, requiring an alteration in the arrangement of governancevandignty
in New Zealand. Tino Rangatiratanga reconciliation necessarily caliscimmplete
renouncement of the Doctrine of Discovery, a legal doctrine which is implicitly
foundational to New Zealand’s legitimate existence. Therefore, indigenou$ globa
politics in New Zealand is pushing for a complete renegotiation of the caantry’

sovereignty, a move which New Zealand absolutely and consistently resists.
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Chapter 6

Indigenous Rights in Canada
(Canadians) must humble themselves and be prepared to move beyond
their mythology and the politics of multiculturalism in order to deal with
indigenous peoples in an honorable way.

--Indigenous Activist from Canada, 2008

Canada is often viewed internationally as a beacon of engaging with indygeneit
touting its “Canadian way” of various cultures living side by side harmoniouigiyn
Canadian society. At the same time, Canada is highly criticized for faolimgtch its
ideals with reality when it comes to respecting the rights of indigenous p&dpie
Canada maintains an international reputation for engaging indigeneityisiv iwidely
renounced for mistreating indigenous peoples. Indigenous peoples in Canada have
constitutional protection for their treaties, Canada engages multiple lamg cla
settlement processes, and Canada has more recently issued an apotsggifduiy-
long policy of placing Native children into residential schools. Yet, at the sarage t
Canadian police are regularly accused of abusing Aboriginal enpdeAboriginal
people remain consistently at the bottom of all socio-economic indicatorsau&aand
First Nations peoples face continual pressures on their traditional lands by the

government and corporations seeking resource extraction and devefbanterss

L«Aboriginal Rally Against Police Mistreatment,” Bember 6, 2006 at http://nativenewsonline.org.

2 SeeThe Canada Yearbogiublished every year by Statistics Canada. Re@sns available at
www.statcan.gc.ca.

3 For examples, see Keith Leslie. “First Nations lovDccupy Eastern Ontario Site to Block Uranium
Mining.” January 11, 2008The Canadian Pressand Press Release, First Nations Leadershipclloun
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mentioned in earlier chapters, Canada campaigned against the DeclardtierRights
of Indigenous Peoples and was one of only four countries to vote against it. In short, the
indigenous rights situation in Canada can best be described as a paradox, and far from
settled for a country that is known around the world as a leader in human rights.

Like New Zealand, Canada takes its international reputation in human rights very
seriously. The Government of Canada’s “Action Plan Against Racism” toutstére e
of Canada’s commitment to international human rights, noting that Canadactgizsd
internationally as a leader in human rightsA&s the report points out, Canada is the
birthplace of John Peters Humphrey, one of the authors of the Universal Declaration on
Human Rights. In addition to serving as one of the driving forces behind the 1948
Universal Declaration on Human Rights, Canada’s human rights record includes
ratification of all the major international human rights treaties: thenat®nal Covenant
on Civil and Political Rights and the first optional protocol (accession by Canada in
1970), the International Covenant on Economic, Social and Cultural Rights (ratified in
1976), the International Covenant on the Elimination of Racial Discriminations&@one
in 1970), the Convention on the Rights of the Child and the optional protocols (ratified
1991, 2000 and 2005), the Convention on the Elimination of All Forms of Discrimination
Against Women and the optional protocol (ratified 1981) and the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishmentdratifie

1987)> Canada has also signed and ratified numerous other international human rights

“First Nations Mining Summit Set for October in Rre George.” July 8, 2008. Available at:
http://www.fns.bc.ca/pdf/NR_BC_FN_MiningSummit07p8f.

* Government of Canada. Department of Canadiartadgri Multiculturalism National OfficeCanada’s
Action Plan Against Racism: A Canada for Atkatineau, Quebec. 2005, p. 2.

® Government of Canada. Department of Canadian &tgritvebsite www.patromoinecanadien.gc.ca
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instruments, making it one of the world leaders in human rights treaty ranifiGat
Canada has served as a member of the United Nations Human Rights Counds since i
inception in 2006. The Human Rights Council is charged primarily with “promoting
universal respect for the protection of all human rights and fundamental fretatcaii’s
and with making “recommendations with regard to the promotion and protection of
human rights.”

Even though Aboriginal peoples may disagree, the international community often
references Canada’s domestic record in Aboriginal rights and often deempsassive
and progressive. During the British colonial period when straightforwarttib®of
Discovery logic was typically applied by colonizing European powers, thalRoy
Proclamation of 1763 was a significant and notable departure from the global norm.
Rather than assertinigrra nulliusand full Crown ownership in Canada, the Royal
Proclamation of 1763 “acknowledges the Indians as continuing to own the lands which
they have used and occupi€dThe Royal Proclamation thus acknowledged some level
of Indian titl€’ very early in Canada’s history, and even though the Royal Proclamation
has remained a highly controversial subject, the fact that some level ofikbobtitle
was acknowledged by the Crown in 1763 cannot be disputed, and this fact has influenced
Canada’s relationship with Aboriginal peoples throughout its history. As a oéuét

Royal Proclamation’s recognition of Indian title, the British did not generaltly tand

® University of Minnesota Human Rights LibrarRatification of International Human Rights Treaties
Edited and Updated by Ilhan Isik (2004) and Taoheryy (2008).
www1.umn.edu/humanrts/research/ratification-indewrlh

" United Nations. General Assembly. Resolution aeidjty the General Assembly. Human Rights
Council. UN Doc A/Res/60/251.

8 Paul Tennant. 1990Aboriginal Peoples and Politics: The Indian Lande3tion in British Columbia,
1849-1989. Vancouver: University of British Columbia Preps10.

° The term “Indian title” has since given way to ‘@tiginal title.”
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arbitrarily, but rather they negotiated and signed treaties. “Theeseedire the primary
means by which diplomatic relations were conducted between Britain and thgaraddori
peoples.* The treaty-making norm continued after Canada’s Confederation in 1867.
Canada negotiated and signed eleven numbered tféatis Aboriginal peoples

between 1871 and 1923.While Canada did pass a very paternalistic Indian Act in

1876 which remains law in Canada today, the Indian Act has been subject to significant
modifications over the years, largely in response to pressure from FitshNat as a

result of litigation brought forward by First Nations or individual Aborigipabple. The
Supreme Court’s landmatkalder decision of 1978 “recognized that Aboriginal title

over unceded lands could possibly have survived the assertion of sovereignty by the
crown and the creation of the overlapping federal and provincial jurisdictions irhBritis
Columbia.*® The uncertainty of Aboriginal title and its implications present in this
Supreme Court decision prompted the Canadian federal government to act. THe federa
government launched a series of land claims settlement negotiations, which have
culminated in such notable achievements as the modern-day British Colurabéstre

and land claims settlements as well as the 1999 establishment of Nunavut, an Inuit

territory in the Far North.

1% 3ohn J. Borrows and Leonard I. Rotman. 19@Boriginal Legal Issues: Cases, Materials &
Commentary Toronto: Butterworths, p. 105.

" These are literally called Treaty No. 1, Treaty. Rpetc.

121t is noteworthy that no treaty was negotiated sigded in British Columbia during this period.

13 |ndian Act, S.C. 1876, ¢.18. This act defines vighan Indian, recognizes reserves and how thegoare
be managed, specifies the benefits payable toriedia well as articulating exemptions from taxatidhe
Indian Act identifies those Indians with “status’ distinct from those without “status.” Accorditigthe
Indian Act, only status Indians are eligible fonbéts or exemption from taxation. Once statusss, it
cannot be regained. Status can only be retaindigibyg on reserve. This Act is widely criticizdxy First
Nations and Inuit, but especially by Métis and urlddooriginal peoples.

14 Calder v. Attorney-General of B.G1973] S.C.R. 313.

15 Michael Cassidy, “Treaties and Aboriginal-Goverminelations, 1945-2000” iHidden in Plain Sight:
Contributions of Aboriginal Peoples to Canadianntisy and Culture. Edited by David R. Newhouse,
Cora J. Voyageur, Dan Beavon. 2005. Toronto: Usityeof Toronto Press, p. 45.
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In 1982, Canada ratified its new constitution which included Section 35 (1).
Section 35 provides constitutional protection for “any existing Aboriginal right.”
However, from an indigenous perspective, the constitutional protection, while valuable,
does not go far enough since it only protects the rights secured up until that point in
history. It does not include protections for indigenous collective land ownership and self
determination; these Aboriginal rights need to be negotiated or litigatedasedy-case
basis. There is currently a backlog of 800 to over 1000 land clnfgct which
creates frustration among Aboriginal communities across Canada. Thenedone
Aboriginal people¥ in Canada have worked in the international sphere since the 1970s,
attempting to use international pressure to encourage the Canadian govéonment
recognize further indigenous rights to land and self-determination. The Canadian and
international press report numerous road blocks and other forms of protest as Aboriginal
groups attempt to cast light on Canada’s shortcomings in indigenous'fights.

On the international level, Canada has ratified ILO No. 107, but not ILO No. 169.
In addition, Canada campaigned and voted against the Draft Declaration in the Human
Rights Council in late 2006 and was one of the four states to vote against the Declarat

on the floor of the UN General Assembly in September 2007. Even as Canada cast its

16 See Assembly of First Natiortsttp://www.afn.ca/article.asp?id=321r current figures on the backlog
of land claims.

7 «Aboriginal peoples” in Canada refers collectivédythe three main indigenous groups in Canada:
Indians (or First Nations), Inuit and Métis. Thefi$ are the descendants of mixed marriages between
indians and Europeans. According to Statisticsadan
(http://www12.statcan.ca/english/census01/Produaisiffic/companion/abor/canada.gfnn the 2001
census, there were 1.3 million people who iderttiis Aboriginal, representing about 4.4% of Carada’
total population. About 30% of the Aboriginal pdgtion identified as Métis, 62% identified as India
and 5% considered themselves Inuit. The remai8¥gdentified as being from more than one of these
groups.

18 See, for example, Am Johal, “Native Tribes FighBtock New Pipeline.” September 22, 2008S
News and “Armed Native Protesters Block Ontario HighwaToronto Sun,June 29, 2007.
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vote against the Declaration, the statement made by Ambassador John McNee to the
General Assembly touted Canada’s “commitment to actively advancing mogdigeights

at home and internationally,” in a poignant illustration of Canada’s paradoxical tbehavi

in indigenous rights. In his statement, the Ambassador claimed that the text of t
Declaration “did not meet expectations” and the process was also unsatysfattor

noted that “Canada’s position has remained consistent and principled” and “Canada is
proud of the fact that Aboriginal and treaty rights are given strong remygand

protection in its Constitution.” Canada, he said, “take(s) effective action, at imoime a
abroad, to promote and protect the rights of indigenous pedplsltiile leaving the

distinct impression that Canada’s vote against the Declaration wad noat® already
superior domestic law, the Ambassador’s statement concludes by curttinggbat the
Declaration is not legally binding, has no effect in Canada and does not represent
customary law. In the months following the UN General Assembly vote on the
Declaration, the Canadian House of Commons passed a resolution to endorse the
Declaratiort® and a group of more than 100 legal scholars issued an open letter asserting
that no legal or constitutional barrier exists which should prevent Canada from endorsing
the Declaratiorf® Rather, they wrote, the Declaration “is consistent with the Canadian

Constitution and Charter and is profoundly important for fulfilling their promise.”

19 Statement by Ambassador John McNee, Permanene®epative of Canada to the United Nations. 13
September 2007.

20 A motion presented to the House of Commons on il 2008 - "That the government endorse the
United Nations Declaration on the Rights of indiges Peoples as adopted by the United Nations Genera
Assembly on 13 September 2007 and that ParlianmehGavernment of Canada fully implement the
standards contained therein" (Third report of tten8ing Committee on Status of Women). The regoiut
was carried by a majority vote on 8 April 2008. ddments available at www.parl.gc.ca.

2L Open Letter, 1 May 2008. “UN Declaration on thigis of indigenous Peoples: Canada needs to
Implement This New Human Rights Instrument.” Tawailable at
www.amnesty.ca/index_resources/open_letters/uneidachtion_experts_letter.pdf
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Nevertheless, the Harper government remains resolutely opposed to endorsing the
Declaratiorf?

Since Canada never ratified ILO No. 169 and it voted against the Declaratson, it i
not technically obligated to uphold collective rights or self-determinationsright
indigenous peoples under its international commitments. Yet, Canada’s record on
indigenous rights indicates that it has enacted certain domestic policies wigch ha
brought it into at least partial compliance with some of the provisions of ILO No. 169 and
the Declaration. In addition to a Constitutional recognition of treaty rights, a nainbe
land and self-government agreements have been negotiated across Canada, theluding
establishment of the Inuit territory of Nunavut. Further, in 1995 the Canadian
government adopted a policy that recognized the inherent right of First Natisel$-t
government® Yet, at the time, the Harper government in Canada remains steadfast in its
opposition to any international recognition of indigenous peoples’ land and self-
determination rights.

| argue that Canada’s paradoxical policy behavior in indigenous rights has
resulted from a convergence of several factors which have led to the Camadial of
indigenous reconciliation. As in the case of New Zealand, there is a vocahimalge
movement in Canada which has been actively involved in the global indigenous rights
movement and has invoked the international human rights discourse in its domestic

struggles. Also like New Zealand, Canada demonstrates a high level of camaesn f

22 Since the Parliament passed only a resolutionppsrt of the Declaration, the Prime Minister imaked
by parliamentary procedure to simply ignore it.r Fmre history on this procedure, see Christopher
McCreery.The Order of CanadaToronto: University of Toronto Press, 2005.

% Government of Canada. 199Bboriginal Self-Government: The Government of Carmépproach to
Implementation of the Inherent Right and the Nediath of Self-GovernmenOttawa: Minister of Public
Work and Government Services.
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world reputation in human rights advancement and even relies on this reputation for the
construction of its self-image. As a smaller country in a globalized waaldada is on
an almost constant quest to find its identity, again in a very similar way thaZ ésand
struggles with national identity. There are also several structurdl alegigocietal
elements, however, that distinguish Canada from New Zealand in terms ohoulge
rights and yet the models of reconciliation are remarkably similar in bothresunt
will show that while Canada has the structural and legal opportunity to creagef@pac
indigenous rights as articulated by the emerging global indigenous rigisisnsus,
Canada remains constrained by a particular model of reconciliation which emeghas
absolution for past actions as well as certainty of both land tenure and Crown suyereig
in the future. In other words, Canada is resisting the challenges to libesalism
Westphalian sovereignty which are being presented by the emergingigthganous
rights consensus. As a result, Canada’s behavior in indigenous rights, while often well-
intentioned and advanced in certain respects, often ends with confusing, inconsdtent a
paradoxical policies.

In this chapter, | will explore Canada’s indigenous reconciliation discontse a
demonstrate how it is ultimately constrained by the very liberal frankethayugh which
it operates. | argue that Canada’s model of reconciliation results froemirging
Canadian national identity narrative which forecloses the possibility dfeanative
model of reconciliation which is advanced by indigenous leaders in Canada. This
alternative, an indigenous model of reconciliation, would renounce the Doctrine of
Discovery and adopt the principle of indigenous self-determination, both centra¢geatur
of the emerging global indigenous rights regime. In the end, the Canadianahodel
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reconciliation, while demonstrating over-compliance in certain indigenous riglas, as
also an effort to resist indigenous rights in other areas.

| will look specifically at three cases which illustrate the Canadian hodde
reconciliation and over-compliance at work. Each case demonstrates how a Canadian
Aboriginal policy initially appears to advance indigenous rights but, in legtusach
policy represents instances of Canadesistanceo indigenous land and self-
determination rights. First, | will examine the creation of the territofyuwfavut.
Second, | will explore the recent Apology for Residential Schools and the Truth and
Reconciliation Commission which followed. Third, | will consider the Britishu@ddia

Treaty Process, with particular emphasis on the 1998 Nisga’a Treaty.

Indigenous Reconciliation in Canada

As in New Zealand, an atmosphere of indigenous reconciliation has arisen in
Canada over the past several decades. Canada was compelled towards tecohgiba
convergence of factors that is remarkably similar to New Zealand inwags yet
differs in other critical aspects. The end result is that the Canadian vergioigehous
reconciliation differs notably from New Zealand’s experience.

Like the Maori from New Zealand, indigenous groups from Canada have been
extremely active in international indigenous politics for as long as theredem such a
movement. One of the very first transnational indigenous organizations was the World
Council on Indigenous Peoples, founded in 1972 by George Manuel, a Shusawp, and the
National Indian Brotherhood of Canada. The World Council on Indigenous Peoples,
which focused exclusively on an international struggle for indigenous rights, wa$ one

240



the first two indigenous organizations to attain consultative status at the WNN&
It was also one of the foundational indigenous organizations of the global indigenous
rights movement that was birthed in Geneva in 1977. First Nations, Métis and Inuit
groups from Canada have always been present and played a highly visible role in
indigenous peoples’ meetings at the United Nations. They have also brought the human
rights framework of indigenous rights back to Canada.

Also like New Zealand, Canada has, in recent decades, become somewhat
obsessed with its search for national identity as a small country in aizgabalbrid
which has also experienced a rapid shift in the diversity of its population, ahfiatt w
continues to distance Canada from its British past. As in New Zealand, Canada has
increasingly become a nation of diverse immigrants. As recently as the h8fds
immigration to Canada came from northern and western Europe, while in recentsdecade
Canada has accepted large numbers of immigrants from many parts of the world,
typically accepting upwards of 200,000 immigrants per §eakccording to data from
the Canadian governmefit47% of Canada’s citizens have ethnic origins other than
British, French or native-born Canadian. In 2006, almost 20% of Canada’s population
were immigrants and international migration accounted for almost two-thidarzfda’s
population growth. Between 2001 and 2006, 60% of Canada’s immigration was from
Asia. In the cities of Vancouver and Toronto, more than a third of the population is a

visible minority and one out of every five school children in each of these cittea wa

2 Government of Canada. Department of Canadiartadgri Canadian Diversity: Respecting Our
Differences.2008. Ottawa. Available atww.pch.gc.ca/progs/multi/respect e.cfm?nav=2

% Demographic data has been collected and comprited fivo separate reports: 1) Statistics Canada.
2003.Canada's Ethnocultural Portrait : The Changing Ma@s2001 Census Analysis series. Statistics
Canada Catalogue number 96F0030XIE2001008. Ottaeh?) Statistics Canada. 2008anadian
Demographics at a GlanceStatistics Canada Catalogue number 91-003-XIEavazit
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new immigrant to Canada. For more than half of these children, the language ispoke
the home was neither English nor French. These massive population changes over the
past several decades have necessitated a renewed search for ttivedefinadian
identity.
The Canadian challenge has always been to find unity in its div&rshsg.
Kernerman observes,
The defining narrative of Canada is of an unwieldy political project, always in
search of unity and forever attempting to constitute itself as a political
community. ...The results are a continued preoccupation with determining their
common identityas Canadiangemphasis original) and a fixation on the sources
of cohesion that will, at minimum, hold them together as members of a single
political community?’
Governor General Michaélle Jean also referred to the Canadian need to find unity in
diversity during her 2005 installation speech: “We must eliminate the speectitethad
solitudes and promote solidarity among all citizens who make up the Canada offoday.”
The popular press in Canada often reports the elusive nature of Canadian
identity?® and defining Canadian identity has even become a stated goal of the current

Harper government. Prime Minister Harper created a new sub-ministgniakt

position dedicated to the search for Canadian identity, naming Jason Kenneyesarpe

% KernermanMulticultural Nationalism: Civilizing Difference, @stituting Communityl5-16.

" Gerald Kernermariulticultural Nationalism: Civilizing Difference, @stituting Community
(Vancouver: University of British Columbia Pres8038), 13.

8 Installation Speech - The Right Honourable Mickadéan Governor General of Canada on the occasion
of her Installation. Ottawa. 27 September 2005.

2 Examples of media coverage includes: CBC Newstr§LZolf: Peacekeeping and the Canadian
Identity” 7 February 2002; CBC News. “Queen ‘tneé@s’ her role in Canadian identity” 8 October 2002
CBC Radio. “A Changing Identity” 18 May 2004; an8C Radio One. “The Current with Anna Maria
Tremonti” 27 March 2008. The CBC has also compéiestries of instructional materials for Canadian
educators focused specifically on the search fora@mn identity. A non-governmental website has al
emerged which is dedicated to defining the Canaidientity (vww.canadianidentity.cojrwhile a
prominent blog is also titled, “I am Canadian, Waat 1?”
(http://www.blogaholics.ca/archives/2005/02/i_am amian_w.html.
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of State for Multiculturalism and Canadian Idenfity.In July 2008, Citizenship and
Immigration Canada, along with the Dominion Institute, issued the resultsiofey of
3000 Canadians conducted the previous year. The survey asked Canadians to identify the
people, places, events, accomplishments and symbols that best define Canada. While
symbols like the maple leaf, hockey and the Canadian flag were at the top sf tie li
“101 Things that Most Define Canada,” the societal characteristics wieihidentified
in the survey were peacekeeping, multiculturalism, human rights, freedom, deynocra
and being a “good country” In January 2008, CBC Radio asked listeners to vote for
the 49 songs that the newly inaugurated U.S. President Barack Obama must Hear whic
will best represent Canada. According to CBC’s Radio Director, “One of shevhgs
to know Canada is through the depth and breadth of our artistic expression. We're
excited about the new president and we want him to be excited about us, so we're asking
our audience to help compile the list of our most definitive Canadian séhdss”
columnist Dan Gardner of the Vancouver Sun noted, CBC radio was attempting to find a
song that “best captures the complex and subtle character of the Canadiantiusreiny
fascinates us>

Canadians aim to stake out their unique place in the world not just by separating
themselves from Great Britain and their British heritage, but they also spgedtaleal

of energy trying to separate their identity from the United Stat8s1999

30 CBC News. “The 39th Parliament: Stephen Harpiss shuffle.” 4 January 2007.
3 |psos Reid. 2008Defining Canada: A Nation CHOOSES The 101 Thingt Best Define Their
Country. Results of survey commissioned by Citizenship lamtiigration Canada and the Dominion
Institute. Results available wtvw.101things.ca/Listof101Things.pdf
22 Garnder, Dan. “Get over Yourself, Canad&dncouver Sun19 January 2009.

Ibid.
3 philip ResnickThe European Roots of Canadian IdentiBeterborough, Ontario: Broadview Press,
2005.

243



Macclean’s/CBC survey reported that half of Canadian respondents behav€&hhada

was becoming more like America, and nearly a third felt that a full polir@an with

the United States was likely at some point in the future. By the end of 2002 however, this
sentiment had changed, with Canadians expressing a desire to distinguisviiemse

from their southern neighbor and those who stated that Canadians were “essentially
different” from Americans grew to 5798. As one commentator on Canadian national
identity observed, “The real story is Canadians’ need to be perceived, and tegercei
themselves, as more tolerant than Americ&hs.”

Tolerance and diversity, most often represented in the language of
“multiculturalism,” has come to represent a key theme of the emergingli@ameational
identity. As Chief Justice Beverley McLachlin states on the Supreme Cdbainaida
website:

Canadians are privileged to live in a peaceful country. Much of our

collective sense of freedom and safety comes from our community’s

commitment to a few key values: democratic governance, respect for

fundamental rights and the rule of law, and accommodation of

difference¥’

Prime Minister Jean Chretien echoed these sentiments about the ceotftrality

multiculturalism to the national identity in a June 2000 speech:

We have established a distinct Canadian way, a distinct Canadian model:
Accommodation of cultures. Recognition of diversity. A partnership between

% “Becoming More American” The Canadian Encyclopediavw.thecanadianencyclopedia.com
Accessed 10 January 2008.

% Russell Lawrence Barsch, “Aboriginal Peoples arah@da’s Conscience” in Newhouse (2005), p. 280.
37 http://www.scc-csc.gc.ca/Welcome/index_e.asp

244




citizens and state. A balance that promotes individual freedom and economic
prosperity while at the same time sharing risks and berefits.
A federal government statement on diversity and multiculturalism stagzgiivocally
that “Canada’s experience with diversity distinguishes it from most other m=ifitand
that multiculturalism “is viewed as one of Canada’s most important atsiadeially
and economically?®
In 1971, Canada was the first country in the world to adopt multiculturalism as an
official government policy, which meant that it would provide programs and serfac
different cultural associatiorts. The Trudeau government viewed multiculturalism as a
way to diffuse the bilingual ‘duopoly’ problem between English- and French-sueaki
Canada, arguing that cultural rights were an element of individual fre&d&ince
1972, the cabinet in Canada has included a Minister for Multiculturalism. In the 1982
Canadian Constitution, multiculturalism gained constitutional recognition ino8ex?
of the Charter of Rights and Freedoms, which specified that Canadian courte were t
make rulings “in a manner consistent with the presentation and enhancement of the
multicultural heritage of Canad4® In June 1988, the Canadian Multiculturalism Act

was passed which legislatively established the official government mdlicy

¥ Government oCanada. 2000. "The Canadian Way in the 21st Century." Speech of Prime
Minister Jean Chrétien to Conference on "Progressive Governanbe tgt Century”, 2-3 June
2000.

39 Government of Canada. 2008. “Canadian Diver8lgspecting Our Differences.” Department of
Canadian Heritage. Ottawa.

“Obid.

L bid.

2 Eva Mackey. 1999The House of Difference: Cultural Politics and Naial Identity in Canada

London and New York: Routledge.

“3 Canadian Charter of Rights and Freedoms.
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multiculturalism?* These initiatives by government reflect a growing sentiment that
multiculturalism has become a defining feature of Canadian national iddntitgct, by
2006 a poll of Canadians reported that approximately 40% viewed multiculturalibe as t
core of Canadian identify.

Of course, Canada has always been a nation of diversity, with its history of
bilingualism and biculturalism between the English- and French-speakiley set
populations alongside, and often blending with, extremely diverse Aboriginal
populations. As the above discussion has illustrated, the search for the Canadian identity
in recent decades has shifted the national narrative away from its laistoric
bilingual/bicultural emphasis toward an emerging Canadian identitydbaséd around
two important features: Canada’s image as a global steward of hurinenanmgl
multiculturalism. This emerging national identity has pushed Canada in theahref
indigenous reconciliation, and each of these features has had particulaatiopdidor

the character of that reconciliation.

“Global Steward of Human Rights”

As a “good global steward of human rights” it is important for Canada to be
perceived as a global leader in human rights and also in indigenous rights, for in order to
maintain its global reputation as a peacemaker and honest broker in internatidieal poli
it must also be a world leader in indigenous rights and demonstrate that it hadedconc
with Aboriginal peoples and moved beyond its colonial past. Interviews with indigenous

leaders from Canada during 2007 and 2008 document how Canada’s reputation and

4 parliament of Canada. 1988. Bill C-93: Canadihiiticulturalism Act.
%5 John Geddes, “Canadian Nationalism in Declines$jl, "Maclean’s, 23 January 2006.

246



positive self-image in human rights is consciously utilized by indigenous &sidsa
tool to expose Canada’s shortcomings in indigenous rights in order to compel Canada to
act in ways that advance indigenous reconciliation.

One First Nations leader reported that “Canada has a constitutional gaarint
the rights of indigenous peoples. However, even with this guarantee, the protection of
our rights is not easy*® Another leader added that “It is essential to show the world that
Canada is not a paradise in relation to human rights because Canada does not take
seriously the situation of First Nation¥.”

Canadian indigenous interviewees spoke often about how they have attempted to
embarrass Canada about its vote against the Declaration of Indigenous RightdMdt t
General Assembly, using Canada’s “good human rights steward” identity agamsin
international level. One First Nations leader said,

We must denounce the Canadian government which chose to vote against

the Declaration. We welcome the passage of the Declaration, but Canada

has let us down. The Declaration is not the end of a process but is the

beginning. There is a need for urgent action. We must bring shame upon

Canada. Canada changed its reputation with respect to international

human rights when it voted against the Declaration. Canada cannot be

considered a great nation until it supports the Declarétion.
Another indigenous activist from Quebec stated that:

Canada offers a rich society. It offers new immigrants the chance of a job,

health care and reasonable housing. It makes reasonable attempts to

integrate new cultures into the Canadian fabric. How then can we explain
the desperate situation of us indigenous peoples in Cdflada?

“® Interview with Canadian indigenous leader. Camaditerviewee #5. May 2008.

;‘; Interview with Canadian indigenous leader. Camadlterviewee #2. May 2008.
Ibid.

*9 Interview with indigenous leader from Quebec. &tian interviewee #4. April 2008.
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Indigenous groups liberally used the shaming strategy in the Canadian press in
order to place Canada’s human rights self-image into question after Castilis vate
against the Declaration. In a press release from the First Natiadsrskip Council,
Grand Chief Stewart Philip, President of the Union of British Columbia Indian<Chief
was quoted as saying,

Canada no longer enjoys a ‘blue beret' reputation at the United Nations.

Canada’s disgraceful and disgusting conduct against Indigenous People at

both the national and international level is being noted. It is simply

shameful that, as a member of the Human Rights Council, Canada
pretends to espouse the highest standards and protection of Human

Rights>®
A year later, on the first anniversary of the Declaration’s passageirsh&l&tions
Leadership Council issued another press release, urging “all politicasp@ntithe
upcoming Canadian election) to publicly demonstrate their commitment to the
Declaration and to the human rights of indigenous peoples across C3nada.”

The shaming strategy of indigenous peoples toward Canada’s human rights
identity is also evident in UN meetings. Speaking at the 7th Session of the U.N.
Permanent Forum on Indigenous Issues, Chief Ghislain Picard of the Assérilybt
Nations of Quebec and Labrador, called out Canada’s human rights reputation:

| would like to shed new light on Canada which boasts being a model

country on the international scene and encourages others to adopt its high
standards on human rights, yet it refuses to endorse the Declaration on

*0 First Nations Leadership Council. Press Relesst Nations Leadership Council Troubled By Today’
Vote at the United Nations; Inaction on Declarationthe Rights of Indigenous Peoples Inexcusab®e.
September 2007.

* First Nations Leadership Council. Press Relefsst Nations Pressure Canada to Endorse the United
Nations Declaration on the Rights of Indigenousgepon the Eve of the Anniversary of its Adoptid®
September 2008.
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Indigenous Rights, which shows its minimal norms for indigenous

peoples?

On another day of the 7th Session of the Permanent Forum on Indigenous Issues, both
Wilton Littlechild, speaking on behalf of the Assembly of First Nations, andrBeve
Jacobs of the Native Women’s Organization of Canada, addressed the failuredd# Cana
to endorse the Declaration as a minimum standard of indigenous rights. Both speakers
called upon Canada to immediately implement the Declaration in order to sa$vage i
global human rights reputation. The representative from the Canadian Ministry of
Foreign Affairs was quick to respond and publicly defend Canada’s human rights and
indigenous rights record. She stated,

Canada has long demonstrated its commitment to advancing indigenous

peoples’ rights both domestically and internationally. Canada did not

support the Declaration because it could not support this particular set of

political commitments. Canada continues to have concerns about the

Declaration, but it is not our intention to stand in the way. ...Canadian

policies will continue to remain based on existing human rights

obligations and commitments.

As a state party to the Convention on the Elimination of Racial Discrimination
(CERD), Canada is obligated to submit periodic reports of its efforts agairat raci
discrimination and is subject to biannual review. The CERD Committee thentegalua
and makes recommendations to a state party. While CERD recommendations are not

legally binding, they do, as CERD Committee member Francisco Cali saig; “ca

considerable weight and are meant to guide state parties as to theiiaidigader the

%2 Statement by Chief Ghislain Picard, Assembly o$ti\ations of Quebec and Labrador. 7th Session of
the UN Permanant Forum on Indigenous Issues. Nenk,30 April 2008.

%3 Statement by Canadian Ministry of Foreign Affaif&h Session of the UN Permanent Forum on
Indigenous Issues. New York, 28 April 2008.
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Convention. No country wants to be condemned by this commifte&s’ part of its

review procedure, the CERD accepts “shadow reports” from groups represdfeoigd
minority populations. First Nations groups have made effective use of this option. When
Canada was up for review by the CERD in 2007, a number of groups representing First
Nations submitted shadow reports, all of which attempted to demonstrate to the world
that Canada was not the “good human rights steward” that it purports to be.

The shadow report submitted by the International Indian Treaty Council and the
Confederation of Treaty 6 First Nations, firmly accused Canada of “rassmacial
discrimination towards the Indigenous Peoples whose traditional homelands are
considered to be located within that county. The IITC submission argued that
Canada’s failings included

ongoing institutional racism and discrimination within the criminal justice

and court systems, Treaty violations, a range of inequities in social

services and living conditions, ...and the imposition of development

projects impacting Indigenous Peoples* lands, waters, and traditional

means of subsistence undertaken without their free, prior and informed

consent?

The Lubicon Lake Indian Nation was another First Nation to submit a shadow

report to the CERD regarding Canada’s periodic review. This submission also charged

Canada with international dishonesty regarding the rights of indigenous Peoples:

> Presentation by Francisco Cali (Maya), Membehef€@ERD Committee. Human Rights Training
Session held by the International Indian Treatyr@@ilu Mille Lacs Indian Museum, Minnesota. 27
September 2007.

%> Submission by the International Indian Treaty Guiuio the United Nations Committee on the
Elimination of Racial Discrmination (CERD), dated Eebruary 2007. Regarding the Report of the
Government of Canada to the Committee on the E#tion of Racial Discrimination, concerning
Canada’s 17th and 18th Periodic Reports to the CERERD/C/CAN/18) to be considered at its 70th
session, 19 February - 9 March 2007.

% Ipid.
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Canada has been the subject of several UN decisions regarding the abuse

of the human rights and aboriginal rights of the Lubicon Lake Indian

Nation under ...international human rights covenants to which Canada is a

signatory. Canada has not only ignored these decisions but has

misrepresented them to both Canadians and to members of the

international community’

These efforts by indigenous groups did achieve the desired effect of placing into
guestion Canada’s “good human rights steward” self-image and internatipuiztian.
On 8 March 2007, the UN CERD Committee called on Canada to reverse its position on
the Declaration on the Rights of Indigenous Peoples. It also “voiced concerns” about the
actions of trans-national mining companies registered in Canada and urged Ganada t
“take measures” to ensure their accountability with regard to the human rights of
indigenous peopled. This was the first time that the CERD had held multinational
corporations accountable when it ruled that the state is responsible for the actions of
corporations both within and operating outside the boundaries of thé’s#aseRon
Lameman, representative of the Confederation of Treaty Six First Nataded,st

We learned the process and we helped set new standards. ...When we

present shadow reports, then we have the ability to stand up to these

lawyers. They have all this machinery; we don’t have that. ...But, our

efforts at the United Nations help hold Canada accountable to the

international community. We have forced the government of Canada to
change its action®.

>" Lubicon Lake Indian Nation. Submission to theh78ession of the UN Committee on the Elimination
of Racial Discrmination with Regard to the Lack@d#nadian Compliance with UN Human Rights
Decisions and General Recommendation No. 23 ofthmamittee on the Elimination of Racial
Discrmination, 19 February - 9 March, 2007.

*8 Confederacy of Treaty Six First Nations and thermational Indian Treaty Council. Press Rele@se,
March 2007. “The UN Committee on the EliminatidrRacial Discrmination calls upon Canada to
immediately endorse the United Nations Declaratinithe Rights of Indigenous Peoples.”

%9 Statement by Andrea Carmen, Executive Directahefinternational Indian Treaty Council. Human
Rights Training Session held by the Internationdidn Treaty Council. Mille Lacs Indian Museum,
Minnesota. 27 September 2007.

%0 Statement by Ron Lameman (Beaver Creek First Nat@onfederacy of Treaty Six First Nations.
Human Rights Training Session held by the Inteomati Indian Treaty Council. Mille Lacs Indian
Museum, Minnesota. 27 September 2007.
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Multiculturalism

Multiculturalism, both as a policy and as a discourse, has also helped shape the
Canadian model of indigenous reconciliation in two important ways. First, it ererts a
equalizing force, essentially moving to erase indigeneity in Canada. Second, it
encourages indigenous policies that focus primarily on correcting socio-economic
disparities between Aboriginal and non-Aboriginal Canadians.

Multiculturalism as an equalizing force which erases indigeneity isfesaed
most commonly in statements such as one that appears in a Mount Allison University
publication on Multiculturalism in Canada:

Canada is often described as a multicultural nation. But what does that
mean? Simply stated, it means that Canadians are not of any one cultural
background, race or heritage. Instead, Canadians today reflect a vast
diversity of cultural heritages and racial groups. This multicultural
diversity is a result of centuries of immigratioAll Canadians, including

the Native People, can trace their origins to an immigrant gastphasis
added)f*

Another poignant example of this discursive move is an opinion piece published by Bob
Verdun in an online newspaper callEide Nation:

Canada is a nation of immigrants: the world’s most international society.
Canada is making huge strides in eliminating racism, and promoting true
equality.

Sadly, one group refuses to accept the reality of Canada. These are the
Indians, or Natives, or Aboriginals, or whatever the politically-correct
term happens to be. ...They refuse to accept the fatch#dyasre

immigrants too, and that there were no truly original inhabitants of
America. They came from Asia! (emphasis add&d.)

1 Mount Allison University, Faculty of Arts, Canadi®tudies. 2007. “About Canada: Multiculturalism
in Canada.” Sackville, New Brunswick.

2Bob Verdun “The Human Race: Reparation RepercnssioThe Nation Newspaper. 15 April 2007.
Available atwww.nationnews.com
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While Verdun’s comments come from the political far right and certainly do not
represent the whole of Canadian society, the essential component of his statement, a
the official government document above, is the assertion that all Canadiansjsbanig
not, are immigrants. This discursive move implies that Aboriginal people areafigt re
“indigenous” to Canada, and Aboriginal Canadians are simply another instance of
multiple cultures. When emphasis is placed on multiculturalism, all “culturesihe
equivalent and then the erasure of indigeneity comes from the logic of mulagighur
itself. Under this logic, Aboriginal Canadians are in no way entitled to aatylrights,
land claims, or self-determination rights.

Multiculturalism also encourages policies which focus on the socio-economic
disparities between Aboriginal and non-Aboriginal populations. “Canada’s Action Plan
Against Racism: A Canada for Aff’ demonstrates this impulse. This report presents a
Six Point Action Plan to “close the gaps in social and economic outcBhiesall:
women, visible minorities and Aboriginal people. The action plan has the following
components: 1) combat discrimination, 2) promote diversity, 3) strengthen civilysocie
4) strengthen regional and international cooperation, 5) diversity education, and 6)
counter hate and bias. While Aboriginal people are mentioned throughout the report, the
context is always one related to their socio-economic deficiencies ancethéomeduce
disparities. Land rights and self-determination for indigenous peoples and coramunit
is notably absent from this fifty-six page report. The report concludes that, by

implementing this plan, Canadians will “achieve a shared vision of an inclusietysoci

% Government of Canada. Department of Canadiartaggri 2005.
64 |1
Ibid., p. 7.
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a Canada for all--where everyone is treated with respect and dignity, and ...néefine is
behind.® In other words, multiculturalism will be successful when the socio-economic
gaps between all groups--Aboriginal and otherwise--are closed.

As the above discussion has demonstrated, the two defining features of emerging
Canadian identity are shaping indigenous rights and the reconciliation diseourse i
particular ways, which together have created the Canadian model of retmmcil The
“good human rights steward” image encourages Canada to make positive actions in
indigenous rights, in order to reconcile its colonial past and maintain its positige.im
Multiculturalism, then, pushes that action into a particular framework thahasizes
equality and correcting socio-economic disparities as an end goal. Thesepluses--
good human rights image and multiculturalism--create the Canadian modelgeniods
reconciliation. The Canadian model of indigenous reconciliation centers on twoyprimar
goals: 1) provide absolution to Canada for its past actions related to indigenous peoples,
and 2) create certainty for the future by securing land tenure and stateigayer
keeping all groups equal within the existing power structure.

The Canadian model of indigenous reconciliation looks vastly different from
the indigenous model of reconciliation that has been advanced by the international
indigenous rights movement and often advocated by Aboriginal people in Canada. The
central feature of the indigenous model is a call for states to renounce thadottr
Discovery in their laws, policies and thought patterns, and, in its place, retegatia
good faith, land and self-determination agreements and partnerships. As Chief Oren

Lyons (Haudenassaunee), stated at the 7th Session of the UN’s Permanent Forum on

% bid., p. 56.
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Indigenous Peoples, “Canadian law always works against us. There is a bawier the
that, for years, we couldn’t see. The answer is that the Doctrine of Diseésvery
foundational to law. Canadian law and jurisprudence help legitimize colonial
doctrines.®® Regarding a renegotiated relationship between Aboriginal peoples and
Canada, one indigenous activist commented,
Canadian society is built on a foundation of theft. In order for a real
reconciliation to occur, Canadians must first apologize for their collective
actions in the past. Then, they must humble themselves and be prepared
to move beyond their mythology and the politics of multiculturalism in
order to deal with indigenous peoples in an honorable®vay.
Chief Wabananick, speaking at the UN Permanent Forum on Indigenous Issues, also
spoke to the indigenous model of reconciliation:
We have the right to co-management. First Nations have been fighting
about access to resources but First Nations never gave up the right to
access territories. Under Canadian law, ancestral occupation gives us
underlying title to the land. This means that provinces never had
exclusive rights on public land. Their property right depends on
Aboriginal title which can only be given up through negotiation...First
Nations can only give up their inherent sovereignty under treaties.
...Treaties provide the opportunity to reconcile indigenous sovereignty and
the sovereignty of the Crowf.
Although there are many similarities between Canada and New Zeal#sidisv
of reconciliation, there are several structural and societal elementhdiraguish the

Canadian model of indigenous reconciliation from New Zealand’s Doctrine ch\2isc

understanding of the Treaty of Waitangi, as discussed in the previous chapstrof Fir

% Statement by Chief Oren Lyons, Haudenassaune&easion of the UN Permanent Forum on
Indigenous Issues. New York, 29 April 2008.

" Interview with indigenous activist from Canada, W2008.

% Statement of Chief Wabananick, Assembly of Firatidhs of Quebec and Labrador. 7th Session of the
UN Permanent Forum on Indigenous Issues. New YobRNay 2008.
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all, Canada is a federal system while New Zealand has a unified nationairgenéer As

a result, Canada is better prepared structurally to accommodate varioafaye

sovereignty, as demanded by indigenous advocates for self-determinationd,Sec

although Canada and New Zealand are both engaged in a constant search fartale nati
identity, Canada has not absorbed Aboriginal identity into the national identity i

same way that Maori identity has come to represent New Zealand. Even wé&h the
significant differences, however, the end product, i.e. the model of reconciliation
employed, looks remarkably similar in both Canada and New Zealand, suggesting that
there is another element, common to both countries, which encourages them both to resist
the indigenous model of reconciliation.

In the next section, three recent cases of reconciliation in Canada wilkfye br
examined: the creation of the territory of Nunavut, the Harper government’s ypoiog
residential schools and the resulting Truth and Reconciliation Commission, and the
British Columbia treaty process. Each of these cases will illustrate hoad@ excels
within the framework of the Canadian model of reconciliation, even moving to accept
indigenous cultural rights as recognized collective rights in Canada. HQulase

framework ultimately forecloses the possibility of the indigenous modeicohciliation.

The Creation of the Territory of Nunavut
A bold attempt to right past wrongs and bring hope to an entire region was

launched as this day began and the map of Canada was redrawn to make
room for the new territory of Nunavut.

At midnight, with the wind chill here hovering around 45 below zero, and
a rare blue moon encircled by a halo of light, Ottawa divided the old
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Northwest Territories in two and Nunavut, which means, “our land” was
created from the eastern 60% of the region.

... "What we affirm today, with the stroke of a pen, is the end of a very
long road,” said Prime Minister Chretien.
--New York Times, April 2, 1998

In April 1999, the creation of the territory of Nunavut, the first time the map of
Canada has been redrawn in 50 years, was widely heralded in the Canadian and
international press as a significant Canadian achievement in indigenous Ligktthe
above article implies, Canada “gave” the Inuit, or Eskimos, “a land of their own.”

A division of the Northwest Territories was first discussed in 1976 during land
claims negotiations between the Inuit Tapiriit Kanatami and the Canadiamgurer
A referendum on the possible division of the Northwest Territories was held in 1982,
which passed with a majority of Northwest Territories residents votingyar t the
division.”® The final land claims agreement was reached in September of 1982 and
ratified by nearly 85% of the voters in NunavttOn 9 July 1993, the Canadian
Parliament passed both the Nunavut Land Claims Agreemefftaket the Nunavut
Act.”® The territory of Nunavut was officially created on 1 April 1999. Paul Okalik, the
first premier of the newly launched territory, proudly proclaimed, “We haered
control of our destiny and will now determine our own path.”

Certain features of Nunavut demonstrate Canada’s tolerance for an ablevete

of indigenous rights, particularly in the soft rights areas of language,aludtis and

% Anthony DePalma, “Canada’s Eskimos Get a Landh&iTOwn.” New York Times2 April 1999.
9 www.gov.nu.ca

" bid.

2S.C. 1993, ¢.29, 10 June 1993.

33.C. 1993, ¢.28, 10 June 1993.

" “For Canada’s Inuits, this land is ‘our land’ (Nawut)”, Christian Science Monitors April 1999.
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even involving internal governance. For example, the territory of Nunavut has two
official languages, in addition to English and French: Inuktitut and Inuinndgjtimuit

in Nunavut have “their inherent right to use the Inuit language in full equality with othe
Official Languages. ...This exceeds any other legal protection in plaaaymther
Aboriginal group in Canadd® Also, Canada now, as a whole, widely utilizes the
Inukshook’ as a cultural symbol, even dedicating it as the symbol for the 2010 Winter
Olympics in Vancouver. Nunavut’s internal governance structure even seflanhda’s
accommodation of Inuit culture. There are no parties in the Legislative Asand the
legislature operates on a consensus-basis, in accordance with Inuit Cultinere is

also an advisory council of elders whose task is to help incorporate Inuit cultureeinto t
Nunavut government.

While, on the surface, it appears that Nunavut demonstrates an advanced level of
Canadian indigenous rights compliance in language, culture and even self-government, a
more in-depth examination shows that the Nunavut land claims settlement and the
creation of the public government of Nunavut are more reflective of the Canadiah mode
of reconciliation than of the indigenous model of reconciliation. Rather that an
accommodating the hard rights of indigenous land and self-determination, Nunavut
actually demonstrates a pattern of Canadigistanceo these rights. First of all, the

land claims settlement, like other Aboriginal land claims settlementanada, moves

> www.gov.nu.ca
® Government of Nunavut. Department of Culture,dusage, Elders & Youth. Statement to the 7th

Session of the U.N. Permanent Forum on Indigensaisels, New York, 29 April 2008.

" An Inukshook is a piece of Inuit art comprisedacferies of stacked stones which resembles a human
figure. The name itself means “likeness of a pef'simukshooks are widely available wherever tauris
souvenirs are sold in Canada, even in places eergvfay from Inuit territory. It has come to beudtural
symbol of Canada.

8 CBC News. “On the Nunavut Campaign Trail.” Maf;2008.
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land from Aboriginal title to fee simple titf@. In other words, Inuit lands, which were
formerly held in collective Aboriginal title, are placed into individual ownershth thie
completion of a land claims settlement. Far from recognizing the indigenousfform
collective land rights, Canada demands that land claims be settled in a wagdlttatin
land ownership by individuals or Aboriginal corporate entities. Since Canads $erth
as defendant and arbiter in the land claims settlement process, it is in trengositiake
such demands, regardless of what type of land title is desired by indigenous peoples.
Aboriginal title is tied conceptually to indigeneity, implying attaeminto and
responsibility for certain lands. Fee simple title lands can be bought and sojdie a
Therefore, the Nunavut land claim settlement erased, rather than recogrdageheity.
Second, through the Nunavut land claims process, Canada also sought certainty of
land tenure for the future. With all Aboriginal title eradicated, and all lantsinavut
converted to fee simple title, Canada could move forward with development and resource
extraction plans, unimpeded by possible obstructions by the Supreme Couirt.
Third, the public government in Nunavut remains strictly under Canadian federal
control, particularly since the territory is almost completely dependent ugpanwvadto
fund its governmental operations. In the end, Canada is tightly maintaining Crown
sovereignty over Nunavut. “By negotiating both the real estate deals sigautly but
separately, Ottawa was able to avoid creating an ethnic state,” saat fdomhwest
Territories premier Dennis Patterson. “And by setting up Nunavut as artgrrit

constitutionally on par with the other two territories (the Yukon and remaining Nesthw

9 Agreement Between the Inuit of the Nunavut SettietrArea and Her Majesty the Queen In Right of
Canada. Text available at:
http://www.nucj.ca/library/bar_ads_mat/Nunavut_La@thims_Agreement.pdf.
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Territories), the creation of a fourth level of government was avoitfefiven though

the Nunavut territory is expensive for Ottawa, Inuit leader John Amagoalikthaicit*

has been money well spent because the building up of Nunavut and its communities has
been an effective way for Canadians to assert Arctic sovereignty, angresssie for the

Harper government*

Apology Followed by Truth and Reconciliation Commission

On 11 June 2008, Prime Minister Stephen Harper stood up in the Canadian House
of Commons and delivered an apology to the former students of Indian residential
schools in Canada. The residential school policy, which had operated in Canada from the
1880s until the 1970s, had been a key part of the government’s cultural assimilation
policy for Aboriginal peoples during that period of time. More than 160,000 Native
children passed through the residential school system during its years obogérat
many of them the victims of physical and sexual abuse. All of them were viotien
harsh educational program which removed Native children from their homes and
communities and forbade them from speaking their languages or practicingutheies
so that they would assimilate as quickly as possible into Canadian society.

Harper’s apology relied heavily on both Canada’s “good human rights steward”
and multiculturalism identity discourses. “These objectives were baséd on t

assumption that aboriginal cultures and spiritual beliefs were inferior quahe.. Today

8 Christian Science Monitos April 1999.

81 Katherine O’Neill. “Nunavut’s birthday sparks dee about its future.’Globe and Mail 31 March
20009.

8 Am Johal. “Canada Must be Back by Action, Natiemders Say.” Inter Press Service News Agency.
17 June 2008. Available at http://www.ipsnews.net.
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we recognize that this policy of assimilation was wrong, has causechgreatind has
no place in our country®® Noting that “the absence of an apology has been an
impediment to healing and reconciliation,” Harper offered the apology on behla# of
government and society, “to Aboriginal peoples for Canada’s role in the Indian
residential schools systerf:” Again, near of the end of the text, Harper declared, “There
is no place in this country for the attitudes that inspired the Indian residehiall s
system.®®

Directly invoking the Canadian reconciliation impulse, Harper next stateththat
order to move in the direction of “healing, reconciliation and resolution of the sag legac
of Indian residential school§®Harper pointed out the importance of the Indian
Residential Schools Settlement Agreement from 2007, which offered some cotigpensa
to the victims of abuse, along with the establishment of a Truth and Reconciliation
Commission, whose five year work plan revolves around a series of public h&arings.
This agreement, he said, is “a positive step in forging a new relationship betwee
aboriginal peoples and other CanadiaffsHe then characterized this new relationship in
multicultural terms, as one in which Aboriginal and non-Aboriginal Canadians will
“move forward together with a renewed understanding that ...vibrant cultures and

traditions will contribute to a stronger Canada for all of¥s.”

8 Canwest News Service. “Text of the Apology.” Jifhe 2008.

# |bid.

% |bid.

% |bid.

8" The total settlement agreement was Can$1.9 hillibime Truth and Reconciliation Commission is the
first ever established in a Western industrialidechocracy. It will began work on 1 June 2008. CBC
News, 29 May 2008.

% Ipid.

% Ipid.
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A number of alternative voices in Canada offered critical reactions to theggpol
noting in particular how it did not live up to the renegotiated power relationship
envisioned in the indigenous model of reconciliation. In this vision, the apology was
flawed because it was limited to the residential schools issue and did not make any
mention of land loss, continued institutionalized racism, or most importantly, a
renegotiated land and power arrangement. As Kahentinetha Horn, Mohawk Nation
News, wrote:

There has finally been an official apology. ...This is a start. Now we have

to deal with other big issues, sovereignty and resources. ...Don’t be fooled!

The evil program is still in full swing. Canada has no intention to stop.

They continue to drive us off our land, to criminalize us, incarcerate us

and refuse to return control of our land and resources to us. ...Saying sorry

doesn’t cut it. ...Real reconciliation means restoring the traditional

homelands and resources of the various indigenous people who have been

dispossessed. Anything less is a fafce.

The text of this apology reflects the Canadian model of reconciliation, combining
the discourses of multiculturalism and the “good steward of human rights.” Driven by
the desire to maintain a “good steward of human rights” image, Canada was conapelle
act in some way to remove the stain from its conscience, as residential schivoirs
had begun airing the issue publicly during the 1990s. Beginning in the 1990s and
continuing until 2005, a series of class action lawsuits were filed against thal feder
government and the Catholic and Anglican churches which had operated the schools. By
2005, the Assembly of First Nations filed a massive class action lawsuisatie

federal government, citing the scope of abuse that had been perpetrated against

Aboriginal children. Seeking to stop the lawsuits and, of course, salvage Canada’s

% Kahentinetha Horn, “Canada Confesses to Parsdrimes Against Humanity.Mohawk Nation News
14 June 2008.
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human rights image, the Canadian government approved a settlement package for
residential school survivors. Survivors had until August 2007 to accept a government
settlement or to pursue an individual case. The government offered a common
experience settlement to all survivors with a supplemental settlentbatefhad been

abuse. The common settlement was $10,000 for the first year of residence and $3,000 for
each additional year of residence after the first Jeakgain, like the Nunavut

settlement, this was a Canadian effort to individualize a collective Abdrigsue.

The text of the residential school apology is also an effort to seek recomaijliati
framed in terms of Canada’s multicultural identity, mentioning that “themticultures”
of Canadian society would now be able to “move forward together.” The implication
here is that now that this apology has been offered, Aboriginal peoples can néwlyight
take their place alongside other cultures in Canada. This is another eff@magao
erase the uniqueness of the indigenous experience in Canada.

So these two elements--good human rights steward and multiculturalism--
combine in the residential school apology in the Canadian model of reconciliation, rathe
than the indigenous model. While there is a recognition of the collective indigenous
experience, Canada moves quickly to individuate the collective indigenous experience
Harper’s apology does not aim to pursue a future of nation-to-nation relationships
between indigenous peoples and the Canadian government but rather, looks for
absolution for Canada’s past sins while simultaneously seeking to maintaimtéuetyge

of present power structures.

° Information on the class action lawsuits and threegnment settlement were provided by Cohen Highley
Lawyers, London, Ontario and the Assembly of Aiations.
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The British Columbia Treaty Process

As discussed in an earlier section, the Royal Proclamation of 1763 had established
the principle of Aboriginal titl€? which differed from fee simple title. Even though the
Royal Proclamation claimed to extend British sovereignty over the Welsp it a
maintained that British sovereignty was not incompatible with Indian land owpers
under Aboriginal title. Aboriginal title remained intact unless it was fpalty
transferred to the Crown. These principles were largely followed in pd3&@ada, but
were mostly ignored in British Columbfa.

Governor James Douglas made a total of fourteen land agreements with tribal
nations on Vancouver Island during his tentfr@hese agreements, later referred to as
the Douglas Treaties, were similar to treaties in other parts of Canacta lefi
Aboriginal title intact. Gov. Douglas mysteriously stopped making treati£854 in
favor of a Doctrine of Discovery approach which denied Aboriginal title and @&ssum
Crown sovereignty and ownership of lafidThis approach generated the “Aboriginal
Land Problem” in British Columbia that would last for the next century and a half.

While First Nations had engaged in low-level protests and resistancehsince t
1850s, the official land claims process in British Columbia emerged during tire ear
1970s era of heightened global indigenous activism when the Supreme Court of Canada
handed down it€alderruling in 1973. In this ruling, the Nisga’a lost the actual case,

but they did receive an acknowledgement of Aboriginal title in the written ©pumion.

2 This concept has been previously referred to disrtitle.

% Paul Tennant. 1990Aboriginal Peoples and Politics: The Indian Lande3tion in British Columbia,
1849-1989 Vancouver: University of British Columbia Press.

% Morales, Robert. “New Treaty, Same Old Problerfsyltural Surviva) Spring 2006.

% Tennant, 1990.
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Since this Supreme Court opinion threw into question most of the land tenure in British
Columbia, the Trudeau government asked the Nisga’a and other First Nations groups to
negotiate directly with the federal government rather than litigate. edezdl
government began direct negotiations with the Nisga’a in 1976 and the provincial
government later joined the negotiations in 1490.

The independent British Columbia Treaty Commission (BCTC) was appointed in
1993 in order to manage and monitor the British Columbia treaty negotiation ptocess.
Although it is completely funded by the government, its full range of functions include:
beginning negotiations, allocating funding to Aboriginal groups, reporting on the
progress of negotiations and assisting to resolve differéficeise BCTC treaty process
is comprised of six stages, beginning with the “Statement of Intent to Neqahnat
proceeding through “Negotiation Of An Agreement in Principle,” Treaty Ea@bn and
Treaty Implementatiof’

The establishment of the BCTC marked the beginning of the modern-day treaty
making in British Columbia, reflected in the province’s official “New Relatois
policy. According to a joint statement issued by the Province of British Ccduamiol
the First Nations Leadership Council, the “New Relationship” policy reflect
commitment “to a new government-to-government relationship based on respect,

recognition and accommodation of aboriginal title and rights and to reconciliation of

% Government of Canada. Department of Indian andHeen Affairs. “Fact Sheet: The Nisga'a Treaty.”
" Morales, 2006.

% Government of Canada. Department of Indian andHeon Affairs. Nisga’'a Final Agreement Act Issue
Papers. 1998.

% British Columbia Treaty Commission. “Six Stageslicies and Procedures.” Vancouver. 2007.
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Aboriginal and Crown titles and jurisdiction®® According to Mike deJong, Aboriginal
Relations Minister for British Columbia, “Treaties which include selfegoing

provisions that include a treaty settlement land base are a further expiasie new
relationship.?®* As of the end of 2008, the BCTC reported that sixty First Nations were
participating in 49 sets of negotiations through the commis&fohere were forty-

three First Nations in the process of negotiating agreenf€rtsd five had completed

final agreement&®*

Since the absence of treaties in British Columbia created a great deal of
uncertainty regarding the use and management of lands, a central feature otriay3C
process has been the quest for “certaifity. The “certainty” characteristic places the BC
Treaty process firmly within the Canadian model of reconciliation, a modedeébks
absolution for past actions and assurance for the future of state soveratyptynaer
relations.

The first modern BC Treaty was the 1998 Nisga’a Final Agreement, which
provided CAN$196 million in government transfers over a five year period, recognized
Nisga’'a ownership of certain mineral resources, recognized an entitlereeshare of

salmon and other fish and seafood, recognized Nisga’a legal jurisdiction oveaNisga

190 j0int Statement on the New Relationship.
http://ubcic.bc.calfiles/PDF/JointStatementOnNaw/Relationship_Sept2007.pdf.

1 yUnited Native News “Historic B.C. Treaty opens tbften caustic B.C. legislature with a party.” 15
October 2007. nnns.wordpress.com/2007.

192BC Treaty Commission. Negotiation Updateww.bc.treaty.net/files/updates.phpccessed 10
January 2009.

193 pid.

104 British Columbia. Ministry of Aboriginal Relatisrand Reconciliation. Update on Aboriginal Trestie
www.gov.bc.ca/arr/treatyAccessed 10 January 2009.

195 Carole Blackburn, “Searching for Guarantees inNigst of Uncertainty: Negotiating Aboriginal
Rights and Title in British ColumbiaAmerican Anthropologistol. 107, Issue 4, p. 586-596.
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children, repatriated artifacts and protected certain Nisga’'a'8ite3anadian Indian
Affairs Minister Jane Stewart, who signed the agreement on behalf of Casfatiged to
it as a “treaty of recognition and reconciliatiofi”” It was also hailed by Nisga'a
President Joseph Gosnell, Sr. as a document which makes “history as we correct the
mistakes of the past (and) ...talk about reconciliation and a new understanding between
cultures.*®® The Nisga’'a President’s equation of reconciliation with correcting (some)
past mistakes reflects the first part of the Canadian model, absolution foctpast.a
This also shows how the two models of reconciliation, which | call Canadian and
indigenous, do not necessarily imply that one must be indigenous or Canadian to ascribe
to the different visions of reconciliation. Here, the leader of an indigenous natoky cle
supports the Canadian vision of reconciliation. Gosnell continued, in the same statement,
to assert the importance of the certainty of land tenure and state soveasigrely. He
stated that, “Today we join Canada and BC as free citizens, full and equappattiacn
the social, economic and political life of this countty?”

As many indigenous voices have observed, the certainty aspect in BC Treaty
negotiations is heavily slanted in the direction of the government. Robert Morases, C
of the Chief Negotiators of the First Nations Summit, pointed out that the BG/ Trea
process through the BCTC represents not a “New Relationship” between drargeut
and First Nations, but it is merely an “extinguishment policy” towards FasbNs
peoples. By erasing the indigeneity of Aboriginal peoples, the Canadian vision of

reconciliation thus also has the practical effect of closing down the pdagsibia nation-

1% Nisga’a Final Agreement. 1998.
97 Debra Lockyer, “Nisga’a celebrate final agreemewtjhdspeaker4 August 1998.
108 |tA;
Ibid.
199 pid.
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to-nation relationship which the indigenous model of reconciliation would compel. In
short, it reinscribes the Doctrine of Discovery in existing state soveyelgntmplying
that the colonial Canadian state has the right to hold full and complete sovereigety whil
indigenous nations’ place is to “join Canadian society.” The BC Treaty prdcesshis
in several ways. First of all, return of any Aboriginal title lands to Nedtons is not
open for negotiation. There is also no possibility of co-management of the land or
resources, or any sharing of revenue generated from those lands. Sineatyharticess
is meant to be “forward looking,” there is not to be any compensation for the earlier
illegal taking of Aboriginal lands. In addition, if a First Nation finds ftéeistrated by
the negotiations and wishes to resort to litigation, the treaty negotiation pmitles
immediately and permanently cease. Finally, since the objective of espns to
achieve “certainty,” all settlement agreements are to be full and fiatddeo
Aboriginal title and rights claims?

Several other limitations of the BC Treaty process, specifically thatation
of land ownership and the model of governance which are compelled by the treaty
process, not only reflect the Canadian model of reconciliation but move further, to
actually pre-empt any possible future renegotiation of sovereignty and pelateons as
envisioned by the indigenous model of reconciliation. Under the Nisga’a Final
Agreement, for example, dllisga’a lands convert to individualized and privatized fee
simple title. All Nisga’a and their lands also lose their tax-exemptssta So, in order
to be removed from the Indian Act, the Nisga’a needed to accept full privatization and

individualization of their lands.

10 Morales 2006.
11 Nisga’a Final Agreement. 1998.
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Second, the model of governance for the Nisga’'a also changed charactehender
1998 Final Agreement. The Nisga'a Tribal Council was replaced by the'&llsgans
Government!? The Nisga’a Government has the power to make certain laws related to
internal Nisga’'a self-governance (e.g. Nisga’a citizenship, languageresuharriages
and social services) but is subject to both provincial and federal authority. Natedoly
move that completely subsumes indigenous nations under Canadian state sovereignty, the
Nisga’'a Final Agreement stated that “the Nisga’a Government will lie cpeognizable
as a local government compatible with other local governments in Cattadas’one
indigenous commentator observed, “This is a form of self-government thaesnitat
municipal government. It's being portrayed as Nisga’s government but it'sfrioivas,
it would have involved the hereditary chiefs. It didi'*” Elected Nisga’a President
Joseph Gosnell acknowledged the assimilative character of the land and gaernanc
provisions of the Nisga’a Final Agreement when he argued, “We are negotiatiwgyur

into Canada, not out of it*

Conclusion

Canada is a country that wishes to create and maintain an image of itself as a
harmonious multicultural society and “good human rights steward.” As the above
discussion has illustrated, the “good human rights steward” image propels Canadh tow

reconciliation, although that reconciliation remains constrained by aydarti

12 canada. Department of Indian and Northern Affafiisga’a Final Agreement 2001 Annual Report.”
Ottawa. 2001.

13 Nisga’a Final Agreement. 1998.

114 paul Barnsley, “Final agreement debated acrossahetry.” Windspeaker 10 August 1998.

115 Nisga’a Final Agreement. 1998.
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framework, the Canadian model of reconciliation. Under this model, Canada seeks to be
fully absolved of its “past” egregious behavior against indigenous peoples, amd it als
seeks certainty for the future, especially in land tenure and sovereignty.

Canada’s emerging multicultural identity also helps shape the chasfcter
reconciliation as many efforts in Canada are focused on “closing thelgtps&en
Aboriginal and non-Aboriginal Canadians, framed strictly in socio-econtamas.
Multiculturalism has created space for Aboriginal rights as collectghts and thus has
allowed Canada to become a world leader in such “soft rights” areas as laagdage
culture. However, reconciliation efforts in Canada, from the creation of thiofe of
Nunavut, to the Apology for Residential Schools, to the British Columbia Treaty Broces
all substantial achievements when considered from an international perspective
nevertheless all operate within the framework of the Canadian model of tetmnci
This model of reconciliation not only excludes features of the indigenous model of
reconciliation, such as co-management of resources, but in certain cases Bk
Treaty process, actually acts preemptively to avoid a renegotiation of pelat®ns
between First Nations and Canada. In short, Canadian over-compliance iy actual
form of stateesistancdo the emerging global consensus in indigenous rights. Canada is
willing to move forward in certain “soft rights” areas in order to redgstelopments in
“hard rights” areas that would threaten the liberal framework and the sougrsigtus

quo.
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Chapter 7

Conclusions, Implications and Suggestions for Future Research

| began with a broad goal: to discern what indigenous global politics is and how it
is challenging the international order both in theory and in practice. More spkgifi
asked what the Declaration on the Rights of Indigenous Peoples is, why it took so long
and how states have responded to it. Through a historical analysis of the Detlarati
process, a qualitative analysis of the patterns of indigenous rights corafiyastates,
and comparative case studies of indigenous rights in two “over-compliant, $tate/e

generated several major findings in this study.

Research Findings

First, the transnational indigenous rights movement, by constituting itsetins t
of land and self-determination rights, created a type of global politichwas
distinctive from other rights movements. Indigenous global politics battles both
indigenous discrimination and assimilation. Because states have viewed land-and sel
determination in zero-sum terms, indigenous global politics set up a conthicitates
and with the international system itself, challenging some centrastehigternational
politics, namely sovereignty, territoriality and the universal, individuddtsidpased,
human rights system. Indigenous global politics seeks a re-articulation oéigowg
territoriality and human rights toward more pluralistic conceptions, which cter bet

accommodate indigenous peoples’ rights to land and self-determination, thereby
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combating not only discrimination and marginalization of indigenous peoples but also
assimilative efforts to integrate indigenous peoples into states, soaiedidise
international system. Indigenous global politics has also challengeimhg@xsides of
practice in international politics, forcing shifts in rules and procedures intorde
accommodate indigenous ways of thinking and acting.

Second, state responses to the emerging indigenous rights regime fatisiinto f
categories: compliance (further subdivided into compliance-high and complamge-I
partial compliance, under-compliance, and a new category which | have idkasifie
“over-compliance.” Over-compliance means that a state’s policies dvetiavior
exceed its international legal and/or normative commitments. States hadea ave
most likely to partially comply or under-comply with the emerging indigenoissrig
regime. Common law parliamentary countries, however, are the only typardfythat
over-complies in indigenous rights, compelling a more in-depth examination of such
countries’ indigenous rights situations.

Third, “over-compliance” in indigenous rights occurs when several conditions
develop and intersect to propel a state towards a colonizer-centric model of
reconciliation: a) the presence of a domestic indigenous movement which invokes the
international discourse on indigenous rights, b) the state has a high human rights sel
image and international reputation; and c) the state is experiencing rgsiciéntity,
increasingly situated in multiculturalism which, to varying degrees, atswporates
indigenous identity. Over-compliance occurs when a state focuses on, and excels in,

“soft rights” (e.g. language, culture, religion, etc.) for indigenous peoyids w
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simultaneously resisting “hard rights” (i.e. land rights and self-detextion.)
Colonizer-centric models of indigenous reconciliation address indigenous individuals
discrimination and soft collective rights, while leaving in place an implicikpliat

reliance on the Doctrine of Discovery, while either avoiding or attemptidgflect
conversations about hard rights. Often, colonizer-centric reconciliation maeetpato

shift hard rights out of the conversation by insisting on an individualization of land and a

model of indigenous “self”-governance which adheres to the liberal democaatiaed.

Implications

Indigenous global politics is a politics of resistance and counter-resistaott in
theory and in practice. Its narrative encapsulates not only resistamuatidgnious
peoples against states and the legacy of colonialism in the internatioeah slyst it also
includes a counter narrative of resistance by states to an emerging ingdigigits
regime in order to maintain the international status quo. | have examined thgépkemul
paths of resistance in the preceding chapters in order to address the question of how
indigenous global politics is forging international change. | contend ttigeimous
global politics is creating much larger challenges to the internatiortehsysan is
typically recognized by practitioners or theorists of internationalipalitWhile
indigenous peoples’ struggles are hardly noticed in a world characterizexddrsn,
nuclear proliferation, economic distress and climate change, and the Declarathe
Rights of Indigenous Peoples was barely a blip on the international media radar in

September 2007 when it passed the UN General Assembly, the changes beingyforged b
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indigenous global politics are not likewise small and inconsequential. Indigebas gl
politics actually represents significant international challengesvariety of areas.

First, indigenous global politics reveals how the Doctrine of Discoveryimema
embedded in both international law and the domestic law of at least several common law
states.- The Doctrine of Discovery presumes the superiority of Europeans, theiesultur
and forms of governance. It then subsequently presumes the right of Europehn-base
peoples to dictate non-Europeans’ forms of governance, thus reducing the humanity of
non-Europeans, and creating and maintaining a hierarchy in the international. syste
Such a colonial doctrine, which clearly discriminates against some groupspbé pe
favor of other groups, has no legitimate place in a decolonized international system
purported “post-colonial” liberal democratic states. Indigenous global gdiigicts
against this doctrine on multiple levels.

Second, indigenous global politics focuses attention on a global dilemma: how to
apply universals that allow for difference? Indigenous global politics i=eheal
injustice can result from the application of universals. For example, the indivighisl r
focus of the international human rights system during its first six decaded tom
universal application of individual human rights in an effort to protect persons from
violence and abuse by their governments. However, by exclusively individgaliz
human rights, the human rights system performed a particular injustice tanioakge
peoples who often articulated the necessity of protecting some of theitigellgéghts

(e.g. land, religion, language, culture) from the violence and abuse causeiariatiss

! The Doctrine of Discovery may be embedded in thmektic law of states other than common law states,
but this will be explored in future studies. Thisdy focused specifically on those common lavest#hat
were over-complying in indigenous rights.
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on the part of governments and surrounding societies. Indigenous global politics helps
problematize certain taken-for-granted universals like individual human rightethat

their effort to protect all persons equally, can actualliye discrimination in some cases.
Indigenous global politics also challenges the universal of state sougreighin the
nation-state system since the existing nation-state framework bgsealsrmed an

injustice against indigenous peoples’ rights to land, resources, and self-detienga

only recognizing sovereign nation-states in the international system. Indiggabak
politics challenges such tenets that encourage assimilation into a glosal Imgigenous
global politics, rather, centers on a right to maintain difference.

Third, indigenous global politics imagines and practices internationabredat
differently, incorporating indigenous culture, spirituality, world views and a osunse
decision making processes into international politics. It also demonstoatasnity and
solidarity can be maintained over an extended period of time and through extremely
difficult circumstances. Much of the success of the transnational indigenbtss rig
movement can be attributed to protest and pure tenacity, but some of the credit loelongs t
the manner in which the indigenous movement conducted global politics. The consensus
style, rooted in a respect for the diversity of indigenous cultures and unifieddmyraon
indigenous identity, strengthened the solidarity of the indigenous rights movement

Fourth, the passage of the Declaration on the Rights of Indigenous Peoples
enhanced the international protection of indigenous peoples’ rights as individuals, but it
also forged a particular set of international changes in the nature of huimarang

self-determination, which necessarily begins to alter the existing ngeahsovereignty
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and territoriality. The passage of the Declaration added collectivis tigthe
international human rights consensus, opening a door to collective rights recognition
which had always been closed. It also pushed the meaning of self-detemmiiegiond
a purely statist and territorial conception by recognizing indigenous peaplesto self-
determination while offering additional protections for state sovereignty.eThes
challenges are significant, and bordering on revolutionary, but they have besy larg
ignored by the field of international relations. | have also argued that thargnieason
for the strong resistance to the emerging indigenous rights regime fretofanermally
rights-advocating liberal democratic states emanates from tlassg’ strong investment
in the status quo of the international order, particularly centered around exglicit a
implicit reliance on the Doctrine of Discovery.

Fifth, indigenous global politics reveals that the indigenous rights situatiam, eve
in advanced liberal democracies typically known for their high standards on human
rights, is insufficient. Reconciliation efforts in these countries remaimizacentric
and represent continued efforts on the part of these states to individualize anldtassim
indigenous peoples into their multicultural states and societies, rather thangvor
through a genuine conversation between colonizer and indigenous perspectives on
reconciliation. Worst of all, the models of reconciliation being invoked in these asuntri
are leaving the Doctrine of Discovery intact, in both legal and discursivessens
Indigenous global politics aims to expose the shortcomings of these countries itoorde

help frame future indigenous and indigenous-state discussions.
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Finally, the move toward a non-statist conception of self-determifiaiwhland
is the most foundational change being forged by indigenous global politics, arftkit is t
change most actively resisted by states. Since the 1970s, the transmadigeabus
rights movement has pushed to shift the international conversation away from one
focused solely on discrimination against individuals toward one which also focuses on
the right of indigenous nations to self-determination. This push aims to move
international politics beyond both a state-centered and individual rights focus to
recognize the nationhood status, even if not the statehood status, of indigenous nations.
In other words, this international conversation necessarily and inevitably leads to
discussions about collective rights and plural sovereignty arrangementgériods
nationhood is to be recognized without disrupting existing statehood. Indigenous global
politics thus forces a rethinking of relationships between indigenous peoples and the state
toward a new and just relationship. Such a new relationship requires, first, a global
renouncement of the Doctrine of Discovery, a doctrine which in still exists irciexgold
implicit formulations in international law and common law countries, and results in a
dehumanization of indigenous peoples. Second, achieving new and just relationships
then requires a new negotiation of territory and sovereignty based on mupeat res
between negotiating partners and accepting indigenous peoples as fully human.

In her 1993 book on indigenous politics at the global level, Franke Wilmer asked
if transnational indigenous politics represents a significant developmentrimaitib@al

politics? In the preceding chapters, | have argued that indigenous global politics does

2 Anaya,Indigenous Rights in International Law, 51
3 Wilmer, The Indigenous Voice in World Politics, 25.
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indeed present significant challenges to international politics. Indigghaled politics

not only theorizes international relations differently, it also practicesnational

relations differently. In addition, it is a normative project which seeks aplartiset of
changes which challenge some of the fundamental tenets of the internatiomalyste
sovereign nation-states and the liberal world order. Lest we get toedcaway in our
exposition of the global change being pushed for by indigenous global politics, however,
it is also important to recognize that indigenous global politics also recogisizes i
limitations. The early workings of a theory of indigenous global politics thavé

sketched out here contain more elements of IR realism, and even liberalis/ikmer

and other scholars of transnational indigenous politics either expect or recogfiide
indigenous global politics seeks international change, it remains constrgineghly of

the recalcitrant features of the existing world order and attempts to witwik ¥iem in

order to make critical changes to thérTo hearken back to Moana Jackson’s assessment
of indigenous global politics, “Our people have never been naively optimistic about the
international human rights process. ...We see it not as a panacea but as another tool that

can be used"in the broad and larger fight for indigenous rights.

Suggestions for Future Research
This study represents an initial effort to analyze indigenous globakpoliti

through the lens of international relations, but much work remains to be done in this area

* See James Tully, “The Struggles of Indigenous Refop and of Freedom” iRolitical Theory and the
Rights of Indigenous Peoples, D. Ivison, P. Patton, and W. Sanders, ed. (Cambri@ambridge University
Press, 2000).

® Interview with Moana Jackson, Wellington, New Zeal, 11 March 2008.
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| would like to conclude with some suggestions for future projects which can be launched
based upon my findings here.

Because there were only two country cases examined in this study, further
comparative case work may reveal more conditions and discourses whiamédresasit
in states’ indigenous rights behavior. The other two recalcitrant states onctheaben
(Australia and the United States) should be further investigated in ordentotres
initial findings that | have presented here. While the United States is not an over
compliant country in indigenous rights, it should still be included as a case in future
research based upon its vote against the Declaration, since it would serve as a good
country for cross-comparison. In addition, a deviant case analysis could dreneerby
including some countries that voted for the Declaration in order to locate therdifsre
in conditions which led those countries to support, rather than oppose, the Declaration.
Further comparative analysis should also be conducted on parliamentary versus
presidential systems and their patterns of indigenous rights commitmerdraptiance.

A similar study could also be conducted which would focus on indigenous rights
outcomes in the countries that have already put legal and/or constitutional pnstéati
indigenous peoples into place. Such countries would include Canada, Bolivia, Colombia,
and Ecuador. A study of this type would provide an even deeper understanding of the
complexities of indigenous rights compliance behavior by individual states. Footteer
a study of compliant-high countries versus compliant-low countries would alsd revea

insights about indigenous rights outcomes.
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Further investigation of the concept of over-compliance is also called for. A
multivariate analysis should be conducted on the compliance data presented in Chapter 4.
For purposes of this study, | conducted only a qualitative comparison, examining the data
for patterns and trends, but these patterns and trends should be tested through more
rigorous quantitative methods. In addition, other human rights areas like childgaiss
or women'’s rights should also be examined to see if the indigenous rights compliance
pattern of compliance, under-compliance, partial compliance and over-compitearels t
to other issue areas or if it is a pattern of state response which is unigue to indigenous
peoples’ rights.

Finally, more qualitative and comparative work should be conducted on the
various indigenous visions of reconciliation and new relationships with states. i§here
already a body of work which examines indigenous reconciliation effortstfrerstate-
and colonizer-centric perspective but very little which puts forward variedendigs
perspectives, indigenous visions of justice, and indigenous peoples’ proposed models for
renegotiated, plural sovereignty arrangements between indigenous nationsemndifstat
indigenous peoples do not effectively articulate and communicate their gemspen
what these re-negotiated relationships should look like, states and their majority
populations will continue to view indigenous hard rights issues in threatening zero-sum
terms. A cross-national study which presents alternative models to aaftrin
Discovery-based nation-state sovereignty could be immediately usefulantecglr
sense, helping to reduce and diffuse the threat that states’ see in indigensusStgik

a study could play a significant role in the larger indigenous rights project, nichiree
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indigenous global politics from its current positiorchdi/lenging existing conceptions of
sovereignty, territoriality and liberalism, to a position of affecting ¢eatge in the
understandings of these concepts and toward a more just and post-colonial international

order.
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Appendix 1:

Declaration of Principles, 1977

Declaration of Principles
for the Defense
of the Indigenous Nations and Peoples
of the Western Hemisphere

PREAMBLE:

Having considered the problems relating to the activities of the United Nations for the promotion and
encouragement of respect for human rights and fundamental freedoms,

Noting that the Universal Declaration of Human Rights and related international covenants have the
individual as their primary concern, and

Recognizing that individuals are the foundation of cultures, societies, and nations, and

Whereas, it is a fundamental right of any individual to practice and perpetuate the cuitures, societies and
nations into which they are born, and

Recognizing that conditions are imposed upon peoples that suppress, deny or destroy the culture, societies
or nations in which they believe or of which they are members,

Be it affirmed that,

1. RECOGNITION OF INDIGENOUS NATIONS
Indigenous peoples shall be accorded recognition as nations, and proper subjects of internationa! law,

provided the people concerned desire to be recognized as a nation and meet the fundamental requirements of
nationhood, namely:

a. Having a permanent population

b. Having a defined territory

c. Having a government

d. Having the ability to enter into relations with other states

2. SUBJECTS OF INTERNATIONAL LAW

Indigenous groups not meeting the requirements of nationhood are hereby declared to be subjects of inter-
national law and are entitled to the protection of this Declaration, provided they are identifiable groups having
bonds of language, heritage, tradition, or other common identity.

3. GUARANTEE OF RIGHTS
No indigenous nation or group shail be deemed to have fewer rights, or lesser status for the sole reason
that the nation or group has not entered into recorded treaties or agreements with any state.

-4. ACCORDANCE OF INDEPENDENCE

Indigenous nations or groups shall be accorded such degree of independence as they may desire in
accordance with international law.

5. TREATIES AND AGREEMENTS

Treaties and other agreements entered into by indigenous nations or groups with other states, whether
denominated as treaties or otherwise, shall be recognized and applied in the same manner and according to the
same international laws and principles as the treaties and agreements entered into by other states.

6. ABROGATION OF TREATIES AND OTHER RIGHTS

Treaties and agreements made with indigenous nations or groups shall not be subject to unilateral abroga-
tion, In no event may the municipal laws of any state serve as a defense to the failure to adhere to and perform
the terms of treaties and agreements made with indigenous nations or groups. Nor shall any state refuse to
recognize and adhere to treaties or other agreements due to changed circumstances where the change in cir-
cumstances has been substantially caused by the state asserting that such change has occured.

7. JURISDICTION

No state shall assert or claim to exercise any right of jurisdiction over any indigenous nation ar group or the
territory of such indigenous nation or group unless pursuant to a valid treaty or other agreement freely made
with the lawful representatives of the indigenous nation or group concerned. All actions on the part of any state
which derogate from the indigenous nations’ or groups’ right to exercise self-determination shall be the proper
concern of existing international bodies.

8. CLAIMS TO TERRITORY

No state shall claim or retain, by right of discovery or otherwise, the territories of an indigenous natien or
group, except such lands as may have been lawfully acquired by valid treaty or other cessation freely made.
9. SETTLEMENT OF DISPUTES

All states in the Western Hemisphere shall establish through negotiations or other appropriate means a
procedure for the binding settlement of disputes, claims, or other matters relating to indigenous nations or
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groups. Such procedures shall be mutually acceptable to the parties, fundamentally fair, and consistent with
international law. All procedures presently in existence which do not have the endorsement of the indigenous
nations or groups concerned, shall be ended, and new procedures shall be instituted consistent with this

Declaration.

10. NATIONAL AND CULTURAL INTEGRITY

It shall be unlawful for any state to take or permit any action or course of conduct with respect to an indi-
genous nation or group which will directly or indirectly result in the destruction or disintegration of such
indigenous nation or group or otherwise threaten the national or cultural integrity of such nation or group,
including, but not limited to, the imposition and support of illegitimate governments and the introduction of
non-indigenous religions to indigenous peoples by non-indigenous missionaries.

11. ENVIRONMENTAL PROTECTION

It shall be unlawful for any state to make or permit any action or course of conduct with respect to the
territories of an indigenous nation or group which will directly or indirectly result in the destruction or
deterioration of an indigenous nation or group through the effects of pollution of earth, air, water, or which in
any way depletes, displaces or destroys any natural resource or other resources under the dominion of, or vital
to the livelihood of an indigenous nation or group.

12. INDIGENOUS MEMBERSHIP

No state, through legislation, regulation, or other means, shall take actions that interfere with the
sovereign power of an indigenous nation or group to determine its own membership.
13. CONCLUSION

All of the rights and obligations declared herein shall be in addition to all rights and obligations existing
under international law.
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Appendix 2:

Declaration of Principles, Working Group on Indigenous Populations, 1985

E/CN.4/Sub.2/1985/22
Annex IV
page 1

ANNEX IV

Draft deciaration of principles proposed by the Indian Law

Resource Center, Four Directions Council, MNational Aboriginal

ana Islander Legal Service, National Indian Youth Council,

Inuit Circumpolar Conference, and the International Indian
Treaty Council 1/

Declaration of principles

1. Indigenous nations and peoples have, in common with all humanity, the right
to life, and to freedom from oppression, discrimination, and aggression.

2. All indigenous nations and peoples have the right to self-determination, by
virtue of which they have the right to whatever degree of autonomy or self-
government they choose. This includes the right to freely determine their
political status, freely pursue their own economic, social, religious and
cultural development, and determine their own membership and/or citizenship,
without external interference.

3. No State shall assert any Jjurisdiction over an indigenous nation or people,
or its territory, except in accordance with the freely expressed wishes of the
nation or people concerned.

4. Indigenous nations and peoples are entitled to the permanent control and
enjoyment of their aboriginal ancestral-historical territories. This includes
surface and subsurface rights, inland and coastal waters, renewable and non-
renewable resources, and the economies based on these resources.

5. Rights to share and use land, subject to the underlying and inalienable
title of the indigenous nation or people, may be granted by their free and
informed consent, as evidenced in a valid treaty or agreement.

6. Discovery, conquest, settlement on a theory of terra nullius and
unilateral legislation are never legitimate bases for States to claim or retain
the territories of indigenous nations or peoples.

Ts In cases where lands taken in violation of these principles have already
been settled, the indigenous nation or people concerned is entitled to immediate
restitution, including compensation for the loss of use, without extinction of
original title. Indigenous peoples' desire to regain possession and control of
sacred sites must always be respected. ’

8. No State shall participate financially or militarily in the involuntary
displacement of indigenous populations, or in the subsequent economic
exploitation or military use of their territory.

9. The laws and customs of indigenous nations and peoples must be recognized by

States' legislative, administrative and judicial institutions and, in case of
conflicts with State laws, shall take precedence.

1/ Appeared also in document E/CN.4/Sub.2/AC.4/1985/WP.4/Add.4.
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10. No State shall deny an indigenous nation, community, or people residing
within 1ts borders the right to participate in the life of the State in whatever
manner and to whatever degree they may choose. This includes the right to
participate in other forms or collective action and expression.

11. 1Indigenous nations and eoples continue to own and control their material
culture, including archeological, historical and sacred sites, artifacts,designs,
knowledge, and works of art. They have the right to regain items of major
cultural signifizance and, in all cases, to the return of the human remains of
their ancestors for burial in accordance with their traditions.

12. Indigenous nations and peoples have the right to be educated and conduct
business with States in their own languages, and to establish their own
educational institutions.

13. No technical, scientific or social investigations, including archeological
excavations, shall take place in relation to indigenous nations or peoples, or
their lands, without their prior authorization, and thelr continuing ownership
and control.

14. The religious practices of indigenous nations and peoples shall be fully
respected and protected by the laws of States and by international law.
Indigenous nations and peoples shall always enjoy unrestricted access to,. and
enjoyment of sacred sites in accordance with their own laws and customs,
including the right of privacy.

15. 1Indigenous nations and peoples are subjects of international law.

16. Treaties and other agreements freely made with indigenous nations or peoples
shall be recognized and applied in the same manner and according to the same
international laws and principles as treaties and agreements entered into with
other States. : :

17. Disputes regarding the juriadiction, territories and institutions of an
indigenous nation or people are a proper concern of international law, and must
be resolved by mutual agreement or valid treaty.

18. 1Indigenous nations and peoples may engage in self-defence against State
actions in conflict with their right to self-determination.

19. Indigenous nations and peoples have the right freely to travel, and to
maintain economic, social, cultural and religious relations with each other
across State borders.

20. In addition to these rights, indigenous nations and peoples are entitled to
the enjoyment of all the human rights and fundamental freedoms enumerated in the
International Bill of Human Rights and other United Nations instruments. In no
circumstances shall they be subjected to adverse discrimination.

308



Appendix 3:

Draft Declaration on the Rights of Indigenous Peoples,
Sub-Commission Text, 1994

Affirming that indigenous peoples are equal in dignity and
rights to all other peoples, while recognizing the right of all
peoples to be different, to consider themselves different, and
to be respected as such,

Considering that all peoples contribute to the diversity and
richness of civilizations and cultures, which constitute the
common heritage of humankind,

Affirming that all doctrines, policies and practices based
on or advocating superiority of peoples or individuals on the
basis of national or;g:n, racial, religious, ethnic or cultural
differences are racist, sc1ent1f1cally false, legally invalig,
morally condemnable and socially unjust,

a also that indigenous peoples, in the exercise
of their rights, should be free from discrimination of any kind,

Concerned that many indigenous peoples have been deprlved
of their human rights and fundamental freedoms, resulting, inter
alia, in the dispossession of their lands, territories and
resources, thus preventing them from exerc1szng, in particular,
their right to development in accordance with their own needs and
interests,

Recognizing the urgent need to respect and promote the
inherent rights and characteristics of indigenous pecples,
especially their vrights to their 1lands, territories and
resources, which derive from +their cultures, spiritual
traditions, histories and philosophies, as well as from their.
political, economic and social structures,

Wg;comiug the fact that indigenous peoples are organizing
themselves in order to bring an end to all forms of
discrimination and oppression wherever they occur,

Convinced that increasing the control of indigenous peoples
over Wesssmssscoss development affecting them and their lands,
territories and resources will enable them to continue to
strengthen their institutions, cultures and traditions, as well

as to promote their development in accordance with their
aspirations and needs,

Eegggnizing also that respect for indigenous knowledge and
practices contributes to sustainable development and management
of the environment,
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Emphasizing the need for demilitarization of the lands and
territories of indigenous peoples, which will contribute to
peace, econemic and social progress and development,
understanding and friendly relations among nations and peoples
of the worlq,

Recognizing in particular the interest of indigenous
families and communities to retain shared responsibility for the
upbringing, training and education of their children,

Believing that indigenous peoples have the right freely to
determine their relationships with States in a spirit of
coexistence, mutual benefit and full respect,

i that treaties, agreements and other constructive
arrangements between States and indigenous peoples continue to
be matters of international concern and responsibility,

Noting that the Charter of the United Nations, the
International Covenant on Economic, Social and Cultural Rights
and the International Covenant on Civil and Political Rights
affirm the fundamental importance of the right of self-
determination of all peoples, by virtue of which they freely
determine their political status and freely pursue their
economic, social and cultural development,

mi that nothing in this Declaration may be used
to deny any peoples their right of self-determination,

i States to comply with and effectively implement
all international instruments, in particular those related to
human rights, as they apply to indigenous peoples, in
consultation and cooperation with the peoples concerned,

Believing that this Declaration is an important step forward
for the recognition, promotion and protection of the rights and
freedoms of indigenous peoples and in the development of relevant
activities of the United Nations system in this field,

Solemnly proclaims the following Declaration on the Rights
of Indigenous Peoples:
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PART I

Article 1

Indigenous peoples have the right to the full and effective
enjoyment of all human rights and fundamental freedoms recognized
in the Charter of the United Nations and in international human
rights law;

aArticle 2

Indigenous peoples are free and equal to all other human
beings and peoples in dignity and rights, and have the right to
be free from any kind of discrimination, in particular that based’
on their indigenous origin or identity;

Article 3

Indigenous peoples have the right of self-determination. By
virtue of that right they freely determine their political status

and freely ©pursue their economic, social and cultural
development;

article 4

Indigenous peoples have the right to participate fully, if
they so wish, in the political, economic, social and cultural
“life of the State while maintaining their distinct political,

economic, social and cultural characteristics as well as their
legal systems;

PART II

article 5
Indigenous peoples have the collective right to exist in

peace and security as distinct peoples and to be protected
against genocide.

In addition, they have the individual rights to 1life,

physical and mental integrity, liberty and security of person;
Article 6

Indigenous peoples have the collective and individual right

to Dbe protected against ethnocide and cultural genocide,

including the prevention of and redress for:

(a) Removal of indigenous children from their families and
communities under any pretext:
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(b) Any action which has the aim or effect of depriving
them of their integrity as distinct societies, or of their
cultural or ethnic characteristics or identities;

(e) any form of assimilation or integration by other
cultures or ways of life imposed on them by 1legislative,.
administrative or other measures or means;

(d) Dispossession of their lands, territories or resources;

(e) Any propaganda directed against them;

article 7

Indigenous peoples have the collective and individual right
to maintain and develop their distinct characteristics and
identities, including the right to identify themselves as'
indigenous and to be recognized as such;

Article 8
The right of an indigenous person to belong to an indigenous
nation or community, in accordance with indigenous traditions and
customs, is a matter of his or her individual choice and no

disadvantage of any kind may arise from the exercise of such a
choice;

Article 9

Indigenous peoples shall not be forcibly removed from their
lands or territories. No relocation shall take place without the
free and informed consent of the indigenous peoples concerned and
after agreement on Jjust and fair compensation and, where
possible, with the option of return:

Article 10

Indigenous peoples have the right to special protection and
security in periods of armed conflict.

States shall observe international standards for the
protection of civilian populations in circumstances of emergency
and armed conflict, and shall not:

(a) Recruit indigenous persons against their will into the
armed forces and, in particular, for use against other indigenous
peoples;

(b) Recruit indigenous children into the armed forces under
any circumstances;

(¢) Force indigenous persons to abandon their lands and
territories and means of subsistence and relocate them in special
centres for military purposes:
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PART III

Article 11

Indigenous peoples have the right to revitalize and practice
their cultural traditions. This includes the right to maintain,
protect and develop the past, present and future manifestations
of theixr cultures, such as archaeological and historical sites,
artifacts, designs, ceremonies, technologies and visual and
performing arts and literature, as well as the right to the
restitution of cultural, religious and spiritual property taken
without their free and informed consent or in violation of their
laws, traditions and customs;

Article 12

Indigenous peoples have the right to manifest, practise and
teach their spiritual and religious traditions, customs and
ceremonies; the right to maintain, protect, and have access in
privacy to their religious and cultural sites; the right to the
use and control of ceremonial objects; and the right to the
repatriation of human remains.

States shall take effective measures to ensure that
indigencus sacred places including cemeteries be preserved,
respected and protected:;

Article 13

Indigenous .peoples have the right to revitalize, use,
develop and transmit to future generations their languages, oral
traditions, writing systems and .literatures, and to designate and
retain their own names for communities, places and persons.

States shall take effective measures to ensure that
indigencus peoples can understand and be understood in political,
legal and administrative proceedings, where necessary through the
provision of interpretation or by other appropriate means;

PART IV

Article 14
Indigenous peoples have the right to all levels and forms
of education. They also have the right to establish and control
their educational systems and institutions providing education
in their own languages;
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Article 15

Indigenocus peoples have the right to have the dignity and
diversity of their cultures, traditions, histories and
aspirations appropriately reflected in all forms of education and
public information.

States shall take effective measures, in consultation with
indigenous peoples, to eliminate prejudice and to promote
tolerance, understanding and good relations;

Article 16

Indigenous peoples have the right to establish their own
media in their own lanquages. They also have the right to equal
access to all forms of non-indigenous media.

States shall take effective measures to ensure that public
media duly reflect indigenous cultural diversity;

PART V

Article 17

Indigenous peoples have the right to participate fully, if
they so wish, at all levels of decision-making in matters which
may affect their rights, lives and <destinies through
representatives chosen by themselves in accordance with their own
procedures;

Article 18

Indigenous peoples have the right to participate fully, if
they so wish, through procedures determined in consultation with
them, in devising legislative or administrative measures that may
affect them.

States shall obtain the free and informed consent of the
peoples concerned before adopting and implementing such measures;

aArticle 19

Indigenous peoples have the right to maintain and develop
their political, economic and social systems, to be secure in the
enjoyment of their own means of subsistence, and to engage freely
in their traditional and other economic activities, including
hunting, fishing, herding, gathering, forestry and cultivation.
Indigenous peoples who have been deprived of their means of
subsistence are entitled to just and fair compensation;
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Article 20
Indigenous peoples have the right to special measures for
the immediate, effective and continuing improvement of their
economic and social conditions, including in the areas of

employment, vocaticnal training and retraining, housing,
sanitation, health and social security.

Particular attention shall be paid to the special needs of
indigenous elders, women, youth, children and disabled;

Article 21

Indigenous peoples have the right to determine and develop
priorities and strategies for exercising their right to
development. In particular, indigenous peoples have the right to
determine and develop all health, housing and other economic and
social programmes affecting them and, as far as possible, to
administer such programmes through their own institutions;

. .

Indigenous peoples have the right to their traditional
medicines and health practices, including the right to the
protection of wvital medicinal plants, animals, and minerals:

PART VI

ticle 23

Indigenous peoples have the right to recognition of their
distinctive spiritual and material relationship with their lands
and territories, including the total environment of the lands,
air, water, sea, sea-ice, flora and fauna and other resources
which indigenous peoples have traditionally owned or otherwise
occupied or used;

Article 24
Indigenous peoples have the collective and individual right
to own, control and use their lands and territories. This
includes the right to the full recognition of their laws,
traditions and customs, land-tenure systems and institutions for
the management of resources, and the right to effective measures

by States to prevent any interference with or encroachment upon
these rights;
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Article 25
Indigenous peoples have the right to the restitution of
lands and territories which have been confiscated, occupied, used
or damaged without their free an informed consent, and where this
is not possible, to just and fair compensation. Unless otherwise
freely agreed upon by the peoples concerned, compensation shall

take the form of lands and territories at least equal in quality,
size and legal status:

Avmded T s A
Qb thelS 239

Indigenous peoples have the right to the recreation and
protection of the total environment and the productive capacity
of their lands and territories, as well as to the assistance for’
this purpose from States and through international cooperation.
Military activities and the storage or disposal of hazardous
materials shall not take place in the lands and territories of
indigenous peoples, unless otherwise freely agreed upon by the
peoples concerned.

Article 27

Indigenous peoples have the right to special measures to
protect, as intellectual property, their sciences, technologies
and cultural manifestations, including genetic resources, seeds,
medicines, knowledge of the properties of fauna and flora, oral
traditions, literatures, designs and visual and performing arts:

Article 28

Indlgenous peoples have the right to require that States
obtain their free and informed consent prior to the approval of
any pro:ect affecting their lands and territories, particularly
in connection with the development or exp101tatlon of mineral or
other resources. Pursuant to agreement with the indigenous
peoples concerned, just and fair compensation shall be provided
for any such actlv1t1es and measures taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact;

PART VII
Article 29

Indigenous peoples, as a specific form of exercising their
right to self-determlnatlon have the right to autonomy or self-
government in matters relatlnq to their internal and local
affairs, including culture, religion, education, lnformatlon,
media, health, housing, employment, social welfare, economic
activities, land and resources management, environment and entry
by non-members, as well as ways and means for financing these
autconomous functions;
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Article 30

Indigenous peoples have the right to determine the
structures and to select the membership of their institutions in
accordance with their own procedures;

Article 31
Indigenous peoples have the right to retain and develop

their customs, traditions, laws and legal systems in accordance
with internationally recognized human rights standards;

Article 32
Indigenous peoples have the right to determine the
responsibilities of individuals to their communities:

Article 33
Indigenous peoples nave the right to maintain and develop
contacts, relations and cooperation, including activities for

spiritual, cultural, political, economic and social purposes, in
particular with other indigenous peoples across borders:

article 34

Indigenous peoples have the right to the observance and
enforcement of treaties, agreements and other constructive
arrangements concluded with States or their successors, according
to their original intent. Confliets and disputes which cannot
otherwise be settled should be submitted to competent
international bodies agreed to by all parties concerned;

PART VIIIX
Article 35

States shall take effective and appropriate measures, in
consultation with the indigenous peoples concerned, to give full
effect to the provisions of this Declaration. The rights
contained herein shall be adopted and included in national
legislation in such manner that indigenous peoples can avail
themselves of such rights in practice;

Article 36

Indigenous peoples have the right to adequate financial and
technical assistance, from States and through international
cooperation, to pursue freely their political, economic, social,
cultural and spiritunal development, and for the enjoyment of the
rights and freedoms contained in this Declaration;
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Article 37

Indigenous peoples have the right to have access to and
prompt decision through mutually acceptable and fair procedures
for the resolution of conflicts and disputes with States, as well
as to effective remedies for all infringements of their
individual and collective rights;

2ed agenc

n

The corgans and special gencie the United Nations
system and other intergovernmental organizations shall contribute
to the full realization of the provisions of this Declaration
through the mobilization, jipnter alia, of financial cooperation
and technical assistance. Ways and means of ensuring
participation of indigenous peoples on issues affecting then
shall be established;

of the United Nations

Article 39

The United Nations shall monitor the implementation of this
Declaration through a body at the highest level with special
competence in this field and with the direct participation of
indigenous peoples. United Nations human rights bodies shall
promote respect for the provisions of this Declaration:

PART IX

Article a0

The rights contained herein constitute the minimum standards

for the survival and well-being of the indigenous peoples of the
world;

Article 41

Nothing in this Declaration may be interpreted as
diminishing or extinguishing existing or future rights indigenous
peoples may have or acquire;

Article 42

Nothing in this Declaration may be interpreted as implying
for any State, group or person any right to engage in any
activity or to perform any act contrary to the Charter of the
United Nations or to the Declaration on Principles of
International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United
Nations.
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Appendix 4:

Draft Declaration on the Rights of Indigenous Peoples,
African Group Package, 30 August 2007

30.08.07

United Nations Declaration on the Rights of Indigenous Peoples
The Human-Rights-Counecil-General Assembly,

Guided by the purposes and principles of the Charter of the United
Nations, and good faith in the fulfilment of the obligations assumed by States in

accordance with the Charter,

Affirming that indigenous peoples are equal to all other peoples, while
recognizing the right of all peoples to be different, to consider themselves different,
and to be respected as such,

Affirming also that all peoples contribute to the diversity and richness of
civilizations and cultures, which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and practices based on or
advocating superiority of peoples or individuals on the basis of national origin,
racial, religious, ethnic or cultural differences are racist, scientifically false, legally
invalid, morally condemnable and socially unjust,

Reaffirming that indigenous peoples, in the exercise of their rights, should be
free from discrimination of any kind,

Concerned that indigenous peoples have suffered from historic injustices as a
result of, inter alia, their colonization and dispossession of their lands, territories
and resources, thus preventing them from exercising, in particular, their right to
development in accordance with their own needs and interests,

Recognizing the urgent need to respect and promote the inherent rights of
indigenous peoples which derive from their political, economic and social structures
and from their cultures, spiritual traditions, histories and philosophies, especially
their rights to their lands, territories and resources,

Recognizing also the urgent need to respect and promote the rights of
indigenous peoples affirmed in treaties, agreements and other constructive
arrangements with States,

Welcoming the fact that indigenous peoples are organizing themselves for
political, economic, social and cultural enhancement and in order to bring an end to
all forms of discrimination and oppression wherever they occur,

Convinced that control by indigenous peoples over developments affecting
them and their lands, territories and resources will enable them to maintain and
strengthen their institutions, cultures and traditions, and to promote their
development in accordance with their aspirations and needs,

Recognizing that respect for indigenous knowledge, cultures and traditional
practices contributes to sustainable and equitable development and proper
management of the environment,

Emphasizing the contribution of the demilitarization of the lands and
territories of indigenous peoples to peace, economic and social progress and
development, understanding and friendly relations among nations and peoples of the
world,
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Recognizing in particular the right of indigenous families and communities to
retain shared responsibility for the upbringing, training, education and well-being of
their children, consistent with the rights of the child,

Considering that the rights affirmed in treaties, agreements and constructive
arrangements between States and indigenous peoples are, in some situations, matters
of international concern, interest, responsibility and character,

Considering also that treaties, agreements and other constructive
arrangements, and the relationship they represent, are the basis for a strengthened
partnership between indigenous peoples and States,

Acknowledging that the Charter of the United Nations, the International
Covenant on Economic, Social and Cultural Rights and the International Covenant
on Civil and Political Rights as well as the Vienna Declaration and Programme
of Action, affirm the fundamental importance of the right of self-determination of
all peoples, by virtue of which they freely determine their political status and freely
pursue their economic, social and cultural development,

Bearing in mind that nothing in this Declaration may be used to deny any
peoples their right of self-determination, exercised in conformity with international
law,

Convinced that the recognition of the rights of indigenous peoples in this
Declaration will enhance harmonious and cooperative relations between the State
and indigenous peoples, based on principles of justice, democracy, respect for
human rights, non-discrimination and good faith,

Encouraging States to comply with and effectively implement all their
obligations as they apply to indigenous peoples under international instruments, in
particular those related to human rights, in consultation and cooperation with the
peoples concerned,

Emphasizing that the United Nations has an important and continuing role to
play in promoting and protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the
recognition, promotion and protection of the rights and freedoms of indigenous

peoples and in the development of relevant activities of the United Nations system
in this field,

Recognizing and reqjffirming that indigenous individuals are entitled without
discrimination to all human rights recognized in international law, and that
indigenous peoples possess collective rights which are indispensable for their
existence, well-being and integral development as peoples,

Recognizing also that the situation of indigenous peoples varies from region
to region and from country to country and that the significance of national and
regional particularities and various historical and cultural backgrounds should be
taken into consideration,
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Solemnly proclaims the following United Nations Declaration on the Rights of
Indigenous Peoples as a standard of achievement to be pursued in a spirit of
partnership and mutual respect:

Article ]

Indigenous peoples have the right to the full enjoyment, as a collective or as
individuals, of all human rights and fundamental freedoms as recognized in the
Charter of the United Nations, the Universal Declaration of Human Rights and
international human rights law.

Article 2

Indigenous peoples and individuals are free and equal to all other peoples and
individuals and have the right to be free from any kind of discrimination, in the
exercise of their rights, in particular that based on their indigenous origin or
identity.

Article 3

Indigenous peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic, social
and cultural development.
Article 4

Indigenous peoples, in exercising their right to self-determination, have the
right to autonomy or self-government in matters relating to their internal and local
affairs, as well as ways and means for financing their autonomous functions.

Article 5

Indigenous peoples have the right to maintain and strengthen their distinct
political, legal, economic, social and cultural institutions, while retaining their rights
to participate fully, if they so choose, in the political, economic, social and cultural
life of the State.

Article 6

Every indigenous individual has the right to a nationality.

Article 7

1. Indigenous individuals have the rights to life, physical and mental
integrity, liberty and security of person.

2. Indigenous peoples have the collective right to live in freedom, peace
and security as distinct peoples and shall not be subjected to any act of genocide or
any other act of violence, including forcibly removing children of the group to
another group.

Article 8

1. Indigenous peoples and individuals have the right not to be subjected to
forced assimilation or destruction of their culture.
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2. States shall provide effective mechanisms for prevention of, and redress
for:

(a) Any action which has the aim or effect of depriving them of their
integrity as distinct peoples, or of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of dispossessing them of their
lands, territories or resources;

(¢) Any form of forced population transfer which has the aim or effect of
violating or undermining any of their rights;

(d) Any form of forced assimilation or integration by-ethereultures-er-ways
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(e) Any form of propaganda designed to promote or incite racial or ethnic
discrimination directed against them.

Article 9

Indigenous peoples and individuals have the right to belong to an indigenous
community or nation, in accordance with the traditions and customs of the
community or nation concerned. No discrimination of any kind may arise from the
exercise of such a right.

Article 10

Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and informed
consent of the indigenous peoples concerned and after agreement on just and fair
compensation and, where possible, with the option of return.

Article 11

1. Indigenous peoples have the right to practise and revitalize their cultural
traditions and customs. This includes the right to maintain, protect and develop the
past, present and future manifestations of their cultures, such as archaeological and
historical sites, artefacts, designs, ceremonies, technologies and visual and
performing arts and literature.

2. States shall provide redress through effective mechanisms, which may
include restitution, developed in conjunction with indigenous peoples, with respect
to their cultural, intellectual, religious and spiritual property taken without their
free, prior and informed consent or in violation of their laws, traditions and customs.

Article 12

1. Indigenous peoples have the right to manifest, practice, develop and
teach their spiritual and religious traditions, customs and ceremonies; the right to
maintain, protect, and have access in privacy to their religious and cultural sites; the
right to the use and control of their ceremonial objects; and the right to the
repatriation of their human remains.

2. States shall seek to enable the access and/or repatriation of ceremonial
objects and human remains in their possession through fair, transparent and effective
mechanisms developed in conjunction with indigenous peoples concerned.
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Article 13

1. Indigenous peoples have the right to revitalize, use, develop and transmit
to future generations their histories, languages, oral traditions, philosophies, writing
systems and literatures, and to designate and retain their own names for
communities, places and persons.

2. States shall take effective measures to ensure this right is protected and
also to ensure that indigenous peoples can understand and be understood in political,
legal and administrative proceedings, where necessary through the provision of
interpretation or by other appropriate means.

Article 14

1. Indigenous peoples have the right to establish and control their
educational systems and institutions providing education in their own languages, in
a manner appropriate to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all levels
and forms of education of the State without discrimination.

3. States shall, in conjunction with indigenous peoples, take effective
measures, in order for indigenous individuals, particularly children, including those
living outside their communities, to have access, when possible, to an education in
their own culture and provided in their own language.

Article 15

I.  Indigenous peoples have the right to the dignity and diversity of their
cultures, traditions, histories and aspirations which shall be appropriately reflected
in education and public information.

2. States shall take effective measures, in consultation and cooperation with
the indigenous peoples concerned, to combat prejudice and eliminate discrimination
and to promote tolerance, understanding and good relations among indigenous
peoples and all other segments of society.

Article 16

1. Indigenous peoples have the right to establish their own media in their
own languages and to have access to all forms of non-indigenous media without
discrimination.

2. States shall take effective measures to ensure that State-owned media
duly reflect indigenous cultural diversity. States, without prejudice to ensuring full
freedom of expression, should encourage privately owned media to adequately
reflect indigenous cultural diversity.

Article 17

1. Indigenous individuals and peoples have the right to enjoy fully all rights
established under applicable international and domestic labour law,

2. States shall in consultation and cooperation with indigenous peoples take
specific measures to protect indigenous children from economic exploitation and
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from performing any work that is likely to be hazardous or to interfere with the
child’s education, or to be harmful to the child’s health or physical, mental, spiritual,
moral or social development, taking into account their special vulnerability and the
importance of education for their empowerment.

3. Indigenous individuals have the right not to be subjected to any

or salary.
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Article 18

Indigenous peoples have the right to participate in decision-making in matters
which would affect their rights, through representatives chosen by themselves in
accordance with their own procedures, as well as to maintain and develop their own
indigenous decision-making institutions.

Article 19

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing legislative or
administrative measures that may affect them.

Article 20

1. Indigenous peoples have the right to maintain and develop their political,
economic and social systems or institutions, to be secure in the enjoyment of their
own means of subsistence and development, and to engage freely in all their
traditional and other economic activities.

2. Indigenous peoples deprived of their means of subsistence and
development are entitled to just and fair redress.

Article 21

1. Indigenous peoples have the right, without discrimination, to the
improvement of their economic and social conditions, including, inter alia, in the
areas of education, employment, vocational training and retraining, housing,
sanitation, health and social security.

2. States shall take effective measures and, where appropriate, special
measures to ensure continuing improvement of their economic and social
conditions. Particular attention shall be paid to the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities.

Article 22

1. Particular attention shall be paid to the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities in the
implementation of this Declaration.

2. States shall take measures, in conjunction with indigenous peoples, to
ensure that indigenous women and children enjoy the full protection and guarantees
against all forms of violence and discrimination.
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Article 23

Indigenous peoples have the right to determine and develop priorities and
strategies for exercising their right to development. In particular, indigenous peoples
have the right to be actively involved in developing and determining health, housing
and other economic and social programmes affecting them and, as far as possible, to
administer such programmes through their own institutions.

Article 24

1. Indigenous peoples have the right to their traditional medicines and to
maintain their health practices, including the conservation of their vital medicinal
plants, animals and minerals. Indigenous individuals also have the right to access,
without any discrimination, to all social and health services.

2. Indigenous individuals have an equal right to the enjoyment of the
highest attainable standard of physical and mental health. States shall take the
necessary steps with a view to achieving progressively the full realization of this
right.

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used
lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.

Article 26

1. Indigenous peoples have the right to the lands, territories and resources
which they have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the
lands, territories and resources that they possess by reason of traditional ownership
or other traditional occupation or use, as well as those which they have otherwise
acquired.

3. States shall give legal recognition and protection to these lands,
territories and resources. Such recognition shall be conducted with due respect to
the customs, traditions and land tenure systems of the indigenous peoples
concerned.

Article 27

States shall establish and implement, in conjunction with indigenous peoples
concerned, a fair, independent, impartial, open and transparent process, giving due
recognition to indigenous peoples’ laws, traditions, customs and land tenure
systems, to recognize and adjudicate the rights of indigenous peoples pertaining to
their lands, territories and resources, including those which were traditionally
owned or otherwise occupied or used. Indigenous peoples shall have the right to
participate in this process.
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Article 28

1. Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, of a just, fair and equitable compensation,
for the lands, territories and resources which they have traditionally owned or
otherwise occupied or used, and which have been confiscated, taken, occupied, used
or damaged without their free, prior and informed consent.

2. Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality,
size and legal status or of monetary compensation or other appropriate redress.

Article 29

1. Indigenous peoples have the right to the conservation and protection of
the environment and the productive capacity of their lands or territories and
resources. States shall establish and implement assistance programmes for
indigenous peoples for such conservation and protection, without discrimination.

2.  States shall take effective measures to ensure that no storage or disposal
of hazardous materials shall take place in the lands or territories of indigenous
peoples without their free, prior and informed consent.

3.  States shall also take effective measures to ensure, as needed, that
programmes for monitoring, maintaining and restoring the health of indigenous
peoples, as developed and implemented by the peoples affected by such materials,
are duly implemented.

Article 30

1. Military activities shall not take place in the lands or territories of
indigenous peoples, unless justified by a significant-threat-te relevant public interest
or otherwise freely agreed with or requested by the indigenous peoples concerned.

2. States shall undertake effective consultations with the indigenous peoples
concerned, through appropriate procedures and in particular through their
representative institutions, prior to using their lands or territories for military
activities.

Article 31

1. Indigenous peoples have the right to maintain, control, protect and
develop their cultural heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their sciences, technologies and
cultures, including human and genetic resources, seeds, medicines, knowledge of
the properties of fauna and flora, oral traditions, literatures, designs, sports and
traditional games and visval and performing arts. They also have the right to
maintain, control, protect and develop their intellectual property over such cultural
heritage, traditional knowledge, and traditional cultural expressions.

2. In conjunction with indigenous peoples, States shall take effective
measures to recognize and protect the exercise of these rights.
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Article 32

1. Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to obtain
lands or territories and other resources, particularly in connection with the
development, utilization or exploitation of their mineral, water or other resources.

3. States shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.

Article 33

I. Indigenous peoples have the right to determine their own identity or
membership in accordance with their customs and traditions. This does not impair
the right of indigenous individuals to obtain citizenship of the States in which they
live.

2. Indigenous peoples have the right to determine the structures and to
select the membership of their institutions in accordance with their own procedures.

Article 34

Indigenous peoples have the right to promote, develop and maintain their
institutional structures and their distinctive customs, spirituality, traditions,
procedures, practices and, in the cases where they exist, juridical systems or
customs, in accordance with international human rights standards.

Article 35

Indigenous peoples have the right to determine the responsibilities of
individuals to their communities.

Article 36

1. Indigenous peoples, in particular those divided by international borders,
have the right to maintain and develop contacts, relations and cooperation, including
activities for spiritual, cultural, political, economic and social purposes, with their
own members as well as other peoples across borders.

2. States, in consultation and cooperation with indigenous peoples, shall
take effective measures to facilitate the exercise and ensure the implementation of
this right.

Article 37

1. Indigenous peoples have the right to the recognition, observance and
enforcement of treaties, agreements and other constructive arrangements concluded
with States or their successors and to have States honour and respect such treaties,
agreements and other constructive arrangements.
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2. Nothing in this Declaration may be interpreted as to diminish or
eliminate the rights of Indigenous Peoples contained in treaties, agreements and
constructive arrangements.

Article 38

States in consultation and cooperation with indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends of this

Declaration,

Article 39

Indigenous peoples have the right to have access to financial and technical
assistance from States and through international cooperation, for the enjoyment of
the rights contained in this Declaration.

Article 40

Indigenous peoples have the right to have access to and prompt decision
through just and fair procedures for the resolution of conflicts and disputes with
States or other parties, as well as to effective remedies for all infringements of their
individual and collective rights. Such a decision shall give due consideration to the
customs, traditions, rules and legal systems of the indigenous peoples concerned and
international human rights.

Article 41

The organs and specialized agencies of the United Nations system and other
intergovernmental organizations shall contribute to the full realization of the
provisions of this Declaration through the mobilization, inter alia, of financial
cooperation and technical assistance. Ways and means of ensuring participation of
indigenous peoples on issues affecting them shall be established.

Article 42

The United Nations, its bodies, including the Permanent Forum on Indigenous
Issues, and specialized agencies, including at the country level, and States shall
promote respect for and full application of the provisions of this Declaration and
follow up the effectiveness of this Declaration.

Article 43

The rights recognized herein constitute the minimum standards for the
survival, dignity and well-being of the indigenous peoples of the world.

Article 44

All the rights and freedoms recognized herein are equally guaranteed to male
and female indigenous individuals.

Article 45

Nothing in this Declaration may be construed as diminishing or extinguishing
the rights indigenous peoples have now or may acquire in the future.
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Article 46

1. Nothing in this Declaration may be interpreted as implying for any State,
people, group or person any right to engage in any activity or to perform any act
contrary to the Charter of the United Nations or construed as authorizing or
encouraging any action which would dismember or impair totally or in part,
the territorial integrity or political unity of sovereign and independent States.

2. Inthe exercise of the rights enunciated in the present Declaration, human
rights and fundamental freedoms of all shall be respected. The exercise of the rights
set forth in this Declaration shall be subject only to such limitations as are
determined by law; and in accordance with international human rights obligations.
Any such limitations shall be non-discriminatory and strictly necessary solely for
the purpose of securing due recognition and respect for the rights and freedoms of
others and for meeting the just and most compelling requirements of a democratic
society.

3. The provisions set forth in this Declaration shall be interpreted in
accordance with the principles of justice, democracy, respect for human rights,
equality, non-discrimination, good governance and good faith
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Appendix 5:

Declaration on the Rights of Indigenous Peoples,
Adopted by the United Nations General Assembly, 13 September 2007

United Nations A rEs/61/295
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‘\4“\\ ‘/}} General Assembly Distr: General
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Sixty-first session

Agenda item 68

Resolution adopted by the General Assembly

[without reference to a Main Committee (A/61/L.67 and Add. 1))

61/295. United Nations Declaration on the Rights of
Indigenous Peoples

The General Assembly,

Taking note of the recommendation of the Human Rights Council contained in
its resolution 1/2 of 29 June 2006,' by which the Council adopted the text of the
United Nations Declaration on the Rights of Indigenous Peoples,

Recalling its resolution 61/178 of 20 December 2006, by which it decided to
defer consideration of and action on the Declaration to allow time for further
consultations thereon, and also decided to conclude its consideration before the end
of the sixty-first session of the General Assembly,

Adopts the United Nations Declaration on the Rights of Indigenous Peoples as
contained in the annex to the present resolution.

107th plenary meeting
13 September 2007
Annex

United Nations Declaration on the Rights of Indigenous Peoples

The General Assembly,

Guided by the purposes and principles of the Charter of the United Nations,
and good faith in the fulfilment of the obligations assumed by States in accordance
with the Charter,

Affirming that indigenous peoples are equal to all other peoples, while
recognizing the right of all peoples to be different, to consider themselves different,
and to be respected as such,

Affirming also that all peoples contribute to the diversity and richness of
civilizations and cultures, which constitute the common heritage of humankind,

' See Official Records of the General Assembly, Sixty-first Session, Supplement No. 53 (A/61/53), part one,
chap. II, sect. A.

06-51207
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Affirming further that all doctrines, policies and practices based on or
advocating superiority of peoples or individuals on the basis of national origin or
racial, religious, ethnic or cultural differences are racist, scientifically false, legally
invalid, morally condemnable and socially unjust,

Reaffirming that indigenous peoples, in the exercise of their rights, should be
free from discrimination of any kind,

Concerned that indigenous peopies have suffered from historic injusiices as a
result of, inter alia, their colonization and dispossession of their lands, territories
and resources, thus preventing them from exercising, in particular, their right to
development in accordance with their own needs and interests,

Recognizing the urgent need to respect and promote the inherent rights of
indigenous peoples which derive from their political, economic and social structures
and from their cultures, spiritual traditions, histories and philosophies, especially
their rights to their lands, territories and resources,

Recognizing also the urgent need to respect and promote the rights of
indigenous peoples affirmed in treaties, agreements and other constructive
arrangements with States,

Welcoming the fact that indigenous peoples are organizing themselves for
political, economic, social and cultural enhancement and in order to bring to an end
all forms of discrimination and oppression wherever they occur,

Convinced that control by indigenous peoples over developments affecting
them and their lands, territories and resources will enable them to maintain and
strengthen their institutions, cultures and traditions, and to promote their
development in accordance with their aspirations and needs,

Recognizing that respect for indigenous knowledge, cultures and traditional
practices contributes to sustainable and equitable development and proper
management of the environment,

Emphasizing the contribution of the demilitarization of the lands and
territories of indigenous peoples to peace, economic and social progress and
development, understanding and friendly relations among nations and peoples of the
world,

Recognizing in particular the right of indigenous families and communities to
retain shared responsibility for the upbringing, training, education and well-being of
their children, consistent with the rights of the child,

Considering that the rights affirmed in treaties, agreements and other
constructive arrangements between States and indigenous peoples are, in some
situations, matters of international concern, interest, responsibility and character,

Considering also that treaties, agreements and other constructive
arrangements, and the relationship they represent, are the basis for a strengthened
partnership between indigenous peoples and States,

Acknowledging that the Charter of the United Nations, the International
Covenant on Economic, Social and Cultural Rights® and the International Covenant
on Civil and Political Rights,” as well as the Vienna Declaration and Programme of

2 See resolution 2200 A (XXI), annex
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Action,’ affirm the fundamental importance of the right to self-determination of all
peoples, by virtue of which they freely determine their political status and freely
pursue their economic, social and cultural development,

Bearing in mind that nothing in this Declaration may be used to deny any
peoples their right to self-determination, exercised in conformity with international
law,

Convinced that the recognition of the rights of indigenous peoples in this
Declaration will enhance harmonious and cooperative relations between the State
and indigenous peoples, based on principles of justice, democracy, respect for

human rights, non-discrimination and good faith,

Encouraging States to comply with and effectively implement all their
obligations as they apply to indigenous peoples under international instruments, in
particular those related to human rights, in consultation and cooperation with the
peoples concerned,

Emphasizing that the United Nations has an important and continuing role to
play in promoting and protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the
recognition, promotion and protection of the rights and freedoms of indigenous
peoples and in the development of relevant activities of the United Nations system
in this field,

Recognizing and reaffirming that indigenous individuals are entitled without
discrimination to all human rights recognized in international law, and that
indigenous peoples possess collective rights which are indispensable for their
existence, well-being and integral development as peoples,

Recognizing that the situation of indigenous peoples varies from region to
region and from country to country and that the significance of national and regional
particularities and various historical and cultural backgrounds should be taken into
consideration,

Solemnly proclaims the following United Nations Declaration on the Rights of
Indigenous Peoples as a standard of achievement to be pursued in a spirit of
partnership and mutual respect:

Article 1

Indigenous peoples have the right to the full enjoyment, as a collective or as
individuals, of all human rights and fundamental freedoms as recognized in the
Charter of the United Nations, the Universal Declaration of Human Rights4 and
international human rights law.

Article 2

Indigenous peoples and individuals are free and equal to all other peoples and
individuals and have the right to be free from any kind of discrimination, in the
exercise of their rights, in particular that based on their indigenous origin or
identity.

* A/CONF.157/24 (Part 1), chap. I11.
* Resolution 217 A (111).
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Article 3

Indigenous peoples have the right to self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic, social
and cultural development.

Article 4

Indigenous peoples, in exercising their right to self-determination, have the
right to autonomy or self-government in matters relating to their internal and local
affairs, as well as ways and means for financing their autonomous functions.
Article 5

Indigenous peoples have the right to maintain and strengthen their distinct
political, legal, economic, social and cultural institutions, while retaining their right
to participate fully, if they so choose, in the political, economic, social and cultural
life of the State.

Article 6

Every indigenous individual has the right to a nationality.

Article 7

1. Indigenous individuals have the rights to life, physical and mental
integrity, liberty and security of person.

2. Indigenous peoples have the collective right to live in freedom, peace
and security as distinct peoples and shall not be subjected to any act of genocide or
any other act of violence, including forcibly removing children of the group to
another group.

Article 8

1. Indigenous peoples and individuals have the right not to be subjected to
forced assimilation or destruction of their culture.

2. States shall provide effective mechanisms for prevention of, and redress
for:

(@) Any action which has the aim or effect of depriving them of their
integrity as distinct peoples, or of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of dispossessing them of their
lands, territories or resources;

(¢) Any form of forced population transfer which has the aim or effect of
violating or undermining any of their rights;

(d) Any form of forced assimilation or integration;

(¢) Any form of propaganda designed to promote or incite racial or ethnic
discrimination directed against them.
Article 9

Indigenous peoples and individuals have the right to belong to an indigenous
community or nation, in accordance with the traditions and customs of the
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community or nation concerned. No discrimination of any kind may arise from the
exercise of such a right.

Article 10

Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and informed
consent of the indigenous peoples concerned and after agreement on just and fair
compensation and, where possible, with the option of return.

Article 11

1. Indigenous peoples have the right to practise and revitalize their cultural
traditions and customs. This includes the right to maintain, protect and develop the
past, present and future manifestations of their cultures, such as archaeological and
historical sites, artefacts, designs, ceremonies, technologies and visual and
performing arts and literature.

2. States shall provide redress through effective mechanisms, which may
include restitution, developed in conjunction with indigenous peoples, with respect
to their cultural, intellectual, religious and spiritual property taken without their
free, prior and informed consent or in violation of their laws, traditions and
customs.

Article 12

1. Indigenous peoples have the right to manifest, practise, develop and
teach their spiritual and religious traditions, customs and ceremonies; the right to
maintain, protect, and have access in privacy to their religious and cultural sites; the
right to the use and control of their ceremonial objects; and the right to the
repatriation of their human remains.

2.  States shall seek to enable the access and/or repatriation of ceremonial
objects and human remains in their possession through fair, transparent and
effective mechanisms developed in conjunction with indigenous peoples concerned.

Article 13

1. Indigenous peoples have the right to revitalize, use, develop and transmit
to future generations their histories, languages, oral traditions, philosophies, writing
systems and literatures, and to designate and retain their own names for
communities, places and persons.

2. States shall take effective measures to ensure that this right is protected
and also to ensure that indigenous peoples can understand and be understood in
political, legal and administrative proceedings, where necessary through the
provision of interpretation or by other appropriate means.

Article 14

1. Indigenous peoples have the right to establish and control their
educational systems and institutions providing education in their own languages, in
a manner appropriate to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all levels
and forms of education of the State without discrimination.
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3.  States shall, in conjunction with indigenous peoples, take effective
measures, in order for indigenous individuals, particularly children, including those
living outside their communities, to have access, when possible, to an education in
their own culture and provided in their own language.

Article 15

1. Indigenous peoples have the right to the dignity and diversity of their
cultures, traditions, histories and aspirations which shall be appropriately reflected
in education and public information.

2.  States shall take effective measures, in consultation and cooperation with
the indigenous peoples concerned, to combat prejudice and eliminate discrimination
and to promote tolerance, understanding and good relations among indigenous
peoples and all other segments of society.

Article 16

1. Indigenous peoples have the right to establish their own media in their
own languages and to have access to all forms of non-indigenous media without
discrimination.

2.  States shall take effective measures to ensure that State-owned media
duly reflect indigenous cultural diversity. States, without prejudice to ensuring full
freedom of expression, should encourage privately owned media to adequately
reflect indigenous cultural diversity.

Article 17

1. Indigenous individuals and peoples have the right to enjoy fully all rights
established under applicable international and domestic labour law.

2. States shall in consultation and cooperation with indigenous peoples take
specific measures to protect indigenous children from economic exploitation and
from performing any work that is likely to be hazardous or to interfere with the
child’s education, or to be harmful to the child’s health or physical, mental,
spiritual, moral or social development, taking into account their special vulnerability
and the importance of education for their empowerment.

3. Indigenous individuals have the right not to be subjected to any
discriminatory conditions of labour and, inter alia, employment or salary.

Article 18

Indigenous peoples have the right to participate in decision-making in matters
which would affect their rights, through representatives chosen by themselves in
accordance with their own procedures, as well as to maintain and develop their own
indigenous decision-making institutions.

Article 19

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing legislative or
administrative measures that may affect them.
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Article 20

1. Indigenous peoples have the right to maintain and develop their political,
economic and social systems or institutions, to be secure in the enjoyment of their
own means of subsistence and development, and to engage freely in all their
traditional and other economic activities.

2. Indigenous peoples deprived of their means of subsistence and

D S 0 T I TR B NS T
development are entitied to just ana rair réarcss.

Article 21

1. Indigenous peoples have the right, without discrimination, to the
improvement of their economic and social conditions, including, inter alia, in the
areas of education, employment, vocational training and retraining, housing,
sanitation, health and social security.

2.  States shall take effective measures and, where appropriate, special
measures to ensure continuing improvement of their economic and social
conditions. Particular attention shall be paid to the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities.

Article 22

1. Particular attention shall be paid to the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities in the
implementation of this Declaration.

2.  States shall take measures, in conjunction with indigenous peoples, to
ensure that indigenous women and children enjoy the full protection and guarantees
against all forms of violence and discrimination.

Article 23

Indigenous peoples have the right to determine and develop priorities and
strategies for exercising their right to development. In particular, indigenous peoples
have the right to be actively involved in developing and determining health, housing
and other economic and social programmes affecting them and, as far as possible, to
administer such programmes through their own institutions.

Article 24

1. Indigenous peoples have the right to their traditional medicines and to
maintain their health practices, including the conservation of their vital medicinal
plants, animals and minerals. Indigenous individuals also have the right to access,
without any discrimination, to all social and health services.

2. Indigenous individuals have an equal right to the enjoyment of the
highest attainable standard of physical and mental health. States shall take the
necessary steps with a view to achieving progressively the full realization of this
right.

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used
lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.
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Article 26

1. Indigenous peoples have the right to the lands, territories and resources
which they have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the
lands, territories and resources that they possess by reason of traditional ownership
or other traditional occupation or use, as well as those which they have otherwise
acquired.

3. States shall give legal recognition and protection to these lands,
territories and resources. Such recognition shall be conducted with due respect to
the customs, traditions and land tenure systems of the indigenous peoples
concerned.

Article 27

States shall establish and implement, in conjunction with indigenous peoples
concerned, a fair, independent, impartial, open and transparent process, giving due
recognition to indigenous peoples’ laws, traditions, customs and land tenure
systems, to recognize and adjudicate the rights of indigenous peoples pertaining to
their lands, territories and resources, including those which were traditionally
owned or otherwise occupied or used. Indigenous peoples shall have the right to
participate in this process.

Article 28

1. Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, just, fair and equitable compensation, for
the lands, territories and resources which they have traditionally owned or otherwise
occupied or used, and which have been confiscated, taken, occupied, used or
damaged without their free, prior and informed consent.

2. Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality,
size and legal status or of monetary compensation or other appropriate redress.

Article 29

1. Indigenous peoples have the right to the conservation and protection of
the environment and the productive capacity of their lands or territories and
resources. States shall establish and implement assistance programmes for
indigenous peoples for such conservation and protection, without discrimination.

2.  States shall take effective measures to ensure that no storage or disposal
of hazardous materials shall take place in the lands or territories of indigenous
peoples without their free, prior and informed consent.

3.  States shall also take effective measures to ensure, as needed, that
programmes for monitoring, maintaining and restoring the health of indigenous
peoples, as developed and implemented by the peoples affected by such materials,
are duly implemented.
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Article 30

1. Military activities shall not take place in the lands or territories of
indigenous peoples, unless justified by a relevant public interest or otherwise freely
agreed with or requested by the indigenous peoples concerned.

2.  States shall undertake effective consultations with the indigenous peoples

wamuanamtativa tmatititiana nrine ta noing thair lande Ar tarritariee for militory
represcntative institutions, prior to using their lands or territories for military
activities.
Article 31

1. Indigenous peoples have the right to maintain, control, protect and
develop their cultural heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their sciences, technologies and
cultures, including human and genetic resources, seeds, medicines, knowledge of
the properties of fauna and flora, oral traditions, literatures, designs, sports and
traditional games and visual and performing arts. They also have the right to
maintain, control, protect and develop their intellectual property over such cultural
heritage, traditional knowledge, and traditional cultural expressions.

2. In conjunction with indigenous peoples, States shall take effective
measures to recognize and protect the exercise of these rights.

Article 32

1. Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to obtain
their free and informed consent prior to the approval of any project affecting their
lands or territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources.

3. States shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.

Article 33

1. Indigenous peoples have the right to determine their own identity or
membership in accordance with their customs and traditions. This does not impair
the right of indigenous individuals to obtain citizenship of the States in which they
live.

2. Indigenous peoples have the right to determine the structures and to
select the membership of their institutions in accordance with their own procedures.
Article 34

Indigenous peoples have the right to promote, develop and maintain their
institutional structures and their distinctive customs, spirituality, traditions,
procedures, practices and, in the cases where they exist, juridical systems or
customs, in accordance with international human rights standards.
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Article 35

Indigenous peoples have the right to determine the responsibilities of
individuals to their communities.

Article 36

1. Indigenous peoples, in particular those divided by international borders,

have the right to maintain and develop contacts, relations and cooperation, in
activities for spiritual, cultural, political, economic and social purposes, with their
own members as well as other peoples across borders.

2. States, in consultation and cooperation with indigenous peoples, shall
take effective measures to facilitate the exercise and ensure the implementation of
this right.

Article 37

1. Indigenous peoples have the right to the recognition, observance and
enforcement of treaties, agreements and other constructive arrangements concluded
with States or their successors and to have States honour and respect such treaties,
agreements and other constructive arrangements.

2. Nothing in this Declaration may be interpreted as diminishing or
eliminating the rights of indigenous peoples contained in treaties, agreements and
other constructive arrangements.

Article 38

States in consultation and cooperation with indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends of this
Declaration.

Article 39

Indigenous peoples have the right to have access to financial and technical
assistance from States and through international cooperation, for the enjoyment of
the rights contained in this Declaration.

Article 40

Indigenous peoples have the right to access to and prompt decision through
just and fair procedures for the resolution of conflicts and disputes with States or
other parties, as well as to effective remedies for all infringements of their
individual and collective rights. Such a decision shall give due consideration to the
customs, traditions, rules and legal systems of the indigenous peoples concerned and
international human rights.

Article 41

The organs and specialized agencies of the United Nations system and other
intergovernmental organizations shall contribute to the full realization of the
provisions of this Declaration through the mobilization, inter alia, of financial
cooperation and technical assistance. Ways and means of ensuring participation of
indigenous peoples on issues affecting them shall be established.
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Article 42

The United Nations, its bodies, including the Permanent Forum-on Indigenous
Issues, and specialized agencies, including at the country level, and States shall
promote respect for and full application of the provisions of this Declaration and
follow up the effectiveness of this Declaration.

Article 43

The rights recognized herein constitute the minimum standards for the
survival, dignity and well-being of the indigenous peoples of the world.

Article 44

All the rights and freedoms recognized herein are equally guaranteed to male
and female indigenous individuals.

Article 45

Nothing in this Declaration may be construed as diminishing or extinguishing
the rights indigenous peoples have now or may acquire in the future.

Article 46

1. Nothing in this Declaration may be interpreted as implying for any State,
people, group or person any right to engage in any activity or to perform any act
contrary to the Charter of the United Nations or construed as authorizing or
encouraging any action which would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent States.

2. In the exercise of the rights enunciated in the present Declaration, human
rights and fundamental freedoms of all shall be respected. The exercise of the rights
set forth in this Declaration shall be subject only to such limitations as are
determined by law and in accordance with international human rights obligations.
Any such limitations shall be non-discriminatory and strictly necessary solely for
the purpose of securing due recognition and respect for the rights and freedoms of
others and for meeting the just and most compelling requirements of a democratic
society.

3. The provisions set forth in this Declaration shall be interpreted in
accordance with the principles of justice, democracy, respect for human rights,
equality, non-discrimination, good governance and good faith.
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