Minutes”

Faculty Consultative Committee
Thursday, May 3, 2007
12:00 - 2:00
510 Morrill Hall

Present: Carol Chomsky, (chair), Gary Balas, Jean Bauer, Nancy Carpenter, William Durfee,
Barbara Elliott, Megan Gunnar, Emily Hoover, Mary Jo Kane, Kathleen Krichbaum,
Scott Lanyon, Judith Martin, Richard McCormick, Nelson Rhodus, Geoffrey Sirc,
Jennifer Windsor

Absent: Steven Ruggles, Martin Sampson, John Sullivan

Guests: Professor Laura Gurak, Greg Brown (Office of the General Counsel); President Robert
Bruininks

Other: Kathryn Stuckert (Office of the Chief of Staff)

[In these minutes: (1) copyright policy; (2) statement to the Governor, Legislators, and People of
Minnesota; (3) issues raised by faculty in merged colleges; (4) discussion with President Bruininks]

1. Copyright Policy

Professor Chomsky convened the meeting at 12:10 and welcomed Professor Gurak and Mr.
Brown to discuss the proposed copyright policy. She noted that it had been discussed by the Senate
Research Committee on Monday and would also be discussed by the Academic Freedom and Tenure
Committee on Friday; the plan is to bring the policy to the Board of Regents at their June meeting.

[The draft policy follows.]

SECTION I. SCOPE.

This policy applies to the dissemination, ownership, and use of copyrighted works by University of
Minnesota (University) employees and students.

SECTION II. DEFINITIONS.

Subd. 1. Academic Work. An “academic work” is a scholarly, pedagogical or creative work. Academic
works do not include works created in connection with the administration of the University.

Subd. 2. Faculty. “Faculty” are members of the faculty as defined under Board of Regents Policy:
Employee Group Definitions and University employees who have faculty-like appointments (viz.,
individuals who teach or conduct research at the University and in connection with those activities have
primary responsibility for the intellectual content of the activity).

“ These minutes reflect discussion and debate at a meeting of a committee of the University of Minnesota
Senate; none of the comments, conclusions, or actions reported in these minutes represents the views of, nor are they
binding on, the Senate, the Administration, or the Board of Regents.
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Subd. 3. Substantial University Resources. “Substantial University resources” are University resources
of a kind or quantity over and above those that are ordinarily available to most or all similarly-situated
University employees or students.

Subd. 4. Instructional Work. An “instructional work” is an academic work created in connection with a
course, program or service offered or being developed by the University.

Subd. 5. Student. “Student” is a registered student at the University, including undergraduate students,
graduate students and post-doctoral fellows.

Subd. 6. Work. “Work” is an original work of authorship protected under applicable copyright laws.

SECTION I1I. GUIDING PRINCIPLES.

Subd. 1. Balancing Interests. As a public research university, the University’s mission is to promote the
generation, preservation and dissemination of knowledge. The University’s mission is best achieved by
balancing the University’s interests with a clear recognition of the tradition that University faculty and
students own the copyrights in their academic works.

Subd. 2. Ownership. The tradition that faculty own the copyrights in their academic works promotes
academic freedom and creates incentives for them to create and disseminate academic works, which in
turn, generate future research and scholarship.

Subd. 3. Preserving Rights for the University Community. When publishing academic works,
University faculty and students are strongly encouraged to request or retain rights for use by the
University community, and to consider licensing options that ensure maximal scholarly and public access
to their work. The University has an interest in having access to and the right to use instructional works
created by University faculty and students.

Subd. 4. Fair Use. The University recognizes and respects the legal rights of copyright holders. At the
same time, the University supports a robust interpretation of the fair use exception that enables
educational uses of copyrighted works in ways consistent with the University’s educational mission.
Thus, the University is committed to promoting a culture in which access to and the lawful use of others’
materials is recognized as fundamental to both the process and goals of scholarly inquiry.

SECTION IV. COPYRIGHT OWNERSHIP.

Subd. 1. Ownership of Academic Works. In accordance with academic tradition, all University faculty
and students shall own the copyrights in academic works they create, except the copyrights in works
owned by the University or an outside sponsor under this policy.

Subd. 2. University Ownership. The University shall own the copyrights in the following works created
by a University employee or student, acting alone or jointly with others:

(a) works created by University employees acting within the scope of their employment, except for
academic works created and owned by faculty under this policy;

(b) works created with the use of substantial University resources;

(c) works specially commissioned or ordered by the University and for which the University has agreed to
compensate or provide other support to the creator;

(d) works created in connection with the administration of the University;

(e) works created pursuant to a contract with an outside sponsor that provides that the University will
own the copyrights in the works.

Subd. 3. Written Acknowledgements. The University and University employees and students shall
execute necessary or desirable written instruments or agreements to evidence and protect ownership of
copyrights and copyright licenses in accordance with this policy.
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Subd. 4. Ownership under Sponsored and other Outside Funded Agreements. The ownership of
copyrights in works created under an agreement with an outside sponsor shall be determined in
accordance with its terms and applicable law. Before outside funding is accepted, the University, the
outside sponsor, and any other interested parties shall agree in writing on ownership of the copyrights.
Subd. 5. Collaborative Works. When creating significant collaborative works, the University,
University employees and students, where feasible, shall agree in advance and in writing on the
ownership of the copyrights. When the collaborative effort will involve the use of substantial University
resources or is a work commissioned or ordered by the University, the University and the creators must
sign appropriate written contracts before work is begun. When works are to be created collaboratively
with other institutions or entities or with individuals who are not University employees or students, the
University’s interests and rights in such works shall be recognized and protected by contract in a manner
consistent with this policy.

Subd. 6. Works Created by Independent Contractors. Ownership of the copyrights in works created
by independent contractors will be determined in accordance with the contract between the University and
the independent contractor and applicable law. The University will enter into appropriate written
contracts with independent contractors before they provide services to the University that may result in
the creation of copyrighted works.

Subd. 7. University’s Right to Use Instructional Works. The University will have a perpetual, royalty-
free right to exercise the rights of a copyright owner in instructional works created by University
employees and students, but only for educational and administrative purposes consistent with the
University’s mission and academic norms, including, for example, for purposes of obtaining or
maintaining accreditation. Upon the written request of a University employee or student who has created
an instructional work, the University shall remove the employee’s or student’s name from the work.
Subd. 8. Conflicts of Interest. University employees will not use and will not authorize or license others
to use their academic works in a manner that competes with courses, programs or services offered or
known by the employee to be under development by the University.

SECTION V. USE OF COPYRIGHTED WORKS.

University employees and students shall comply with all copyright laws, licenses and permissions.

SECTION VI. IMPLEMENTATION.

The president or delegate shall administer this policy and maintain appropriate policies and procedures to
implement it.

[End of draft policy.]

Professor Gurak gave the Committee background information on why the policy was developed,
the membership of the committee that developed it (which included Professor Balas), and the consultation
they have engaged in to date. She noted that the issue has been around for a long time; the University
developed an intellectual property policy about 12 years ago. There are three legs to intellectual property
law: patents, trademarks, and copyright; the first two have been put into a new draft Regents' policy that
deals primarily with inventions and so on. Copyright is being put into a separate policy. The charge to
the small task force was to draft a Regents' policy that would not contain procedural elements and that
would allow flexibility.
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With advances in electronic technology and file-sharing, copyright has become a moving target,
Professor Gurak said. She is part of a national group thinking about how to keep access available to
materials while at the same time protect ownership. She said she came to this issue as a faculty member.

In recent years the law has been veering toward more restrictive provisions (the life of a copyright
has been extended from 14 years to lifetime plus 75 years). In higher education, one is seeing policies
slanted toward university ownership; the committee wanted to preserve faculty ownership with allowance
for University use of materials. (Typically, an employer owns everything produced by employees, but
universities have tended to go the other way (although recently there has been a push for more
institutional ownership)). The draft policy also suggests that faculty seek to retain some rights when they
sign agreements with publishers so that local use of material is permitted. Not all University employees
will own all their work because the policy does allow work-for-hire. The committee reviewed policies
from a number of the University's peer institutions. The committee took the position that faculty should
own their scholarly work but instructional materials should be available to the University community.
(The policy provides that "academic work" is "scholarly, pedagogical or creative work. "Instructional
work" is "an academic work created in connection with a course, program or service offered or being
developed by the University.")

Committee members offered several comments and questions about the draft policy.

-- Professor Gunnar: Do plagiarism and copyright collide? Professor Gurak: Copyright is law—when
one can and cannot use material. Plagiarism is often not copyright infringement (although it can be);
copyright is law, plagiarism is a moral issue. So, Professor Gunnar concluded, in thinking about this
copyright policy, faculty do not need to consider how it might affect or be influenced by policies on
plagiarism.

-- Professor Martin: The question of who owns what for how long is relevant. The Committee discussed
ownership of instructional materials versus scholarship; Professor Gurak said the University's interest was
really in instructional materials, not scholarship and other creative works.

-- Professor Balas: With respect to the definition of "Substantial University resources” (1V(2)(b)), if used
to do a specific project that will be copyrighted, is that different? Professor Gurak: That is more like a
commissioned work, or work done on the basis of a contract. Professor Chomsky: Commissioned works
are identified in advance; those that involve "substantial University resources" are not, so that phrase is
problematic.

-- Professor Chomsky: The language of 1V(2)(b) covers all works, not just instructional materials, and
that needs clarification. Professor Gurak: It would perhaps be advisable to strike 1\V(2)(b) or limit the
applicability of the "substantial University resources” clause to instructional materials.

-- Professor Durfee: There seem to be sea changes between the 1999 policy and this one (some to the
good), changes of great interest to the faculty. In the old policy, everything was owned by the University,
with some exceptions (one of which was for faculty academic work). In this policy, the faculty own
everything, with exceptions, and the policy is unclear about instructional works. The administratio7n
needs to do something so the faculty are not paranoid about instructional materials. There are already
groups of faculty being asked to sign documents that are more draconian than this policy. Professor
Gurak agreed that in the absence of this policy there have been heavy-handed licensing agreements
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requiring faculty to sign away an entire course. That should not be; this policy joins faculty member and
the University interests in order to resolve that situation. There have been difficult situations for the
University: a faculty member creates a great course, then leaves the University, and the unit cannot use
the course.

-- Professor Chomsky asked about the phrasing of I\V/(7), "The University will have a perpetual, royalty-
free right to exercise the rights of a copyright owner in instructional works created by University
employees and students, but only for educational and administrative purposes consistent with the
University’s mission and academic norms. . ."; the "right to exercise the rights of a copyright owner" is
different from a right to use copyrighted materials. Mr. Brown: "Use" is a patent term; there is no "right
to use"” in copyright law. The policy provides that the University may copy, perform, display, and that it
may develop derivative works (which can subsequently be copyrighted separately). The University may
not sell the instructional works owned by faculty and students. The Senate Research Committee
suggested inserting the word "its" between "but only for" and "educational and administrative purposes."
The intent is to make clear what the University's rights are to a faculty member when he or she wants to
license instructional materials with a publisher. Professor Chomsky: Could the University publish the
materials on its own? That would be the right of a co-owner. It would help to limit the use to internal
purposes.

-- Professor Windsor also asked about 1\VV(7): A faculty member contracts with the state to produce
educational materials for a center, the rights to which are held by the state and center; does the University
have the right to use them? Does the University say it must be a copyright owner? Mr. Brown said that
language does not come into play if the University owns the work under contract; any copyright provision
in a contract overrides the other provisions of the policy. The University can, in a contract, insist that it
be a copyright owner—but it can do that now.

-- Professor Chomsky: Professor Durfee is right, this is a high-profile issue of great importance to
faculty and they need to learn about it other than through the minutes of Senate committees. Technically
the policy does not need Senate approval, but the administration may want to slow the process down so
faculty feel they have an opportunity to discuss the policy. The changes to the tenure code went smoothly
because there was a lot of consultation. It may not be wise to try to bring the policy to the Regents this
June if there are a lot of unanswered questions about it. Professor Gurak suggested the Committee talk
with the Provost; the committee that drafted the policy will provide him with a summary of the comments
they received.

-- Professor Balas: One positive element of the policy is that if faculty create software without
substantial use of University resources, the faculty member owns the software. That is a huge difference
that will benefit the University greatly. Mr. Brown said that software is covered by the companion policy
to this one that addresses the commercialization of intellectual property and patent ownership of certain
works and software. The provisions of the commercialization policy only apply in accord with the
provisions of the copyright policy: if the University does not own the copyright, the material does not fall
under the commercialization policy.

-- Professor Bauer: As faculty try to do more interdisciplinary work and more distance education,
departments commit resources to those activities; who owns the instructional materials for a distance-
education class? If the faculty member who developed the class leaves, may the University continue to
use the materials? Mr. Brown: The intent is that the University may continue to use them.
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-- Professor Chomsky: The policy does not say who among the contributors has the copyright. If there
are multiple departments or individuals involved, there will always be an issue about establishing who
among the contributors is a copyright owner. That question cannot be settled by this new policy (and isn't
settled by the current policy). The policies only establish rights between the University and whoever
under the law counts as copyright owner because of their role in creating the copyrighted work.

-- Professor Gunnar: It would help if there were more language dealing with educational materials.
What about tuition-generating materials for parents, or for fifth-graders around the world? Mr. Brown
said the answer is provided by the tenure code and its definition of teaching: (Footnote 2, Section 7.11)
"Teaching' is not limited to classroom instruction. It includes extension and outreach education, and
other forms of communicating knowledge to both registered University students and persons in the
extended community, as well as supervising, mentoring, and advising students.”" If the materials are for
fifth-graders on another continent and they are instructional materials, the faculty member owns them but
the University could use them. The intent was to expand the policy for faculty so it extended beyond
traditional classroom teaching. He noted that Section IV/(1) provides for faculty ownership; instructional
materials are a subset of academic works. Professor Chomsky said the language of Section 11(4) defines
"instructional work™ as "academic work created in connection with a course, program or service offered
or being developed by the University." That may not cover some kinds of materials that would be used
outside the classroom. The intent, Mr. Brown said, was to capture faculty teaching as broadly as possible.
Professor Chomsky: Broadening instruction broadens the University's rights, not those of the faculty
member.

-- Professor Windsor: If one does something novel on his or her own time, on the weekends, is it owned
by the University? Mr. Brown: Itis. Professor Windsor: Why the option to let someone have his or her
name removed from something? Mr. Brown: That is a notion from Europe, a moral right of a creator not
to have something attributed to him or her. If the University tinkers with materials, the faculty member
has the right to ask that his or her name not be used with the materials.

-- Professor Kane: Until she became department chair, she was on a 9-month appointment, and not paid
by the University in the summer. Because of this, there were things that she didn't typically do over the
summer (such as serve on Ph.D. committees/oversee written exams). In effect, everything she does in the
summer under this arrangement is "voluntary.” What about works in the summer? Mr. Brown: This
policy is not intended to address that question—it starts with what employees create in the scope of their
employment. Under federal copyright law, the employer owns employees' copyrighted works. This
policy seeks to change that assumption for faculty members; it says the University will not apply that
understanding for faculty academic work (both instructional and scholarly). He said he did not know if
Professor Kane was an employee in the summer. Professor Chomsky: Professor Kane's question might
be relevant in the case of the commercialization of intellectual property, but not here, because the policy
already provides that faculty own academic work—whether done in the summer or not. If a faculty
member did copyrighted work for a non-governmental organization in the summer, for example, it would
be owned exclusively by the faculty member and the University would not have rights of use.

-- Professor Balas: The document has gotten better through consultation but the language remains
legalistic. The policy is very valuable but faculty will have to be convinced that it is necessary to use
legal language so the policy stands up in law; beyond standing up in law, it needs to do something
workable for the faculty.
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-- Professor Sirc: If someone uses equipment money for class and also uses the equipment to make a
movie for external use, does the faculty member own the movie? Mr. Brown said that sounds like
academic work and on the scholarly side.

-- Professor Krichbaum: University administrators frequently say that the faculty are the University's
most valuable resource. What is the definition of "substantial University resources"? If she develops a
scholarly work as a result of her intellectual capacity, SHE is the University resource that was used. Mr.
Brown: the phrase is intended to be both quantitative and comparative: If there are two similarly-situated
faculty members but one receives material resources that are different from the other, those resources
must be said to be substantial and comparatively great before the University can claim ownership in a
work. Professor Balas: The faculty member must receive the resources for that purpose.

-- Professor Lanyon: This policy is about current employment; does it spell out what changes if the
faculty member leaves? Mr. Brown: That is in the conflict-of-interest section, 1V/(8), and it only applies
while one is at the University. The administrative policy will flesh out the meaning of the provision,
including what "substantial University resources” means.

-- Professor Chomsky: The ownership one has in materials survives departure from the University;
nothing changes. Once someone has rights in a material, it is always his or hers. Once the University has
a right in something, it also retains those rights. The policy only speaks to the time an individual is an
employee—because the University has no power over someone who has left.

Professor Chomsky commented that because this policy deals with issues of great concern to the
faculty, those who worked on the policy should strongly suggest to the Provost that the process not be
rushed and that there be consultation similar to that which went on with the changes to the tenure code.
She thanked Mr. Brown and Professor Gurak for meeting with the Committee.

2. Statement to the Governor, Legislators, and People of Minnesota

Professor Chomsky distributed copies of a draft statement prepared by MNSCU students, and the
MNSCU faculty have joined in it, asking for increased support for education in the state, from pre-K
through higher education. The statement was provided to Professor Sampson; does this Committee wish
to sign it as well? The Committee concluded it wished to wait on the Governor's reaction to
appropriations bills from the legislature. [The question turned out to be moot because the statement was
released the next day.]

3. Issues Raised by Faculty in Merged Colleges

Professor Chomsky asked that the discussion at this meeting be off the record, as the Committee
decides how to assemble the issues raised by faculty in merged colleges. After it has decided how to
approach them, the Committee will raise them in discussion with the Provost.

4, Discussion with President Bruininks

Professor Chomsky welcomed the President to the meeting. Several topics were covered in the
discussion.

-- Moving faculty lines from one college/unit to another.
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-- Intellectual future issues, including financing the future of the University and what must be done to
make it work better; the President said he wished to return to this issue. Some of the issues raised by the
Committee in its discussions earlier in the year can be improved.

-- The President provided a legislative update on the capital and operating appropriations.

-- With the resolution from the Senate Committee on Faculty Affairs asking that child care be given a
high priority, and with the earlier statements on tuition benefits for dependents of employees, the
President suggested it may be time to take a coordinated look at benefits that considers several elements,
including, for example, including indexing some to income, consideration of their deductibility, and the
possibility of cafeteria options.

Professor Chomsky thanked the President and adjourned the meeting at 2:00.
-- Gary Engstrand

University of Minnesota



