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PROBLEM:

Current Felon Disenfranchisement policies greatly and disproportionately affect
African American males in our country. Your state has one of the most conservative
Felon Disenfranchisement policies in the nation, with permanent disenfranchisement for
individuals with felony convictions. Virginia also has a large percentage of blacks per
population (19.01%) in comparison to other states. Due to these two realities, the racial
disparate effect of Felon Disenfranchisement policies is a very real problem in your state.
In the following memo, | will attempt to analyze whether the current strict Felon
Disenfranchisement laws of your state have any connection to the identity of the state as
a former Confederate state with a deep history of racially discriminatory laws. | will
attempt to analyze whether former Confederate states that used racially motivated
Disenfranchisement policies, literacy tests and poll taxes to exclude African Americans
from the voting process in the past have the toughest Felon Disenfranchisement laws and
highest disenfranchisement rates today. After analyzing this question through a
historical, legal, and empirical lens and based on the conclusions reached or correlations
found, I will then explore if and why it would be in the states best to reform Virginia’s
current Felon Disenfranchisement policy.

DEFINITION

Felon Disenfranchisement is defined as the practice of prohibiting individuals

from voting based on the fact that they have been convicted of a felony crime.



First, it is imperative that we define the different categories of criminal offenders
that are being targeted by state disenfranchisement laws because the policies vary
depending on what stage of the criminal process an offender is in. They can be broken
down into four categories: First, convicted felons who are currently incarcerated.
Second, Felons who had been incarcerated but are currently released from prison under
parole supervision. Third, Felons who were sentenced to probation instead of prison and
who have never been actually incarcerated. And fourth, ex-felons who have finished
their sentence and no longer have any official restraints or penalties under the criminal
justice system.!

I am also defining voting as a universal fundamental right. Universal human
rights law, including treaty-based international law, has long recognized the right to vote.
While not absolute, international human rights law also recognizes that any restriction
imposed by a State on the right to vote must serve a legitimate state aim and also be
reasonably related or proportionate to that aim." The right to vote is also explicitly
stated in the U.S. Constitution in a number of Amendments (15", 17", 19" 24" 26™),
however, only in reference to the fact that the franchise cannot be denied or abridged
based solely on the qualification such as sex and race.™ So when referring to Felon
Disenfranchisement policies in the United States, we are talking about denying citizens of
this nation their fundamental right to vote.

FEDERAL VS. STATE
The issue of Felon Disenfranchisement can be more appropriately described as a

state issue instead of a federal issue. The power of the states to create voter qualifications

can be found in Article I, Section Two of the United States Constitution, which provides



that "the People of the several States, and the Electors in each State shall have the
Qualifications requisite for Electors of the most numerous Branch of the State
Legislature."" States are given "broad powers to determine the conditions under which
the right of suffrage may be exercised, absent of course the discrimination which the
Constitution condemns."¥

Due to this, The United States has no comprehensive sweeping Federal law on
Felon Disenfranchisement. In fact, the laws and the restrictions placed on felons vary
greatly by state. Because there exists no uniform national voting disenfranchisement
policy, it is important to analyze the characteristics of states that have chosen to
implement very severe Felon Disenfranchisement statutes.

Today, other than in Vermont and Maine, every state in the United States has a
statute that prohibits felons from voting to some degree, depending on whether they are
in prison, on probation, or on parole. Furthermore, Kentucky and Virginia, two former
Confederate states with a deep history of racial exclusionary tactics, continue to impose a
life-long denial of the right to vote to all citizens with a felony record. As mentioned
before, the conservativeness of the policy varies from state to state. Currently, there are
35 states prohibiting felons from voting while they are on parole; 30 states preventing
felony probationers from voting; and 14 states precluding former felons who have
completed their sentence from voting."'

The United States’ Felon Disenfranchisement policies bars 5.3 million individuals,
one out of every forty-one adults, from voting due to a criminal conviction. What is
particularly interesting is that most of felonies are non-violent in nature. Of those 5.3

million individuals, thirty- nine percent have actually fully completed their sentences,



including probation and parole, yet these individuals are still stripped of their right to
vote.""
RACE

Felon Disenfranchisement disproportionately disenfranchises Blacks, specifically
Black men as they make up one-third of all the disenfranchised population. It is
estimated that 13% (1.4 million) of Black men are ineligible to vote due to Felon
Disenfranchisement laws."" Keeping into consideration incarceration rates, African
Americans are incarcerated at nearly six (5.6) times the rate of whites and make up
36.5% of the American Prison population. Therefore, the issue of race is at the forefront
of Felon Disenfranchisement issues. It is important that we analyze the nature of the
potential link between race and Felon Disenfranchisement policies when looking at these
laws through a policy, historical, legal and empirical lens.

PUBLIC POLICY COUNTOUR

There has been much public debate about whether the existence of Felon
Disenfranchisement laws is a necessary policy in our nation, or whether these policies
need to be abandoned because they are undemocratic, ineffective and/or have racial
discriminatory effects.

Proponents of Felon Disenfranchisement policies, which include individuals from
the academic sphere and the political sphere, often argue that the individuals in the
criminal justice program that are targeted by these policies have committed serious
crimes and have in some ways broken the social contract citizens have with their country
and therefore have given up their right to participate in society. Thus it is justified that

they be stripped away of certain civic rights and it is justified that they no longer have a



voice in the political process. Some proponents view Disenfranchisement policies not
only as a justifiable punishment but as a powerful deterrent tool to prevent future criminal
activity. President and General Counsel for the Center for Equal Opportunity and a
scholar on Felon Disenfranchisement, Roger Clegg, states, “Barring felons from voting is
one way society sends the message that committing a serious crime has serious
consequences.”

Opponents of Felon Disenfranchisement policies vary on their reasoning against
the policies. Some argue that stripping away someone’s access to the political process is
not an effective deterrent policy. In fact, they point to empirical evidence to support the
opposite. Studies have been done that show that the relatively small proportion of ex-
felons who do participate in the political process through the act of voting are in fact less
likely to return to criminal behavior. Some academics, including well-known Felon
Disenfranchisement scholars Jeff Manza and Christopher Uggen, have argued that
disenfranchising a select population of our population is contradictory to the core tenants
of the American democracy.

Many opponents of the policy point to the race problem that comes with Felony
Disenfranchisement laws because of the fact that they disproportionately affect African
Americans at a staggering rate. This is the issue | will be focusing on.

HISTORICAL CONTOUR
When analyzing today’s Felon Disenfranchisement policies, it is imperative that

we take a historical look at the establishment of these policies, to determine the intent and

motivation behind their creation.



These policies have been a reality in our nation’s history for a very long time and
have served many different purposes. From 1776 to 1821, eleven states adopted
constitutions that disenfranchised felons or permitted their statutory
disenfranchisement.*" Virginia was the first in 1776, followed by Kentucky in 1799,
Ohio, in 1802, Louisiana, in 1812, Indiana, in 1816, Mississippi, in 1817, Connecticut
and llinois in 1818, Alabama, in 1819, Missouri, in 1820, and New York in 1821." By
the time the Fourteenth Amendment was ratified in 1868, eighteen more states had
followed suit.*"

Many of these early laws were rooted in John Locke's concept that those who
break the social contract should not be allowed to participate in the process of making
society's rules.” Other justifications included the prevention of election fraud, the fear
that criminals would weaken laws and their enforcement, and a "purity of the ballot box™
concept that felons lack the "moral competence" needed to vote.*""

The end of the Civil War, however, brought about significant legal and social
changes. The Thirteenth Amendment, enacted in 1865, banned slavery and involuntary
servitude. The Fourteenth Amendment, enacted in 1868, contained the Equal Protection
Clause which would become crucial in later Felon Disenfranchisement legal cases.
Lastly, the Fifteenth Amendment gave blacks the right to vote.

As mentioned before, the Fourteenth Amendment stands out as the most
important constitutional amendment in regards to issues of Felon Disenfranchisement.
The Equal Protection Clause in Section One has been the basis on which modern courts

have been able to strike down laws and practices that intentionally discriminate on the

basis of race, as stated or as applied.



Before former Confederate states were readmitted to the Union, they were
required to ratify the Fourteenth Amendment and bring their state laws into "conformity
with the Constitution of the United States in all respects."™ " Upon meeting these
requirements, Congress then passed enabling acts which formally readmitted a state to
the Union. "

Despite the equality driven intent of these Reconstruction era laws, Jim Crow
came to dominate the South and new laws were established so that blacks were socially
and politically excluded from full participation in the life of the nation. Their right to
vote was systematically denied through use of poll taxes, grandfather clauses, property
tests, literacy tests and intimidation.*™ Thus, along with the creation of literacy
requirements, tests and poll taxes, politicians in the majority of southern states
deliberately structured and worded new disenfranchisement laws with the very intent of
excluding newly freed African American voters from the political process

In the Post-Reconstruction era, Felon Disenfranchisement laws suddenly became
a tool by the states to specifically target and disenfranchise blacks.”™ Many Southern
states tailored their statutes to enhance their impact on African Americans. Some
Southern states passed laws disenfranchising those convicted of what were considered to
be "black"” crimes, while those convicted of "white" crimes did not lose their right to vote.
For example, South Carolina disenfranchised criminals convicted of "thievery, adultery,
arson, wife beating, housebreaking, and attempted rape,"” but not those convicted of
murder or fighting.™

Mississippi modified its broad, earlier law, which disenfranchised convicts of any

crime, to specifically target "black" crimes.®"" Mississippi’s 1869 constitutional statutes



required disenfranchisement of citizens convicted of any crime. Its 1890 constitution,
however, imposed disenfranchisement for a very narrow list of crimes that included
bribery, theft, arson, burglary, bigamy, embezzlement, perjury, and forgery. By
narrowing the scope of the disenfranchising crimes, Mississippi was able to reduce the
eligible Black electorate without harming the size of the eligible white electorate. The
subtlety of these new criminal disenfranchisement provisions was particularly attractive
because it provided states with a greater sense of protection from legal challenges.

Most Southern states passed new Felon Disenfranchisement laws targeting blacks
from 1890 to 1910.”"" It is important to note that it was not only the South that had such
policies as more than eighty percent of states nationwide already had felon
disenfranchisement laws by that time.”" These former Confederate states, however,
were unique when it came to the racial motivation behind the new laws. As “outside the
South, disenfranchisement laws lacked socially distinct targets and generally were passed
in a matter-of-fact fashion."*"

Later on, to correct the past failure of the Reconstruction Amendments to
enfranchise African-Americans in practice, particularly in the South, Congress passed the
Voting Rights Act of 1965, which outlawed discriminatory voting devices such as
literacy tests. Section Two of the Act prohibited any "voting qualification or prerequisite
to voting or standard, practice, or procedure ... imposed or applied ... to deny or abridge
the right of any citizen of the United States to vote on account of race or color."*"!
Despite facing judicial scrutiny under the Fourteenth Amendment and the Voting

Rights Act in the 1960s and 70s, however, Felon Disenfranchisement laws were almost

always found to be constitutional. This legal trend continues today.



LEGAL COUNTOUR

Felon Disenfranchisement policies have had a long history in the courts as
different states’ laws have been repeatedly contested on their constitutionality.

Legally, the Supreme Court has made some statements about the constitutionality
of Felon Disenfranchisement policies but its rulings have had little effect on State
policies. In the famous Supreme Court Richardson v. Ramirez, the Supreme Court ruled
that felon disenfranchisement statutes were constitutional after finding that the practice
and policies did not deny equal protection to disenfranchised voters."

When the Supreme Court handed down its opinion in Richardson v. Ramirez, many
thought it would be impossible to successfully challenge the constitutionality of a felony
disenfranchisement law under the Equal Protection Clause. In the years following
Richardson v. Ramirez, however, the Supreme Court and other federal courts have
recognized ways that one can successfully challenge a felony disenfranchisement law on
equal protection grounds. One way to successfully challenge a Felon Disenfranchisement
law is to show a pattern of unequal or selective enforcement.

In 1985, in the Supreme Court case Hunter v. Underwood, the Court ruled that a
state’s felony disenfranchisement provision would violate Equal Protection and thus be
ruled Unconstitutional if it could be proven that parts of the policy had “both [an]
impermissible racial motivation and racial discriminatory impact.”"™"

Basically, the Supreme Court has stepped in and said as long as the policy is not
discriminatory by way of its wording and cannot be proven to be enforced in a

discriminatory manner the Court cannot question its Constitutionality. If no blatant

discrimination can be found the jurisdiction over elections falls on individuals states due



to a Constitutional mandate. So unless felony disenfranchisement constitutes a case of

blatant discrimination, the federal government and the courts cannot trump the states’

rights to govern voting laws. Other legal tactics to strike down the Felon

Disenfranchisement laws have been based on a violation of the Voting Rights Act of

1965, but almost no challenges based on a violation of this law were successful striking

down a Felon Disenfranchisement law.

EMPIRICAL ANALYSIS

[

* Nebraska imposes a two-year waiting period after completion of sentence.

CRIMINAL DISENFRANCHISEMENT LAWS
ACROSS THE UNITED STATES

©a
m
Permanent disenfranchisement for all people with felony convictions, unless

government approves individual rights restoration
KY, VA

Permanent disenfranchisement for at least some people with criminal
convictions, unless government approves individual rights restoration
AL, AZ, DE, FL, MS, NV, TN, WY

Voting rights restored upon completion of sentence, including prison, parole,
and probation

AK, AR, GA, ID, IA, KS, LA, MD, MN, MO, NE,* NJ, NM, NC, OK, SC, TX,
WA, WV, WI

Voting rights restored automatically after release from prison and discharge
from parole (probationers may vote)
CA, CO, CT,NY,* SD

Voting rights restored automatically after release from prison
DC, HL, IL, IN, MA, M1, MT, NH, ND, OH, OR, PA, RI, UT

No disenfranchisement for people with criminal convictions
ME, VT

Source: The Sentencing Center
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The preceding map characterizes state Felon Disenfranchisement policies into six
different categories, ranging from the most conservative category (permanent
disenfranchisement) to the least conservative category (no disenfranchisement). The only
two states belonging to the strictest category are two former Confederate states, Kentucky
and Virginia. These two states have policies which permanently disenfranchise all
felons. The second strictest category, that in which at least some Felons are given
permanent disenfranchisement, includes four former Confederate states (Alabama,
Florida, Mississippi, and Tennessee). The rest of the former Confederate states
(Arkansas, Georgia, Louisiana, Missouri, North Carolina, South Carolina, and Texas) fall
in the third most conservative category, the one in which voting rights are restored once
the individuals has completed their whole sentence, including completion of parole and
probation.

None of the former Confederate states have Felon Disenfranchisement policies
that can be categorized in the three least conservative categories. Of the 21 states that
have policies that can be considered in one of these three least conservative categories, all

are non-Confederate states.

The following table provides us with the Disenfranchisement rates of different
states in the United States. It allows us to see where the states with the highest
Disenfranchisement rates are located, and informs us of the states with the highest
number of Blacks per population. The table adds the layer of race, specifically the
percentage of the population that is Black, into our previous empirical analysis. We are
looking to see if the former Confederate states have high Felon Disenfranchisement rates

when compared to the rates for the rest of the country. The Disenfranchisement rate was
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computed by dividing the total number of individuals disenfranchised by the total voting

population (over 18 years of age). The former Confederate states are highlighted in

yellow.

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
DC
Florida
Georgia
Hawaii
Idaho
llinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland

Massachusetts

Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska

Nevada

New Hampshire

New Jersey
New Mexico
New York

North Carolina

Total
Population

4,486,508
643,786
5,456,453
2,710,079
35,116,033
4,506,542
3,460,503
807,385
570,898
16,713,149
8,560,310
1,244,898
1,341,131
12,600,620
6,159,068
2,936,760
2,715,884
4,092,891
4,482,646
1,294,464
5,458,137
6,427,801
10,050,446
5,019,720
2,871,782

5,672,579
909,453
1,729,180
2,173,491
1,275,056
8,590,300
1,855,059
19,157,532
8,320,146

% of
Population that
is Black
29.2
34
3.0
155
6.7
3.7
9.0
20.0
60.1
14.0
27.5
1.8
0.4
15.0
8.3
2.1
5.7
7.2
324
0.5
27.1
5.3
14.1
3.4
36.0
11.1
0.3
4.0
6.2
0.7
13.3
1.9
15.7

20.0

Total
Disenfranchised

204,362
7,442
126,865
49,150
272,521
20,416
45,471
32,001
10,114
709,816
159,099
3,668
4,364
44,739
20,476
89,320
14,646
126,780
34,790
0
122,371
0
47,442
37,353
106,262

74,309
2,886
6,690
59,876
2,328
146,036
68,980
135,527
74,220

Disenfranchisement

Rate (%)

6.21
1.70
3.58
2.61
1.18
0.69
1.85
5.63
244
6.24
2.80
0.42
0.51
0.51
0.46
414
0.76
4.24
1.10
0

3.20
0

0.65
1.07
5.28

1.84
0.44
0.56
4.56
0.26
2.40
5.52
1.00
IS

12



North Dakota

Ohio
Oklahoma
Oregon

Pennsylvania
Rhode Island
South Carolina
South Dakota

Tennessee
Texas

Utah
Vermont
Virginia
Washington

West Virginia

Wisconsin
Wyoming

Of the fifty states, 31 of the states have Disenfranchisement rates of below 2%.

634,110
11,421,267
3,493,714
3,521,515
12,335,091
1,069,725
4,107,183
761,063
5,797,289
21,779,893
2,316,256
616,592
7,293,542
6,068,996
1,801,873
5,441,196
498,703

0.6
114
7.5
1.6
9.9
4.4
28.9
0.6
16.1
11.0
0.8
0.5
19.1
3.1
3.2
5.6
0.8

974
50,114
47,425
8,927
36,377
15,702
49,562
2,541
83,784
519,851
8,163

0
275,382
141,611
8,500
51,463
16,102

Data Source: The Sentencing Center

0.20
0.60
1.93
0.38
0.40
2.09
1.72
0.47
2.03
3.64
0.57

5.33
3.33
0.60
1.32
4.55

Of those 31 states, four of them are former Confederate states: Louisiana (1.10%), North

Carolina (1.31%), South Carolina (1.72%) and Missouri (1.84%). These four former
Confederate states can be considered as inconsistencies with our original hypothesis.

The data from the other nine former Confederate states is consistent with our
hypothesis. Of the thirteen confederate states, Kentucky (4.24%), Virginia (5.33%),

Alabama (6.21%), Florida (6.24%), and Texas (3.64%) can be characterized as having

high Disenfranchisement rates. Arkansas (2.61%) and Georgia (2.8%) can be

characterized as having relatively high Disenfranchisement rates.

Descriptive Characteristics of Felon Disenfranchisement Rate by Confederate
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Analysis Variable : Rate Rate
N
Confederate | Obs| Mean | Minimum | Maximum | Median | Std Dev
0 38 16 0.0 5.6 0.7 1.6
1/ 13| 34 11 6.2 2.8 1.9

Lastly, to determine if the current disenfranchisement rates between former
Confederate states and non-Confederate states is statistically significant an SAS t-test
analysis was conducted. The SAS t-test was used to test the mean Disenfranchisement
rate of former Confederate states vs. the mean Disenfranchisement rate of non-
Confederate states. The mean Disenfranchisement rate of former Confederate states is
3.4% compared to a mean Disenfranchisement rate of 1.6% for non-Confederate states,

more than twice as much. This difference is statistically significant (p-value =.001).

Disenfranchisement Rate by Conferate
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The preceding scatter plots gives a visual representation of the differences
between Disenfranchisement rates between former Confederate states and non-
Confederate states. Based on the scatter plot, we can see while many non-Confederate
states attain a Disenfranchisement rate of below 1%, no former Confederate states have a
Disenfranchisement rate below 1%. Furthermore, of the six states that have a Felon
Disenfranchisement rate of above 5%, four of them are former Confederate states.

Our empirical analysis suggests that there does exist statistically significant
positive correlation between former Confederate states and conservative Felon
Disenfranchisement policies and high Disenfranchisement rates.

GROWING PROBLEM

The empirical results are even more problematic when we observe that both the
overall and discriminatory effect of felony disenfranchisement is growing. In recent
decades, the disenfranchised population in the United States has experienced significant
growth due to both the increase in the number of overall felony convictions and the
existence of restrictive state laws that bar individuals with felony convictions from
voting. This trend has resulted in the steady expansion of the disenfranchised population

XXIiX

in states with permanent disenfranchisement laws, as seen in the figure below.
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Source: The Sentencing Center
PAST INTENT AS A REFLECTION OF CURRENT POLICY

Even if empirical data and historical analysis suggest that there could exist a
causal relationship between a state’s former Confederate status and thus their racial
discriminatory history and their current Felon Disenfranchisement laws, does past racial
intent signify ongoing racial exclusionary tactics? Just because former Confederate states
created these laws with conscious racially discriminatory intent and greatly and
disproportionally disenfranchise black males due to their strict current policies, can we
judge or analyze today’s policies based on the motivations of the past?

The Supreme Court has grappled heavily with such questions more and more as
current policies of different states have been challenged based on original racially
discriminatory intent. The question has become, "When and if a racially tainted law has
been cleansed of prior discriminatory intent?" To attempt to analyze and answer
Supreme Courts answer to this question we will look at three important Felon
Disenfranchisement cases from Mississippi, Alabama, and Florida.

In the 1985 Supreme Court case Hunter v. Underwood, the appellees challenged

article V111, section 182 of the Alabama Constitution of 1901, which barred individuals
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who had committed crimes of “moral turpitude” from voting. The appellees argued that
the use of an ambiguous criteria such as “moral turpitude” was intentionally adopted to
disenfranchise Blacks because of their race. The Court held that normal equal protection
analysis applied, and since the law was facially neutral, the proper test was whether or
not there was a discriminatory impact as well as discriminatory intent. The Court found
both that the purpose of this section of the Alabama constitution was indeed to
discriminate against African-Americans and that discrimination had occurred. Thus, the
Court held that the law was unconstitutional as a violation of the Equal Protection Clause
of the Fourteenth Amendment.”*

On appeal, the Court held that nothing in Section Two of the Fourteenth
Amendment permits intentional racial discrimination which otherwise violates Section
One. Although section 182 of the Alabama Constitution was facially neutral as to race
and was equally applied, it had been explicitly enacted with the purpose of furthering
white supremacy, and continued to have that effect.** Alabama had curtailed suffrage
prior to 1901, but the state's constitutional convention that year expanded the list of
enumerated "black" crimes and added the phrase "crimes of moral turpitude” to broaden
criminal disenfranchisement. This had the intended discriminatory effect: by 1903, ten
times as many blacks as whites had been disenfranchised." The Court ruled that
because no significant changes had been made to the constitution since the time of its
creation, the racial discriminatory intent of the statute remained.

The Hunter court left open the possibility that a law enacted with discriminatory
intent could be subsequently cleansed of that taint by amendment. In Cotton v. Fordice,

the Fifth Circuit addressed the opening when it denied a Hunter-based challenge to
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Mississippi's felon disenfranchisement law. Although the facially neutral Mississippi law
in question was enacted with discriminatory intent, the court found it had been cleansed
of that intent. The court distinguished Mississippi's law from the Alabama law in Hunter
because Mississippi voters had affirmatively expanded their state's law without
discriminatory intent, whereas the Alabama provision was shorn of discriminatory-intent
crimes by the courts, "

The plaintiff in the case was convicted of armed robbery and disenfranchised
under Mississippi’s felony disenfranchisement law. He argued that Mississippi’s law was
unconstitutional because it was enacted to discriminate against African- Americans,
which fell squarely under the holding of Hunter v. Underwood. The Fifth Circuit
disagreed and found the law to be constitutional. ™" Even though the original statute
was enacted to discriminate against blacks and included only crimes thought to be
primarily committed by blacks, subsequent amendments that broadened the list of crimes
removed the discriminatory taint associated with the original version. Thus, the Fifth
Circuit found that the original discriminatory intent of the statute was no longer present,
and consequently the current statute was not unconstitutional.

The Johnson court used the Hunter ruling to set an impossibly high bar for
cleansing discriminatory intent. Florida's original Felon Disenfranchisement law actually
predated black enfranchisement, thus precluding any racial intent in the original law as
only white men had the franchise at that time. The court, however, discussed the law as it
dated from the state constitution of 1868, remarking that a law can be infected with

discriminatory intent at any stage.”"
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Even if discrimination was a motivating factor in 1868, however, Florida
reenacted its felon disenfranchisement law in its 1968 constitution. The 1968 provision
eliminated enumeration of specific crimes resulting in disenfranchisement and instead
broadly excluded felons from suffrage. This breaks any "causal chain of discrimination”
whereby "black™ crimes were targeted and instead indicates intent to disenfranchise all
felons regardless of race.™"" This Florida Supreme Court case was important for issues
of Felon Disenfranchisement because it again focuses on if a state is able to break the
causal chain of discrimination by amending the original statute then its original racial
intent is no longer a factor.

CONTINUING CONSEQUENCES

The historical analysis of Felon Disenfranchisement policies in former
Confederate states have shown us that racially exclusionary intent targeted towards
blacks was at the root of Post-Reconstruction Era Disenfranchisement laws. And our
empirical analysis suggests those former Confederate states who have a history of racially
exclusionary Felon Disenfranchisement policies also having strict Disenfranchisement
policies today with some of the highest Disenfranchisement rates in the nation. And while
legal analysis shows that perhaps a Felon Disenfranchisement law can overcome its
racially discriminatory intent by amendment, the racially disparate outcome cannot be
ignored. This outcome has consequences that extend beyond just the racial sphere into
areas of democracy, justice and politics. The racial disparate effect of Felon
Disenfranchisement policies, have social and political consequences that as a State

Legislator one cannot ignore and must address.

CONSEQUENCES FOR DEMOCRACY AND JUSTICE
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Avre these Felon Disenfranchisement laws, that are taking a way the right to vote
in a very disproportionate manner from Black males, undermining our nation’s
conception of a representative democracy?

The need for and struggle to achieve equal voting rights has often been examined
in the context of democratic theory. This occurs because the ability to vote in free and
open elections is often viewed as a defining component of a democracy. ! At its core,
democratic theory posits that participation in the decision-making process by the mass
public is essential to the well being of a society. This view is rooted in the belief that
“citizen participation is at the heart of democracy...political participation is an important
activity with the intent of influencing government action” Felon
Disenfranchisement can be seen as inconsistent with our modern notions of democratic
rights. And this is further exacerbated when we are essentially preventing a specific
group of individuals (Black Males) from political participation and access to the
democratic process. Denying already marginalized individuals their political voice
undermines the very democratic ideals which we pride ourselves as Americans of
standing for.

Furthermore, many prominent democratic theorists suggest that political equality
exists because each person has one vote that is equally weighted. ™™ If we accept this
proposition, then the disproportionate rate of black male disenfranchisement can serve as
empirical evidence of political inequality.

Felon Disenfranchisement policies can also be looked at as inconsistent with our
modern notions of justice. These policies are contradictory to a punitive system which

prioritizes rehabilitation over retribution and an idea of retaliatory justice.
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Not only are individuals being denied the right to vote, but those who have
completed sentences find themselves unable to completely rejoin their community when
deprived of the democratic rights afforded to other citizens, thus engendering resentment
and alienation. The reality is that disenfranchising individuals on parole is antithetical to
the reentry process and detrimental to long-term prospects for sustainable reintegration
into society. The symbolic message sent by prohibiting someone on parole from voting
IS not one of trust, responsibility or acceptance; rather, it is one of exclusion and a
presumption of harmful risk to the political process. Besides preventing Felons,
specifically a large and disproportionate number of black males, from voting, these
policies are isolating and prohibit them from returning to society.

Reflecting values and the racial disparate outcomes of Felon Disenfranchisement
policies can be viewed as incompatible with modern principles of democracy and justice.

POLITICAL CONSEQUENCES

Politically speaking, a large group of individuals, largely belonging to the African
American male community are not getting a vote. This can have an effect on election

results and also the creation of public policy.

Because of the large number of people that the United States incarcerates and the
broad effect and reach of its Felon Disenfranchisement policies, the denial of the right to
vote has a significant impact on American democracy. Disenfranchisement scholars Jeff
Manza and Christopher Uggen found that the denial of the right to vote could have
affected several United States Senate elections and a presidential election because the
United States disenfranchises not just people who are incarcerated but also those serving

sentences in their communities and those who have completed their sentences.”
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For example, we can ask ourselves if Felon Disenfranchisement may have had an
effect on the Bush v. Gore 2000 presidential elections results in Florida, in which a mere
537 votes determined a win for Bush. It is extremely important to note that Florida is one
of the most restrictive states when it comes to disenfranchisement policies. It is has been
reported that on that particular Election Day, an estimated 600,000 former criminal
offenders were legally ineligible to vote due to disenfranchisement policies.*" Focusing
on the impact on the black community's ability to have a voice in the political process,
thirty-one percent of black men in the state of Florida were ineligible to vote because of
disenfranchisement statutes."

The presidential election of 2000 provides us with a practical example of the
increasing visibility of the effects of felon disenfranchisement laws. This points to the
possibility that extending the right to vote to former felons could potentially lead to
different electoral outcomes.

Furthermore, this exclusion from the political process seems to translate to a mass
disillusionment in the governing system, which, come election time, manifests itself as
political apathy. In a study undertaken by Marika Litras of the Department of Justice,
state voter turnout rates for black citizens were lower in states that disenfranchised
parolees and ex-felons than in states that automatically restored voting rights upon release

from prison. ™"

GLOBAL CONSEQUENCES
Given that the U.S. stance on Felon Disenfranchisement varies greatly depending
on the state, it makes it difficult to make a global comparison. | do believe, however, that

recognizing the views of other Western Democracies on the issue can be important in
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such a highly connected global political world, one in which practices of human rights
and democracy are heavily scrutinized on an international scale and have become
indicators of a nation’s democratic legitimacy.

Many other Western democratic nations only prevent Felons who have
undermined the democratic order through such violations as electoral crimes, the buying
and selling votes, and treason from voting.x”" Furthermore, basically no other western
democratic nation denies the right to vote criminals who have already served their
sentence.

In the United Kingdom, for example, depending on the Felony level crime they
committed certain individuals are allowed to vote while still in prison. For those
individuals sentenced for the non-payment of fines, they still were allowed the right to
vote. In Australia, where compulsory voting is a national practice, the High Court of
Australia found in 2007 that the nation’s Constitution enshrined a limited right to vote.
This meant that citizens serving relatively short prison sentences could not be stripped of

XIvi

the right to vote.

Just like the United Kingdom and Australia, many other Western Democratic
countries allow Felons to vote from prison. These countries include Canada, the Czech
Republic, Denmark, France, Israel, Netherlands, Norway, Poland, and Sweden. In
Germany the law even goes as far as calling on prisons to encourage prisoners to vote.
Once again, only those individuals convicted of electoral fraud and crimes undermining

the democratic order are prevented from voting while in prison.*"

Politically, having a state Felon Disenfranchisement policy that is much more

conservative than the policies of so many other Western Democratic nations can be
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problematic. It has the potential to compromise any foreign policy endeavors in the

realms of human rights and the spread of democracy.

POLICY OPTIONS

One option is to do nothing and keep the state’s current Felon Disenfranchisement
policy. Politicians of your state today do not share the racist mentality of politicians in
the past and therefore the conditions and implementation surrounding the policy will not
be racially discriminatory in intent. The focus should be on intent not outcome. You
could focus on the fact that the racially discriminatory outcome of the current policy has
nothing to do with racism within the policy but is merely a reflection of the racial
demographics of crime. And that if we wanted to focus on eliminating the racially
discriminate outcomes of the policy then we must focus on the root of the problem, the
committing of felonies in the first place by these individuals. We need to focus on how
to decrease the racially disproportional number of Felonies committed by blacks in
comparison to whites. That is where the policy focus should be on.

A second option is to change the definition of what qualifies as a felony and
reduce the amount of crimes which would make individuals eligible for
Disenfranchisement policies. Like other nations, we can adopt the idea that only certain
specific crimes such as crimes against the “democratic process” would justify a
temporary stripping of the right to vote. These crimes would be electoral crimes and
crimes like treason. This definitional change could diminish the racial discriminatory by
removing predominantly what we view as more “black crimes” from felony

discrimination (such as possession of crack).
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A third option is to remove the Permanent Disenfranchisement component of the
current state law. This policy option encompasses both the idea that Felons deserve the
seemingly harsh crime of disenfranchisement for the crimes they have committed and the
idea that Felons should be given a chance to experience a full return to the democratic
society, the core tenant which many consider as voting. Within this policy option,
Felon’s would once again attain their voting rights upon completion of parole and
probation.

RECOMMENDATION

My recommendation is a combination of the second and third policy options. |
believe changing the definition of what qualifies as a felony has great potential to reduce
racial disparate outcome of the state’s policies by disqualifying a number of crimes from
being considered a felony, such as drug crimes which have predominantly been
considered more “black” crimes. And by decreasing the number of individuals
considered as felons we decrease the number of individuals excluded from the democratic
process.

Furthermore, even if one were to argue that Felon Disenfranchisement laws serve
an important and legitimate state aim, they must also be reasonably related and
proportionate to the offense charged and the sentence imposed. Many of the crimes
included in Felon Disenfranchisement policies are simply not proportional to the
punishment of having your right to vote being stripped away. Further discussion would
be needed to determine what crimes could be considered proportional of having the
consequence of disenfranchisement, but perhaps modeling a policy of disenfranchisement

for crimes that violate the electoral policy would be a fair and proportional policy change.
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Furthermore, | believe the political feasibility of making such a change to our
state’s Felon Disenfranchisement policy at this moment in time is very high. After the
public outrage over the 2000 election, the possible enormous implications of Felon
Disenfranchisement became apparent. Since the Bush/Gore election, the potential impact
of the Felon Disenfranchisement laws on local, state, and national elections has gained
more attention in the public arena and no longer is just a scholarly and policy debate. It
can be argued that now that the public is aware of the potential political consequences of
these laws, they will be more invested and more supportive in a change to less
conservative Felon Disenfranchisement policies.

This recent awareness from the public is why framing will be very important in
attempting to change the state’s Felon Disenfranchisement laws. To gain the public
supports, it is important to frame the problem of the current Disenfranchisement policies
as more than just about the racial disproportional outcome. Focusing on the political

consequences of the current policy will be key in gaining the public’s support.
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