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Abstract

The University of Minnesota Libraries’ Copyright Pro-
gram surveyed and interviewed faculty, instructors,
researchers, librarians, and library employees to docu-
ment their knowledge of key areas of copyright law that
intersect with common academic practices. All respon-
dents were found to have considerable weaknesses and
gaps in knowledge around many key issues. The findings
show that all campus populations are in need of further
education about the complicated issue of fair use. Some
of the findings also suggest avenues for improving copy-
right education efforts, such as targeting misconcep-
tions about the relation of citation to copyright law, and
tying instruction on fundamental principles to faculty
authors’ ownership interests in their works.

Introduction

The University of Minnesota Libraries began turning
their in-house copyright expertise outward to provide
informal copyright consultation to the campus com-
munity in the early 1990s. The Libraries’ copyright pro-
gramming soon grew beyond individual consultation
to include informational workshops, and a comprehen-
sive informational website that was first launched in
2004. The Libraries also began to take an increasingly
active role with campus policy development around

copyright and scholarly publishing issues. The Librar-
ies’ Scholarly Communications Collaborative was
formed in late 2006, and has provided significant cam-
pus outreach on authors’ rights issues, which include
copyright, as well as other legal and policy issues.

The author joined the University Libraries in
July of 2009, charged with building a more system-
atic approach to copyright education and outreach,
and more particularly, with developing expanded and
targeted copyright education opportunities for faculty
members and other instructors and researchers at the
University. The author’s early experiences in this role,
including interactions during expanded consultation
services, and at workshops and presentations, pro-
vided anecdotal evidence that many faculty members
possessed limited or actively incorrect knowledge in
areas where copyright law had the potential to signifi-
cantly impact research, teaching, and other academic
work. While library colleagues appeared to have much
stronger understandings of copyright concepts, some
also seemed to share some of the misinformation or
misconceptions common among faculty members.

In the fall of 2010 we launched a coordinated pro-
gram of copyright workshops for faculty (and open
to library staff), focusing on some areas of perceived
weakness, specifically copyright fundamentals, and
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issues around use of third-party materials. However,
rather than relying on unsubstantiated impressions
and perceptions for program development, we also
determined to take some steps to systematically in-
quire into and document copyright knowledge of fac-
ulty members and library employees.

This research project launched in the fall of 2010,
aimed at assessing in greater detail the state of faculty
and library employees’ knowledge on this campus,
in order to tailor future workshop offerings. Broader
goals also included documenting faculty knowledge
in order to contribute to other library professionals’
educational efforts on copyright, and potentially con-
tributing to legal scholarship around issues of individ-
ual’s knowledge and comprehension of copyright law.

Hypotheses

Anecdotal observation suggested three areas of copy-
right law that had a high degree of overlap with the
work of many academics (including librarians, library
staff members, faculty, and other University instruc-
tors or researchers), and where the knowledge of
many individuals seemed particularly weak or active-
ly incorrect. Literature review showed that little re-
search had been done on copyright knowledge levels
in higher education,' but some of the limited evidence
available seemed to support several of these anecdotal
observations.> Accordingly, this project aimed to in-
vestigate three hypotheses:

1. That many academics have a weak under-
standing of fair use, the copyright doctrine
that allows limited use to be made of works
protected by copyright, even during the term
of their legal protection.” Addtionally, that
academics’ understandings of fair use are
imbalanced in ways that reflect professional
biases—such as the apparently-common mis-
conception that all educational uses are fair
uses—and influential guidelines and modes
of practice, such as the Agreement on Guide-
lines for Classroom Copying in Not-For-
Profit Educational Institutions (“Classroom
Guidelines”),* a non-binding agreement pro-
mulgated by publishing and educational in-
terest groups in the mid-1970s that has been
influential in shaping the copyright practices
of many academic institutions.’

2. 'That many academics are unaware of the pro-
visions of the “Classroom Use Exemption’,
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under which copyright law permits certain
activities in the classrooms of non-profit edu-
cational institutions, regardless of the vagaries
of fair use.® The Classroom Use exemption is
one of a very few areas where copyright law
provides fairly straightforward provisions for
particular kinds of uses, so although it is of
limited application, it is a useful bit of law for
all classroom instructors to know about.

3. That many academics are unclear about their
own rights in works they create, primarily
because they lack knowledge about funda-
mental copyright provisions. For example,
anecdotal evidence suggested that many in-
dividuals believed an active step was required
for a work to be “copyrighted™; this has not
been the state of the law since 1978.8

The author also anticipated that library employ-

ees (librarians and other library staff members alike)
would share many of the weaknesses and misconcep-
tions of teaching faculty and researchers, but that,
due to their greater professional involvement with
copyright issues, library employees would, in general,
have a stronger grasp of the details of copyright law
relevant to higher education uses.

Methodology
Input was collected from research subjects via an
online survey and in-person interviews. The survey
consisted of approximately 30 questions on various
copyright issues. All University of Minnesota faculty,
instructors and other research staff equivalent to fac-
ulty members, as well as all librarians and library staff
members, were eligible to participate. Not all eligible
individuals received invitations to participate, and in-
vitation was not random. Participants were recruited
via email lists accessible to subject specialist librarians,
among registrants for Libraries copyright workshops,
from faculty governance groups related to the librar-
ies, and through some University Administration
contact lists. The total number of survey respondents
was 73, about evenly split between library employees
(32) and faculty/instructors/researchers (41). Several
respondents did not complete the full survey, so for
some questions, the total number of respondents is
considerably smaller.

A very limited number of in-person interviews
were also conducted with individual faculty mem-
bers. Each interview lasted about an hour, and cov-
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ered many of the same topics as the online survey, but
the inquiry was much more open-ended. The purpose
of the interviews was to act as a check on researcher
bias in construction of the survey questions, as well
as to provide more contextual insight into a few indi-
viduals™ perceptions of copyright issues. Recruitment
for these interviews was also non-random, although
diverse disciplines were represented, including social
sciences, humanities, health sciences, and engineer-
ing.

Limitations and Biases

Because of the non-random invitation of participants,
and the fact that invitations were extended to faculty
primarily through library contacts, it is likely that in-
dividuals with a strong affinity for or interest in the
University Libraries are overrepresented in the fac-
ulty/researcher respondent population. It is not clear
how that might skew responses on copyright ques-
tions; strong library affiliations may or may not be
linked to greater or lesser copyright knowledge.

Even had the sampling been more random, the
respondent population would still have been skewed
by self-selection. Some participants may have re-
sponded simply because they are more inclined to
participate in surveys generally; it is not clear that the
copyright knowledge of these individuals would be
notably better or worse than average. However, other
participants may have responded due to a particular
interest in copyright issues; it seems likely that these
individuals may have a slightly better understanding
of copyright than their less-interested peers. However,
these individuals may also, by dint of having been ex-
posed to more copyright information in general, have
absorbed slightly more of the common copyright mis-
conceptions than their colleagues.

Statistical Significance

With a low number of participants and non-random
sampling, very little of the information collected rises
to any level of statistical significance. In a few cases,
differences between faculty/researcher responses and
library employee responses met a T-test for statistical
significance (a = 0.05); these instances are noted, but
because the population was non-random, may still be
questioned. Throughout this paper, the author draws
only suggestions and inferences from most of the infor-
mation collected; to generalize it even to the University
of Minnesota faculty population would be premature.
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To the extent that this information documents the
knowledge of the relevant populations in more sys-
tematic fashion than anecdotal impressions and per-
ceptions, it will be useful in planning future educa-
tional and outreach efforts within our own copyright
program, and it gives some indication of areas that
would be ripe for further research. The author also
believes that it may provide useful information to pro-
fessionals in other libraries who would like to begin
developing a copyright program, or an assessment of
knowledge levels within their own user populations.

Results

Respondents’ Self-Reported Histories,
Knowledge, and Training Experiences

Survey responses showed that all respondents had, at
some time, participated in one or more activities that
presented legal issues related to copyright. The most
common copyright-implicating activities included
textual quotation (94% of respondents had done this),
distribution of electronic copies (93%) or photocopies
(86%), and use of images in class (77%) and on pre-
sentation slides (74%). Respondents did not appear to
be heavily into multimedia use; only 54% had played
audio or video in class, and only 13% had re-used au-
dio or video sources in their own work.

Many respondents had transferred the copyrights
via a publication agreement (67%) and posted copies
of their own work online (61%); a considerable mi-
nority had also uploaded their own work to a subject
or disciplinary repository (33%, although that ques-
tion caused minor confusion for survey respondents,
and also had to be explained to in-person interview-
ees.) More respondents had signed an agreement with
provisions for payment (advances/residuals/royalties)
(26%), than had negotiated with a publisher about
public availability of their work (16%)

Copyright was clearly an area that presented chal-
lenges to respondents’ academic functioning; 17%
had spontaneously changed their plans for a publica-
tion or presentation because of concerns about copy-
right. Thankfully, fewer appeared to have experienced
such pressures to change their work from third parties
(9%), but some had even changed plans for their re-
search due to copyright concerns (9%).

Respondents were asked to assess their level of
copyright knowledge compared to “the people [they]
work with”; a clear majority rated themselves as hav-
ing about as much copyright knowledge as most of
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their colleague. The two main groups of respondents,
library employees (including librarians and other li-
brary staff members), and faculty (including faculty
members and other faculty-like instructors and re-
searchers) self-assessed along very similar lines, al-
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though the one respondent who admitted to know-
ing “little or nothing about copyright” was a faculty
member.

Although copyright knowledge levels were self-
assessed at similar levels in both groups, library em-

TABLE 1
Respondents' Copyright Histories

Have you ever... | Count | % Have you ever... Count | %
Questions about use of © materials Reproduced audio or Yes 9 13%
Quoted text from Yes 66 | 94% | |Video from another's No 60 | 87%
another's work in your No 4 6% work in your own work Total 69
own work Total 70 Questions about © ownership
Distributed electronic Yes 64 |93% Transferred copyright in Yes 46 | 67%
copies of an article (or No 5 7% your own work No 22 | 32%
other work) Total 69 Don't know 1 1%
Distributed photocopies Yes 61 | 86% Total 69
of an article (or other No 7 10% Posted copies of your Yes 43 | 61%
work) Don'tknow | 3 | 4% | |ownworkonline No 27 | 39%

Total 71 Total 70
Displayed images in Yes 53 | 77% Uploaded your own Yes 23 | 33%
class No 16 | 23% work to a subject or No 43 | 62%

Total 9 institutional repository Don't know 3 %
Used slides with images Yes 52 | 74% Total 69
(in class+A42, at confer- No 18 | 26% Signed a pub/dist agree- Yes 18 | 26%
ences, etc.) Total 70 ment with advance/roy- No 51 | 74%
Played audio/video in Yes 37 | 54% alty/residual payments Total 69
class No 32 | 46% | | Negotiated w/pub/dist Yes 11 |16%

Total 69 about rights ownership No 57 | 83%
Shared slides with im- Yes 36 | 51% $£5;S;i;val]ablhty of Don't know 1 1%
ages No 34 | 49% Total 69

Total 70 Questions about © affecting research/publication
Posted readings/other Yes 35 | 50% Spontaneously changed Yes 12 | 17%
media on password- No 35 | 50% publication/presenta- No 56 | 81%
protected course site Total 70 tion due to copyright Don't know ) 1%

concerns

Reproduced images Yes 33 | 49% Total 69
from another's work in No 35 | 51% At urging of another, Yes 6 9%
your own work Total 68 changed publication/ No 62 | 90%
Dist.rib.uted physical Yes 28 | 41% Ic) 5;2?;:: (élgrillei;(s) Don't know 1 1%
copies in class No 41 | 59% Total 69

Total 69 Changed research plans Yes 6 9%
Had students read aloud Yes 12 | 17% due to copyright No 62 | 90%
or perform works in No 57 | 83% Don'tknow | 1 | 1%
class Total 69 Total 69
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FIGURE 1
Copyright Knowledge Level (Self-Assessed)
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ployees had considerably more copyright training
than faculty, 68% of whom reported no training at all.
Not surprisingly, more librarians had attended Uni-
versity of Minnesota Libraries copyright trainings,
while more faculty had attended non-library train-
ings. But many library employees had attended train-
ings both in- and outside the Libraries.

Fair Use Knowledge

Several of the survey questions posed hypothetical
situations and asked respondents to indicate which,
if any, of a list of potential copyright considerations
would be relevant to that situation. In a few of the
situations, specific copyright exemptions such as the
Classroom Use exemption were relevant, in others,
only fair use considerations were relevant.” All of
the situational questions included an “other” option,
which presented respondents with an open-ended
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write-in text field in which they could supply any con-
siderations they considered relevant that were not on
the list presented.

In three of the situational questions, the primary
copyright issue was fair use. One question asked about
textual quotations, one asked about incorporating an
image on a conference slide or poster, and one asked
about posting copies of resources on a course website.
Each question presented at least ten possible consid-
erations to respondents. Some were directly related to
statutory fair use factors, and, such as “the educational/
scholarly nature of your work” (relevant to purpose),
or “whether the original work is more factual or more
creative” (relevant to nature of the copyrighted work).
Some were more indirectly related to statutory fac-
tors, such as “whether the original material was freely
available online” (indirectly relevant to market harm,
and nature of the copyrighted work). Some potential
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FIGURE 2

considerations, such as “whether
Copyright Knowledge Level (Self-Assessed)

your use completely recontextu-
alizes, reimagines, or repurposes
the original work’, were related to
transformative use.!” A few were ab-
solutely not relevant (though really
creative minds could probably come
up with a way to spin them as such),
including “whether your use of the
materials is “spontaneous™, and a
few were misstatements of law, such
as “how many words you are quot-
ing, as a flat number (i.e., no more
than 250)”.

Because copyright, and fair use
in particular, is very nuanced, an-
swers were coded generously. If a
consideration had any relevance to
fair use analysis, direct or indirect,
and the respondent indicated that
they thought it was relevant, this
was counted as correct. Failures
to identify relevant considerations
were not counted as incorrect, even
though such a failure can some-
times seriously undercut a fair use
determination. Instead, failures to

Role

M Library Employees
E Faculty

60.0%

40.0%

20.0%"

0.0%=

No training Library Non-library Both library and
w orkshops w orkshops vr;%r:;(lisbr:gg}é ic?entify a consideration that was
directly relevant to one of the statu-
TABLE 2
Identification of Fair Use Considerations
Textual Quotation
Mean Score, by Role Correct IDs (Possible 8) | Incorrect IDs (Possible 2) Missed (Possible 5)
All Respondents (N=51) 3.06 .53 2.94
Library Employees (N=23) 3.26 .48 2.96
Faculty (N=28) 2.89 .57 2.93
Images on Conference Slides/Posters
Mean Score, by Role Correct IDs (Possible 9) | Incorrect IDs (Possible 1) Missed (Possible 4)
All Respondents (N=48) 2.58 .33 2.77
Library Employees (N=21) 3.10 .33 2.52
Faculty (N=27) 2.19 .33 2.96
Posting Resources to Course Websites
Mean Score, by Role Correct IDs (Possible 8) | Incorrect IDs (Possible 2) Missed (Possible 4)
All Respondents (N=49) 3.31 .61 2.55
Library Employees (N=20) 3.40 .75 2.50
Faculty (N=29) 3.24 .52 2.59
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tory fair use factors were counted as missed; failures
to identify indirectly-relevant considerations were not
counted at all. Only considerations that were abso-
lutely not relevant, or misstatements of the law, were
counted as incorrect. For each question, the number
of correct, incorrect, and missable (i.e., directly rel-
evant to a statutory fair use factors) considerations
varied.

On all three of the fair use questions, respondents
managed to identify less than half of the correct con-
siderations, and missed more than half of the consid-
erations directly related to statutory fair use factors.
Respondents’ ability to sidestep the misleading incor-
rect considerations varied, but because so few consid-
erations were counted as incorrect, mean scores are
somewhat meaningless. Most of the time, library em-
ployees slightly outperformed faculty, catching more
correct considerations, and missing fewer of them.

Nancy Sims

Specific Fair Use Situations

Based on the self-reported histories, textual quotation
was the most familiar fair use situation for most of the
respondents. Even on this relatively familiar ground,
respondents’ knowledge only reflected partial under-
standings of the law. There were eight considerations
counted as correctly relevant to textual quotation; four
of these were correctly identified more frequently (by
49-57% of respondents), and four were recognized far
less frequently (by 21-29% of respondents.)

There is little pattern to which types of fair use consid-
erations (direct or indirect; statutory or transforma-
tive) were more familiar to respondents. Three of the
more-frequently recognized correct considerations
correspond directly to statutory fair use factors: how
many words quoted, as a percentage of the original
work (amount used); the educational or scholarly na-
ture of the borrowing work (purpose); and whether

FIGURE 3
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the use substitutes for a sale (market harm). The other
frequently-recognized correct answer, “whether your
use completely recontextualizes, reimagines, or repur-
poses the original work’, relates to transformative use.
Of the less-frequently recognized correct answers, two
correspond directly to statutory factors: “whether you
will be making money from your work” (purpose);
and “whether the original work has ever been pub-
lished” (nature of the original). The other two relate
to the statutory factors less directly: “whether your
work criticizes or comments on the original work”
(purpose, part of transformative use), and “whether
the original is freely available online” (very indirectly
related to market harm).

Both anecdotal experiences and this project’s
open-ended interviews suggest that many faculty
members have been told by their own publishers that
they cannot quote more than X number of words."
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Respondents did fairly well at avoiding the incorrect
answer that the flat number of words quoted (i.e., no
more than 250) was relevant. 14% of all respondents
were tripped up by this, and faculty at a higher rate
(18%) than library employees (9%). However, sev-
eral respondents selected both the percentage of the
original work and the flat number as relevant, which
suggests that question was not well-constructed—the
two choices were meant to be clearly exclusive ways of
counting the amount of the original work being used.

In the other two fair use situation questions, there
were not such clear lines to be drawn between factors
that relatively large amounts of respondents recog-
nized as relevant and those only familiar to a smaller
group. In the image use question, most of the poten-
tially correct considerations were recognized by less
than a third of respondents. This may reflect that re-
spondents were more likely to have experience quot-

FIGURE 4
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FIGURE 5
Course Resource Posting Considerations
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ing text (94%) than using images (74%) (see Table 1).
It may also reflect the fact that many considerations
highly relevant to image use have developed in fairly
recent cases,'? and that influential practice tools such
as the Classroom Guidelines do little to address im-
age use. Very clearly, respondents were not aware that
the size and quality of an image as used on a confer-
ence slide or poster could be a relevant consideration;
only 10% of respondents recognized that it as such.
Respondents to the image use question were also
fairly often tripped up (33% of the time) by the mis-
leading consideration, “how much of your work is
made up of quoted material”. This misleading option
was included to provide further insight into respon-
dents’ understanding of the “amount used” statutory
factor, and suggests that there is some confusion over
the relevant context in which to measure the amount;
amount is only correctly measured with respect to the
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proportion of the original work used, not how much
of the derivative work is made up of quoted material.

Posting resources on a course website was the
least familiar of the fair use situations for most respon-
dents; only 50% of them had done this. (See Table 1.)
However, 93% had distributed electronic copies of an
article, and 86% had distributed photocopies, so the
relevant considerations should not have been terribly
unfamiliar. Indeed, respondents did recognize many
of the relevant considerations at relatively high rates
(four of eight “correct” answers were recognized by
more than half of respondents, and a fifth was recog-
nized by 45%). However, two considerations directly
relevant to statutory factors, “whether the original has
ever been published, and “whether the original work
is more factual or more creative” (both relevant to the
nature of the copyrighted work) were missed by 80%
or more of respondents.
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The idea that spontaneous uses are more likely to
be fair is an element of the Classroom Guidelines that
has made its way into some court decisions on fair
use,” but not many respondents (12%) fell for a re-
lated misleading consideration, “whether your use is
“spontaneous’. Faculty members did so slightly more
frequently (17%) than library employees (10%). It may
be that this element of the Classroom Guidelines has
not been absorbed by academics as relevant to fair use
decisions. However, in-person interviews suggested
that some faculty members use different language to
refer to the same concept; more than one interviewee
mentioned something like a “rule” that allowed “one-
time use” that sounded quite a lot like spontaneous
use as discussed in the Guidelines.

Statutory Fair Use Considerations

Survey results suggest that neither library employees
nor faculty are particularly well-acquainted with the
details of the four statutory fair use factors. A few of
the considerations that are directly related to statutory
factors were recognized by relatively large numbers of
respondents across all the fair use questions, but even
these factors confused respondents in less familiar sit-
uations. For example, respondents did well recogniz-
ing that the amount used was a relevant consideration
in the relatively familiar textual quotation and article-
sharing situations; however, they did not recognize
considerations directly related to amount used in the
context of including images on slides or posters.

Respondents very frequently recognized that an
educational or scholarly purpose was relevant to a fair
use determination. But they often failed to recognize
other considerations relevant to their purpose, such
as whether they were themselves making money from
their use or whether the conference they were pre-
senting at was for-profit.

It is difficult to explain why library employees,
who generally performed slightly better than faculty
on these questions, missed the relevance of “the educa-
tional/scholarly nature of your work” more frequently
than faculty across all three fair use questions. It may
be that the structure of the survey confused respon-
dents: since the situations presented were all educa-
tional or scholarly, this consideration was always pre-
sented as simply “the educational/scholarly nature of
your work”, whereas most of the other considerations
presented were phrased using the word “whether”
(e.g.,“whether the original has ever been published”).

Library respondents may have been unclear that the
educational/scholarly purpose was presumed.

Another possible explanation for the discrepancy
is that library employees have been exposed more of-
ten than faculty to the idea that educational use does
not immediately and completely equate to fair use;
that is, faculty may actually be overestimating the im-
portance of educational or scholarly purpose. This is
weakly supported by responses to another situational
question about showing films on campus, where 12%
of faculty respondents, as opposed to 3% of library
respondents, indicated that “all educational uses are
allowed as fair use” This interpretation is also some-
what supported by the in-person interviews, where
respondents expressed beliefs that all educational
uses, broadly—or more narrowly, just all classroom
uses—were presumptively legal. But this is far from
conclusive.

The “nature of the original work” factor appeared
to be least well-understood by both groups (and li-
brary employees did not appear to have even a slightly
stronger understanding than faculty on these consid-
erations.) Less than 25% of respondents (and as little
as 12%) recognized “whether the original has been
published” or “whether the original work is more fac-
tual or more creative” as relevant (each consideration
was presented in two of the three fair use situations),
despite those being the main points of analysis for the
“nature of the original” factor.

Respondents seemed aware that market harm was
relevant to fair use determinations, although it is dif-
ficult to compare responses across the fair use ques-
tions because the survey instrument was not well-
designed to test understanding of this question—few
of the market harm considerations were repeated in
the same terms in different questions. Respondents
seemed to recognize market harm factors most easily
when presented in terms of lost sales (textual quota-
tion) or in terms of existing subscriptions (course re-
sources). Many respondents indicated that whether a
course website was password-protected, or whether a
resource was freely available online affected the fair
use analysis, but it is difficult to tell if they believed
these indirectly relevant to market harm (in which
case, they are appropriate considerations), or if they
believed them to be relevant independently (in which
case, they indicate a misunderstanding of the law.)

The general unfamiliarity with the “nature of the
original” factor weakly supports the hypothesis that
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many academics’ knowledge of fair use is influenced
by the Guidelines on Classroom Use—the Guidelines
don’t address the “nature of the original” factor. The
author’s expectation that academics are heavily influ-
ence by misconceptions derived from the Classroom
Guidelines is not well supported by survey and inter-
view responses. Few respondents identified consider-
ations based directly on elements of those guidelines,
although faculty did always indicate reliance on Guide-
line-derived information at a higher rate than library
employees. It seems clear that, although misconcep-
tions may exist among academics, it is more common
that academics simply possess limited or incomplete
knowledge about statutory fair use considerations.

Transformative Use

Transformative use is an expansive and rapidly-devel-
oping area of fair use law, about which respondents
demonstrated incomplete knowledge. Respondents
recognized “whether your whether your use com-
pletely recontextualizes, reimagines, or repurposes
the original” as relevant quite a bit more frequently
than they recognized “whether your work criticizes
or comments on the original work”, although both are
highly significant parts of the transformative use anal-
ysis, and the latter may be more often an important
element of educational and scholarly uses.

Although both groups recognized recontextual-
ization as relevant more often than they did critical
purpose, library employees did quite a bit better than
faculty members at recognizing transformative use

TABLE 3
Transformative Use Considerations
Recontextualizes/ | Criticizes or
Repurposes Comments

Textual quotation
All Respondents 49% 29%
Library employees 61% 39%
Faculty 39% 21%
Image Use
All Respondents 50% 31%
Library employees 67% 43%
Faculty 37% 22%
Course Resource Posting
All Respondents 31% N/A
Library employees 30% N/A
Faculty 31% N/A

ACRL 2011

Nancy Sims

considerations in both of the “quotation” situations.
This lends some support the hypothesis that library
employees are more aware of the nuanced consider-
ations, and more recent legal developments, of fair use
law. But the fact that well less than half library em-
ployees were familiar with the criticism/commentary
considerations of transformative use shows that there
is still much room for improvement.

Classroom Use Exemption Knowledge

Unfortunately, due to an error in survey formatting,
the situational question specifically addressing class-
room use of articles and handouts was not displayed
to faculty respondents. Responses to the other ques-
tion about in-class use shed some light on under-
standings of the classroom use exemption.

TABLE 4

Copyright Exemptions for In-Class Viewings

© considerations Library Faculty
Employees | (N=29)
(N=22)

The copyright exemption 64% 76%
for in-class performance/
display (CORRECT)
The copyright exemption 36% 69%
for noncommercial viewing
of films INCORRECT) a
a—Difference in responses between groups is statisti-
cally significant.

Faculty members readily identified copyright ex-
emptions as relevant to showing movies in class, but
they made very little distinction between a “copyright
exemption for in-class performance or display”, and
a “copyright exemption for noncommercial viewing
of films”—although the latter does not exist. A few li-
brary employees were also misled by the nonexistent
“noncommercial viewing” exemption, but statistically
significantly fewer than faculty. It seems clear that li-
brary employees are more aware of the specifics of the
classroom use exemption, although there is room for
improvement in both populations.

Ownership and Author Rights Knowledge
Two survey questions tested purely factual knowledge
about copyright ownership, with clear correct and in-
correct answers. Library employees significantly out-
performed faculty on both of these questions.
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TABLE 5
Copyright Ownership Knowledge
The © in works you create Library | Faculty
lasts... Employees | (N=24)
(N=22)
...56 years a 5% 21%
...ends with your death 0% 3%
...50 years after your death a 0% 31%
...70 years after your death 95% 28%
(CORRECT) a
When you create a new Library | Faculty
work, you own the © in that | Employees | (N=28)
worKk... (N=23)
...from the moment you cre- 83% 50%
ate it (CORRECT) a
...until you transfer it to 91% 86%
someone else (CORRECT)
...only once you or your 9% 14%
publisher registers it
...and you continue to auto- 17% 25%
matically retain significant
rights after you transfer it to
someone else.
a—Difference in responses between groups is statisti-
cally significant.

Ninety five percent of library employees recog-
nized the correct term of copyright protection, life of
the author plus 70 years." Only 28% of faculty recog-
nized this correctly, and about equal numbers incor-
rectly believed the term to be life of the author plus 50
years, or 56 years.

Library employees also correctly recognized that
copyright attaches at the moment of creation (83%),"
and that creators retain copyright ownership until they
transfer it to someone else (91%). Faculty members
did understand that creators retain copyright owner-
ship until they transfer it (86%), but only half of them
recognized that copyright exists from the moment of
creation, and 14% of faculty believed copyrights only
began after registration (as opposed to 9% of library
employees). Minorities of both faculty (25%) and li-
brary employees (17%) believed that they continued
to automatically retain significant rights after they
transfer their copyrights to someone else; beliefs that
were explored in more detail in the one other question
about copyright ownership.

High numbers of respondents in both groups rec-
ognized that they continued to have the right to make
fair use of their work, even after they transferred their
ownership to a third party. In fact, faculty were slightly
more likely to recognize this than library employees
(86% vs. 79%). However, faculty were also fairly likely
to incorrectly believe they retained other rights, in-
cluding to the ability share articles with colleagues and
others via email or on a website, or to use articles in
their own teaching or authorize colleagues to do so,
but library employees did not share these incorrect be-
liefs. These results support that faculty and library em-
ployees have some similar understandings and misun-
derstandings of what happens when they transfer their
copyrights, but also suggests that many faculty believe
they retain more rights than they actually do.

Citation and Attribution
One very striking finding, supported by both the
survey and interviews, is that academics strongly be-
lieve citation and/or attribution—or, more accurately,
“proper citation” or “proper attribution,” to repeat
phrases invoked repeatedly in both contexts—is cur-
rently part of copyright law, although this is largely
not the case.

Many populations, including academics, place
a high value on formal attribution of authorship.'
But whether or not a general attribution right exists
in United States law is a very technical question, to
which the answer is, mostly, “no” Other than pro-
visions in the “Visual Artists Rights Act” (VARA),
which do in fact create a right of attribution (and dis-
attribution) for creators of certain very specific types
of visual artworks,"” there is no explicit provision in
U.S. copyright law for a right of attribution.'®

The results of the survey question about the rights
retained after copyright transfer (see Chart 6, above)
show academics incorrectly believe they have an abil-
ity to control and receive attribution for their work,
even when they do not own the copyright. A substan-
tial minority of respondents in each group (18% fac-
ulty, 21% library employees) incorrectly believed that
they retained a right to control derivative works or
future editions, even if their contract did not explic-
itly address that issue. A very substantial majority of
respondents in each group (89% faculty, 79% library
employees) incorrectly believed that they retain a
right, under copyright, to “receive credit as the author
any time the work is reproduced or cited”
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FIGURE 6
Understanding of Rights after Copyright Transfer
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The situational use questions also provide sup-
port for this finding. Although neither citation nor
attribution was among the pre-set considerations for
any of the questions, respondents frequently raised the
issues spontaneously, using the write-in “other” field.
The responses to the situational question about tex-
tual quotation are perhaps the most striking: of eleven
write-in answers (out of 51 responses to the ques-
tion), ten spontaneously raised citation or attribution
as a consideration.” Similar ideas can be seen in the
situational question about using images on conference
slide or poster. In that case, nine of 48 respondents
provided write-in answers, and six of those spontane-
ously raised citation or attribution as a consideration.*

The in-person interviews also support that aca-
demics believe copyright involves a right of attribu-
tion. Interviewees actually raised “proper citation” or
“with full and accurate citation” before any other con-
siderations when providing considerations for using
third-party works, and more than one expressed be-
liefs that entire articles can be shared with colleagues
and students whenever there is proper citation.

ACRL 2011

Conclusion: Empowering Faculty Members and
Library Employees

Despite methodological limitations, the results of this
research suggest several areas where educational ef-
forts can be targeted that will empower both faculty
members and library employees in their encounters
with copyright.

o Perhapsmost clearly, allacademics may benefit
from increased educational efforts that convey
that the attribution practices key to avoiding
plagiarism are not currently part of copyright
law, and do not provide legal protection for
users of third-party materials. Individuals
may be unknowingly exposing themselves—
and sometimes their institutions—to poten-
tially serious legal risk, if they believe that any
attributed use (or even any attributed educa-
tional or course-based use) is a legitimate one.
Because attribution is clearly something
that academics, and particularly faculty, feel
strongly about, attribution issues may also
be a potential point for library employees to
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engage otherwise-reluctant faculty in campus
discussions around copyright.

4. Faculty have particularly limited understand-
ings of the fundamentals of copyright law,
such as how copyright interests are created
and how long they last. Many academic au-
thors are clearly signing copyright transfer
agreements without really understanding how
their own rights are truly impacted. This is
damaging both to the interests of individuals
as authors and creators, and to libraries and
the system of scholarly publishing as a whole.
Tying information about copyright funda-
mentals directly to academic authors’ ability
to control future editions of their own works,
and to their ability to legally distribute their
own work to colleagues and students, may
elicit greater interest from them, and have
greater impact upon campus communities.

5. Fair use is an area of tremendous confusion.
While some academics do carry misconcep-
tions derived from the influential Classroom
Guidelines, other guidelines documents, and
institutional and industry practices, a far
greater problem is that many academics sim-
ply lack information on fair use at all. While
some of the relevant considerations were fa-
miliar to many respondents, even some of the
basic statutory considerations, such as “na-
ture of the original work’, were unfamiliar to
a large majority of respondents.

Almost any educational efforts about fair use are
bound to produce useful results, even if the subject
may be intimidating to library educators. Library em-
ployees can feel some confidence taking educational
leadership around fair use issues: survey results sug-
gest they are at least a step ahead” of their faculty col-
leagues in understanding the nuances and more re-
cent developments in the law.
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