CONSTTITUTIONAL
COMMENTARY

Volume 10, Number 1 Winter 1993
Correspondence ................ooiiiiiiiiiiiiin., Philip A. Dynia
Correspondence ..............coviiiiiiiiiiinii.... Harry V. Jaffa
What Do You Think About the

Twenty-Seventh Amendment? .............. William Van Alstyne
Articles
The Littlest Rebel: James J. Kilpatrick

and the Second Civil War .......................... Garrett Epps

Dred Again: Originalism’s
Forgotten Past .......................... Christopher L. Eisgruber

The Pressure of Precedent: A Critique
of the Conservative Approaches to
Stare Decisis in Abortion Cases .............. Michael J. Gerhardt

A Constitutional Conspiracy Unmasked:
Why “No State” Does Not
Mean “No State” ..............c.ociiiiii.... Mark A. Graber

Simon Greenleaf on Desuetude and
Judge-Made Law: An Unpublished
Letter to Francis Lieber .......................... M_H. Hoeflich
Ronald D. Rotunda

Harm, Morality, and Feminist Religion:
Canada’s New—But Not So New—

Approach to Obscenity ......................... Daniel O. Conkle
Free Speech and Constitutional
Transformation .............................. Daniel Hildebrand

Book Reviews by Thomas E. Baker, Paul Campos, Dan T. Coenen,
Michael Fitts, John V. Orth, Daniel R. Ortiz, Michael E. Parrish,
Michael Stokes Paulsen, Carol M. Rose, Norman L. Rosenberg,
Frank J. Sorauf, Cynthia Ward, Michael P. Zuckert

Book Notes
“

THE UNIVERSITY OF MINNESOTA LAW SCHOOL




VOLUME 10 WINTER 1993 NUMBER 1

CONSTITUTIONAL
COMMENTARY

Daniel A. Farber, Philip P. Frickey,

Suzanna Sherry ...l Editors
Rikke Dierssen-Morice ...........ccovnnn. Chief Technical Editor
Kristina Stierholz, Heidi Plehn Wegryn

Thomas J. Schumacher ................... Technical Editors
Laurie Newbauer....................... Administrative Assistant

CONTENTS

BUT CF
Correspondence ...........c.covvevieenennn. Philip A. Dynia 1
Correspondence ...........covieeiienneanans Harry V. Jaffa 6

What Do You Think About the
Twenty-Seventh Amendment? . ... William Van Alstyne 9

ARTICLES
The Littlest Rebel: James J. Kilpatrick
and the Second Civil War................ Garrett Epps 19
Dred Again: Originalism’s
Forgotten Past................ Christopher L. Eisgruber 37

The Pressure of Precedent: A Critique

of the Conservative Approaches to

Stare Decisis in Abortion Cases. ... Michael J. Gerhardt 67
A Constitutional Conspiracy Unmasked:

Why “No State” Does Not

Mean “No State” ..................... Mark A. Graber 87
Simon Greenleaf on Desuetude and

Judge-Made Law: An Unpublished

Letter to Francis Lieber................ M. H. Hoeflich 93

Ronald D. Rotunda

Harm, Morality, and Feminist Religion:

Canada’s New—But Not So New—

Approach to Obscenity.............. Daniel O. Conkle 105
Free Speech and Constitutional

Transformation .................... Daniel Hildebrand 133



BOOK REVIEWS

The Intelligible Constitution ............. Thomas E. Baker
Legal Hermeneutics: History,
Theory, and Practice.................... Paul Campos

Deciding to Decide: Agenda
Setting in the United States

Supreme Court ....................... Dan T. Coenen
Democracy and Deliberation: New

Directions for Democratic Reform........ Michael Fitts
Toward a Usable Past: Liberty Under

State Constitutions...................... John V. Orth
Reflections of an Affirmative

ActionBaby ............... ... ... Daniel R. Ortiz
John Marshall Harlan: Great

Dissenter of the Warren Court ..... Michael E. Parrish
The Constitution in Conflict ........ Michael Stokes Paulsen

The Guardian of Every Other

Right: A Constitutional History of

Property Rights........................ Carol M. Rose
Transforming Free Speech: The

Ambiguous Legacy of

Civil Libertarianism............. Norman L. Rosenberg
The Supreme Court and Partisan

Realignment: A Macro- and

Microlevel Perspective ................ Frank J. Sorauf
Liberalism and Republicanism in

the Historical Imagination ............. Cynthia Ward
Civil Rights, the Constitution, and

Congress, 1863-1869 .............. Michael P. Zuckert

Moral Foundations of Constitutional
Thought: Current Problems,
Augustinian Prospects ............ Michael P. Zuckert

BOOK NOTES

The Language of the Constitution:
A Sourcebook and Guide to the Ideas,
Terms, and Vocabulary Used by the Framers
of the United States Constitution ...... Suzanne Thorpe

The Carrot or the Stick for
School Desegregation Policy. ... Thomas J. Schumacher

167

174

180

194

203

211

217

221

238

247

254

258

266

273

277

279



Constitutional Commentary is a publication of the Minnesota
Center for Legal Studies endowed by the law firm of Zelle and
Larson.

Constitutional Commentary is published by the University of Minnesota Law School two
times a year in February and August. Subscription: 1 year, $15.00; single copies of issues in
the current volume, $7.50. Subscriptions are automatically renewed upon expiration unless a
request for discontinuance is received.

Constitutional Commentary invites the submission of unsolicited manuscripts. We regret
that such manuscripts cannot be returned except upon receipt of postage and handling fees of
$2.50. Citations conform generally to The University of Chicago Manual of Legal Citation
(“The Maroon Book"), supplemented by The Chicago Manual of Style.

Communications should be addressed to: Constitutional Commentary, University of
Minnesota Law School, 229 19th Avenue South, Minneapolis, Minnesota 55455. Telephone:
(612) 625-4819 (office); (612) 625-8034 (subscriptions).

Copyright 1993 by Constitutional Commentary.



