
Minutes* 
 

Senate Research Committee 
Monday, September 17, 2007 

12:30 - 2:00 
238A Morrill Hall 

 
 
Present: Dan Dahlberg (chair), Jerry Cohen, James Cotter, Sharon Danes, Donald Dengel, 

Tryphon Georgiou, Bridget Helwig, Shikha Jain, Paul Johnson, Jennifer Linde, Timothy 
Mulcahy, Steven Ruggles, Virginia Seybold, Charles Spetland, George Trachte, Barbara 
VanDrasek, Sanford Weisberg 

 
Absent: Linda Bearinger, Richard Bianco, Arlene Carney, Robin Dittman, Steven Gantt, Mark 

Paller, Federico Ponce de Leon, Joel Slaton, Jean Witson 
 
Guests:  Professor Ruth Okediji (copyright policy revision committee co-chair), Greg Brown 

(Office of the General Counsel), Jon Binks (Office of the Provost), Frances Lawrenz 
(Office of the Vice President for Research), Pamela Webb (Office of the Vice President 
for Research) 

 
Other: none 
 
[In these minutes:  copyright policy] 
 
 
Copyright Policy 
 
 Professor Dahlberg convened the meeting at 12:40, called for a round of introductions, and turned 
to Professor Okediji to lead a discussion of the redrafted copyright policy. 
 
 Professor Okediji said that much of the credit for the development of the policy goes to her co-
chair, Wendy Lougee, University Librarian, and the former co-chair, Professor Laura Gurak.  She noted 
that she had presented the redrafted policy to the Committee on Academic Freedom and Tenure and 
focused her comments on academic freedom, a core principal of copyright law to give authors control 
over their works. 
 
 The previous University policy incorporated in one place several elements of intellectual property 
(copyright, patents, and trademarks) without distinguishing between them.  The revised policy, on 
copyright alone, identifies what is most important to the academy in copyright.  In the course of 
developing the policy, they considered also what the University's peer institutions have adopted. 
 
 Professor Okediji briefly reviewed the default rule of the law, what the policy attempts to do, and 
elements of this policy that differ from the previous version.   
 
 The default rule of the law is that an employer owns the works created by an employee within the 
scope of their employment.   
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 The proposed policy carves out a long-recognized exception to that default rule of employer 
ownership (an exception recognized by universities worldwide):  academic works belong to the faculty 
member.  This is called the "teacher exception." recognized by some courts in common law, which grants 
ownership to faculty.  The teacher exception is not part of statutory law and there is a division of opinion 
about it in the courts; to avoid any question about its applicability at the University, the issue is addressed 
by the policy. 
 
 Things that are different in this policy include protection of course material.  Professor Okediji 
emphasized that oral lectures are not copyright-protected unless they are dictated from written text or 
taped; spontaneous speech is not copyrighted.  But original, fixed course materials (such as syllabi) are 
copyrighted.   
 
 In terms of online courses, posting a syllabus online does not cause a faculty member to lose the 
copyright.  When there are online exchanges with faculty and students, however, the students own the 
copyright to their contributions. 
 
 Professor Georgiou asked about two students who each record a lecture or take notes; both own 
the copyright to very similar materials.  That seems odd, he said.  Second, if a faculty member works 
from prepared notes and uses slides, etc., and a student takes notes on the materials, does the student have 
a copyright in his or her notes, even though copied from the faculty member's materials?  To the first 
point, Professor Okediji said that even if the students have pretty much the same notes, each owns a 
copyright in his or her own notes; copyright law does not prohibit creation of the same or similar content, 
it only proscribes copying.  To the second point, Professor Okediji said that if the student copies directly 
from the slides and reproduces them, that would be a copyright violation. 
 
 Professor Johnson said each year he teaches a class in which students do reviews of journal 
papers and post them on his class web site for others in the class to read.  A couple of years ago a student 
who had been in his class said he had discovered that the review he had done the previous semester had 
been assigned as a reading in a class that was being taught by a professor at another university.   Professor 
Johnson asked if this was an instance of copyright violation.  Professor Okediji said there can be a 
copyright violation even when there is attribution to the author.  In an educational setting, there should be 
a fair-use defense if the material was used in a classroom, there was no profit, etc.  In the academic world, 
faculty use materials freely, cite others, exchange materials, and others around the world may want the 
same privilege, but as a legal matter the materials are protected by copyright if they satisfy the statutory 
requirements. 
   
 Discussion turned to the language of the revised policy (the draft before the Committee is 
appended).   
 
--  Professor Seybold said that "authorship" in II(1) sounded too restrictive and copyright protection 
should extend to the tangible.  Professor Okediji said that the policy can add to the statutory definition.  
She reported that the Academic Freedom and Tenure Committee had also raised questions about 
"academic work" (II(2)) in the context of dance, architecture, etc., and said the definition can be changed 
to refer to work that is a product of academic or pedagogical work consistent with activity in the 
discipline.  Professor Seybold asked for insertion of text addressing "tangible expression" in II(1). 
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--  Professor Cohen observed that postdocs are not registered students and they are often the primary 
person on a project and the source of intellectual activity.  There was some discussion about the 
employment status of postdocs and it was agreed that they would be explicitly incorporated in the policy. 
 
--  Vice President Mulcahy said that the last sentence of IV(4) is a problem; most contracts are silent on 
copyright and the University does not want to get involved in writing specific agreements.  This sentence 
was not in any previous versions of the policy and does not make sense.  Faculty may not understand the 
legalistic issues and there would be difficulties if the University tells faculty that work done under NIH or 
NSF contracts is not "academic work" as defined by the policy.  Professor Okediji pointed out that federal 
law prohibits the federal government from owning copyright in federal works, and issues related to this 
can be complex.  It is certainly possible that faculty have a copyright interest in federally-funded work.  
There are other agencies and organizations that fund research where questions of copyright could arise, 
she said, and the University wants to be sure it has the right to preserve faculty member rights.  Mr. 
Brown said the basic concept is that the faculty member owns the copyright unless the sponsor demands 
ownership; IV(4) provides that the organization may not come in later and claim copyright.  The policy 
draft may not be sensitive to the rhetorical effect of the language used.  Vice President Mulcahy urged 
that the last sentence of IV(4) be deleted.  Virtually every faculty member assigns copyrights to journals 
that publish their works and all understand that they own the copyright and can assign it, even if the work 
was federally-funded.  Professor Okediji noted that copyright law requires than ANY transfer of 
copyright must be in writing. 
 
--  If a faculty member cedes copyright to a sponsor, does that conflict with the University's policy about 
the right to publish, Professor Seybold asked.  Those are not necessarily in conflict, Professor Okediji 
said. 
 
--  Professor Okediji said that the intent of III(4) is to maintain a lawful position but not to chill the use of 
materials in the classroom and in research. 
 
--  Section III(5) is innovative:  it provides that the University and a faculty member may develop profit-
sharing agreements.  Several faculty have done so and found it a very positive experience; the University 
helped them broker agreements and find outlets for their work.   
 
--  Professor Dahlberg said he was troubled by IV(2)(b); the last clause seems inconsistent with the rest of 
the policy.  Following a lengthy and complicated discussion, the Committee suggested and Professor 
Okediji agreed that all the language in IV(2)(b) after the first seven words would be deleted.  Professor 
Seybold suggested that the amplification of the intent of IV(2)(b) can be put into an administrative 
procedures document to accompany the policy.  Mr. Brown observed that the ultimate protection in 
IV(2)(b) is that there must be an agreement between the faculty member and the University; that 
provision (required by IV(1) and (3)) trumps everything else.  The University cannot make a post hoc 
claim of copyright ownership. 
 
--  In connection with the foregoing discussion, the Committee also agreed that in II(5), the word 
"specific" should be inserted, so the text would read as follows:  "A work is 'directed' under this policy 
when its creation is based on a specific request by the University. . . . " 
 
--  Professor Johnson said it appears that the policy provides that the University owns everything a faculty 
member does except for academic work; the policy sets academic work apart.  Professor Okediji said he 
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was correct; the policy preserves copyright for the faculty (and students) in academic work but provides 
that non-academic work falls within the scope of employment and thus belongs to the University.  In the 
case of work produced as result of outside employment, the faculty member would own copyright in that 
work. 
 
--  The committee that developed this policy is also urging that there be an ad hoc committee of faculty to 
review concerns and issues from faculty regarding application of the policy. 
 
 The Committee voted unanimously in favor of the spirit and concept of the policy (with the 
amendments that were agreed to at the meeting). 
 
 Vice President Mulcahy introduced Pamela Webb, new Associate Vice President for Research 
Administration and Director of Sponsored Projects Administration. 
 
 Professor Dahlberg welcomed Ms. Webb to the University and adjourned the meeting at 2:05. 
 
      -- Gary Engstrand 
 
University of Minnesota 
 
* * * 
 
Draft Copyright Policy as of 9/17/07 
 
SECTION I.  SCOPE  
 
This policy applies to copyrighted works created by faculty members, staff employees and students of the 
University of Minnesota.  
 
SECTION II.  DEFINITIONS. 
 
Subd. 1. Copyright Protection. Copyright protection subsists in original works of authorship as defined 
by federal law.  
 
Subd. 2. Academic Work.  An “academic work” is the product of scholarly, pedagogical or creative 
activity, such as articles, books, textbooks, course syllabi, tests, and class notes, created in connection 
with the pursuit of intellectual activities consistent with the scope of employment in an academic 
enterprise.  Academic works do not include works created in connection with the administration of the 
University. 
 
Subd. 3. Faculty.  “Faculty” are members of the faculty as defined under Board of Regents Policy: 
Employee Group Definitions and University employees who have faculty-like appointments (viz., 
individuals who teach or conduct research at the University and in connection with those activities have 
primary responsibility for the intellectual content of the activity).     
 
Subd. 4. Student.  “Student” is a registered student at the University, including undergraduate students, 
graduate students and post-doctoral fellows.  
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Subd. 5. Directed Work.  A work is “directed” under this policy when its creation is based on a request 
by the University to create such a work and requires substantial University resources as defined in an 
agreement.  
 
SECTION III.  GUIDING PRINCIPLES  
 
Subd. 1.  The University of Minnesota's mission articulates this institution's commitment to "sharing 
knowledge through education for a diverse community; and to the application of this knowledge to 
benefit the people of the state, the nation, and the world." In this spirit, the University encourages faculty 
and students to exercise their interests in ownership and use of their copyrighted works in a manner that 
ensures the greatest possible scholarly and public access to their work. 
 
Subd. 2. The strong academic tradition that vests copyright ownership in traditional works of scholarship 
shall be maintained.  
 
Subd. 3.  The University recognizes the importance of intellectual freedom and autonomy in the creation, 
use and dissemination of scholarly works.   
 
Subd. 4.  The University is committed to promoting a culture in which access, exchange, and lawful use 
of materials is regarded as fundamental to both the process and goals of scholarly inquiry.  
 
Subd. 5. Nothing in this policy shall be construed to preclude the University and faculty from concluding 
profit-sharing arrangements with each other with respect to copyrighted works, whether or not such works 
are University owned as defined by this policy.  
 
SECTION IV.  COPYRIGHT OWNERSHIP. 
 
Subd. 1. Ownership of Academic Works.  In accordance with academic tradition, copyright ownership 
of academic works shall vest in University faculty and students unless otherwise stated in a written 
agreement between such faculty member or student and the University. Copyrightable works produced by 
or in connection with projects from an outside sponsor shall not be considered “Academic works.”   
  
Subd. 2. University Ownership.  The University shall own the copyrights in the following works created 
by a University employee or student, acting alone or jointly with others: 
(a)  works created by University employees acting within the scope of their employment, except for 
academic works created and owned by faculty under this policy;  
(b) directed instructional works or other directed works whether used in distance learning courses or as 
part of an on-line course delivery program or in the traditional classroom context; 
 (c) works specially commissioned as defined by federal copyright law or ordered by the University and 
for which the University has agreed to compensate or provide other support to the creator;  
(d)  works created in connection with the administration of the University;  
(e)  works created pursuant to a contract with an outside sponsor that provides that the University will 
own the copyrights in the works. 
 



Senate Research Committee 
Monday, September 17, 2007 
 
 

6

Subd. 3. Written Acknowledgements.  The University and University employees and students shall 
execute necessary or desirable written instruments or agreements to evidence and protect ownership of 
copyrights and copyright licenses in accordance with this policy.  
 
Subd. 4. Ownership under Sponsored and other Outside Funded Agreements. The ownership of 
copyrights in works created under an agreement with an outside sponsor shall be determined in 
accordance with its terms and applicable law.  Before outside funding is accepted, the University, the 
outside sponsor, and any other interested parties shall agree in writing on ownership of the copyrights.   
 
Subd. 5. Works Created by Independent Contractors.  Ownership of the copyright in works created 
by independent contractors will be determined in accordance with the contract between the University and 
the independent contractor and applicable law.  The University will enter into appropriate written 
contracts with independent contractors before they provide services to the University that may result in 
the creation of copyrighted works.   
 
SECTION V.  IMPLEMENTATION.  
The president or delegate shall administer this policy and maintain appropriate policies and procedures to 
implement it.   


