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I. Introduction 

 

After a year where “change” became the buzzword of the 2008 U.S. presidential 

campaign, few can doubt that change has arrived in the world of climate policy. Since President 

Obama’s inauguration in January, the number of proposals and announcements on climate 

change has eclipsed anything seen in previous administrations. In his first 100 days, President 

Obama has paved the way for federal cap-and-trade legislation, state and federal standards for 

greenhouse gas (GHG) emissions from cars, and federal regulation of GHG emissions from 

power plants and other industrial sources. In these actions, the President and Environmental 

Protection Agency (EPA) are proceeding using two parallel tactics: one calling for new climate 

legislation and the other using existing regulatory authority under the Clean Air Act (CAA).1  

The main proposals for new legislation focus on creating a cap-and-trade system for GHG 

emissions that would include aggressive short and long term emissions reductions schedules as 

well as a market-trading system for emissions allowances. Both the Senate and the House of 

Representatives have held hearings on new climate change and House leaders have released a 

draft bill offering a new comprehensive climate and energy policy featuring cap-and-trade for 

GHGs and a national renewable electricity standard.  

With both the President and Congress in agreement about the need for new legislation 

to address climate change and the general design for that legislation (cap-and-trade) why is the 

EPA pursuing regulation of GHGs under the CAA? After years of speculation, the Supreme 

Court in 2007 declared that GHGs are “air pollutants” subject to regulation by EPA under the 

                                                 
1 The Clean Air Act, 42 U.S.C. §§7401-7671q. 
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CAA.2 This decision opened the door for regulation in a variety of ways that the Bush 

Administration chose not to pursue. The Obama administration, in contrast, is working actively 

pursuing use of the CAA for GHG regulation. The administration has made three key moves so 

far: 1) an order to review the Bush administration’s denial of the request by California and 13 

other states to regulate GHGs from vehicles and consideration of national GHG emissions 

standards for cars, 2) re-consideration of a Bush administration decision not to consider carbon 

dioxide when permitting new coal power plants, and, most significantly, 3) EPA proposed an 

“endangerment finding” concluding that GHGs are a threat to public health and welfare.3 This 

last item follows from the 2007 Supreme Court decision and is a first step for EPA to proceed 

with regulation of greenhouse gases.  

The purpose of this paper is to explore what motivation the Obama administration 

might have to use its CAA authority to regulate GHGs in the context of coal power plants and 

the legal, political, and policy implications of doing so. The focus on coal power plants provides 

a specific case to assess the potential of using the CAA. There are also several policy reasons for 

the electric generation sector to be a priority for climate regulation under the CAA. Electricity 

generation is the single largest source of U.S. greenhouse gas emissions, which means 

regulation of power plants is necessary to achieve significant overall emissions reductions. The 

electric sector also is comprised of a limited universe of facilities―mostly large emissions 

                                                 
2 Massachusetts v. EPA, 549 U.S. 497 (2007). 

3 EPA‘s proposed endangerment finding was released April 17, 2009 finding that six key GHGs threaten 

public health and welfare. The endangerment finding is a first step toward regulation, but is not itself a 

proposal for regulation. EPA’s proposed endangerment finding was published in the Federal Register 

April 24, 2009 under Docket ID No. EPA-HQ-OAR-2009-017. See 74 Fed. Reg. 18886. The proposed 

finding and related documents are available at http://epa.gov/climatechange/endangerment.html. 
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sources that already are subject to many CAA air pollution regulations. EPA has extensive 

experience regulating power plants and CAA regulations are already part of the everyday 

operations of coal power plants. As will be further explored in this paper, regulation of GHG 

emissions from power plants under the CAA might be burdensome for both EPA and regulated 

parties, but it also might have potential for achieving GHG emissions reductions that will 

contribute to mitigating the threat of climate change.   

There are several potential justifications for using CAA authority to regulate GHG 

emissions from power plants. First, EPA likely is legally required to proceed with regulation of 

GHGs under some CAA programs following the Supreme Court’s 2007 decision unless 

Congress passes new legislation altering this mandate. Second, proceeding with regulatory 

authority might be an administration strategy to push Congress to act more quickly to pass new 

legislation. Third, even though climate change is high on the President and Congress’ agendas, 

the global economic crisis and other political battles potentially could delay passage of new 

legislation. Absent new legislation, the CAA is the most promising option to make progress on 

reducing GHG emissions. Finally, regulating GHG emissions from coal power plants under 

some CAA programs is a way for EPA to gain experience with GHG regulation and test the 

effectiveness of different CAA programs for GHGs.  

There also are several compelling reasons for the Obama administration to be cautious 

about asserting Clean Air Act authority over greenhouse gasses. The CAA was not drafted with 

a problem like climate change or pollutants like GHGs in mind. For most air pollutants 

regulated under the Act, there is a strong connection between the location of emissions and the 

harm caused by pollutions. That is not the case for GHGs and climate change. Carbon dioxide 
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emissions from anywhere the world contribute to the global atmospheric concentration of 

carbon dioxide, which in turn influences the global climate.4 The impacts of climate change will 

not be evenly distributed around the world, but they are not connected with where GHG 

emissions occur either. CAA structures that focus on local pollution sources with local and state 

implementation plans are not obviously well suited to address a global problem like climate 

change. EPA has broad authority under the Clean Air Act to regulate air pollutants, but its 

flexibility in designing those regulations is limited to the kinds of programs that were 

envisioned to address more localized pollution problems. In recent years, courts have struck 

down some of EPA’s attempts to be more creative with regionally-oriented air pollution 

programs. For this reason, new legislation is necessary for an economy-wide, market-based 

regulatory program like cap-and-trade.  CAA programs targeting emissions from new sources 

generally are more narrowly tailored to certain sectors that are major emitters of conventional 

pollutants as well as GHGs. These technology-oriented programs might be more adaptable to 

GHGs than the broader air quality programs. Lastly, regulating GHG emissions from coal 

power plants has significant implications for electricity prices and other issues of great interest 

to the public and other stakeholders. Administrative rulemaking might be seen as a less 

democratic process than legislation, even though that might not be the case in reality.  

The legal and political reasons to proceed with regulating GHGs under the CAA clearly 

support the Obama administrations pursuit of this path. Legally, the Supreme Court left EPA 

                                                 
4 For the most exhaustive and authoritative review of climate change science, see Intergovernmental 

Panel on Climate Change, Fourth Assessment Report: Summary for Policymakers, 2007, available at 

http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr_spm.pdf and related documents. EPA also 

offers its own analysis of the nature of the climate change problem in the April 2009 endangerment 

finding: 74 Fed. Reg. 18886.  
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with little choice, but to apply at least some CAA programs to GHGs.5 Politically, the Obama 

administration has made establishing a federal climate policy one of its priorities. Proceeding 

with Clean Air Act regulations gives Congress a deadline for taking action. From a policy 

perspective, it is less clear whether using the CAA will be an effective way to reduce GHGs 

from coal power plants. Several CAA programs, such as the National Ambient Air Quality 

Standards, New Source Performance Standards, and the New Source Review programs have 

potential to make progress toward that goal, but may be unwieldy to actually adapt for this 

purpose. The prospects for limiting GHG emissions from new coal power plants under the CAA 

are much better than the possibilities for addressing existing plants. On balance, the legal and 

political reasons to pursue regulation of the GHGs are more than enough to justify the Obama 

administration’s decision to move forward with an endangerment finding and drafting 

regulations. If new legislation is delayed or defeated, EPA will need to be ready with plans for 

how to use the CAA programs as effectively as possible. In that situation, the Obama 

administration might consider pursuing some smaller legislative changes to CAA programs in 

order to make applying them to GHGs more manageable.  

Section I of this paper has provide context for analyzing the possibilities for regulating 

GHGs from coal power plants by describing the political and legal landscape and basic policy 

issues at stake. Next, Section II will provide background about the need for federal climate 

policy, the need to address GHG emissions from coal plants, and an overview of the Clean Air 

                                                 
5 As will be analyzed in detail in Sections IV-V, Massachusetts v. EPA and the April 2009 endangerment 

finding compel EPA to regulate GHGs from new motor vehicles. Once EPA issues binding GHG 

regulations for new motor vehicles, it very likely also will be required to consider GHGs in New Source 

Review pre-construction permits for major emitting facilities.  
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Act’s structure. Section III will explore the efforts over the last 20 years to find authority in the 

CAA to address climate change, with particular focus on the Supreme Court’s decision in 

Massachusetts v. EPA and EPA’s April 2009 proposal to find that GHGs endanger public health 

and welfare. Section IV will analyze several specific CAA programs for their potential to be 

used to regulate GHGs from coal power Plants. Then in Section V, this paper will consider the 

legal, political, and policy implications of regulating GHGs under the CAA and specifically as 

EPA might apply the programs identified in Section IV to coal power plants. Finally, this paper 

will conclude with a determination that, on balance, pursuing regulation of GHGs under the 

CAA is important based on EPA’s legal obligations, the Obama administration’s political 

agenda, and because until Congress passes new legislation, the CAA is United States’ default 

climate policy.  

  

II.  Background: Climate Change Policy and the Clean Air Act 

A. The Need for Climate Policy  

Climate change is among the most significant challenges of our time. Scientists broadly 

agree that the earth’s atmosphere is warming and that increasing concentrations of greenhouse 

gases from human activities are the cause. 6 The changing climate will have a range of 

consequences for human health, ecosystems, and natural systems that humans rely on for food, 

water, and livelihoods. The most serious potential consequences can be mitigated by reducing 

greenhouse gas emissions and eventually stabilizing global atmospheric concentrations of 

                                                 
6 See IPCC 2007, supra note 4. 
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greenhouse gases. Carbon dioxide is the most abundant greenhouse gas and thus is the focus of 

most mitigation strategies. 

This paper focuses on opportunities under the Clean Air Act to reduce GHG emissions 

from the electricity sector because it is the single largest source of such emissions in the United 

States―responsible for 34% of GHG emissions overall and 39% of carbon dioxide emissions in 

the United States.7 As of 2007, about half of U.S. electricity generation came from coal, a cheap 

and abundant resource in this country.8 Coal power plants are responsible for 82% of carbon 

dioxide emissions from the U.S. electric sector and about a third of overall U.S. carbon dioxide 

emissions.9 Coal power plants by themselves are the largest source category for carbon dioxide 

emissions, ahead of mobile combustion on roads.10 As of 2007, there were 1,470 coal generators 

in the United States with a total nameplate capacity of 336,040 MW.11 Together these facilities 

produced 1,972.6 teragrams or more than 2 billion tons of carbon dioxide in 2007.12 From 2009-

2012, the Energy Information Administration reports that an additional 4,500-6,000 MW of coal-

                                                 
7 U.S. Environmental Protection Agency, Inventory of US Greenhouse Gas Emissions and Sinks: 1990-

2007, Chapter 3: Energy, April 15, 2009.  Available at 

http://epa.gov/climatechange/emissions/downloads09/InventoryUSGhG1990-2007.pdf.  

8 Net Generation by Energy Source, Electric Power Monthly with date for January 2009, released April 22, 

2009, Energy Information Administration, Official Energy Statistics from the U.S. Government, available 

at http://www.eia.doe.gov/cneaf/electricity/epm/table1_1.html.  

9 EPA Inventory, supra, note 7, at Chapter 3: Energy.   

10 EPA Inventory, supra, note 7, at Executive Summary, Figure ES-16. 

11 Existing Capacity by Energy Source, Electric Power Annual with data for 2007, January 2009, Energy 

Information Administration, Official Energy Statistics from the U.S. Government, available at 

http://www.eia.doe.gov/cneaf/electricity/epa/epat2p2.html.  

12 EPA Inventory, supra, note 7, at Executive Summary, Figure ES-16. 
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fired electricity generation capacity is planned. 13  One 500 MW coal plant might emit about 

3.629 teragrams or 4 million tons of carbon dioxide per year.14  For any climate policy to achieve 

substantial reductions in U.S. GHG emissions, it will be necessary to address emissions from 

coal power plants.  

 

 

Figure 1. Greenhouse Gas Emissions for the U.S. Energy Sector in 2007.  Source:  Figure 3.1 in EPA 

Inventory of Greenhouse Gas Emissions, 1990-2007 (April 2009). 

                                                 
13 Planned Nameplate Capacity Additions from New Generators, by Energy Source, Electric Power 

Annual with data for 2007, January 2009, Energy Information Administration, Official Energy Statistics 

from the U.S. Government, available at http://www.eia.doe.gov/cneaf/electricity/epa/epat2p4.html.  

14 Based on hypothetical plant used in EPA’s analysis in the Advanced Notice of Proposed Rulemaking, 

page 478, July 11, 2008, published in the Federal Register under Docket ID Number: EPA-HQ-OAR-2008-

0318.   
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Figure 2. U.S. Carbon Dioxide Emissions from Fossil Fuel Combustion in 2007 by Sector and Fuel 

Type. Source: Fig. 3-5, EPA Inventory of U.S Greenhouse Gas Emissions, 1990-2007 (April 2009). 

 

 
B. Options for Federal Climate Policy 

There are three basic approaches to climate policy at the federal level: command and 

control, carbon tax, and cap-and-trade. 15  Command and control follows the tradition of many 

of the major 1970s-era environmental laws like the Clean Air Act.16 EPA’s authority to regulate 

greenhouse gases under the Clean Air Act extends to implementing command and control 

policies. Carbon taxes have been discussed for many years as a way to directly put a price on 

carbon dioxide emissions without the government choosing winners and losers among 

technologies and industries. Cap-and-trade has emerged as the favored approach among most 

                                                 
15 For a similar summary of the potential options for federal climate policy, see e.g., Robert R. Nordhaus & 

Kyle W. Danish, “Assessing the Options for Designing a Mandatory U.S. Greenhouse Gas Reduction 

Program,” 32 Boston College Environmental Affairs Law Review 97 (2005).  

16 Keohane et al, “The Choice of Regulatory Instruments in Environmental Policy,” 22 Harvard 

Environmental Law Review 313 (1998) (comparing command and control instruments to market-based 

instruments like taxes and emissions trading using, among others, examples from the Clean Air Act).  
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U.S. policymakers in part because it merges the market efficiencies of the carbon tax with the 

more certain environmental outcomes of command and control policies.17   

Both the President and Congress have made it clear in 2009 that new legislation 

establishing a cap-and-trade program for GHGs is their favored approach. In Congress, House 

of Representatives leaders released a draft energy and climate bill that would add two new 

titles to the CAA to establish a cap and trade program covering most of the economy and GHG 

performance standards for other emissions sources.18 With these amendments to the CAA, the 

draft House bill would also exempt GHGs from being regulated under other new GHG 

programs.  

In contrast to the cap-and-trade proposals, CAA programs that could apply to GHG 

emissions from power plants largely can be characterized as “command and control” policies.19 

These programs would regulate GHG emissions by imposing ambient air standards for GHGs, 

performance standards for new GHG sources, and/or permit requirements for new GHG 

sources that would impose emissions limits and technology standards. None of these programs 

includes a market mechanism like cap-and-trade or a carbon emission pricing mechanism like a 

carbon tax.  

 

                                                 
17 See, e.g., J.R. DeShazo & Jody Freeman, “Timing and Form of Federal Regulation: The Case of Climate 

Change,” 155 University of Pennsylvania Law Review 1499 (June 2007) (explaining why 

environmentalists, industry, economists, policymakers tend to favor the cap-and-trade approach).  

18 The American Clean Energy and Security Act of 2009, Discussion Draft, U.S. House of Representatives, 

released March 31, 2009, available at 

http://energycommerce.house.gov/Press_111/20090331/acesa_discussiondraft.pdf. The draft bill is 

authored by democrats Henry Waxman of California, chair of the Energy and Commerce Committee and 

Edward J. Markey of Massachusetts. 

19 See Keohane et al. (1998), supra note 16. 
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C. History and Structure of the Clean Air Act.  

The Clean Air Act (CAA) is among the most important federal environmental laws to 

emerge from the 1970s when Congress established most of today’s major national 

environmental policies. The structure of the Act is complex, using multiple, interlocking 

strategies to control air pollution and promote air quality. The primary mandate of several 

major CAA programs is to protect human health and public welfare.20 The CAA does not 

specifically define public health, but welfare  

…includes, but is not limited to, effects on soils, water, crops, vegetation, manmade 

materials, animals, wildlife, weather, visibility, and climate, damage to and deterioration 

of property, and hazards to transportation, as well as effects on economic values and on 

personal comfort and well-being, whether caused by transformation, conversion, or 

combination with other air pollutants…21 

 

In most cases, the EPA Administrator is authorized to regulate air pollutants when, in his or her 

judgment, they can be reasonably anticipated to threaten public health or welfare. Major CAA 

programs establish national ambient air standards, require new emissions sources to use the 

best available pollution control technology, require pollution controls for new motor vehicles, 

and regulate hazardous air pollutants. The last major CAA amendments in 1990 added an 

emissions cap-and-trade program to control acid deposition and a phased in ban of 

stratospheric ozone-depleting substances.22  

                                                 
20 Three such public health and welfare mandates for CAA programs will be analyzed in more detail in 

Section V as they might relate to EPA’s obligation to regulate greenhouse gases.  

21 42 U.S.C. §7602(h) 

22 See CAA Title IVA – Acid Deposition Control, 42 U.S.C. §§7651-7651o and CAA Title VI – Stratospheric 

Ozone Protection, 42 U.S.C. §§7671-7671q. 
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CAA programs regulate air pollution from power plants mainly by establishing air 

quality standards and performance standards for emissions sources. The National Ambient Air 

Quality Standards (NAAQSs) are the centerpiece of the CAA’s air quality program. EPA has 

identified six “criteria” air pollutants―ozone, particulates, sulfur dioxides, carbon monoxide, 

nitrogen oxides, and lead―for which EPA establishes national standards based on human 

health. Attainment and Non-Attainment of these standards is assessed in local air quality 

control regions. This program operates by “cooperative federalism” where states prepare 

implementation plans that must be approved by EPA. The state and EPA have concurrent 

authority to enforce standards. Other CAA programs like New Source Performance Standards 

(NSPS) focus on improving pollution control technology as new sources come on line. New and 

modified sources in sectors designated by EPA are required by this program to achieve 

performance standards based on the best demonstrated control technologies. Similarly, EPA’s 

mobile source program creates emissions standards for new motor vehicles. The New Source 

Review (NSR) program also imposes technology standards on new stationary sources, but does 

so through a case-by-case permit system rather than generally applicable regulations.  

Long-standing CAA programs have a notable record of effectiveness in reducing 

conventional air pollutants associated with coal power plants. From 1990 to 2007, 8-hour ozone 

was reduced by 9%, particulates by 11-28%, NO2 by 35 percent, and SO2 by 54%.23 In general, 

the CAA has greater ability to reach new sources of pollutants than existing sources. 

Technology-based programs like NSPS and NSR require new and modified sources of 

                                                 
23 National Air Quality Status and Trends Through 2007, U.S. Environmental Protection Agency, Office of 

Air Quality Planning and Standards, Air Quality Assessment Division, Research Triangle Park, North 

Carolina, EPA-454/R-08-006, November 2008, at 1.  
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emissions to use control technology that meets certain standards. Sources in existence before the 

implementation of these programs usually are “grandfathered” and thus not required to install 

the newer control technology. Existing sources might become subject to more regulation in 

areas that are in non-attainment of air quality standards or if, like most coal power plants, they 

are part of the acid deposition control emissions trading program.24 Some commentators believe 

that this unequal division of regulatory burden between new and existing sources has had the 

perverse effect of actually extending the lives of older, dirtier facilities.25 Up-to-date pollution 

control equipment can be expensive, thus CAA requirements for new and modified facilities to 

use it increases the cost of upgrading and replacing facilities.  If CAA programs are expanded to 

cover GHGs, new sources (i.e. new cars, power plants, and factories) likely will be subject more 

regulation than the many existing sources of GHGs.  

 When Congress first adopted the CAA in 1970, it did not contemplate the law being 

used to regulated GHGs or any pollution problem on such a global scale. In 1990, Congress 

added programs with a national scope in the acid deposition control program and the 

stratospheric ozone protection program. But the 1990 amendments only made passing 

references to GHGs and climate change.26  For example, as part of the stratospheric ozone 

                                                 
24 Dallas Burtraw et al, “Economics of Pollution Trading for SO2 and NOx,” Annual Review of 

Environmental Resources, 2005, Vol. 30, 253-289, at 258 (explaining how the SO2 emissions trading 

program bridged the gap in regulation between new and existing power plants). 

25 Denny A. Ellerman, “Note on the Seemingly Indefinite Extension of Power Plant Lives: A Panel 

Contribution.” Energy J. 19, no. 2 (1998): 129–32. 

26 The meanings of these passing references to GHGs in the 1990 CAA amendments are analyzed in 

Massachusetts v. EPA, 549 U.S.C. 497, 511-512. The Bush administration EPA had argued that these 

references showed that Congress was well-aware of climate change in 1990, but chose not to authorize 

binding regulations of GHGs in the CAA. The court rejected this argument, finding that it had no bearing 

on how to interpret the plain language of EPA’s mandate under the mobile source program.  
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protection program, the CAA mandates that the EPA Administrator publish information about 

the global warming potential of listed ozone-depleting substances. But the statutory text is 

explicit that this provision is not meant to authorize any additional regulation of these 

substances.27 Another 1990 addition directs EPA to conduct basic engineering and research 

program on non-regulatory strategies for reducing air pollutants like carbon dioxide from 

stationary sources including fossil fuel power plants.28 No provision that would specifically 

authorize mandatory limits on GHG emissions in any sector was authorized in 1990 or at any 

other time. Until Congress next amends the CAA, any regulation of GHGs under the act will 

use its existing structure and programs.  

 

III. Finding Authority for Regulation of GHGs in the Clean Air Act  

The Clean Air Act gives EPA broad authority to regulate air pollution in order to protect 

public health and welfare. But when Congress adopted Clean Air Act as we know it today in 

1970, they were not considering global atmospheric pollutants like greenhouse gases. Climate 

change was largely unmentioned in the congressional debate leading to the enactment of the 

CAA in 1970.29 As climate change emerged as an environmental threat, so did questions about 

what authority EPA has to address it under the Clean Air Act. Congress last made major 

amendments to CAA in 1990. That same year marked the organizing of the Intergovernmental 

Panel on Climate Change and that body’s first comprehensive report on climate change. The 

                                                 
27 42 U.S.C. §7671a(e) 

28 42 U.S.C. §7403(g)(1) 

29 Massachusetts v. EPA, 549 U.S. 497, FN 8 (noting only a single reference to climate change in one report 

by a lone senator in the congressional record of the Clean Air Act debate in 1970). 
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1990 CAA amendments acknowledge climate change and greenhouse gases by requiring EPA 

to conduct further study and an inventory of U.S. GHG emissions, but do not provide for any 

mandatory limits on GHG emissions.30 Efforts to find authority for imposing GHG regulations 

under the CAA involve using EPA’s broader mandates under the act to regulate air pollutants 

that the agency determines are a threat to public health or welfare.  

 

A. Early Efforts to Regulate GHGs under the CAA 

 As scientific consensus about climate change grew and the world moved toward 

binding mitigation commitments in the Kyoto Protocol in 1990s, the idea that the CAA could 

allow EPA to regulated GHGs gained momentum. In 1998, EPA’s general counsel under 

President Clinton, Jonathan Cannon, issued a legal memorandum asserting that carbon dioxide 

was within the scope of EPA’s authority to regulate.31 Cannon’s successor as EPA general 

counsel, Gary Guzy, reiterated EPA’s authority to regulate carbon dioxide in testimony before 

Congress in 1999. 32 Guzy argued that there were scientific and factual questions about hot EPA 

could regulation, but not legal questions about its authority to do so. Despite its assertion of 

authority, he Clinton administration EPA declined to try to actually use the CAA to regulate 

GHGs.  

                                                 
30 42 U.S.C. §§ 7403(g)(1) & 7671a(e). 

31 Jonathan Z. Cannon, EPA General Counsel, Memorandum to Carol M. Browner, EPA Administrator, 

April 10, 1998.  

32 For a more detailed chronicle of this history, see Michael B. Gerrard, editor, Global Climate Change and 

U.S. Law, Chapter 5: Clean Air Regulation, Jonathan S. Martel and Kerri L Stelcen, 133-143, American Bar 

Association Section of Environment, Energy, and Resources.   
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Based on the Cannon memorandum, 19 private organizations filed a rulemaking 

petition in 1999 asking EPA to regulate GHG emissions from new motor vehicles. They argued, 

as the Cannon memorandum had, that §202(a)(1) of the Clean Air Act provided a basis for EPA 

to regulate GHGs from new motor vehicles. That section provides that the EPA Administrator  

shall by regulation prescribe (and from time to time revise) in accordance with the 

provisions of this section, standards applicable to the emission of any air pollutant from 

any class or classes of new motor vehicles or new motor vehicle engines, which in his 

judgment cause, or contribute to, air pollution which may reasonably be anticipated to 

endanger public health or welfare....33  

 

For this program, an “air pollutant” is defined as “any air pollution agent or combination of 

such agents, including any physical, chemical, biological, radioactive ... substance or matter 

which is emitted into or otherwise enters the ambient air.”34 “Welfare” is a broadly defined to 

include, among other things, effects on weather and climate.”35  

In 2003, a new EPA general counsel under President Bush wrote a new legal opinion 

arguing that the CAA did not give EPA authority to regulate GHGs and, even if it did, EPA 

would decline to regulate based on policy reasons.36 Subsequently, EPA denied the petition to 

regulate GHGs from new motor vehicles citing many of the same reasons that appeared in its 

new legal memorandum.37 Specifically, EPA denied the petition because it found that the CAA 

did not provide authority to issue mandatory GHG regulations. In reaching this conclusion, 

                                                 
33 42 U.S.C. §7521(a)(1). 

34 42 U.S.C. §7602(g) 

35 42 U.S.C. §7602(h); Massachusetts v. EPA, 549 U.S. at 506. 

36 Robert E. Fabricant, EPA General Counsel, Memorandum to acting EPA Administrator Marianne L. 

Horinko, “EPA’s Authority to Impose Mandatory Controls to Address Global Climate Change under the 

Clean Air Act,” August 28, 2003, available at http://elc.law.umaryland.edu/pdf/EPACO2memo2.pdf.  

37 EPA denial of petition, 68 Fed. Reg. 52922. 
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EPA cited Congress’ awareness of climate change in 1990 when it last significantly amended the 

CAA and its decision not to establish binding GHG emissions limitations then. EPA compared 

this lack of action on GHGs to the comprehensive scheme enacted to address ozone-depleting 

pollutants enacted in the 1990 amendments, arguing that Congress knew how to establish a 

program to address a new global pollutant when it wanted to. EPA further reasoned that the 

original CAA was designed by Congress to address local air pollutants rather than a substance 

like carbon dioxide that is evenly mixed throughout the global atmosphere and naturally 

occurring in large quantities. Without specific authorization from Congress, as provided for 

ozone-depleting substances, EPA found that the CAA did not provide authority to regulate 

global pollutants. 38  In Massachusetts v. EPA, the court summarized this argument as saying that 

climate change was so important that EPA lacks the power to act until Congress specifically 

authorizes it to do so. EPA believed that if it lacked a specific mandate from Congress to 

address GHG emissions, then GHGs could not be “air pollutants” within the meaning of the 

CAA.  

In denying the petition, EPA further argued that even if the CAA did authorize EPA to 

regulate GHGs, it would be unwise to do so because of remaining scientific uncertainty about 

the link between GHGs and climate change. EPA also argued that regulating GHGs under the 

CAA would be ill-advised because it would result in piecemeal regulation that would conflict 

                                                 
38 EPA’s line of reasoning was derived from its reading of a 2000 case in which the Supreme Court denied 

the Food and Drug Administration’s attempt to use its general authority to regulate drugs to assert 

authority over tobacco.  FDA v. Brown v. Williamson Tobacco Corp., 529 U.S. 120 (2000). See the 

discussion of this reasoning in Massachusetts v. EPA, 549 U.S. at 512.  
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with President Bush’s comprehensive approach of encouraging voluntary GHG emissions 

reductions, additional research, and technology innovation. 39 

 

B. The Turning Point: Massachusetts v. EPA 

1. The D.C. Circuit: Massachusetts v. EPA, 415 F. 3d 50 (D.C. Cir. 2005).  

Following the denial of the petition, several local governments and states (including 

Massachusetts) joined the original group of organizations to appeal the decision to the U.S. 

Court of Appeals for the D.C. Circuit. The three judges hearing the case could not agree on 

reasoning, but two of them agreed to affirm EPA’s denial of the petition. Judge Randolph, 

writing for the court, adopted many of EPA’s arguments in his opinion affirming EPA’s denial 

of the petition. He gave deference to the CAA’s grant of discretion to the EPA Administrator’s 

judgment. He found the Administrator’s denial of the petition was within his broad discretion 

to decide what could “reasonably be anticipated to endanger public health or welfare.”40 Some 

evidence of uncertainty about the causes of climate change was enough to justify delaying 

making an endangerment finding and thus delaying any regulation of GHGs. In a concurrence, 

Judge Sentelle argued that the petitioners lacked constitutional standing to bring the case 

because they could not show the required element of injury. Specifically, Judge Sentelle 

believed they could not show that they would suffer a particularized injury from climate 

change that could be distinguished from the generalized harms of climate change to humanity 

at large. His reasoning derived from constitutional limits on federal courts’ authority to settle 

                                                 
39 Massachusetts v. EPA, 549 U.S. at 512 

40 Massachusetts v. EPA, 415 F. 3d 50 (D.C. Cir. 2005) 
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general controversies. 41 The lone dissenter on the D.C. Circuit, Judge Tatel, filed an opinion 

foreshadowing some of the Supreme Court’s later analysis of this case. He found that, among 

the petitioners, Massachusetts at least satisfied all the requirements of standing—injury, 

causation, and redressability—and that EPA’s discretion about regulation of GHGs was limited 

by the overwhelming scientific evidence linking GHGs to climate change and predicting serious 

consequences for public health and welfare from climate change.  

2. U.S. Supreme Court: Massachusetts v. EPA, 549 U.S. 497 (2007)  

The petitioners appealed the D.C. Circuit decision up to the U.S. Supreme Court, which 

agreed to hear the case and thus consider the issue of global climate change for the first time. By 

a narrow 5-4 decision, the Supreme Court overturned the D.C. Circuit.42 By this stage, the 

petitioners included 12 states along with several local governments, and more than a dozen 

                                                 
41 Article III of the U.S. Constitution limits the authority of federal courts to “cases” and “controversies.” 

U.S. Const. Art. III, Sec. 2. Political questions are not considered to be within the courts’ scope of 

authority. Over the years, case law has established three criteria that must be met in order for plaintiffs to 

have constitutional standing to bring a lawsuit in federal court. As the Supreme Court described it in 

Massachusetts v. EPA, “[t]o demonstrate standing, a litigant must show that it has suffered a concrete and 

particularized injury that is either actual or imminent, that the injury is fairly traceable to the defendant, 

and that a favorable decision will likely redress that injury. 549 US. at 517 (citing Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-561). Climate change is a global problem with many victims. Although some 

argue that the link between GHGs and climate change to be debatable, most scientists consider it a settled 

question. Nevertheless, scientific uncertainty was an issue for the D.C. Circuit. Causation also is a difficult 

issue because it is nearly impossible to connect any particular instance of GHG emissions to any 

particular instance of harm from climate change. The redressability requirement also is difficult because 

no court has authority to address all sources of GHG emissions because they are so diverse in type and 

geography. These standing challenges for plaintiffs in climate change cases have limited litigation as a 

tool to redress the impacts of climate change. In this case, the litigants overcame the standing hurdle in 

the Supreme Court because of Massachusetts’ status as a quasi-sovereign state. This novel aspect of the 

Supreme Court’s decision makes Massachusetts v. EPA as significant of a case for standing doctrine as it is 

for environmental law.  

42 Massachusetts v. EPA, 549 U.S. 497 (2007)  (reversing the D.C. Circuit and holding that the Clean Air Act 

requires EPA to regulate GHGs from new motor vehicles if it determines that GHGs are a threat to public 

health or welfare).   
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public interest organizations.43 This group asked the high court to decide 1) whether the CAA 

authorized EPA to regulate GHG emissions from new motor vehicles, and 2) if so, whether 

EPA’s reasons for not doing so satisfy the mandates of the CAA. In opposition to the petition to 

regulated GHGs, EPA was supported by several intervening trade associations and 10 states.44  

Justice Stevens wrote the majority opinion, focusing on three main issues: standing, 

interpretation of the CAA, and EPA’s discretion to act within the mandates of the CAA. On 

standing, the court assigned substantial importance to Massachusetts being a state suing in 

federal court to protect its quasi-sovereign interests and assert its rights under federal law. In 

this case, the court was persuaded that Massachusetts had the right to challenge EPA’s inaction 

to regulate GHGs under the CAA because not doing so presented an actual and imminent risk 

of harm to Massachusetts.45 In finding this risk of harm to Massachusetts, the court reviewed 

extensive scientific evidence submitted by the petitioners. They concluded that although the 

risk of climate change is widespread, Massachusetts could demonstrate a significant, 

particularized risk in the form of damage to its extensive coastal property from rising sea levels. 

The court also found that even if EPA regulation of GHG emissions from new motor vehicles 

would not by itself prevent harm to Massachusetts, it would materially mitigate the problem as 

an incremental step. That conclusion helped satisfy the standing requirements of causation and 

redressability. That is, the court found that GHG emissions from motor vehicles materially 

                                                 
43 The petitioner states were California, Connecticut, Illinois, Maine, Massachusetts, New Jersey, New 

Mexico, New York, Oregon, Rhode Island, Vermont, and Washington. 549 U.S. at 503, 505. 

44 States intervening on behalf of EPA were Michigan, North Dakota, Utah, South Dakota, Alaska, Kansas, 

Nebraska, Texas, and Ohio. They acted to support EPA’s decision to deny the petition to regulate GHG 

emissions from new motor vehicles. 549 U.S. at 506.  

45 549 U.S. at 521 
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contributed to the risk of harm to Massachusetts and therefore the court ordering EPA to 

regulate GHGs under the CAA would mitigate that harm at least to some extent. Finding that 

Massachusetts could meet these standing requirements was a threshold question that allowed 

the court to proceed to considering the merits of the case.   

Having concluded that Massachusetts had standing to bring this case, the court turned 

to interpreting the CAA and the question of whether it required EPA to regulate GHGs from 

new motor vehicles. The court found EPA’s argument that the CAA does not provide authority 

to regulate GHGs because Congress had not contemplated them to be unpersuasive. This 

finding was based on the Act’s “sweeping definition” of air pollutants: “any air pollution agent 

or combination of such agents, including any physical, chemical… substance or matter which is 

emitted into or otherwise enters the ambient air… . “46 The court also rejected EPA’s assertion 

that later actions by Congress declining to impose mandatory limits on GHG emissions should 

have any bearing on how to interpret Congress’ intentions under the CAA. When the text of a 

statute is clear, the court will not look to legislative history to interpret it. The court reads the 

CAA as being purposely broad so that EPA could address new threats to the public health and 

welfare as they became apparent: 

While the Congresses that drafted § 202(a)(1) might not have appreciated the possibility 

that burning fossil fuels could lead to global warming, they did understand that without 

regulatory flexibility, changing circumstances and scientific developments would soon 

render the Clean Air Act obsolete. The broad language of § 202(a)(1) reflects an 

intentional effort to confer the flexibility necessary to forestall such obsolescence.47 

 

                                                 
46 549 U.S. at 528-529 (quoting § 7602(g) (emphasis added).  

47 549 U.S. at 532.  
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 The Court also rejected EPA’s alternative argument that it had the discretion not to 

regulate GHGs even if the CAA gave it authority to do so. In this section of the opinion, the 

court defined the statutory limits to EPA's discretion under the CAA. If EPA makes an 

endangerment finding, it must regulate emissions of that pollutant. If EPA finds that GHGs are 

a threat to public health and welfare, it must regulate GHGs from new motor vehicles. EPA’s 

reasons for not making an endangerment finding either way must comply with the CAA. The 

court found EPA’s reasons for not making an endangerment finding―chiefly that piecemeal 

CAA regulation would interfere with the President’s comprehensive research and voluntary 

reduction program and his ability to negotiate with key developing nations―were arbitrary 

and capricious they had nothing to do whether GHGs cause climate change.48 The court 

concluded by remanding the case to EPA to either make an endangerment finding or provide a 

better explanation for not doing so that would comply with the CAA.  

 In dissenting opinions, Chief Justice Roberts and Justice Scalia wrote that they would 

have dismissed this case for lack of standing. The Chief Justice viewed this controversy over 

federal regulation of GHGs as being fundamentally a political question not suited to the courts. 

Justice Scalia further noted his dissent on the merits of the case. He argued that the CAA confers 

broad discretion to EPA to determine when to make an endangerment finding and that the 

court should defer to EPA’s judgment. Being presented with a rulemaking petition, in Justice 

Scalia’s view, should not force EPA administrator to act or explain inaction.49 He also argued 

                                                 
48 549 U.S. at 532-534 

49 549 U.S. at 535-559 
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that the CAA’s language supports a narrower interpretation of “air pollutant” which would 

exclude substances, like most GHGs, that occur naturally in the atmosphere in large quantities.  

 In summary, the majority opinion directs EPA to revisit making an endangerment 

finding for GHGs. The agency’s options, according to the court, are to 1) make a finding that 

GHGs threaten public health or welfare and proceed with regulating GHGs, 2) make a finding 

that GHGs do not threaten public health and welfare, or 3) decline to make an endangerment 

finding by presenting evidence that there is too much scientific uncertainty to proceed. The 

court made it clear that the latter two options were not especially tenable based on the evidence 

submitted by petitioners in the case and many of EPA’s own statements.  

3. The Bush Administration Response to Massachusetts v. EPA Decision. 

The Massachusetts v. EPA decision was issued in April 2007. Under the Bush 

Administration, EPA initially took some steps toward making an endangerment finding, but 

declined to actually make the determination before President Bush left office.  In December 

2007, EPA staff completed work on an analysis that concluded that global warming is 

unequivocal and that there is “compelling and robust” evidence that GHG emissions are a 

threat to public welfare.50 The endangerment finding was to be accompanied by a proposed rule 

for tighter automobile emissions standards. But the white house refused to release this 

                                                 
50 A detailed chronology of the Bush administration’s handling of the Massachusetts v. EPA decision and 

its ultimate decision not issue rules is provided in the Washington Post. Juliet Eilperin and R. Jeffrey 

Smith, “EPA Won’t Act on Emissions This Year: Instead of New Rules, More Comment Sought, The 

Washington Post, July 11, 2008, available at http://www.washingtonpost.com/wp-

dyn/content/article/2008/07/10/AR2008071003087.html.  



 26 

document and the issue remained in limbo for months.51 In March 2008, EPA Administrator 

Stephen Johnson announced that he would drop the plan propose regulation. Instead, in July 

2008 EPA issued a wide-ranging notice of proposed rulemaking requesting public comment on 

a range of issues relating to the possibilities of regulating GHGs under the Clean Air Act. The 

notice was accompanied by an announcement from the EPA Administrator that the agency 

would not officially make an endangerment finding or issue any GHG regulations before the 

end of President Bush’s term. Effectively, the Bush administration ran out the clock on making 

any firm decision on how or whether to regulate GHGs under the Clean Air Act.  

4. Progress on CAA Regulation of GHGs in the Obama Administration. 

 Upon taking office in January 2009, the EPA almost immediately began taking steps to 

use the CAA to address climate change. In his first week in office, President Obama asked EPA 

to review the Bush administration’s denial of a waiver that would have allowed California to 

regulate GHG emissions from new motor vehicles. 52 EPA also announced that it was 

considering options for issuing national GHG emissions standards for new cars and whether 

GHGs should be considered in permits for new coal power plants. And most importantly for 

moving all of these initiatives forward, EPA released a proposed endangerment finding on 

April 17, 2009.53 The proposed finding will be published in the Federal Register and then be 

                                                 
51 Juliet Eilperin and R. Jeffrey Smith, “EPA Won’t Act on Emissions This Year: Instead of New Rules, 

More Comment Sought, The Washington Post, July 11, 2008, available at 

http://www.washingtonpost.com/wp-dyn/content/article/2008/07/10/AR2008071003087.html.  

52 Order for Review of Waiver, available at 

http://www.whitehouse.gov/the_press_office/Presidential_Memorandum_EPA_Waiver/, to be published 

in the Federal Register.  

53 The endangerment finding was released on April 17, 2009 along with technical supporting documents 

at http://epa.gov/climatechange/endangerment.html. The proposed finding was published in the Federal 
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open for public comment for 60 days. Two public hearings are scheduled in May in Arlington, 

VA and Seattle, WA. Following the hearings and comment period, EPA will issue a final 

endangerment finding. This finding will provide the basis for EPA to develop regulations, 

which EPA predicts will be ready in “several months.”54  

The proposed endangerment finding makes two key findings. First the EPA 

Administrator proposes to find that current and projected concentrations of six key greenhouse 

gases―carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and 

sulfur hexafluoride―threaten public health and welfare of current and future generations. She 

bases this conclusion on finding that “high atmospheric levels are the unambiguous result of 

human emissions, and are very likely the cause of the observed increase in average 

temperatures and other climate changes.”55 The conclusion that these GHGs threaten public 

health is based on their effects that occur via climate change rather than any danger posed 

directly by their increased ambient levels. EPA cited several health effects from climate change, 

including heat waves, increase regional ground-level ozone, the spread of food and water-borne 

pathogens, the distribution of aeorallegens. As for public welfare, EPA found, among other 

things, that climate change posed a threat based on expected increase in heavy rainfall events, 

flooding, constraints on water resources, changes to crop yields, and the vulnerability of coastal 

communities to sea level rise.56  

                                                                                                                                                             
Register April 24, 2009 as a proposed rule at 70 FR 18886. See also, John M. Broder, “E.P.A. to Clear the 

Way for Regulation of Warming Gases, The New York Times, April 17, 2009, available at 

http://www.nytimes.com/2009/04/18/science/earth/18endanger.html?ref=energy-environment. 

54 Endangerment Finding, 70 Fed. Reg. 18886, at 18890.  

55 Endangerment Finding, 70 Fed. Reg. 18886.  

56 Endangerment Finding, 70 Fed. Reg. 18886, at 18894-18904. 
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In addition to the proposed endangerment finding, EPA proposes to make a “cause and 

contribute finding” for source categories regulated by CAA §202(a) (motor vehicles). EPA 

analyzed GHG emissions from this sector compared to other sectors in the United States and in 

the rest of the world. EPA concluded that GHG emissions from new motor vehicles contribute 

to atmospheric concentrations of GHGs and thus to the threat of climate change.57 In this 

finding, EPA concluded that the unique, global nature of climate change supports finding that 

the threshold for levels of emissions considered to “contribute” is lower than might otherwise 

be appropriate. This is necessary because any source category might appear small on a global 

scale. In this case, §202(a) sources are responsible for 24% of U.S. GHG emissions 4.3% of global 

GHG emissions. Electricity generation from coal is the only category with higher GHG 

emissions than mobile sources in the United States. If the GHG emissions from mobiles sources 

are sufficient for EPA to find that they cause or contribute to endangerment of public health or 

welfare, then EPA is likely to reach the same conclusion for coal power. It is unclear what the 

minimum contribution might be to justify a cause or contribute finding.  

EPA’s two findings set the stage for EPA to develop regulations for GHG emissions 

from new motor vehicles perhaps by the end of 2009. The endangerment finding generally 

supports regulations of GHGs from any source regulated by the CAA. Its conclusions about 

threats to public health and welfare are not tied to the emissions coming from any particular 

sources. To regulate other sources of GHGs under the CAA, like coal power plants and other 

stationary sources, EPA must issue further “cause and contribute findings” to show that, like 

motor vehicles, these sources contribute to atmospheric concentrations of GHGs and thus to 

                                                 
57 Endangerment Finding, 70 FR 18886, at 18904 -18908.  
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climate change. This process follows the mandates from Massachusetts v. EPA and allows EPA to 

control the timing and order in which it attempts to apply GHGs to the CAA. The following 

section will describe in more detail which sections of the Clean Air Act can provide the basis for 

EPA to develop GHG regulations for coal power plants and other sources.  

 

 

IV. Which parts of the Clean Air Act might be applied to GHGs?  

 

Massachusetts v. EPA was about whether the CAA gave the EPA authority to regulate 

GHGs from new motor vehicles. But there are many reasons to believe that EPA’s authority also 

extends to regulating GHGs from other sources. The CAA gives EPA broad authority to 

regulate GHGs from both mobile and stationary sources. For stationary sources, the statutory 

language describing the scope of EPA’s regulatory authority is nearly identical to the language 

construed in Massachusetts v. EPA. The following is a summary of the major provisions of the 

CAA that might be applied to GHGs.  

 

A. Mobile Sources.  

Following Massachusetts v. EPA, there is clear authority under the CAA to regulate 

GHGs from mobile sources since the case dealt directly with those statutory provisions. EPA 

potentially can use the CAA to regulate GHGs from mobile sources in at least three ways.  First, 

the Supreme Court specially ruled that EPA must regulate GHG emissions from new motor 

vehicles under CAA §202 if it makes a finding that such emissions threaten public health and 

welfare, which EPA proposed to do in April 2009. A program under this provision likely would 
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take the form of national GHG emissions standards for cars, trucks, and other mobile sources 

subject to regulation under the CAA. Second, the CAA also has a provision that could allow 

states to regulate GHG emissions from motor vehicles. Under §209, California can seek a waiver 

from to regulate air pollutants from mobile sources with more stringent standards than the 

national programs.58 If the waiver is approved, other states have the option to adopt the 

California standards under CAA §177.  During the Bush administration, California requested a 

waiver that would allow it to set GHG standards for new motor vehicles, but was rejected. 

President Obama, however, announced that he would order EPA to review this decision in his 

first week in office.59 Ordering this review has widely been interpreted as a signal that the 

administration intends to issue the waiver, allowing California and other states to proceed with 

their GHG emission standards for motor vehicles. The final way EPA can consider regulating 

GHG emissions from mobiles sources under the CAA is through regulation of fuel content 

under §211.60  

B.  Stationary Sources.  

In Massachusetts v. EPA, the Supreme Court did not deal directly with EPA’s authority to 

regulate GHGs from stationary sources like coal power plants under the CAA. However, the 

court’s interpretation of CAA provisions for mobile sources likely is applicable to CAA 

                                                 
58 42 U.S.C. 7543(b). 

59 Presidential Memorandum for the Administrator of the Environmental Protection Agency, Subject: 

State of California Request for Waiver Under 42 U.S.C. 7543(b), the Clean Air Act, January 26, 2009, 

available at http://www.whitehouse.gov/the_press_office/Presidential_Memorandum_EPA_Waiver/ or in 

the Federal Register.  

60 Report on the Tools Available Under the Clean Air Act to Immediately Reduce Global Warming 

Pollution, U.S. Senate Committee on Environment and Public Works, Majority Staff Report, January 2009, 

at 8.  
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provisions for stationary sources. The extension of EPA’s authority to GHG emissions from 

stationary sources is apparent both from the language of the statute and from EPA’s actions 

following the Massachusetts v. EPA decision. EPA regulates emissions from stationary sources in 

a variety of ways. The main programs that could be sources of GHG regulation for power plants 

are the National Ambient Air Quality Standards (NAAQS) authorized in §110 and the programs 

that impose review and regulation of new emissions sources: the New Source Performance 

Standards (NSPS) and the New Source Review (NSR) programs.  These programs and their 

potential for effectively addressing GHG emissions from coal power plants will be explored in 

detail below.    

1. National Ambient Air Quality Standards (NAAQS).  

The centerpiece of the Clean Air Act is the National Ambient Air Quality Standard 

(NAAQS) program authorized under §§108-110 of the Act. EPA could designate carbon dioxide 

and other GHGs as criteria pollutants that would become subject to NAAQSs, which are 

determined based on levels necessary to protect public health and welfare. The six current 

criteria pollutants―ozone, carbon monoxide, sulfur oxides, nitrogen oxides, particulate matter, 

and lead― typically cause the damage close to where they are emitted. For example, ozone 

emitted from fuel combustion in cars is the main contributors to urban smog, which is most 

problematic for local air quality and local breathers. For these reasons, NAAQSs are 

administered through state programs and smaller air quality districts. Individual districts, like 

the Twin Cities Metropolitan area, are managed according to whether they are in attainment or 

non-attainment of the NAAQSs. If the Twin Cities were in non-attainment for ozone, sources of 

ozone emission would be subject to stricter controls.  
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Designating a GHG like carbon dioxide as a criteria pollutant would be different from 

conventional pollutants because of its global nature. The location of GHG emissions is not 

related to magnitude or location of the harm it will cause through climate change. If EPA 

determines that ambient carbon dioxide endangers human health, it must establish a NAAQS 

that protects human health within an adequate margin of safety. In the April 2009 

endangerment finding, EPA found that higher concentrations of GHGs in the atmosphere 

threaten public health and welfare through climate change. Ambient levels within an “adequate 

margin of safety” could be a very stringent standard for GHGs.61 Most climate policy proposals 

presume that reaching stable atmospheric concentrations of GHGs will require substantial 

emissions cuts over decades.62 There is no provision in the CAA that would allow EPA to phase 

in NAAQSs for GHGs over such a long period. If carbon dioxide were a criteria air pollutant, 

the entire United States likely would have to be declared in non-attainment and would remain 

so until the world brings global atmospheric concentrations of carbon dioxide under control.  

No state or local region would have the ability to attain such a standard without cooperation of 

the entire world. The rules and structures of the NAAQS program are based on local and 

regional efforts to achieve attainment and are not at all adapted for addressing global 

pollutants.  

2. New Source Review Programs.     

                                                 
61 Courts have consistently interpreted the CAA as prohibiting consideration of cost in setting health 

standards under the NAAQS program, which significantly limits EPA’s discretion. See, e.g., Lead Industries 

Association, Inc. v. EPA, 647 F.2d 1130 (C.A.D.C. 1980) and Whitman v. American Trucking Associations, 531 

U.S. 457 (2001). 

62 For example, in President Obama’s 2010 budget, he proposed reducing GHG emissions from current 

levels by 83% by 2050.  
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In additional to the NAAQS program, EPA regulates air emissions from new sources 

under the New Source Performance Standards (NSPS), and the two New Source Review (NSR) 

Programs: Prevention of Significant Deterioration of Air Quality (PSD) and Non-attainment 

New Source Review (Non-attainment NSR). These programs impose technology standards on 

new and modified emissions sources.  New Source Performance Standards (NSPS), authorized 

under §111, impose performance-based standards for new and modified air pollution sources 

like power plants and industrial facilities. The PSD program prescribes emissions limits for 

large new sources of air pollution such as new coal-fired power plants in areas of the country 

that are in attainment of NAAQSs. Areas not in attainment of NAAQS are covered by the Non-

attainment NSR program. The main difference between the programs is that Non-attainment 

NSR applies to more facilities and imposes a stricter technology standard. These new source 

review programs are based on the theory that the most efficient way to reduce pollution is to 

require increasingly better technology be used in new facilities. Retrofitting old facilities is 

costly, but it is less of a burden to impose requirements at stage where investment is being 

made in new equipment already. Both NSPS and PSD programs apply to brand new facilities as 

well as older facilities that are substantially modified.  

a.  New Source Performance Standards (NSPS).  Section 111(b) of the CAA (42 U.S.C. 

§7411) directs EPA to set performance standards for new and modified sources of air emissions. 

The EPA administrator designates categories of sources to be subject to this program such as 

power plants and large industrial facilities. Many specific sources, including coal power plants, 

are named in the statute and EPA can add more by making a finding that a new category is a 

significant source of a regulated pollutant. While NAAQSs protect public health by establishing 
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ambient air quality standards, NSPS makes new facilities cleaner in the future. NSPS 

regulations require new sources and modified sources to use best available pollution-limiting 

technology. A modified source must meet this standard when the modification would increase 

the rate of discharge of pollutants.  

The NSPS program uses a “best demonstrated technology” standard. EPA sets 

standards for new and modified sources based on what can be achieved by the best 

demonstrated technologies for a source category. “Demonstrated” means technology that is 

broadly achievable in the source category with consideration of costs. The regulations do not 

prescribe the use of certain kinds of technologies, but rather impose regularly updated 

standards for emissions (not reductions). When emissions standards are not practical, EPA can 

instead issue work practice standards. A work practice standard could allow, for example, 

emissions reductions to be achieved through efficiency rather than pollution control technology.  

EPA review standards every 8 years and updates them as necessary. A unique feature of 

NSPS is that proposed rules apply to all new sources going forward even before they are 

finalized. This provision is meant to remove any incentive for there to be a rush to complete 

new facilities under old standards when a stricter standard is proposed. This would shorten the 

amount of time it would take for this program to start having an effect on GHG emissions from 

new sources. Under NSPS, EPA has traditionally maintained flexibility about which pollutants 

to regulate from which sources. This discretion might make it easier for EPA to begin using 

NSPS to impose GHG standards on a few source categories like coal power plants. In 2005, 

before the Massachusetts v. EPA decision, EPA rejected a request to establish NSPS for carbon 
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dioxide, citing its position at that time that it lacked authority to regulate GHGs under the 

CAA.63 

The NSPS program has been criticized for providing a financial disincentive for 

upgrading and replacing out-dated facilities. Imposing performance standards primarily on 

new and modified sources raises the cost of replacing old facilities. Cass Sunstein cited NSPS in 

an article about “paradoxes” of the regulatory state, which he defined as “self-defeating 

regulatory strategies-strategies that achieve an end precisely opposite to the one intended.”64 He 

described this problem as being pervasive in the federal government’s various “best available 

technology” programs, including NSPS.65 Other commentators have discussed this problem in 

terms of “grandfathering” in old facilities by exempting them from new regulations.66 Both the 

NSPS and New Source Review program  target new pollution sources and have limited ability 

to reach existing sources that avoid undergoing major modifications that would trigger the 

more stringent pollution control requirements.  

Under §111(d), the CAA also gives EPA authority to impose performance standards on 

existing pollution sources. Criteria pollutants from existing sources regulated under the 

NAAQS program cannot be regulated under this program. If EPA chose to designate GHGs as 

                                                 
63 See Gerrard, supra note 32, citing 71 Fed. Reg. 9866 (Feb. 27, 2006), at 9869.  

64 Cass Sunstein, “Paradoxes of the Regulatory State, 57 University of Chicago Law Review 402, Spring 

1990.  

65 Sunstein (1990), supra note 64, at 407, 420, and FN61.  

66 See, e.g. Heidi Gorovitz Robertson, “If Your Grandfather Could Pollute, So Can You: Environmental 

“Grandfather Clauses” and their Role in Environmental Inequity,” 45 Catholic University Law Review 

131, Fall 1995. See also, Jonathan Remy Nash & Richard L. Revesz, “Grandfathering and Environmental 

Regulation: The Law and Economics of New Source Review,” 101 Northwestern University Law Review 

1677 (Fall 2007).  
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criteria pollutants, then it would have to rely on the state implementation plans (SIPs) in order 

to regulate existing sources. If EPA does not apply the NAAQS program to GHGs, then §111(d) 

is a potential option for regulating GHGs from existing coal power plants.  

b. New Source Review: Prevention of Significant Deterioration of Air Quality/Non-

attainment New Source Review. The New Source Review (NSR) programs were codified in the 

1977 CAA amendments. The PSD program is meant to prevent deterioration of air quality in 

places that are in attainment of NAAQSs and sensitive places like national parks. New power 

plants in such areas must obtain pre-construction PSD permits, which will require installation 

of Best Available Control Technology (BACT). “Available” means commercially deployed or 

demonstrated technology.  If there is no available control technology, the facility will receive a 

permit with emissions limit. PSD Permits also are required are required for modified sources 

when the change is major and when it would increase actual annual emissions of a pollutant 

above the actual average for the prior two years.  The PSD program applies to sources that have 

the potential to emit 100-250 tons per year of the relevant pollutant.  

Non-attainment New Source Review is a parallel program for areas that are in 

nonattainment of NAAQSs. These non-attainment NSR permits require new and modified 

sources to offset emissions and install technology for the Lowest Achievable Emissions Rate 

(LAER). LAER must be “achievable” but there is no consideration of cost. Major sources subject 

to this program have the potential to emit 100 tons or more of the pollutant in question.  

Both New Source Review programs push technology a little more than the NSPS 

program because they are applied on a case by case basis. For PSD, BACT means the best 

technology available at the time the permit is issued rather than the best technology as of the 
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last time the relevant regulation was updated (as in the NSPS program). The same is true of 

LAER under the Non-attainment NSR program. 

Including GHGs in new source review permitting programs could be a way to 

encourage or force the use of carbon capture and sequestration (CCS) 67 or designs that would 

be compatible with CCS in new coal power plants.68 For example, consideration of GHGs in PSD 

or Non-attainment NSR permits might force utilities to use designs for coal-fired power plants 

like Integrated Gasification Combined Cycle (IGCC) because it has the greatest potential for 

future CCS. IGCC also is potentially more efficient than conventional coal plant technologies 

even without CCS. Large IGCC plants are on the verge of commercial deployment. Only a few 

are in operation today, but several are in the development stages and climate change is 

attracting intense interest in the technology. Actual CCS technology to accompany IGCC or 

other coal power plants is less well-developed, but is the subject of extensive research and 

development.69 Cost estimates for IGCC and CCS vary, but it is agreed that these technologies 

are more expensive than conventional coal-fired power plants. Unlike BACT, the LAER 

standard applicable under Non-attainment NSR does not consider cost, thus it is more likely to 

                                                 
67“ Carbon Capture and Sequestration” or CCS describes a range of technologies that would allow for 

capture of carbon dioxide at some point in the combustion process and geological sequestration of that 

carbon dioxide. The purpose of such technology is to divert carbon dioxide that would otherwise be 

emitted to the atmosphere into permanent underground storage. Such technologies are in development, 

but are not yet commercially available. See Pew Center on Global Climate Change, Congressional Policy 

Brief: Addressing Emissions from Coal Use in Power Generation, Fall 2008.  

68 For a thorough, but pre-Massachusetts v. EPA, analysis arguing for consideration of GHGs in NSR 

permitting of power plants, see Gregory B. Foote, “Considering Alternatives: The Case for Limiting CO2 

Emissions From New Power Plants Through New Source Review,” Environmental Law Review, July 

2004, available at http://www.ciel.org/Publications/CO2_Foote_11May04.pdf.  

69 See, e.g. the FutureGen project sponsored by the U.S. Department of Energy, information available at 

http://www.fossil.energy.gov/programs/powersystems/futuregen/index.html.   
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be able to push the use of these new technologies sooner. CCS is widely viewed as the only 

plausible way to continue substantial reliance on coal for electricity generation and make 

significant GHG emissions reductions at the same time.  

In Friends of the Chattahoochee v. Georgia Department of Natural Resources, a Georgia state 

judge concluded that PSD permits require carbon dioxide emissions limits after Massachusetts v. 

EPA.70 He further decided that IGCC was BACT because the fundamental nature of the facility 

at issue was that it makes electricity from coal. Other courts have taken a much narrower view 

of the fundamental nature of coal facilities requiring PSD permits. In 2007, the Seventh Circuit 

Court of Appeals reiterated the longstanding rule that a permit applicant is not required to 

redesign its proposed plant or alter the “fundamental scope” of its project.71 In elaborating this 

rule, the court used the extreme example that BACT does not require a permit applicant for a 

coal power plant to use nuclear power instead. Nor, the court said, does BACT require a coal 

plant to alter its planned fuel source from a local mine to out-of-state low-sulfur coal. In contrast 

to the Georgia case, this line of reasoning would not support IGCC as BACT for a proposed 

conventional coal power plant. Some state agencies charged with administering CAA permits 

have considered the question of whether IGCC must be part of BACT-analysis and come to 

opposite conclusions. State authorities in Illinois, Kentucky, and Montana have ruled that IGCC 

                                                 
70 Friends of the Chattahoochee v. Georgia Department of Natural Resources, Docket No. 2008CV146398 (Fulton 

City Superior Court, June 30, 2008).  

71 Sierra Club v. EPA, 499 F.3d 653 (7th Cir. 2007) (finding that switching from coal mined on-site to 

imported low-sulfur coal was beyond the scope of the requirements of BACT in a PSD permit because it 

would require the permit applicant to change the fundamental scope of its project).   
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should be evaluated for new coal power plants, while Wisconsin decided that consideration of 

IGCC is not required.72 

In November 2008, EPA’s Environmental Appeals Board considered the issue of GHGs 

in a Sierra Club challenge to a permit for a new coal-fired generating unit at a Deseret Power 

Electric Cooperative power facility in Utah.73 The Board found that EPA had not provided 

significant justification for not considering carbon dioxide in PSD program permits for coal 

power plants. In December 2008, EPA administrator Stephen Johnson wrote a memo clarifying 

that EPA would not include carbon dioxide in PSD permits because carbon dioxide is not a 

pollutant under the Clean Air Act that requires actual control of emissions. In February, 

President Obama’s new EPA administrator Lisa Jackson granted a request from the Sierra Club 

to reconsider this decision, opening the possibility of considering carbon dioxide in PSD 

permits. Administrator Johnson’s December memo remains the official policy of EPA on 

consideration of GHGs in BACT analysis for now, but that could change imminently if 

Administrator Jackson changes EPA’s position. Alternatively, as will be discussed further 

below, consideration of GHGs in NSR permits might be required automatically when EPA 

issues GHG regulations for mobile sources (or under any CAA program).  

Administrator Jackson’s decision to reconsider this issue suggests that consideration of 

GHGs in NSR air permits might be a viable way for the agency to proceed with GHG regulation 

under the CAA. These permits are issued on a case by case basis for new facilities, requiring the 

                                                 
72 See Gerrard, supra note 32, at 149-150.  

73 In re Deseret Power Electric Cooperative, PSD Appeal No. 07-03, PSD Permit NO. PSD-OU-0002-04.00, U.S. 

EPA Environmental Appeals Board, November 13, 2008 (finding ambiguity in the Clean Air Act as to 

which air pollutants are “subject to regulation under the Act” and remanding the issue to EPA for 

determination of whether carbon dioxide falls into that category).  
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BACT or LAER technology available at the time of the application.  Cost, impact on energy 

production, and environment are part of BACT analysis,  but cannot be considered for LAER. 

Even though it remains an open question whether technology exists for reducing GHG 

emissions from coal plants that would meet BACT or LAER’s standards for  availability, 

consideration of GHGs in PSD permits would require GHG control technology for new and 

modified coal plants as soon as it becomes sufficiently demonstrated and available.  

 

 

V. Evaluating Use of the Clean Air Act to Regulate GHGs from Power Plants. 

 

So far, this paper has provided background and context for how and why the Obama 

administration might use the Clean Air Act to regulate GHGs. This section will analyze in more 

detail the legal, political, and policy basis for using the CAA to regulate GHG emissions from 

coal power plants under the NAAQS, NSPS and PSD programs.  

 

A. Legal Evaluation: EPA’s Obligations and Constraints under the Clean Air Act. 

1.  EPA’s Legal Obligation to Regulate GHGs under the Clean Air Act. 

 

 Prior to Massachusetts v. EPA, the question was whether the CAA provided any 

authority to regulate GHGs as air pollutants. The Supreme Court affirmatively answered that 

question for mobile sources and probably for stationary sources as well. It is now fairly certain 

that EPA has authority to regulate GHGs, but it might also be obligated to do so. Under 

Massachusetts v. EPA, the court did not leave much room for EPA to choose not to exercise its 

authority under the CAA. The Obama Administration might have a variety of political and 
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policy reasons to pursue using the CAA to regulate GHGs, but it also might do so because it 

lacks the authority not to regulate.  

  Under Massachusetts v. EPA, EPA must regulate GHGs after it makes an endangerment 

finding. The final version of this finding is now expected to be published in June 2009. The 

Supreme Court’s decision technically only covered GHG emissions from new motor vehicles 

and EPA is choosing initially to only make a “cause and contribute” finding for that sector. The 

endangerment finding is a scientific analysis of whether greenhouse gases pose a threat to 

public health or welfare. In the United States, electricity is an even larger source of GHGs than 

transportation and thus is an even larger contributor to climate change. The public health and 

welfare impacts considered by EPA are from climate change caused by GHGs. There is no way 

for EPA to separate the impacts of climate change from transportation emissions from impacts 

of climate change caused by electricity production emissions. Thus the forthcoming 

endangerment finding will provide the underlying justification for EPA to regulate GHG 

emissions from any sector.  

Moreover, it may compel EPA to regulate GHG emissions from every sector over which 

it has authority under the CAA. EPA officials under both the Bush and Obama administrations 

have concluded the Massachusetts v. EPA ruling might compel or at least allow the agency to 

exercise authority beyond the mobile sources at issue in that case.74 They reached this 

                                                 
74 Under the Bush Administration, “EPA’s review of these provisions and their interconnections indicated 

that a decision to regulate GHGs under section 202(a) or another CAA provision could or would lead to 

regulation under other CAA provisions.” 73 Fed. Reg. 44417 

 

 



 42 

conclusion in large part because the CAA includes virtually identical language defining air 

pollutants and articulating its public health and welfare standard for regulation throughout the 

Act. The language at issue in Massachusetts v. EPA that provides authority to EPA to regulate 

emissions from motor vehicles under 42 U.S.C. § 7521(a)(1) (emphasis added) reads: 

The Administrator shall by regulation prescribe … standards applicable to the emission 

of any air pollutant from any class or classes of new motor vehicles or new motor vehicle 

engines, which in his judgment cause, or contribute to, air pollution which may reasonably 

be anticipated to endanger public health or welfare. 

 

This language was definitely construed by the Supreme Court to provide EPA with 

authority to regulate GHGs from new motor vehicles, an obligation to make a determination 

if GHGs endanger public health or welfare unless there is too much scientific uncertainty to 

answer the question, and an obligation to regulation to regulate GHGs if an endangerment 

finding is made.  

Strikingly similar language is used to describe EPA’s regulatory authority in other parts 

of the CAA that could potentially apply to GHGs. For example, EPA’s authority to 

promulgate NAAQSs under 42 U.S.C. §7409 (emphasis added) reads: 

“The Administrator … shall by regulation promulgate such proposed national primary 

and secondary ambient air quality standards … the attainment and maintenance of 

which in the judgment of the Administrator, based on such criteria and allowing an adequate 

margin of safety, are requisite to protect the public health.” 

 

Like in the motor vehicles program, the EPA Administrator “shall by regulation” promulgate 

standards which “in the judgment” of the Administrator “protect public health.” The program 

authorizes secondary standards to protect public welfare. EPA might have some discretion 

under CAA §108(a) in deciding whether to designate GHGs as criteria pollutants to be 

regulated under this program: 
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For the purpose of establishing national primary and secondary ambient air quality 

standards, the Administrator shall … publish … a list which includes each air 

pollutant― 

(A)  emissions of which, in his judgment, cause or contribute to air pollution which may 

reasonably be anticipated to endanger public health or welfare;  

(B)  the presence of which in the ambient air results from numerous or diverse mobile or 

stationary sources; and  

(C) F or which air quality criteria had not been issued before December 31, 1970 but for 

which he plans to issue air quality criteria under this section.  

 

CAA §108(a)(C) seems leave it to the Administrator to decide whether he or she “plants” to 

issue air quality criteria under this section. But if an air pollutant meets the first two 

conditions in (A) and (B), then the Administrator’s discretion might be limited. When an 

environmental group sued EPA in the 1970s to list lead as a criteria pollutant, the court 

ordered EPA to list it because the Administrator had already determined that (A) lead has 

an adverse effect on public health and (B) comes from  the requisite numerous or diverse 

sources.75  EPA could attempt to try justifying delay in using the NAAQS program for 

GHGs under §108(a)(C), but the lead precedent makes that option quite vulnerable to legal 

challenge.  Like lead, GHGs have already been deemed threats to public health and welfare 

(presuming the proposed endangerment finding is finalized) and GHGs come from 

numerous and diverse stationary and mobile sources. These two factors would satisfy (A) 

and (B), which following the lead case, would leave EPA with no discretion not to designate 

GHGs as criteria pollutants under the NAAQS program.  

                                                 
75 Natural Resources Defense Council, Inc. v. Train, 411 F. Supp. 864 (D.C.N.Y. 1976), affirmed 545 F.2d. 320 

(2nd Cir. 1976) (“The structure of the Clean Air Act as amended in 1970, its legislative history, and the 

judicial gloss placed upon the Act leave no room for an interpretation which makes the issuance of air 

quality standards for lead under s 108 discretionary. The Congress sought to eliminate, not perpetuate, 

opportunity for administrative foot-dragging. Once the conditions of ss 108(a) (1)(A) and (B) have been 

met, the listing of lead and the issuance of air quality standards for lead become mandatory.”)  
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The programs regulating emissions from new and modified sources also have similar health 

and welfare mandates. EPA’s authority to issue New Source Performance Standards (NSPS) 

under 42 U.S.C. §7411(b)(1)(A) provides (emphasis added):  

The Administrator shall … publish … a list of categories of stationary sources. He shall 

include a category of sources in such list if in his judgment it causes, or contributes 

significantly to, air pollution which may reasonably be anticipated to endanger public health or 

welfare.  

 

And the Prevention of Significant Deterioration (PSD) program provides its purpose under 

42 U.S.C. §7470(1) (emphasis added) as: 

[T]o protect public health and welfare from any actual or potential adverse effect which in 

the Administrator’s judgment may reasonably be anticipate[d] to occur from air pollution or 

from exposures to pollutants in other media, which pollutants originate as emissions to                                                                                                

the ambient air), notwithstanding attainment and maintenance of all national ambient 

air quality standards; 

 

All of these provisions authorizing regulation in various CAA programs  contain the 

same three elements as §202 authorizing regulations of new mobile sources. First, they both 

require the EPA Administrator to regulate (“shall”) under certain conditions. Second, those 

conditions occur under circumstances determined by the Administrator’s “judgment.” 

Third, each of these provisions requires the Administrator to make a judgment based on 

protecting public health or welfare. In Massachusetts v. EPA, the supreme court decided that 

these elements added up to making regulation mandatory if EPA makes the requisite 

threshold findings: 1) that the air pollutant in question endangers public health or welfare, 

and 2) that the source in question of the air pollutant causes or contributes to that harm.  

The PSD program provides a further compelling reason to think that EPA will be 

required to include GHGs in air permit programs in the near future. Under PSD, a proposed 



 45 

facility “is subject to the best available control technology for each pollutant subject to 

regulation under this chapter.”76 Following Deseret case described above, EPA declared that 

“subject” to regulation only mean pollutants that are subject to binding emissions limits 

under CAA, which is not yet the case for GHGs. The Obama administration EPA is 

reconsidering this position. But even if it does not change this policy, the April 

endangerment finding said that EPA expects to propose GHG regulations for mobile 

sources within months. When those regulations become final, GHGs will be subject to 

binding regulations under the CAA. At that point, EPA might have no choice but to include 

GHGs in the NSR air permit programs based on the plain language of the statute.   

2. How does the CAA Limit EPA’s Options for Regulating GHGs?  

As described above, there are a range of programs in the CAA that might be applicable 

to GHGs and the Massachusetts v. EPA decisions suggests EPA has broad authority to use those 

programs for that purpose. But there are also important limits to EPA’s discretion in adapting 

those programs for GHGs. The CAA is a complex and comprehensive air pollution control and 

air quality statute. Its layered and interlocking programs have grown more numerous and more 

prescriptive with each of Congress’ major overhauls of the statute. The 1990 Amendments were 

especially prescriptive, giving EPA a remarkably long list of specific tasks and deadlines. All of 

these details imposed by Congress limit EPA’s discretion in designing regulations. The CAA is 

flexible to apply to pollutants not originally contemplated by Congress (i.e. GHGs), but the 

kinds of regulations available to control them are limited by the parameters written into the 

statute.  

                                                 
76 42 U.S.C. §7475(a)(4).  
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 GHGs will not be the first instance where EPA has needed to adapt the typically locally-

focused CAA to address problems of regional, national, or international scope. In 1990, 

Congress amended the CAA with two titles to deal with two such issues: interstate acid 

deposition and stratospheric ozone depletion. But EPA has been left to adapt the regulatory 

structure as is to other regional/national pollution problems such as interstate air pollution. For 

both of those issues, EPA tried to build on the success of the national sulfur dioxide emissions 

trading program that Congress authorized in Title IV of the CAA in 1990.77 To cope with the 

problem of acid deposition caused by emissions from power plants and other industrial 

facilities, Title IV phased in national caps for sulfur dioxide emissions. In order to achieve the 

required emissions reductions efficiently, Title IV created an emissions trading program in 

which regulated parties could buy and sell allowances to emit certain amounts of sulfur 

dioxide.78 Following the economic and environmental success of that program79, EPA sought to 

emulate it for interstate air pollution during the Bush Administration without any new mandate 

from Congress. 

                                                 
77 Clean Air Act, Title IV, Acid Deposition Program, codified in 42 U.S.C. §7651b.  

78 This program is the model for the proposed cap-and-trade program for GHGs that has appeared in 

several bills introduced Congress and most recently the Waxman-Markey draft bill.  

79 In 1980, U.S. sulfur dioxide emissions were 18 million tons/year. The goal of the Acid Deposition 

Program was to cut these emissions by half by 2000. The cap-and-trade design was based on the nature of 

the pollutants. Like GHGs, the location of the emissions is not closely related to the environmental harm 

they cause. This was the first large-scale implementation of an emissions trading program in the world. 

The cost savings from allowing emissions trading turned out to be greater than anybody originally 

contemplated. And the market created a strong incentive for developing better control technology. CAIR 

would have further reduced U.S. sulfur dioxide emissions to 3 million tons by 2015, though its purpose 

was to reduce ozone rather than acid deposition. See Gerrard, supra note 32 at Chapter 18: Emissions 

Trading by Dennis Hirsch, Andrew Bergman, and Michael Heintz.  
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 EPA issued the Clean Air Interstate Rule (CAIR) to require reductions of emissions of 

sulfur dioxide and nitrogen oxides in 28 eastern states and the District of Columbia. The 

purpose of the rule was to reduce the impact of upwind sources on out-of-state downwind 

areas in nonattainment of NAAQSs for particulate matter and ozone. Sulfur dioxide and 

nitrogen oxides are precursor pollutants for particulate matter and ozone. In designing this 

program, EPA created a metric for determining what level of emissions constitutes a 

“significant contribution to another state’s nonattainment program.”80 The nature of the 

pollution problem was regional (the eastern half of the United States), thus EPA wanted a 

regional program for addressing it. And, from experience with the acid deposition program, 

EPA knew that regional emissions trading would be an economically efficient design for the 

program. North Carolina and other states challenged the program in court because they 

objected to EPA’s metric for determining an upwind state’s contribution to a downwind state’s 

nonattainment problem. When the U.S. Court of Appeals for the District of the District of 

Columbia heard the case, it vacated the entire program. EPA had tried to stretch its authority to 

regulate acid deposition under Title IV with an emissions trading program to supporting its 

goals for the same pollutants under the NAAQS program. The court found that nothing in CAA 

authorized a regional emissions trading program for the NAAQS program.81 EPA had authority 

to implement an emissions trading program for sulfur dioxide for the purpose mitigating acid 

deposition, but not for the purpose of reducing ozone or particulate matter pollution.  

                                                 
80 North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008). 

81 North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008). 
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 The North Carolina v. EPA case has specific and broad implications for how EPA might 

be limited in issuing GHG regulations. Generally, this case illustrates that EPA rules are 

vulnerable to legal challenges when they push the boundaries of what is specifically authorized 

in the CAA. North Carolina v. EPA and other cases involving mercury and haze rules show that 

these legal challenges are likely to prevail.82 More specifically, these cases strongly indicate that 

EPA has no authority under the CAA to establish a national cap-and-trade program for GHGs. 

That means any GHG regulations issued by EPA under the CAA would be limited to more 

traditional “command and control” style regulations with source by source requirements for 

emissions reductions. The kind of regulation can provide certain emissions reductions, but 

cannot take advantage of any of the market efficiencies of cap and trade.  

 

B. Political Evaluation: EPA’s Efforts to Regulate GHGs under the CAA are a Political 

Strategy to Force Congress to Act. 

 

There is little question that climate change is on the agenda in Washington D.C. this 

year.83 President The EPA under President Obama and Administrator Jackson is pursuing GHG 

                                                 
82 New Jersey v. EPA, Case No. 05-1097 (D.C. Cir. 2008) (vacating the Clean Air Mercury Rule, which 

would have established a voluntary cap-and-trade program for mercury emissions from coal power 

plants under §111 of the CAA, 42 U.S.C. 7411) and American Corn Growers’ Association v. EPA, 291 F.3d 1 

(D.C. Cir. 2002) (vacating EPA’s regional haze program).  

83 An issue is on the agenda when it is being talked about by decision makers, key stakeholders and 

interest groups, and the issue specialists that comprise the policy community. Being “on the agenda” is a 

threshold for any issue to receive serious attention by policymakers. See John W. Kingdon, Agendas, 

Alternatives, and Public Policies, Second Edition. New York: Longman, 1995. A policy window for 

federal climate legislation is open now for several reasons. President Obama campaigned on the issue 

and won the November 2008 election decisively. He has continued to highlight the issue as President, 

including by ordering EPA to follow through on the Supreme Court’s order in Massachusetts v. EPA and 

pursue regulating GHGs under the Clean Air Act. EPA’s process under the CAA creates a sort of 

deadline for Congress to decide whether it wants to shape federal climate policy. Another focusing event 

for climate legislation this year is the international meeting in Copenhagen planned for December where 
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regulation under the CAA despite consistently stating its support for Congress to pass new cap-

and-trade legislation. On March 23, 2009, the day the news media reported that EPA had sent its 

proposed endangerment finding to the White House, a White House spokesperson made the 

described the administration’s position for the Washington Post and other news media outlets:   

"The president has made clear that to combat climate change, his strong preference is for 

Congress to pass energy security legislation that includes a cap on greenhouse gas 

emissions," said White House spokesman Ben LaBolt. "The Supreme Court ruled that the 

EPA must review whether greenhouse gas emissions pose a threat to public health or 

welfare, and this is simply the next step in what will be a long process that engages 

stakeholders and the public."84 

 

This message is consistent with President Obama’s recent public statements about climate 

policy, most prominently in his speech to the joint session of Congress in February and in 

his proposed 2010 budget. In the speech, President Obama called for Congress to send him 

cap-and-trade legislation as part of his broader agenda to revitalize the economy with 

investment in clean technology and efficiency. Later the same week, the President presented 

his 2010 budget with details on his vision for the cap-and-trade system. Starting, in 2012, he 

proposes that the federal government can collect $150 billion over ten years from auctioning 

GHG emissions allowances under a cap that would reduce U.S. GHG emissions 14% below 

2005 levels by 2020 and 83% below 2005 levels by 2050.   

This budget proposal and the President’s other public statements combine to show 

that EPA’s efforts to regulate GHGs under the CAA are happening in parallel with an 

                                                                                                                                                             
nations will attempt to negotiate an international treaty on GHGs to follow the Kyoto Protocol  See 

Kingdon (describing agendas, policy windows, and focusing events).  

84 Juliet Eilperin, “EPA Presses Obama to Regulate Warming Under Clean Air Act,” The Washington Post, 

March 24, 2009, available at  http://www.washingtonpost.com/wp-

dyn/content/article/2009/03/23/AR2009032301068.html.  
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ambitious legislative agenda for energy and climate change.  But even though the President 

has shown clear support for new legislation this year, it remains to be seen how aggressive 

the administration will be in pushing that legislation. For example, the administration did 

not fight to keep revenue from carbon allowance auctions in budget resolutions passed by 

Congress in April.85 The administration has many competing domestic priorities that could 

push climate legislation aside, including fixing the financial system, revamping the 

economy, and overhauling healthcare.  

 Congressional leaders are similarly focused on passing new legislation. Senator 

Barbara Boxer, who heads the Senate Committee on Public Works and the Environment has 

held hearings on cap and trade. But that committee also is factoring in the possibility of 

using the CAA in its present form to regulate GHGs. A January 2009 majority staff 

committee report recommended the use of several regulatory programs under the CAA for 

GHGs.86 While arguing that new climate change legislation should be a top priority of the 

111th Congress, the report recommended granting California a waiver to regulate GHGs 

from motor vehicles, issuing national GHG emissions standards for motor vehicles, 

lowering the carbon content of fuels, and setting performance-based GHG standards for 

new and existing stationary sources.87 For stationary sources, the report specifically suggests 

                                                 
85 John M. Broder, “Obama, Who Vowed Rapid Action on Climate Change, Turns More Cautious, The 

New York Times, April 10, 2009.  

86 Report on the Tools Available Under the Clean Air Act to Immediately Reduce Global Warming 

Pollution, U.S. Senate Committee on Environment and Public Works, Majority Staff Report, January 2009.  

87 Report on the Tools Available Under the Clean Air Act to Immediately Reduce Global Warming 

Pollution, U.S. Senate Committee on Environment and Public Works, Majority Staff Report, January 2009, 

at 2.  
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that EPA could begin by regulating emissions from coal power plants under the New 

Source Performance Standards and New Source Review programs.88 

While the Senate Committee report appears favorable to retaining some role for 

established CAA programs to address GHGs that might not be the case for members of the 

House of Representatives. House Democrats releases a draft climate and energy bill on 

March 31, 2009 with ambitious new programs for energy (a national renewable electricity 

standard) and a cap and trade program for GHGs.89 Under the House bill, the cap and trade 

program would be a major new title under the CAA, but GHGs would be exempted from 

regulation under existing CAA programs. Specifically, the proposed bill would prohibit 

GHGs from being regulated as criteria pollutants or as hazardous pollutants on the basis of 

their being greenhouse gases and would prevent GHGs from being subject to new source 

review programs.90 But the draft bill also proposes creating a new performance standards 

program specifically for GHGs.  

 It is speculative to guess the actual political reasoning of President or Congress for 

pursuing multiple climate change strategies. But whatever their internal thinking might be, 

there are several apparent political reasons that pursing both legislation and regulation of 

                                                 
88 Report on the Tools Available Under the Clean Air Act to Immediately Reduce Global Warming 

Pollution, U.S. Senate Committee on Environment and Public Works, Majority Staff Report, January 2009, 

at 9-11.  

89 The American Clean Energy and Security Act of 2009, Discussion Draft, U.S. House of Representatives, 

released March 31, 2009, available at 

http://energycommerce.house.gov/Press_111/20090331/acesa_discussiondraft.pdf. The draft bill is 

authored by democrats Henry Waxman of California, chair of the Energy and Commerce Committee and 

Edward J. Markey of Massachusetts. 

90 The American Clean Energy and Security Act of 2009, Discussion Draft Summary, U.S. House of 

Representatives Energy and Commerce Committee, released March 31, 2009, 

http://energycommerce.house.gov/Press_111/20090331/acesa_summary.pdf at 5.  
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GHGs makes sense for the Obama administration and for advocates of climate policy in 

Congress. Under the Bush administration, EPA delayed and ultimately opted not to move 

forward with proposing binding GHG regulations under the CAA. In contrast, President 

Obama and his EPA have made regular headlines with their moves toward making such 

proposals in their first months in office. These moves have kept climate change on the 

agenda in a time when Congress was focused on economic issues (e.g. the stimulus bill and 

overseeing the bank bailouts). The CAA provided a way for the Obama administration to 

demonstrate that it was breaking with the Bush administrations climate and environmental 

policies before it was ready to bring major energy or climate legislation to Congress. 

Proceeding with the endangerment finding allows the administration to underline how 

seriously it takes climate change.91  

 In addition to keeping climate change high on the agenda, pursuing GHG 

regulations under the CAA provides the administration with a path to accomplish its 

climate policy goals if progress for new legislation stalls. With the endangerment finding 

and other moves, EPA has signaled that it will proceed with using the CAA until Congress 

gives the agency a new direction for GHGs. With the CAA regulatory process underway, 

there is pressure for Congress to proceed with legislation if it wants to have a say in 

designing federal climate policy. It also means that stakeholders have a reason to participate 

                                                 
91 Michael Northrop and David Sasson outlined several of these arguments for using the CAA 

strategically in the broader climate policy debate in “Clean Air Jump-Start,” Environmental Finance, 

October 2008. 
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in negotiating new legislation rather than seeking to delay it.92 EPA can and must consider 

public input through notice and comment when designing regulations, but it is limited by 

the structure of the CAA in how in can respond to concerns that are raised. Congress, in 

contrast, has great latitude in designing a climate change program. A high profile issue like 

climate change will likely attract vigorous public debate.  

 While the Obama administration is proceeding with using the CAA to regulate 

GHGs in several ways, it is not choosing the most aggressive paths for doing so. The 

endangerment finding is expected to provide a strong justification for regulating GHGs 

under the CAA, but EPA is opting not to simultaneously propose regulations. Issuing the 

endangerment finding first and following later with proposed legislation gives Congress 

more time to act. Choosing not to rush CAA regulations might reflect the administration’s 

preference for new legislation from Congress or it might reflect how complicated 

developing the regulations actually will be under current programs. In either case, the effect 

is that President Obama will be able to use the on-going EPA process as leverage for 

negotiations in Congress.  

 The question then becomes whether it would be a good idea for the Obama 

administration to actually use current Clean Air Act programs to regulate GHGs from 

power plants. There is more support in Washington D.C. for serious climate legislation than 

perhaps ever before, but there are many reasons that passage of legislation might be 

                                                 
92 For example, business leaders told the New York Times in April that believed their interests were much 

more likely to be heard in vigorous public debate in Congress and made it clear that they opposed EPA 

regulation of greenhouse gases under current Clean Air Act programs. See  John M. Broder, “Obama, 

Who Vowed Rapid Action on Climate Change, Turns More Cautious, The New York Times, April 10, 

2009.  
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delayed. In 2009, the United States is grappling with the worst financial crisis and perhaps 

the worst recession since the Great Depression. Proponents of climate legislation have 

argued that investment in clean energy technologies can fight climate change and revitalize 

the economy at the same time. But opponents are beginning to articulate an alternative 

frame that equates cap-and-trade with an energy tax that will hurt consumers and cripple 

the economic recovery.93 If this frame takes hold and the economic recovery remains slow, it 

is easy to imagine comprehensive federal climate legislation being delayed another year or 

more. If that turns out to be the case, the Obama administration might be in a position of 

actually implementing GHG regulations under current CAA programs.94 The following 

section will analyze some of the policy strengths and weaknesses of these programs as they 

might be applied to GHGs.  

 

                                                 
93 See, e.g., Representative John Boehner’s (R-OH) statement on the Waxman-Markey draft American 

Clean Energy and Security Act: “Boehner on Democrats’ National Energy Tax: ‘The Wrong Thing to Do 

and the Worst Possible Time to Do It,’” March 31, 2009, available at 

http://boehner.house.gov/News/DocumentSingle.aspx?DocumentID=120049.  

94 How an issue is framed in the public debate can be critically important to how and whether the 

problem is addressed by public policy. In “Framing Wars,” Matt Bai defined frames as language used to 

define a debate and place an issue in the context of a larger narrative. See Matt Bai “The Framing Wars” 

New York Times Sunday Magazine, July 17, 2005. The opponents of comprehensive climate legislation are 

working to tie the word “tax” to cap-and-trade proposals and want the public debate to focus on whether 

we can afford higher energy prices when so much of the economy is already struggling. President Obama 

and other advocates of climate legislation are not trying avoid framing climate policy as an economic 

issue―they talk about rebuilding the economy with clean energy investment, green jobs” and making 

“renewable energy the profitable kind of energy.” See, e.g., President Obama’s speech to a joint session of 

Congress on February 24, 2009, available at http://www.whitehouse.gov/the_press_office/Remarks-of-

President-Barack-Obama-Address-to-Joint-Session-of-Congress and the Obama-Biden campaign proposal 

“New Energy for America,” available at http://my.barackobama.com/page/content/newenergy.  But they 

want the environment and energy security to be featured in the debate as well because those arguments 

strengthen the case for aggressive climate policy now.  
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C. Policy Evaluation: Policy Factors Weigh for and Against Regulating GHG Emissions from 

Coal Power Plants under the Clean Air Act.  

 

As discussed above, the Obama administration has several compelling legal and 

political reasons to pursue regulating GHGs under the CAA. But are there independent policy 

reasons to pursue this path for power plants? To evaluate whether using the CAA makes sense 

on its own merits, this section will examine the proposal according to five criteria: 1) 

effectiveness, 2) efficiency, 3) equity, and 4) manageability.95 These criteria will be applied to 

each to the Clean Air Act programs that are most likely to be suitable for regulating GHG 

emissions from coal power plants: the NAAQS, NSPS, and PSD programs. 

1. Effectiveness. 

Evaluating a policy’s effectiveness means determining whether the policy is likely to 

achieve its goals or objectives.96 The basic goal of any climate policy is to mitigate the 

consequences of global climate change. The purpose of regulating GHGs under the CAA is to 

control U.S. GHG emissions that contribute to global climate change and to encourage the 

development and deployment of less GHG-intensive technologies that will help us achieve 

GHG emissions reductions. For coal power plants, the question is whether CAA regulation 

could substantially reduce GHG emissions from coal power plants and thus their overall 

contribution to climate change. Whether CAA programs can effectively achieve these objectives 

in practice depends on many factors, including whether the proposal is technically feasible and 

                                                 
95 These criteria are derived from two sources: Michael E. Kraft and Scott R. Furlong, Public Policy: 

Politics, Analysis, and Alternatives, 2nd Edition, CQ Press, 2007, 26, 100-102, 148-172 and Lester M. 

Salamon, The Tools of Governance: A Guide to the New Governance, Oxford University Press, 2002, 22-

24.  

96 Kraft and Furlong (2007) at 26.  
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can be plausibly implemented. 97 One reason pursuing regulation of GHGs under the CAA 

could be an effective strategy is that it is hedge against the risk that negotiations for cap-and-

trade legislation will break down or that new legislation will be too weak to be effective.98 

The NAAQSs program is the broadest in scope and would have the ability to set 

ambient air standards for GHGs that might be comparable to the caps that might be set in a cap-

and-trade program. But the potential effectiveness of the NAAQSs is undermined by its 

localized implementation structures that cannot on their own achieve the kinds of emissions 

reductions needed bring atmospheric concentrations of GHGs to a level “within an adequate 

margin of safety” for public health, as would be required in setting NAAQS levels.  

Under the NSPS and NSR programs, whether it is technically feasible to reduce GHG 

emissions from coal power plants depends on how flexibly that goal is conceived. Among its 

other GHG-related activities EPA is reconsidering whether carbon dioxide should be 

considered in PSD permits. But even if EPA decides that carbon dioxide is an air pollutant 

“subject to regulation” under PSD, it is not clear what BACT is available to impose on proposals 

for new conventional coal power plants. At the very least, consideration of GHGs in PSD 

permits would require applicants to consider GHGs in planning their projects. As new 

emissions control technology becomes available, consideration of GHGs in the permits would 

also provide an avenue for third parties to challenge coal projects. The same would be true non-

attainment NSR permits.99 In sum, it is not clear to what extent new source review programs 

                                                 
97 Kraft and Furlong (2007) at 26. 

98 See Northrop and Sassoon (2008), supra note 91. 

99 Determining whether the PSD or non-attainment NSR permit program applies to a new coal power 

plant proposal depends on how EPA decides to proceed with GHGs under the NAAQS program. If EPA 
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could currently impose GHG reduction technology on coal power plant programs because 

control technology might not be “available.” However, at least considering GHGs in new source 

review permits would provide a way to impose control technology in the future as technology 

becomes available. More favorable court decisions along the lines of the Georgia case described 

above might also push applicants to consider IGCC and CCS technology over conventional 

technology.  

On their own, NSR and NSPS are mostly limited to addressing new sources of GHG 

emissions. Reducing growth in GHG emissions from new coal power plants would be 

important contribution to controlling U.S. GHG emissions overall, but these programs can do 

little to address the GHG emissions that come from existing electricity generation (34% of U.S. 

GHG emissions, mostly from coal power plants). The NAAQS program has a greater ability to 

address the diverse new and existing source of GHGs. For example, in an area that is in non-

attainment of an air quality standard, a non-attainment plan can impose “reasonably available 

control technology” (RACT) on existing sources.100 This standard is less stringent than the BACT 

or LAER standards that can be imposed on new sources under NSR, but it would provide some 

ability to address emissions from existing sources.101 But without RACT imposed through plans 

developed for the purpose of attaining NAAQS, the CAA has little ability to reach existing 

sources of GHGs.  

                                                                                                                                                             
declares the entire country to be in non-attainment, then the non-attainment NSR program will apply. If 

EPA makes no such determination, it is not clear which program should apply.  

100 42 U.S.C. §7502(c)(1).  

101 For more explanation of technology standards that can be imposed under the CAA on new and 

existing sources, see Nash & Revesz (2007), supra note 66,  
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2. Efficiency. 

 

There are two ways to evaluate the economic efficiency of using the CAA to regulate 

GHG emissions from power plants. The CAA can be compared to alternative climate policy 

options like cap and trade or a carbon tax. Or using the CAA can be compared with doing 

nothing.  Any climate policy that includes mandatory emissions reductions and technology 

changes is going to have costs associated with it.  But there also are serious costs associated with 

damage caused by climate change. The costs of climate damage that could be avoided by 

mitigation can be attributed to the option of doing nothing. How to quantify these costs and 

benefits depends on many variables, including discount rates, assumptions about risk and 

valuation of equity and environmental resources.102 The efficiency of any U.S. climate policy 

also depends on what actions are taken by the rest of the world. But for the CAA, a finding that 

an air pollutant threatens public health or welfare is the critical factor for justifying regulation, 

not cost-benefit analysis. Thus, in the event that Congress does not pass climate legislation in 

the near future, EPA probably cannot consider the cost of imposing GHG regulations under the 

CAA as a major factor in how it proceeds. Consideration of cost is allowed in some 

circumstances, such as determining BACT under the PSD program, but not for making the 

general decision about which air pollutants are subject to regulation.  

CAA regulations of GHGs most closely resemble traditional command-and-control 

environmental policies. Programs like NAAQS, NSPS, or PSD would impose emissions caps or 

                                                 
102 For a review of recent economic literature on climate change and the types of assumptions and 

uncertainties that most influence the economic case for taking significant action to mitigate climate 

change, see Geoffrey Heal, Climate Economics: A Meta-Review and Some Suggestions for Future 

Research, Review of Environmental Economics and Policy, volume 3, issue 1, winter 2009, 4-21.  
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technology standards on coal power plants. Unlike a cap-and-trade program, CAA programs 

probably do not have the capability of providing a market-based trading system for meeting the 

emissions targets. In theory, more flexible programs like cap-and-trade allow the market to 

determine which firms can make emissions reductions at least cost. Similarly, a carbon tax 

would put a price on emissions, but leave firms with complete flexibility in how to handle that 

cost. Command and control regulations impose the same standards on every firm in a regulated 

category. Most experts agree that a policy employing some market-based mechanism like cap-

and-trade or a carbon tax would be more economically efficient than straight emissions caps.103 

This is among the reasons that both Congress and the President would prefer new legislation to 

using the CAA.  

3. Equity. 

 

The impacts of climate change will be widely shared around the globe as will the 

benefits of mitigations efforts. For that reason, every person has a stake in efforts to reduce 

greenhouse gas emissions. But the burdens of reducing GHG emissions under the CAA would 

be more concentrated. This paper focuses on coal power plants because they are major sources 

of GHG emissions and thus are candidates to bear much responsibility for emissions reductions.   

Fossil-fuel intensive industry and business interests generally dislike the idea of using 

the CAA to regulate GHGs because they think it will impose a huge administrative burden on a 

                                                 
103 United States Government Accountability Office, Climate Change: Expert Opinion on the Economics of 

Policy Options to Address Climate Change, Report to Congressional Requesters, May 2008, GAO-08-605. 

See also, Burtraw et al (2005) at 282, supra note 24, for lessons learned from SO2 and NOx emissions 

trading systems and the conclusion that “cap-and-trade approaches are now properly seen as the default 

approaches to environmental regulation” for air emissions with large sources that disperse over broad 

geographic areas.” 
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wide sector of the economy. Grist magazine’s David Roberts said that they “[h]ate, hate, hate 

it.”104 Industry spokespeople and others have made numerous public remarks that support that 

viewpoint. The U.S. Chamber of Commerce has argued that the CAA regulatory burden will be 

overwhelming on small and medium sized businesses. 105 The Heritage Foundation uses more 

extreme language on its website, describing the possibility of using the CAA to regulate GHGs 

as “Regulations of Mass Job Destruction” that would empower the EPA “to centrally plan the 

entire economy.”106 Even EPA Administrator Lisa Jackson has publicly shared concerns about 

the burdens of using the CAA to regulate GHGs. She was quoted in the Washington Post 

describing the administration’s preference for new legislation, saying “[w]e hope to avert a 

regulatory thicket where governments and businesses spend an inordinate amount of time 

fighting. We are not looking for a doomsday solution.”107 

Those expressing concern about the potential scope of CAA regulations, have some basis 

for their trepidation. The new source review programs apply to emissions sources that emit as 

little as 100-250 tons of a regulated pollutant per year. For conventional pollutants, this 

threshold limits these programs to very large stationary sources like power plants. But for 

carbon dioxide, this threshold would encompass many small businesses. EPA conservatively 

                                                 
104 David Roberts, “Gristmill: Prospects for climate/energy action, VII – The game plan: regulating CO2 

under the Clean Air Act, Grist Magazine blog,  February 17, 2009, available at 

http://www.grist.org/article/Prospects-for-climateenergy-action-VII.  

105 Juliet Eilperin, “EPA to Propose Regulating Greenhouse Gas Emissions,” The Washington Post, April 

17, 2009, available at http://www.washingtonpost.com/wp-

dyn/content/article/2009/04/17/AR2009041701453.html?hpid=topnews.  

106 The Heritage Foundation, The Foundry, blog posting, October 16, 2008, available at 

http://blog.heritage.org/2008/10/16/regulations-of-mass-job-destruction/.  

107 Juliet Eilperin, “EPA to Propose Regulating Greenhouse Gas Emissions,” The Washington Post, April 

17, 2009, available at http://www.washingtonpost.com/wp-

dyn/content/article/2009/04/17/AR2009041701453.html?hpid=topnews.  
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estimated in 2008 that the number of facilities required to obtain a pre-construction air permit 

might increase from 200-300 per year to 2,000-3,000 per year or more. 108 The PSD permitting 

process is complicated and not at all suited to this volume of activity and smaller entities might 

not have the resources that are usually required for the permit process. For NSPS, EPA could 

limit application of the program for GHGs for certain sectors that make sense, like power 

plants. But the PSD and non-attainment NSR programs apply to all major sources of regulated 

pollutants. Imposing the new source review programs on a wide swath of the economy rather 

than just truly major GHG sources would place a serious burden on many medium-size and 

small construction projects that never would have been subject to this kind of federal permitting 

requirement before. EPA might be able to avoid the heavy regulatory burden on smaller entities 

under new source review by saying that control technologies are not available for sources under 

a certain size. This would be easier under the PSD program because cost could be considered. 

There also are equity issues to consider specifically in the context of coal power plants. 

These facilities already are subject to new source review programs for other pollutants, so 

adding GHGs might not be a large regulatory burden. But if NSPS or the permit programs 

impose more expensive technologies like IGCC for new coal plants, the cost of new coal-fired 

electricity generation will increase.  Higher costs impose a burden on electric industry as well as 

electricity consumers. If these costs cause the electric industry to propose and build fewer coal 

power plants, the economies of coal-producing states might suffer.  

                                                 
108 Advanced Notice of Proposed Rulemaking, page 479, July 11, 2008, published in the Federal Register 

under Docket ID Number: EPA-HQ-OAR-2008-0318.  
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Some parts of the country are much more dependent on coal for electricity generation than 

others, which means the burden of higher prices will not be evenly distributed.  For example 

the Midwest is heavily dependent on coal for electricity, but the Pacific coast uses very little 

coal.109 On the other end of the spectrum, developers and owners of alternative energy sources 

would benefit from their relative price advantage gain. Regions with abundant renewable 

energy resources (like wind on the Great Plains or solar in the southwest) stand to benefit from 

new investment in renewable energy.  And society generally would benefit from climate change 

mitigation associated with reducing GHG emissions. These burdens and benefits, however, are 

not systematically different than they would be for other kinds of climate policy like cap-and-

trade or a carbon tax. The main difference is that drafters of new legislation would have the 

opportunity to balance some of these inequities, for example by using money raised by taxes or 

in an emissions allowance auction to mitigate higher energy prices for consumers.  

4. Manageability. 

 

Even if CAA regulations theoretically would be an effective tool for GHG emissions, 

they will not actually work if EPA cannot implement a manageable program. 110 Being a long-

standing and comprehensive regulatory program, the CAA has some manageability 

advantages. EPA already regulates pollutants from coal power plants under several programs 

and EPA officials are experienced working with the power industry and with power plant 

                                                 
109 For a map showing the geographical distribution of fuel mixes for electricity generation in the U.S., see 

“Different Regions of the Country Use Different Fuel Mixes to Generate Electricity,” Edison Electric 

Institute, February 2009, available at 

http://www.eei.org/ourissues/ElectricityGeneration/FuelDiversity/Documents/diversity_map.pdf.  

110 The Tools of Governance: A Guide to the New Governance, Edited by Lester M. Salamon, 2002, Oxford 

University Press, pages 22-24.  
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operators to develop and enforce admissions standards. Any proposal for a new coal power 

plant would already be subject to NAAQS and NSPS rules as well as NSR permit requirements. 

However, it is likely that the manageability problems of applying the CAA to GHGs will 

outweigh these benefits. CAA programs like new source review and NAAQS were not 

designed with global pollutants in mind. The differences between GHGs and conventional air 

pollutants mean that implementing regulations under the CAA could be quite difficult to 

manage despite EPA’s extensive experience with air pollutants and power plants. Applying the  

NAAQS program to GHGs would require all 50 states to draft SIPs, which would need to be 

reviewed and approved by EPA. Usually, EPA’s criteria for approving SIPs involve 

determining if the state plans can achieve the NAAQSs. For GHGs, no single state plan could 

achieve a NAAQS on its own. This breakdown of the usual methods for EPA to oversee SIPs 

would create substantial uncertainty in using these programs that could delay actual 

implementation of any meaningful GHG emissions reductions for years.111  

The New Source Performance Standards (NSPS) program could be more manageable 

than NAAQS for GHGs for several reasons. Standards for conventional air pollutants are well-

developed and have been successful in forcing innovation and dispersement of advanced 

pollution control technologies in new facilities. Coal-fired power plants already are subject to a 

range of NSPS regulations for conventional air pollutants. Under the NSPS program, EPA has 

discretion in choosing which pollutants to regulate from which source categories. For GHGs, 

that means EPA could add them for certain source categories in the course of its regular review 

process for emissions standards. EPA could start by focusing on just coal power plants or just a 

                                                 
111 See Northrop and Sassoon (2008), supra note 91. 
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few source categories that are major GHG emitters. This flexibility would allow EPA to focus its 

resources in categories where it has the best chance of designing workable regulations and 

where the best technology exists to reduce emissions. Coal power plants would fall into this 

category because, while common, they are a limited universe of sources that is already well-

understood and regulated by EPA.  

The PSD and non-attainment NSR permit programs also have advantages and 

disadvantages. Like NSPS, new coal power plants are already subject to these programs so 

requiring GHG permits will not add a major burden to these projects. These programs mainly 

become problematic from an administrative perspective if EPA does not find a way to limit 

sources that are included in GHG permit requirements. The statutory thresholds requiring 

permits for emitters of 100-250 tons annually will bring in far too many projects for the program 

to be workable. If limited to truly large emitters of GHGs, like coal power plants, NSR could be 

an effective tool for speeding the deployment of GHG-emission control technology as it 

becomes available. EPA can choose to try to limit the application of NSR for reasons, 

administrative necessity, but such actions could be vulnerable to legal challenges based on the 

plain language of the statute. 

 

 

VI. Conclusions 

  

 EPA’s legal obligation to regulate GHGs from mobile sources is clear following 

Massachusetts v. EPA and the April 2009 endangerment finding. Once EPA issues binding GHG 

regulations for mobile sources, the plain language of the CAA appears to require EPA 
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immediately begin considering GHGs in NSR air permits and apply BACT to new coal power 

plants. EPA might have some more discretion in how and when it applies other CAA programs 

like NSPS and NAAQS to GHGs. The lead precedent from the 1970s might give EPA little 

choice about listing GHGs as criteria pollutants and developing ambient air standards. How 

and whether EPA applies the NAAQS program to GHGs will influence how NSR is applied in 

the future and how comprehensively the CAA can address climate change. The Obama 

administration has repeatedly said that its preferred climate policy would be a cap-and-trade 

program created by new legislation. But pursuing CAA regulations along with its legislative 

agenda keeps pressure on Congress to pass a new program. These legal obligations and 

strategic political reasons are enough to justify the Obama administration pursuing GHG 

regulation under the CAA despite the potentially serious management problems the CAA 

presents for EPA.  

The legal ambiguities and manageability problems of applying the CAA to GHGs could 

be resolved by new climate legislation. The Waxman-Markey bill, for example, exempts GHGs 

from most current CAA programs and sets up cap-and-trade and GHG performance standards 

as new CAA titles. If Congress cannot agree on a new comprehensive climate policy, it would 

also be possible to make some small amendments to current CAA programs to make them more 

suitable for GHGs. For example, the threshold for emissions requiring NSR permits could raised 

for carbon dioxide so that only truly major sources are included.  

Since it is unknown how long Congress will take to pass new climate legislation, 

developing GHG regulations under the CAA will provide EPA with valuable experience. If new 

legislation is delayed indefinitely, the CAA is the only tool currently available for the federal 
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government to place binding limits on GHGs. The CAA is the United States’ default climate 

policy, thus it makes sense for EPA to diligently pursue using it. The CAA likely will be most 

effective if EPA can find ways to target it to source categories that are well-suited to its 

programs, like coal power plants and motor vehicles. Since the CAA is the default federal 

climate policy until Congress intervenes, EPA has an obligation to make a good faith effort 

toward meeting its legal obligations and practically designing regulations under existing CAA 

programs to make them manageable for both EPA and regulated parties.  
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