
Minutes* 
 

Senate Committee on Faculty Affairs 
Tuesday, September 16, 2008 

2:30 – 4:15 
238A Morrill Hall 

 
 
Present: Kathryn Hanna (chair), Ben Bornsztein, Arlene Carney, Carol Carrier, Dann Chapman, 

Vladimir Cherkassky, Jayne Fulkerson, Holly Littlefield, Theodor Litman, Luis Ramos-
Garcia, Jessica Reinitz, Joe Ritter, George Sheets, Geoffrey Sirc, Roderick Squires, 
James Wojtaszek 

 
Absent:  Marilyn Bruin, Tom Clayton, Anna Masellis, Elizabeth Stallman 
 
Guests: Carolyn Chalmers (Director, Office for Conflict Resolution); Jon Binks (Office of the 

Provost), Greg Brown (Office of the General Counsel), Wendy Lougee (University 
Librarian), Professor Gary Balas (copyright committee) 

 
[In these minutes:  (1) charge to the committee; (2)  report from the ombuds committee; (3) copyright 
ownership policy] 
 
 
 Professor Hanna convened the meeting at 2:30, welcomed the new Committee members, and 
called for a round of introductions. 
 
1. Charge to the Committee 
 
 Professor Hanna reviewed the charge to the Committee, which basically directs the Committee to 
deal with issues related to faculty welfare and benefits.  One goal of hers, she said, is to be sure the 
Committee is in the consultative process; sometimes there is consultation by presentation and sometimes 
the Committee is involved later rather than earlier in the process, especially on salary and compensation 
issues.  She said she would like to get the Provost to join the Committee early in the process of deciding 
about benefits and compensation each year. 
 
-- Professor Sirc said his department is very aware of the problem that the core is suffering while 
there are multiple initiatives for new centers.  They could be a top-three department with sufficient faculty 
lines.   
 
-- Professor Bornsztein said he would like to see the Committee take up the rights, privileges, and 
duties of trainees.  One controversial area is residents:  are they trainees or employees? 
 
-- Vice Provost Carney said her office will respond to issues raised by the Committee and that she is 
interested in all faculty-related issues that fall under her jurisdiction. 
 
-- Professors Sirc and Squires expressed interest in seeing the ombuds issue brought to a close. 
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-- Dr. Littlefield said she would like to hear about the status and situation of P&A staff whose 
primary responsibility is teaching.  They fall in limbo, sometimes treated as faculty and sometimes not. 
 
-- Professor Ramos Garcia said he would like to hear about problems with the new financial system 
(EFS) and accountability for decisions made about summer appointments and pay for faculty.    Professor 
Hanna noted that the Committee on Finance and Planning is holding two hearings on EFS and reported 
that she herself wasted hours on a purchasing-card transaction.  Finance and Planning is trying to get a 
handle on the issues; the Committee could, however, look at summer pay across the University.  The 
question is when the University decides, Professor Ramos Garcia said, because if it is early enough, 
faculty can make other plans.  Dr. Carney said there is no University-wide summer-pay policy; all those 
decisions are made by the college, so this may not be an issue that falls under a University-wide 
committee.  The question is whether there should be such a policy, Professor Hanna responded.   
 
-- Professor Wojtaszek said the Committee should look at funding for tenure lines needed for 
Morris to become a top public liberal-arts college.   
 
-- Mr. Chapman said his office will be responsive to questions about benefits, including retirement, 
for faculty and staff.  Vice President Carrier said her office does a lot that affects the lives of faculty and 
staff and she stays attuned to the interests of Committee members. 
 
 Professor Hanna also said she had developed a list of reports the Committee receives regularly 
and would like to standardize them so that the Committee can see if there are trends.  She also reported 
that in response to the message to faculty asking for suggestions for issues that the governance leaders 
should talk with the President and Provost about, the most common issue raised which is under the 
purview of SCFA was tuition benefits for dependents of University employees. 
 
2. Report from the Ombuds Committee 
 
 Professor Hanna turned next to Professor Sheets to review the report from the ad hoc 
committee on a faculty ombuds position.  (The report can be found here:  
http://www1.umn.edu/usenate/scfa/ombudsreport.pdf .)   
 
 Professor Sheets began by welcoming Ms. Chalmers to the meeting and reporting that she had 
been an active member of the ad hoc committee.  The ad hoc committee had been charged with 
considering whether there should be an ombuds position targeted to full-time faculty and faculty-like 
P&A staff (a suggestion that has come up many times over the years).  The idea has been that the service 
would be delivered through a tenured peer.  The ad hoc committee had broad representation, talked to a 
number of people, and reviewed all the documentation it could find.  The written report prepared by the 
committee tracks and expands upon the oral report that Professor Sheets gave to SCFA last spring.   
 
 The ad hoc committee concluded that there IS a need for faculty ombuds services, Professor 
Sheets reported. As detailed in the written report, this conclusion is based on the committee’s review of 
previous studies of this issue as well as more recent data that had been gathered from the COACHE 
surveys, the PULSE surveys, and faculty exit interviews.  The committee also spoke with individuals who 
had been involved in collecting those data, gathered information about practices and experience of faculty 
ombuds services at a number of peer institutions.  The committee concluded that having a faculty ombuds 
position would be good for the faculty work environment, culture, morale and productivity, and would 
therefore help the University reach its strategic goals.   
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 Professor Sirc complimented Professor Sheets on the report, saying it was well-written and draws 
on evidence.  How would the person be selected?  That will be crucial and it should not be a default 
decision of some kind; is that to be left up to a future committee?  It is, Professor Sheets said; it seemed 
premature to the ad hoc committee to devise an appointment process before a call for the position itself 
had received some level of administrative support.  The committee recognized that if such a position is 
created, it could be difficult to find suitable candidates to fill it.  Professor Sirc suggested looking at the 
University's peers to see what they do. 
 
 Professor Squires, a member of the ad hoc committee, said one matter they discussed was 
visibility of the position within the University, something that must be given careful thought.   
 
 Professor Ritter said he was curious about the experience of other universities.  He said he was 
inclined to think this is a good idea but that the report did not provide persuasive evidence.  The PULSE 
survey results, if one calculates the actual number of individuals who reported problems, probably 
involved about 30 faculty, and many of their problems likely got resolved.  Dr. Carney pointed out that 
the PULSE survey had about a 30% response rate, and most of those who responded were white, tenured, 
male faculty, who do not face the same kinds of problems that may confront women and minority faculty.  
That is why the COACHE data should be used; it had a 60% response rate, from over 450 probationary 
faculty, and included a lot of comments about inappropriate interactions with senior faculty.  The 
problems would be more likely to show up in the COACHE results than the PULSE results.  Professor 
Sheets added that the response rate of less than 50% to the PULSE survey is not necessarily good news; 
people could be opposed to filling out the survey, they could feel it would be pointless to respond, or they 
might have feared that the responses would not be truly anonymous, and consequently were apprehensive 
about retaliation.  Professor Ritter agreed the COACHE responses are more persuasive.  And even then, 
the University has happier probationary faculty than most of its peers, Dr. Carney observed; it is 
interesting that they have jobs in a university where they are generally happy and satisfied, even though 
there are issues of climate that an ombuds person could address before they escalate to the level of a 
grievance or become more difficult to resolve.   
 
 One additional piece of evidence, Professor Hanna said, is the 2002 joint SCFA-administration 
working group on faculty development.  The working group surveyed faculty who left the University, and 
in 2002, the major reason was because of administrative problems.  Other reasons included responsibility 
and cooperation among colleagues.  Both of these could be helped with a faculty ombuds office. 
 
 Professor Sheets said that in his personal view, there appears to be a consistent level of concern 
expressed through various instruments over time; if faculty leave for preventable reasons and take their 
expertise elsewhere, the University is diminished and there is a large cost incurred to replace them.  The 
University could save resources if an ombuds position helped prevent even one faculty departure, much 
less dozens.   
 
 Vice President Carrier asked how the faculty ombuds function would relate to the Office for 
Conflict Resolution (OCR) headed by Ms. Chalmers.  Professor Sheets said the public face of the ombuds 
office would be a fellow faculty member and the individual in the job would have a role and clientele who 
would feel more comfortable dealing with him or her than with OCR.  The ad hoc committee agreed, 
however, that the ombuds function should not duplicate OCR but should expand and supplement it.  They 
did not answer the question whether the ombuds person would work within OCR or have a separate 
identity; a future group will have to resolve that question.  If the ombuds function existed, were made 
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known, and supported by the administration, the committee believes that a number of faculty would bring 
issues forward, issues that at present are probably not brought OCR..  The proposed faculty ombuds 
service would not replace OCR, it would enhance it.  It would provide, Professor Hanna commented, 
another outlet for gray and frustrating areas.  It would also handle anything that did not fall under OCR, 
Professor Squires added. 
 
 Professor Ritter asked if the ombuds office is used that way at other institutions.  Professor Sheets 
said the committee did not collect evidence about level of use; they looked at WHETHER a service for 
resolution of faculty disputes existed.  They found there were such offices, although they take different 
forms.   
 
 Ms. Chalmers said the report's second recommendation reflects how important it is that the work 
of the faculty ombuds position be integrated with that of OCR.  Her office helps faculty now, and does 
not propose an answer to the question about relationship and reporting, but it is important there be a 
relationship.  Her office could also help with the process of identifying suitable candidates for the 
position.   
 

In terms of a next step, Ms. Chalmers said, she has spoken with Senior Vice President Jones, who 
suggested that the report be taken to the central administration before it is presented to the Faculty 
Consultative Committee for further consideration or action.  She said she also thought that was a wise 
way to proceed because the recommendation will require resources.   Vice Provost Carney and Vice 
President Carrier said they would bring up the proposal with Provost Sullivan and Senior Vice President 
Jones and, as needed, meet with ad hoc committee members to discuss the fine points.  Professor Hanna 
concurred and suggested that the recommendation come back to this Committee in the near future for a 
final vote on a resolution.   

 
Vice President Carrier inquired if the services of the ombuds person would be available to 

coordinate campus faculty who are not members of a bargaining unit (who are covered by applicable 
provisions of their contract).  Professor Sheets said the committee did not discuss that issue but there is no 
reason the position could not be responsible for all campuses where there are eligible faculty.  He said he 
did not know if the coordinate campus faculty need regular ombuds services and cautioned that the 
committee did not intend to create a bureaucracy of ombuds positions.  He confirmed that the policy is 
intended to cover full-time regular faculty and faculty-like P&A staff.  He also confirmed that OCR 
would handle—continue to handle—conflicts raised by faculty and P&A staff who come to that office.    
In response to a question about instruction versus research, Ms. Chalmers commented that if the ombuds 
person is to serve tenured faculty and P&A staff who hold faculty-like responsibilities, there should not 
be a jurisdictional question related to teaching versus research—the individual should be able to deal with 
both. 

 
Professor Ramos Garcia asked what the advantages of having the position would be.  If the 

person is effective, Professor Sheets said, he or she would help resolve disputes that might not otherwise 
be resolved and thus lead to serious adverse consequences (e.g., increased friction, lining up graduate 
students on one side or another).  The result of effective intervention would be greater faculty 
contentment, ownership of their work environment, greater loyalty and retention, and better recruiting.  
Professor Ramos Garcia said that from the standpoint of minority faculty, the position could be very 
helpful.  Even if the ombuds person were not fully successful in resolving a conflict, the intervention 
itself could help ameliorate a problem because there would be awareness that someone is watching and 
some increased satisfaction on the part of the individual who raised the matter.   
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Professor Hanna said she would schedule the item on an upcoming agenda and thanked the ad 

hoc committee for its very good work. 
 
3. Copyright Ownership Policy 
 
 Professor Hanna next welcomed University Librarian Wendy Lougee, Jon Binks from the 
Provost's office, and Greg Brown from the Office of the General Counsel to discuss the proposed 
administrative policy on copyright ownership. 
 
 Ms. Lougee began the discussion by noting that she and Professor Ruth Okediji from the Law 
School co-chaired a committee that drafted a new Board of Regents policy on copyright, adopted last 
year, and they also co-chaired a second committee charged to draft the administrative policy to implement 
the Regents policy.  She introduced Messrs. Binks and Brown, who served on the committee, and noted 
that Vice Provost Carney had served on it, as had Professor Balas. 
 
 Two years ago the decision was made to divide the Regents policy on intellectual property into 
two separate policies, with one policy on commercialization and technology transfer and one policy on 
copyright.  Ms. Lougee reviewed the elements of the Regents copyright policy.  First, under federal law, 
works created by employees as part of their employment are owned by the employer; the Regents policy 
embraced a provision long known as the "teacher's exception," which provides that faculty and faculty-
like staff own the copyright in their academic works.  That has been the tradition in higher education for a 
long time.  Second, the University owns the copyright in works produced by non-faculty/non-faculty-like 
staff when produced within the scope of their employment.  Third, the policy creates a category of 
"directed work," instances when the University asks someone to produce a specific work, it puts 
substantial resources into the work, and the individual explicitly agrees to the proposal; in this case, the 
University owns the copyright.  The policy also provides that individuals can negotiate individual 
arrangements. 
 
 Last February the Provost appointed a committee to develop the administrative policy.  That 
group consulted with a subcommittee FCC appointed for the purpose, with a similar CAPA 
subcommittee, invited comments from the graduate and professional students (did not receive any), and 
with individuals in the Academic Health Center because of questions related to materials used in online 
education.  Ms. Lougee noted that a significant number of questions raised with the committee relate to 
academic freedom, conflict of interest, conflict of commitment, and employment and were not copyright 
questions.  The committee's charge was to focus solely on copyright.  The draft policy is open for 
comment until October 4 (and can be found at 
http://policy.umn.edu/groups/ppd/documents/policy/copyright_pol.cfm ).  The committee also made 
recommendations to the Provost about the support services that will be needed and also for a faculty 
advocate/liaison who could assist faculty with questions and issues regarding copyright ownership. 
 
 Mr. Brown noted that the University opted out, in one specific exemption, of the copyright law 
provisions that work created by employees in the scope of their employment is owned by the employer.  
Faculty and faculty-like staff own the copyright in academic work.  The administrative policy is intended 
to accomplish four things.  One, amplify the Regents policy (e.g., define faculty-like staff); two, recite the 
law to educate the University community about it (e.g., students own copyright in works they create for a 
class); three, "make law" where needed consistent with Board of Regents' intent (e.g., in the case when a 
faculty member and student employee jointly create an academic work, the University disclaims 
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copyright ownership in the work even though it was produced in part by a student employee); and four, 
address miscellaneous administrative matters (e.g., annual reporting). 
 
 Professor Sheets said he thought the language about directed work was clear but asked if the 
committee had considered how to memorialize an agreement between the faculty member and the 
University.  Must it be a written agreement?  If not, might there be a dispute later?  Why not require that it 
be written?  Ms. Lougee said that was discussed when the Regents policy was on the agenda, and it 
provides that the parties will execute the necessary documents to implement the agreement.  Mr. Brown 
said the concern was about the burden that a requirement for a written agreement could impose; they 
worried that if a written agreement were mandatory, some agreements would never be made.  If there is a 
disagreement about whether something was a directed work, one piece of evidence in favor of the faculty 
member could be the absence of a written agreement.  The law requires a transfer agreement, Ms. Lougee 
said, so if there is a disagreement, in the absence of a written agreement the law would be on the faculty 
member's side.  But a written agreement would give notice to the faculty member that there is an 
irrevocable agreement that the work product would belong to the University, Professor Sheets pointed 
out.  He said he was not sure why there could not be a signed document in order to avoid disputes and 
litigation.  Supporting materials for the policy will include examples of what should be contained in a 
written agreement, Ms. Lougee explained, and will also include guidelines for deans and chairs on how to 
enter into such agreements. 
 
 Professor Sheets said he could imagine, in the departments where the chair or head rotates every 
three years or so,  when a work product could take a number of years to complete, that a verbal agreement 
could be reached with someone who later is no longer even at the University.  There is significant 
potential for litigation in those instances.  There may be a burden created by requiring a written agreement 
but there are significant institutional and faculty interests involved.  Mr. Brown said the advice to chairs 
and deans will be that the best practice is to have a written agreement; if the administration makes the 
resources available and doesn't have a written agreement, it is the administration that is at risk, because if 
there is no evidence of an agreement, one cannot conclude something was a directed work.  So it could be 
the faculty member's advantage not to have a written agreement, Professor Hanna observed.   
 

It could also work the other way, Professor Sheets cautioned.  Without an evidence trail, Ms. 
Lougee said, the University has no documentation to claim something is a directed work.  If the 
University has a strong interest, it could argue there was agreement, Professor Sheets pointed out.  That is 
where the dispute-resolution process comes in, Ms. Lougee said.  There will be a standing committee that 
would include individuals with expertise in copyright.   

 
Professor Hanna inquired why there would be a separate dispute-resolution process when the 

University already has one in place.  Why not create such a process for all other policies as well?  The 
proposal seems cumbersome, she said.  Ms. Lougee said there is uneven understanding of copyright 
among faculty and non-faculty, so there is need for individuals with expertise who can weigh in on 
disputes, and there is need for continuity over time in handling any disputes.  Who will sit on the 
committee, Professor Hanna asked?  The Provost appoints the members, Ms. Lougee said.  So, Professor 
Hanna said, a faculty member with a copyright dispute goes before a committee appointed by the Provost.  
In grievance proceedings, the faculty member gets to choose a member of the panel.   

 
Who owns course materials, Professor Litman asked?  The faculty member, Ms. Lougee 

responded.  If the faculty member leaves and the course is picked up by someone else?  There is great 
variation in practice across disciplines related to sharing of course materials, Ms. Lougee said.  According 
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to the policy, however, the faculty creator owns the copyright.  How formal do the materials need to be, 
Professor Sirc asked?  What about his syllabus?  Ms. Lougee said some items would be covered by 
copyright law but not everything is copyrightable.  Some syllabi and PowerPoint presentations, for 
example, might not meet the test of the law requiring originality.  Course presentations are not 
copyrightable unless they are fixed in a tangible form. 

 
Professor Fulkerson commented that it is true that the outcome of a dispute could be in favor of 

the faculty, but the discomfort with the process and lack of awareness of the faculty about copyright law 
suggests the necessity for the administration to have a written agreement for directed works.    Most of 
what faculty and faculty-like staff do is not directed work, Dr. Carney observed, and directed work would 
only be a small percentage of any work done.  The vast majority of work is not directed and is an 
"academic work," so the copyright stays with the faculty member.  Moreover, Ms. Lougee added, 
"substantial resources" has a specified meaning n the Board policy:  something beyond what a faculty 
member is normally provided in a similar situation.   

 
Professor Ritter asked what a directed work might be.  Creation of a large number of modules for 

courses, Dr. Carney said; the faculty member might be given a full-time designer, something beyond what 
a faculty member would receive, and the faculty member must agree to the arrangement.  No one should 
be surprised about directed work, and if there are questions, there will be a person to ask.  The libraries 
have also provided a copyright service for several years, Ms. Lougee said, and the vast majority of 
questions are about use. 
 
 It is not a problem when faculty sign over copyright when they publish an article?  It is not, Ms. 
Lougee said, but the Regents policy encourages management of copyright to allow the broadest possible 
access.  Professor Balas said that when something is outside the scope of employment for faculty and 
staff, the University would not own the copyright.  It is very likely that P&A staff who are writing articles 
are faculty-like and would own the copyright, Ms. Lougee said.   
 
 If a graduate student writes a paper, Professor Cherkassky inquired?  The copyright is owned by 
the student, Ms. Lougee said.  If there is a non-profit journal at the University, who owns copyright, 
Professor Ramos Garcia asked?  It uses University resources.  Individual authors would own the 
copyright or would transfer ownership to the journal publisher, Ms. Lougee said.  In the case of a non-
profit journal affiliated with the University, the University would not own any of the copyrights of that 
organization. 
 
 Professor Bornsztein noted he had been on the ad hoc committee to consult with Ms. Lougee's 
committee and recalled a complicated husband-and-wife case they had to deal with, where the surviving 
spouse inherited copyright to materials that are on a University website that carries the University 
copyright.  How would that circumstance be affected by this policy?  Ms. Lougee said they met with the 
individual involved and there are a lot of "what ifs" involved, a lot of embedded questions, and no single 
answer in this complex scenario.  (For example, the University could own the copyright to a video 
showing someone showing PowerPoint slides, but the person in the video would own the copyright to the 
PowerPoint slides.)  It is also true that people can sometimes be careless in affixing the copyright symbol 
to materials, and when it is done so inappropriately the copyright claim cannot be enforced. 
 
 Professor Cherkassky asked if there are provisions for software and data sets.  Ms. Lougee said 
software is covered by the commercialization policy and her committee has recommended to the Provost 
that he appoint another small group to deal with software questions.  If someone develops software as an 
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academic work, or wants it to be open source, there is a need for more nuanced guidelines for the 
commercialization process.   
 

Dr. Carney said it took them a long time to get a grasp of the issues, so they believed that there is 
need for a committee to be educated about those issues in the case of disputes.  It is an incredibly 
complicated area and a lot of the issues raised are not copyright per se.  Professor Hanna commented that 
juries decide complex matters all the time and maintained that a separate dispute-resolution process was 
not necessary.  Professor Balas disagreed and said it can take a long time to get a conflict-resolution 
committee appointed; the process proposed by the policy is more expedient and provides an experienced 
committee.  If there is no agreement, there is always recourse to litigation.  The proposal is not intended 
to get around the existing process, it is intended to help the process.  If a grievance panel has one person 
who knows copyright and other faculty and faculty-like members, the expert should be able to explain the 
problem, Professor Squires contended.  Perhaps the chair of the panel should know about copyright, but 
faculty have reasonable heads on their shoulders.   

 
Professor Balas pointed out that there is a standing subcommittee on openness in research that has 

developed expertise on requests for exemptions from the Regents policy on openness in research.  It 
meets only rarely, when there is a request, but there is a process in place and a mandatory 10-day 
turnaround for approval.  That process has served faculty well.  That is not dispute resolution, Professor 
Hanna said.  It could be, Professor Balas responded, because there could be a dispute about the 
University's interpretation of the policy, but he agreed it was not always dispute resolution. 

 
Professor Litman inquired if there is any provision for providing information to faculty about 

copyright.  They have made recommendations on infrastructure, Ms. Lougee said, and the Libraries have 
a copyright-education program.  They will lead a robust effort, and the faculty advocate and Office of the 
General Counsel can help with agreements.  There will be a suite of partners to help the faculty, she said.   
Professor Litman commented that the Libraries have done an excellent job with faculty who face 
copyright issues in dealing with journals.  Copyright will also continue to be a part of the New Faculty 
Orientation, Dr. Carney said, and she also provides information to chairs. 

 
Professor Bornsztein asked if a new faculty ombuds person would be involved in copyright 

disputes.  He or she could be, Professor Sheets said.  The ombuds person will not have the power to 
adjudicate but help negotiate ownership of a directed work.   

 
Professor Hanna said she would carry the comments of the Committee to the Faculty Consultative 

Committee.  Two issues have been raised:  the need for written agreements in the case of a directed work 
and whether there should be a separate dispute-resolution process for copyright.  She adjourned the 
meeting at 4:20. 
 
      -- Gary Engstrand 
 
University of Minnesota 
 


