
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, April 11, 2008 

9:30 – 11:00 
300 Morrill Hall 

 
 
Present: Tom Clayton (chair), Yusuf Abul-Hajj, Tracey Anderson, Joseph Gaugler, Linda 

McLoon, Karen Miksch, Paul Porter, Thomas Scott, Terry Simon, Carol Wells 
 
Absent:  Arlene Carney, Carl Flink 
 
Guests: Professors Carol Chomsky and Scott Lanyon 
 
[In these minutes:  (1) wave I college faculty issues and intellectual mobility; (2) academic freedom, the 
first amendment, and professional speech; (3) issues for the remainder of the year] 
 
 
1. Wave I College Faculty Issues and Intellectual Mobility 
 
 Professor Clayton convened the meeting at 9:30 and welcomed Professors Chomsky and Lanyon 
to discuss issues arising from the mergers and restructuring of the "Wave I" colleges.   
 
 Professor Chomsky distributed copies of a memo that she and Professor Lanyon prepared for the 
Committee about "Issues surrounding Wave I changes" and explained that when she and Professor 
Lanyon were serving as chair and vice-chair of the Faculty Consultative Committee last year, they had a 
number of informal, off-the-record conversations with faculty in Wave I colleges.  They had heard that 
issues had arisen as colleges and departments were merged or reconfigured, so the two of them met with 
groups of faculty from the various units.  They also met separately with department chairs in the affected 
units.  The purpose of these meetings was to inform future such mergers and structural changes at the 
University of Minnesota.  Most of what was learned was already reported to FCC and to the Provost but 
there were some issues that they felt would be of interest to Faculty Governance 
 
 They found a considerable number of concerns that could be divided into two categories:  those 
related to intellectual mobility and those related to implementation of programmatic change.  The first set 
is probably most appropriately before this Committee; the second is probably more appropriately brought 
to the Committee on Faculty Affairs.  Both sets of issues relate to changes that result when a department 
disappears or is moved and there is a corresponding change in the focus of the department so that an 
individual faculty member may find that his or her teaching or research interests (or both) may lie 
elsewhere—and he or she may wish to be in another department. 
 
 Professor Chomsky noted that she had included in the memo the language of Section 12 of the 
tenure code, which is titled "Programmatic Change."  It became clear in their discussions, she related, that 
the current language is inadequate to fully protect faculty interests when departments are moved, as they 
were in the Wave I changes. 
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 The big issue, they discovered, is that while the central administration said that intellectual fit, not 
money, should drive decisions about where faculty will be housed (i.e., in what department) as a result of 
the changes, they heard over and over from faculty members and chairs that the financial issues were 
what drove the decisions.  If there was no money available, there was virtually no possibility that a faculty 
member could change academic home.  The Provost had declared that the decision should be made on the 
basis of intellectual fit and then there would be a discussion about money, but that is not the way things 
worked.  The implementation at the college and department level was driven by financial considerations 
primarily. 
 
 They do not have many specific suggestions about how to solve the problems, Professor 
Chomsky said, but the process did not work well and there needs to be a conversation with the academic 
officers about intellectual mobility. 
 
 What is most important is consistency, Professor Lanyon said.  There was, however, a complete 
disconnect between the Provost's office's position on intellectual mobility and the interpretation made by 
various deans' offices.  Faculty who attempted to move based on the Provost’s statements subsequently 
learned that they could not and found themselves in very bad positions.  Professor Abul-Hajj asked if they 
had talked with the administration about the problems; they had, Professor Lanyon said.  What was the 
response?  The Provost clearly stated that financial considerations were not to drive the process, Professor 
Lanyon said.  They told the Provost what the deans were doing, in light of the budget constraints, and the 
Provost said they should not be doing that.   
 
 Professor Chomsky recalled that the two of them went to a Deans' Council meeting (to talk about 
a number of issues) and brought up this matter.  When the deans talked about faculty changing 
departments, the Provost was surprised—the Provost and the deans had different perceptions of how the 
world works and the resource constraints that exist.  The administration wants the process to work more 
effectively for faculty but it may be that someone needs to jump-start the conversation about how to make 
it do so. 
 
 This discussion is similar to the ones that have been held about spousal hires, Professor Lanyon 
commented.  The central administration takes the position that finances should not be the issue, but it 
does not add any money to the pool and assumes that colleges and departments will do what is right for 
the University.  The college would end up supporting the spouse, which is not the way the deans see the 
world—and the faculty member is caught in between.  So, Professor McLoon concluded, the 
administration is not providing the money so doesn't seem to be in the real world, and the deans are 
supposed to come up with money that they do not have when budgets are constrained. 
 
 If there is a centrally-driven reorganization that changes colleges, and if there is a financial cost 
for a new position because a faculty member no longer fits in his or her unit, that is a reorganization cost 
that the central administration should have to bear, Professor Lanyon said.  On the other hand, if a 
department is changing or evolving, and a faculty member no longer fits, the department has caused the 
problem and the question is who should rectify it.  He and Professor Chomsky believe that the University 
has a collective obligation when faculty are no longer in the right place, a situation that is not dealt with in 
the tenure code. 
 
 From the faculty perspective, then, must the individual go hat in hand, Professor Miksch asked?  
And he or she may find a great fit but then learn there is no money?  The faculty members thought they 
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could go where they wanted and a department could say "yes," but when the department is told that 
accepting someone who wants to transfer will cost them their next hire, they are reluctant to accept the 
person.  And in the department the individual proposes to leave, Professor Chomsky added, there are still 
courses to be taught and costs that must be incurred, so one cannot just say that the money goes with the 
faculty member.   
 
 One way to think about this, Professor Lanyon said, is that if a faculty member finds there is a 
better fit in another department, and moves, it is not a big deal.  But there appears to be no way to make 
such a move across colleges.  This is a problem that arises from the University's financial structure:  if it 
is causing decisions to be made that are not right for the institution and its academic programs, that is a 
problem.   
 
 What should they do as a Committee, Professor Abul-Hajj asked?  They can write things down 
but administrators can still do what they wish.  There is nothing in writing about a responsibility to assist 
faculty except Section 12 of the tenure code, Professor Chomsky said, and it is not adequate.  She said she 
is not sure what can be done, but suggested the Committee might consider a series of conversations with 
the Provost, the Vice Provost, the deans, and perhaps Dean Dubrow, who has also given some thought to 
the issues of intellectual mobility.  The Committee could decide on something that would lay the 
groundwork so there are rules for next time—and rules that cover situations when faculty want to move 
between departments.  They do not have any specific language recommendations, she said.  This is a 
difficult problem, especially in a time of limited resources, but one worth addressing.   The deans and the 
Provost have all indicated support for faculty concerns about mobility, but financial realities have made 
resolution difficult.   
 
 Professor Lanyon said that the Committee might look at a statement that addressed two situations:  
(1) when University action diminishes the intellectual fit of a faculty member, in which case the 
University should have an obligation; (2) when a faculty member changes of his or her own volition, 
perhaps there is no central obligation.  There should be an obligation in the first case, however, because 
otherwise the University is paying a salary to someone who will be unhappy for the rest of his or her 
career. 
 
 Professor Miksch asked about some of the language in the memo that Professors Chomsky and 
Lanyon had provided:  "The University has an obligation to assist when a structural change leaves an 
individual in a unit in which his/her expertise (research, teaching, service) is peripheral when there is 
another academic unit or college in which their expertise would be core."  That is an "ought" statement, 
Professor Chomsky said; they know the University cannot solve all these problems, but it is critical that it 
do so where it has created a lack of intellectual fit.  If the fit after reorganization is not perfect but is 
adequate, then the University probably should not have an obligation.   
 
 Is the concern that the University might lose scholars or that because people will be unhappy due 
to their intellectual isolation and become unproductive, Professor McLoon asked.  It is both, Professor 
Lanyon said.  People might leave, or they won't but they will become unproductive.  There is also the 
teaching question, he said.  Either because a department changes focus or because of a reorganization, for 
example, someone might have little left to teach in his or her department.  So the changes affect both 
teaching and research.  The faculty member can stay in the department and try to make the best of it, 
Professor Chomsky said, but if they try to move to a department with a better fit -- one where the faculty 
member may have had good working relationships before the attempt to move -- but the move is 
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unsuccessful, they may end up cut off from those same faculty members, not for academic reasons but 
because the relationship is soured by the rejection induced by financial considerations.   
 
 The University would be better off with a policy declaring there is NO intellectual mobility rather 
than its current stance, Professor Lanyon commented, because no one would think about moving and they 
would all make do.   
 
 Are things happening now, Professor Clayton asked.  Some people are still waiting, Professor 
Chomsky said.  Some departments have taken the position that there will be no changes now because of 
the number of faculty who might be involved; they wanted to let things "settle" for longer, before working 
on or approving transfers to a different department.  The situation has settled to some degree, but some 
are still waiting.  Individual cases, she observed, are not appropriate for Committee discussion; it must 
deal with the general principles, but discussion of the general principles may very well help individuals.   
  
 Someone above the dean could assign a tenure line across colleges, Professor Gaugler observed.  
Tenure is not in a college, Professor Lanyon observed, it is in the University.  So, Professor Gaugler 
responded, the Provost could have a policy providing that if a case is made that someone no longer fits in 
a department, he could move the tenure line if the receiving department accepts the individual.  That is the 
way things are now, Professor Chomsky said.  The question is whether, if a department accepts someone, 
it can make the decision on intellectual rather than financial grounds.  Moving someone without 
addressing the financial issues does not solve the problem.   
 

Professor Wells pointed out that what is being sent is a salary line, not a tenure line.  The loss of 
the salary line is what causes the problems.  What is the sending unit to do, Professor Miksch asked?  It 
no longer has to pay the salary but it also does not have money to replace the individual.  And a 
consequence might be a contraction of the major, Professor Clayton observed.  Faculty are told there is no 
such thing as a tenure line, Professor Miksch said, and thought they were to see where they fit 
intellectually, but then learn there is no money. 

 
If a faculty member's teaching is integral to a department, why is the individual moving, 

Professor McLoon asked.  She said she collaborates with people all over the world in her research; she 
does not need them right next door.  If teaching is important, that is perhaps where the fit is.  Professor 
Lanyon observed that many departments have service courses for the University, courses that are not 
central to the unit's research mission (but consistent with it).  One can have a faculty member teach 
service courses, but he or she should be in the unit where the research interests lie—and still teach the 
service courses.  Professor Abul-Hajj agreed with Professor Lanyon and said in his college there were 
faculty who had changed departments but who continued to teach courses for the first department.  A 
research atmosphere, however, can be unwelcoming if someone does not fit. 

 
Imagine a faculty member who wants to move from department A to department B, Professor 

Lanyon said.  If the departments are in the same college and all agree, the move would occur.  If that is 
true within a college, it makes no sense that it would not also be true across colleges.  The problem is the 
budget model, he said.  The issue is resources, about holding harmless both the receiving and the sending 
departments. 
 
 Professor Clayton said that the University has raised a lot of money privately; can that be used?  
Most of those funds are restricted by donors, Professor Lanyon said, and it is difficult to raise money for 
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"intellectual mobility."  But if there are funds available to the University for general use, they could be 
used for this purpose.  This is not a particularly good time to look for extra dollars, Professor Chomsky 
observed, but there has not been sufficient communication across the lines of provost, dean, and 
department head about how the process works.  Sometimes it takes faculty governance to get people to 
talk because of faculty concerns.   
 
 Do the issues arise because of individual cases or because entire colleges are closed, Professor 
Abul-Hajj asked?  Individual cases are easier to deal with.  Professor Chomsky said they had spoken with 
faculty involved in big changes, where there were entire units that had a number of faculty who were 
unhappy with a move because the focus of their unit changed in the new college.  But whatever the 
Committee figured out to address the long-term picture could also help individual faculty, of which there 
are some who are still suffering.  The trend to interdisciplinary work helps, and it could create forces that 
would help a faculty member move, but that does not address all cases.  For faculty members it can also 
be a matter of their reputation:  if their unit is not going in a direction where they do their work, their 
work will not be highlighted.  The intent of their recommendations is not to give half the faculty in a unit 
the opportunity to bail out if their unit moves to a new college, Professor Lanyon said; most faculty will 
fit in the new college, but there could be one or two people who are no longer central or core to the field.   
 
 Professor Lanyon said he did have one explicit suggestion for the Committee:  in the tenure code, 
there should be a way for faculty who wish to change departments to self-identify and start the process, 
rather than waiting until the dean or department head recognize the problem.  That has happened in the 
past, Professor Clayton said; should it be written into the code?  It should in the context of University 
restructuring, Professor Lanyon said; a faculty member should be able to say that the change has made his 
or her life impossible and a change should be made.  It can be a problem if one wants to move a faculty 
member without the dean's support, Professor Abul-Hajj said.  The justification for any move must be the 
intellectual or scholarly fit, Professor Lanyon said, not just because another department might provide 
more support or has more graduate students—the argument cannot be simply "that department is better."  
There should be no University obligation in that case. 
 
 Professor Gaugler asked about the case when someone has been in a department for a number of 
years and the focus of the department changes with new hires—and the person no longer fits.  Would the 
policy they suggest cover such an individual?  Professor Lanyon said he believed it should, but that the 
University would not have an OBLIGATION to deal with it.  He said there are two elements to what they 
have thought about.  First, how to deal with a self-identified faculty member, when either the department 
or the faculty member has changed; in these cases, the University is not obliged to provide funding.  
Second, how to deal with a situation created when a dean or the University has imposed a change; in that 
case there should be a University obligation.  Any policy could deal with all of those circumstances but 
the institutional obligation should exist only in the second case.  It should be a collegiate obligation when 
the college makes the decision.   
 
 Professor Miksch said there is a need to recognize there will be costs in restructuring.  There were 
savings in the reorganization of the colleges, but there will also be expenses (such as when faculty are left 
without an intellectual fit—the University needs to recognize that as a cost).  The take-away message, 
Professor Lanyon agreed, is that there are real costs and funds need to be set aside to cover them.  The 
cost of dealing with orphaned faculty has not been recognized.  Professor Chomsky said that the 
disruption the mergers would create for some faculty could not easily be anticipated; she said she did not 
know if money had not been set aside or if there simply had not been enough money set aside.  Professor 
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Lanyon agreed that there were problems but pointed out that at the same time a lot of good was expected 
to come from the reorganization.  The message, however, is that resources need to be attached to the 
process, funds set aside for faculty to accommodate intellectual mobility. 
 
 Professor McLoon asked what would be entailed if the policies were rewritten—are these faculty 
policies or Regents policies?  If there were to be a change to Section 12 of the tenure code, that would 
have to go through the process for Regental approval, Professor Chomsky said.  Perhaps the policy could 
be adopted in some other way, rather than changing the tenure code, but the Committee, while lacking the 
authority actually to make changes, is certainly authorized to make suggestions for changes.   
 

And if something is to be written, who will do it, Professor McLoon then asked—the two of 
them?  The Committee?  A subcommittee?  She urged that it be done, whoever was to do it.  Professor 
Chomsky suggested the Committee may wish to have additional conversations before making any 
recommendations for changes.  Dean Dubrow has ideas, she noted again, and the Committee will wish to 
consider where policy or policy changes should be made.  Before writing anything, it should understand 
from the Provost and the deans what would be considered reasonable.  The Committee might also wish to 
look at what other CIC schools have to facilitate intellectual mobility.  But it should not let the issue die; 
she and Professor Lanyon gathered a lot of information but did not develop a plan or proposal.  It is a 
problem, however, and it will not go away, she concluded. 

 
Professor McLoon asked if there is a need for procedures that delineate who does what when the 

University restructures.  There are no procedures associated with Section 12 of the tenure code, Professor 
Chomsky said, but there could be.  There is some language in Section 12.3  (the administration makes the 
reassignment but “will consult with the faculty member and the receiving unit and will seek a 
mutually satisfactory assignment.  If agreement cannot be reached, the University officer will 
assign new responsibilities after consultation with the individual.  The University may give the 
faculty member other assignments only if assignments to teaching in the faculty member's 
discipline are not feasible”), but perhaps more is needed, e.g., to delineate what “consultation” means.  
Should each section of the code have procedures that can be agreed upon, Professor McLoon asked?  
Now things are rather amorphous.  Any procedures are in the purview of this Committee and the Provost, 
Professor Chomsky noted. 

 
The problem is that one will run across different cases, each of which requires special handling, 

Professor Simon said, so general procedures may not be helpful.  It should be possible, however, to 
identify offices that must take responsibility.  It could be that some are assuming others will do what 
needs to be done.  It has mostly been left to individual faculty to make things happen, Professor Chomsky 
said, but without the resources to make them happen.  The Committee does NOT want that to be the case, 
Professor Simon said, and there need to be funds available. 

 
Professor Lanyon repeated his observation that the current situation is the worst one the 

University could have.  While he is in favor of an effective policy for intellectual mobility,  a policy of no 
mobility would be preferable to the current situation which results in faculty alienating their college, their 
current department and the department they hoped to move to as each unit fights over the financial 
aspects of intellectual mobility.  There are perhaps six or seven faculty in trouble because they believed 
there was intellectual mobility but then learned they could not move.  They were told to start the process 
and the money would be provided later—but that did not happen. 
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Professor Abul-Hajj recalled that when the Waseca campus was closed, departments were sent a 
list of Waseca faculty and asked if any of them would fit in the department.  His department identified 
one person who might fit but the individual was not comfortable with the choice.  Restructuring includes 
the responsibility of central administration to work effectively with the deans, he said, and it seems that 
the Provost and the deans were at odds at some points in this process.  There should be University rules, 
when there is change, so that the Provost and deans take a consistent position.  Waseca is a good example, 
Professor Lanyon said, because the money moved with the positions, so receiving departments were not 
negatively affected.  The analogy here is that if the central administration restructures parts of the 
University, there should be no harm to receiving departments.   

 
Professor Chomsky said there is part of Section 12 of the tenure code that could be made more 

useful.  At present there are provisions dealing with reassignment of faculty for program change that leads 
to discontinuation but the provisions may not apply to program change when programs move rather than 
end.  The provisions on program discontinuation applied to Waseca, which helped to make the process of 
reassignment work.  There is no provision, however, that deals with program movement or transfer; it 
may be that Section 12 should be changed to cover those instances as well.   

 
If someone moves, would the salary line go with them and the sending department keep a salary 

line, Professor Gaugler asked?  Sometimes restructuring can be positive, he said.  Professor Lanyon said a 
department would not always keep a salary line.  If it believes it will gain intellectually from 
restructuring, it may give up a line as part of the tradeoff.  The Provost decides on a merger; the deans 
decide how.  Deans want to keep resources.  The faculty member lacks a voice in the process.  So most of 
the problem arises because faculty members are left to deal with the problem after higher-ups have made 
decisions, Professor Anderson said.  Professor Lanyon concurred. 

 
Professor McLoon suggested changing the Section 12 definition of program change so that it 

would cover faculty who are left intellectually isolated as a result of change.  The same level of 
institutional obligation does not exist for all three cases, Professor Chomsky cautioned.  The Committee 
will need to identify which kind of program change would carry what obligations. 

 
Program change is often resource-driven, Professor Abul-Hajj said (whether by central 

administration, the dean, or the department head).  Change is made to save money, and the change could 
make some faculty unhappy enough that they leave and the position is not replaced—that is one way 
administrators can trim support for certain units.  Professor Chomsky said at least some of the strategic 
positioning  changes were intellectually-driven changes, though there was also an expectation that money 
would be saved.  It was decided, for example, that the University would be stronger in disciplinary 
organization if it had a College of Design, even though not all faculty would necessarily come out well as 
a result of the decision.  A global decision to restructure might be both disciplinary and a way to change 
allocation of resources, but the local decisions are then often driven by resources.  And it is not the case 
that the administration said certain areas of research were unimportant, Professor Lanyon added, it is just 
that individual faculty members got lost in the shuffle.  It could be a great idea to merge or restructure but 
faculty can get lost.  Their efforts have been directed to giving faculty members a procedure when they 
are lost in the shuffle.  The individual must not be made to suffer as a result of these changes, Professor 
Clayton agreed.  It may be unavoidable that some individuals will suffer as a result of changes, Professor 
Lanyon said, such as a conscious decision to cut a program, but their discussions have been about 
incidental harm that resulted from changes. 
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Professor Clayton thanked Professors Chomsky and Lanyon for joining the meeting and 
providing their report. 
 
2. Academic Freedom, the First Amendment, and Professional Speech 
 
 Professor Miksch next provided an update. At the last meeting she and Professor Flink promised 
to draft language for a change to the Board of Regents policy Academic Freedom and Responsibility.  It 
has turned out to be a more complicated matter than she first thought.  The current Regents policy 
essentially embraces the holdings in cases prior to Garcetti (the Supreme Court case that held that speech 
related to one's professional duties is not protected by the First Amendment).  If a faculty member is 
talking about an issue of public concern, that speech is protected by the First Amendment.  If the speech 
is not about a public issue, but rather an internal matter, it is not protected by the First Amendment.  The 
Supreme Court has not said whether the holding in Garcetti applies to faculty members but lower courts 
have applied it to higher education and ruled for employers.  The current Board policy reflects the cases 
before Garcetti.  If the courts apply Garcetti to higher education, the University need not.  Professor 
Miksch said she has read the cases and the literature but needs more time to provide advice to the 
Committee.   
 
 The University encourages faculty members to speak on issues of public concern, but even if the 
issues are about the University, should faculty feel free to speak in committees or the Senate without 
having their status affected?  Professor Clayton said that faculty have the responsibility to speak on issues 
of concern and should be able to do so freely. 
 
 The Committee agreed to invite to one of its upcoming meetings a local expert on academic 
freedom and the First Amendment, Professor Neil Hamilton at St. Thomas.   
 
 Professor McLoon said it sounds like some of these cases are almost whistleblowing.  Are there 
not protections for that?  Maybe in the law, Professor Abul-Hajj commented, but there is still an impact 
on the individual.   
 
 There are two issues, Professor Miksch said.  One, what does the Committee want the University 
policy to be, and could one grieve sanctions imposed in response to professional speech?  Second, the 
Committee could advocate the other position, that the speech has First Amendment protection, but it 
cannot make the Supreme Court say so.   
 
 Professor Gaugler asked what the stance of the AAUP is.  Professor Miksch said the AAUP 
maintains that professional speech is protected by the First Amendment and that the protection goes 
beyond teaching and research to include speech about university matters.  There is commentary to the 
effect that if a faculty member wants to say something about the university, he or she is better of going to 
the newspaper than speaking at the faculty senate.  But should faculty leave their First Amendment 
protection at the door when they come to the university?   
 
 Does the level of protection change when one speaks as part of one's official duties and when one 
speaks as a citizen, Professor Simon asked?  It does, Professor Miksch said.  That is the Garcetti case 
holding.  One might even have a professional duty to speak (e.g., to reveal fraud)—but one is not 
protected by the First Amendment even in that case.  The Court has said such speech occurs in the context 
of the employer-employee relationship and is not covered by the First Amendment.  Under the old rules, 
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one DID have protection.  It is possible the Court will speak on whether Garcetti applies to faculty, but it 
has discretion over the cases it takes.   
 
 Professor Abul-Hajj said that a university should provide First Amendment rights and whether or 
not the Supreme Court agrees is another issue.  If a lot of universities follow suit, the Court could follow 
up.  It was agreed the Committee would follow up on this issue. 
 
 Professor Simon asked why University professors have a different status in this respect from 
high-school teachers.  Professor Miksch said the Supreme Court has made some distinctions between the 
two groups in part based on the age of the students.  There can be more local control of the curriculum in 
high school and below because the schools are inculcating ideas.  The courts distinguish, for example, 
between what a university and a high school can tell a school newspaper to do.  Because between high 
school and college they become adults, Professor Simon asked?  That is the theory, Professor Miksch 
said, although there is also clearly a difference between a third-grader and high-school senior.  The courts 
take the position that once someone graduates from high school, he or she is an adult.  That is part of the 
reason college faculty have greater freedom to discuss things in the classroom. 
 
3. Issues for the Remainder of the Year 
 
 Professor Clayton asked Committee members to look at the tentative agendas for the three 
remaining meetings of the year and at the list of issues pending before the Committee.  The Committee 
discussed briefly the issues and concluded that it may wish to have an additional meeting in mid-May. 
 
 Professor Wells reported on the work of the copyright subcommittee, which has met once.  It is 
apparent that there will be no quick understanding or writing of the procedures, she said.  It is unlikely a 
draft will be brought back to the Committee before the fall. 
 
 Professor Clayton adjourned the meeting at 11:00. 
 
      -- Gary Engstrand 
 
University of Minnesota 


