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D.C. Circuit Upholds Net Neutrality Repeal But 
Prevents the FCC from Preempting States’ Rules, 
Remands Key Issues to the Agency

Net Neutrality, continued on page 3

O
n Oct. 1, 2019, the U.S. Court of Appeals for the D.C. 
Circuit released a per curiam opinion upholding 
the Federal Communication Commission’s (FCC) 
December 2017 repeal of the net neutrality rules, 
holding that the FCC had the authority to do so and 

that the agency had been reasonable in its approach. Mozilla 
Corp. v. Federal Communications Commission, 940 F.3d 1 
(D.C. Cir. 2019). However, the court vacated the portion of the 
repeal that would have allowed the FCC to prohibit states from 
drafting their own net neutrality regulations. The D.C. Circuit 
also remanded several issues to the FCC, including requiring the 
agency to assess the rollback’s effect on public safety.

Net neutrality is the principle that Internet Service Providers 
(ISPs) should treat all data on the internet the same, regardless 
of the source. In February 2015, the FCC adopted the 2015 
Open Internet Order, which reclassifi ed broadband internet 
access as a “telecommunications service” under Title II of 
the Communications Act. 80 Fed. Reg. 19,738 (Apr. 13, 2015) 
(codifi ed at 47 C.F.R. 1). This action provided the FCC the 
authority to regulate ISPs, including through three “bright-line” 
rules, which prohibited ISPs from (1) blocking lawful internet 
content, (2) slowing down the speed of content delivery for 
specifi c applications or services, a practice known as throttling, 
and (3) paid prioritization, which would allow ISPs to favor some 
internet traffi c over others. 

On June 14, 2016, the D.C. Circuit upheld the Open Internet 
Order in a 2-1 decision, ruling that the FCC had the authority to 
implement the Order and that ISPs should provide equal access 
to all users. U.S. Telecom Association v. Fed. Comm. Comm’n, 
825 F.3d 674 (D.C. Cir. 2016). However, on Dec. 14, 2017, the 
FCC voted 3-2 to repeal its net neutrality rules in an Order 
tilted “Restoring Internet Freedom.” 80 Fed. Reg. 19,738 (Apr. 
13, 2015) (codifi ed at 47 C.F.R. 1). The Order fi rst “[r]estor[ed] 
the classifi cation of broadband Internet access service as an 
‘information service’” as it had been classifi ed prior to the 2015 
Order. Second, the Order “[adopted] transparency requirements 
that ISPs disclose information about their practices to 
consumers, entrepreneurs, and the Commission.” Finally, the 
FCC eliminated the rules preventing blocking, throttling, and paid 
prioritization. The rules were published in the Federal Register 
on Feb. 22, 2018, though they did not immediately take effect.

The repeal faced backlash through legal and legislative 
efforts, including lawsuits fi led by twenty-two state attorneys 

general and the attorney general of Washington, D.C., as well as 
multiple technology and internet companies. The lawsuits were 
consolidated into one case on March 12, 2018. Meanwhile, on 
Nov. 5, 2018, the U.S. Supreme Court denied certiorari to review 
an earlier challenge to the FCC’s authority to implement net 
neutrality rules. U.S. Telecom Assoc. v. Fed. Comm. Comm’n, 
825 F.3d 674 (D.C. Cir. 2016) (cert. denied), 139 S. Ct. 454 (2018).

Additionally, several states took different actions related to 
net neutrality. For example, on Sept. 30, 2018, California Gov. 
Jerry Brown signed into law SB 822, the “California Internet 
Consumer Protection and Net Neutrality Act of 2018,” which 
enacted net neutrality rules similar to those in the 2015 Order. 
However, on the same day, the U.S. Department of Justice (DOJ) 
fi led a lawsuit in the U.S. District Court for the Eastern District 
of California to block the California law from going into effect 
on Jan. 1, 2019, arguing California lacked suffi cient authority to 
regulate ISPs. On October 26, California Attorney General Xavier 
Becerra and the DOJ agreed to postpone litigation pending the 
Mozilla ruling. As the Bulletin went to press, it remained unclear 
whether the California law would take effect.

(For more information on the background of net neutrality, 
the lawsuits fi led after the Restoring Internet Freedom Order, 
and additional legislative and legal efforts to implement net 
neutrality rules in different states, see “Repeal of Net Neutrality 
Rules Continues to Face Legal Uncertainty” in the Fall 2018 
issue of the Silha Bulletin, “FCC Repeal of Net Neutrality Takes 
Effect, Faces Continued Legal and Legislative Opposition” in 
the Summer 2018 issue, “FCC Repeals Net Neutrality, Prompts 
Legal Action and Legislation” in the Winter/Spring 2018 issue, 
“D.C. Circuit Upholds ‘Net Neutrality’ Rules” in the Summer 2016 
issue, “New FCC Rules Spur Heated Debate about Net Neutrality 
Regulation” in the Winter/Spring 2015 issue, “D.C. Circuit Strikes 
Down FCC ‘Net Neutrality’ Rules” in the Winter/Spring 2014 
issue, and “Debates Continue Over Net Neutrality as FCC Nears 
Decision on ‘Open Internet’” in the Fall 2014 issue.)

In its Oct. 1, 2019 per curiam decision, the D.C. Circuit 
grappled with whether the FCC had the authority in 2015 to 
reclassify fi xed broadband from a telecommunication service, to 
an information service as it had done in the Restoring Internet 
Freedom Order. A corresponding reclassifi cation applied to 
mobile broadband, now designated as a private mobile service.
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Net Neutrality, continued from page 1

COVER STORY

The D.C. Circuit fi rst held that the FCC’s reclassifi cation of 
broadband internet under Title I of the Telecommunications 
Act was “reasonable under Chevron,” fi nding that the FCC 
“has compelling policy grounds to ensure consistent treatment 
of the two varieties of broadband Internet access, fi xed and 
mobile, subjecting both, or neither, to Title II.” In Chevron, 
Inc. v. National Resources Defense Council, Inc., 467 U.S. 837 
(1984), the Supreme Court created a two-part test for judicial 
deference to agency decision making, providing parameters for 
the federal courts reviewing agency decisions to prevent judges 
from overriding the agency’s expertise. Under the fi rst step of the 
test, the court examines the controlling statute; if the meaning is 
unambiguous, that meaning is determinative. Under step two of 
the Chevron test, if a statute’s meaning is ambiguous, the court 

must uphold any reasonable interpretation 
of the statute by the agency, thus giving 
deference to the agency and its expertise.

Second, the per curiam decision 
deferred to the FCC by holding that the Supreme Court’s decision 
in National Cable & Telecommunications Association v. 
Brand X Internet Services, 545 U.S. 967 (2005), gave the agency 
signifi cant latitude to classify broadband, also stipulating that 
Chevron deference was appropriate to the decision the agency 
made. 

Third, the court acknowledged that net neutrality protects 
and fosters free expression online, but called the free expression 
challenge, “bare-boned,” and did not justify review by the court.

Finally, the D.C. Circuit held that the agency did not have legal 
authority to prohibit state legislatures or governors from passing 
their own net neutrality rules. (For more information on actions 
already taken by states related to net neutrality, including laws 
passed by California, Washington, and Oregon, see “Repeal of 
Net Neutrality Rules Continues to Face Legal Uncertainty” in the 
Fall 2018 issue of the Silha Bulletin.) 

The court also remanded three parts of the Restoring Internet 
Freedom Order to the FCC for the agency to address, including 
how revoking the rules would affect public safety, such as access 
of fi re departments to internet and communication networks. 
As the Bulletin went to press, the FCC had not addressed these 
issues.

Judges Patricia Millett and Robert L. Wilkins fi led concurring 
opinions focusing primarily on the issue of preemption of state 
laws and actions. Millet wrote that she agreed that under Brand 
X, there was clear precedent to uphold the FCC’s reclassifi cation 
of broadband as an information service as reasonable, but also 
stated a “deep concern” that the “result is unhinged from the 
realities of modern broadband service.” She added that the FCC’s 
decision to repeal the net neutrality rules had “drifted” beyond 
the boundaries of its statutory authority and discretion.

In a lengthy opinion concurring in part and dissenting in 
part, Judge Stephen F. Williams also addressed the preemption 
issue. He suggested that Congress had a signifi cant role to 
play in resolving the boundaries of the FCC’s preemption 

authority under Title I. He argued that not extending the same 
level of deference to the FCC on the preemption directive 
would undermine the 2018 order by exposing broadband to a 
patchwork of state regulations, leading to numerous legal battles. 

The full per curiam opinion, as well as the individual 
opinions, are available online at: https://www.cadc.uscourts.gov/
internet/opinions.nsf/FA43C305E2B9A35485258486004F6D0F/$fi 
le/18-1051-1808766.pdf. 

In a statement following the ruling, FCC Chairman Ajit 
Pai praised the decision, calling it a “victory for consumers, 
broadband deployment, and the free and open Internet.” He 
continued, “We look forward to addressing on remand the 
narrow issues that the court identifi ed.”

In an Oct. 1, 2019 statement, Gigi Sohn, an adviser to former 
FCC Chairman Tom Wheeler, praised the ruling for allowing 
states to implement their own net neutrality rules. “The DC 
Circuit Court has spoken very clearly — the states are now 
free to do what the FCC will not — assert authority over the 
broadband market and protect an open Internet,” she wrote. 
“Broadband providers will inevitably complain about having to 
comply with a so-called ‘patchwork’ of different state laws, but 
that is of their own making.”

In an October 1 “Deeplinks” blog post, EFF stated, “We’re 
disappointed. The FCC is supposed to be the expert agency 
on telecommunications, but in the case of the so-called ‘Save 
the Internet Order,’ it ignored expertise and issued an order 
based on a wrong interpretation of the technical realities of the 
Internet. But we’re very pleased that the court’s ruling gives 
states a chance to limit the damage.” EFF also argued that 
“Congress . . . has a responsibility to bring this debate to an 
end.” The October 1 post noted that in April 2019, in a 232-190 
vote, the U.S. House of Representatives had passed the “Save 
the Internet Act,” H.R. 1644, which would restore the blocking, 
throttling, and paid prioritization rules instituted by the FCC in 
the 2015 Open Internet Order. However, EFF noted that the U.S. 
Senate intended to block a vote on the bill. As the Bulletin went 
to press, the Senate had not voted on the legislation. (For more 
information on additional actions taken by Congress related to 
net neutrality, see “FCC Repeal of Net Neutrality Takes Effect, 
Faces Continued Legal and Legislative Opposition” in the 
Summer 2018 issue of the Silha Bulletin.)

In an October 1 statement, Amy Keating, the chief legal 
offi cer for Mozilla, said that the company was “encouraged to 
see the Court free states to enact net neutrality rules that protect 
consumers.” She added that the company’s “fi ght to preserve 
net neutrality as a fundamental digital right is far from over.” As 
the Bulletin went to press, Mozilla had not appealed the case to 
the Supreme Court or requested an en banc hearing by the D.C. 
Circuit.

SCOTT MEMMEL

SILHA BULLETIN EDITOR

CHRISTOPHER TERRY

HSJMC ASSISTANT PROFESSOR

Editor’s Note

The preceding story was adapted from an academic journal article written by 
Hubbard School of Journalism and Mass Communication 

Assistant Professor Christopher Terry and Silha Bulletin Editor Scott Memmel.  
The article is in press at the Washington Journal of Law, Technology & Arts 

and is set to be published in the Winter 2020 issue.
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Federal Judge Orders White House to Reinstate 
Reporter’s Press Credential

ACCESS

O
n Sept. 3, 2019, Judge Rudolph 
Contreras of the U.S. District 
Court for the District of 
Columbia granted a motion 
for a temporary restraining 

order and preliminary injunction brought 
by Playboy magazine senior White 
House reporter and CNN political analyst 

Brian Karem 
against President 
Donald Trump’s 
administration. 

Karem v. Trump, No. 19-2514, 2019 WL 
4169824 (D.D.C. 2019). Contreras ruled that 
Karem had plausibly alleged that the White 
House’s Aug. 2, 2019 suspension of his hard 
pass — a physical press credential granting 
him access to the White House — violated 
the reporter’s Fifth Amendment right to due 
process. Contreras further held that Karem 
adequately demonstrated that “even the 
temporary suspension of his pass infl ict[ed] 
irreparable harm on his First Amendment 
rights.”

The case arose on Aug. 2, 2019 when 
Karem, who observers noted was known 
for his criticism of President Trump and 
the White House, tweeted that his White 
House hard pass had been suspended for 
30 days. According to CNN on the same 
day, the White House cited Karem’s July 
11 confrontation with radio host Sebastian 
Gorka, which stemmed from Karem calling 
the attendees of a social media summit, 
which observers contended was largely 
meant for conservative groups and media 
fi gures, “a group of people eager for 
demonic possession.” Karem and Gorka 
began to argue, leading Gorka to yell 
“You’re a punk, you’re not a journalist, 
you’re a punk,” to which Karem responded 
by urging Gorka to “get a job.”

In an August 2 tweet, Playboy wrote 
that Gibson, Dunn & Crutcher LLP attorney 
Theodore J. Boutrous would represent 
Karem and appeal the White House’s 
decision. (Boutrous delivered the 33rd 
Annual Silha Lecture, titled “The First 
Amendment and #MeToo” on Oct. 17, 2018. 
For more on the lecture, see “33rd Annual 
Silha Lecture Addresses the Free Speech 
Implications of the #MeToo Movement” in 
the Fall 2018 issue of the Silha Bulletin. 
For more information on the background 
of Karem’s case, see “White House Revokes  
and Suspends Hard Press Passes Under 
New Rules” in the Summer 2019 issue of the 
Silha Bulletin.)

On Aug. 20, 2019, Karem fi led a lawsuit 
against President Trump and White House 
Press Secretary Stephanie Grisham, 

requesting that the District Court for the 
District of Columbia “vacate the suspension 
and order that Karem’s hard pass be 
immediately restored.” The complaint fi rst 
argued that the suspension of the press 
credential violated the Due Process Clause 
of the Fifth Amendment. The complaint 
cited Sherrill v. Knight, 569 F.2d 124 
(D.C. Cir. 1977), in which the U.S. Court 
of Appeals for the D.C. Circuit “made very 
clear . . . [that] the White House may deny, 
revoke or suspend a press pass based only 
on ‘explicit and meaningful standards’ 
that have been ‘publish[ed]’ so as to afford 
fair notice to reporters, and to avoid 
arbitrary or discriminatory punishments.” 
The D.C. Circuit ultimately held that The 
Nation writer Robert Sherrill had a First 
Amendment right of access to White House 
news conferences because they were 
“generally inclusive” of the press.

Karem’s complaint argued that Grisham 
“did not cite any legal authority authorizing 
her to order the suspension of a hard pass” 
and that she had admitted that Karem did 
not violate any published rule or standard. 
The complaint further asserted that Karem 
was not given “fair notice” of any relevant 
standards, and was also not provided a “fair 
opportunity to rebut the charge against 
him.”

Second, the complaint argued that the 
suspension violated the First Amendment, 
contending that Grisham could not “cite 
any ‘compelling reason’ that justifi es 
Mr. Karem’s suspension, rendering 
it unconstitutional under Sherrill.” 
The complaint further contended that 
the suspension was “clearly meant to 
punish and deter his reporting on the 
Administration rather than based on 
anything he said in the Rose Garden 
in July,” meaning the suspension of 
the credential was “an impermissible 
content-based regulation of speech, and an 
attempt to censor the press and exclude 
from the White House reporters who 
challenge and dispute the President’s point 
of view.”

The complaint cited New York Times 
v. Sullivan, in which the U.S. Supreme 
Court noted the United States’ “profound 
national commitment to the principle 
that debate on public issues should be 
uninhibited, robust, and wide-open, and 
that it may well include vehement, caustic, 
and sometimes unpleasantly sharp attacks 
on government and public offi cials.” 
376 U.S. 254, 270 (1964).

Finally, the complaint requested that the 
court order the “[i]mmediate restoration of 

Karem’s hard pass so that he may continue 
to report from White House briefi ngs and 
perform his job on White House grounds 
and at other presidential events” or provide 
Karem with the opportunity to be heard 
by a neutral arbiter. The full complaint is 
available online at: https://pmcdeadline2.
fi les.wordpress.com/2019/08/karem-
complaint.pdf.

On Sept. 3, 2019, Judge Contreras ruled 
in favor of Karem, ordering the Trump 
administration to restore the reporter’s 
hard pass. Contreras fi rst held that Karem 
had, “at this early stage of the proceedings, 
shown that he is likely to succeed on this 
due process claim, because the present 
record indicates that Grisham failed to 
provide fair notice of the fact that a hard 
pass could be suspended under these 
circumstances.” 

Contreras explained that Karem’s due 
process claim was grounded in two related 
doctrines, the fi rst being the “vagueness 
doctrine.” In FCC v. Fox Television 
Stations, Inc., 567 U.S. 239, 253 (2012) and 
United States v. Williams, 553 U.S. 285, 304 
(2008), the Supreme Court held that “[a] 
conviction or punishment fails to comply 
with due process if the statute or regulation 
under which it is obtained ‘fails to provide 
a person of ordinary intelligence fair notice 
of what is prohibited, or is so standardless 
that it authorizes or encourages seriously 
discriminatory enforcement.’” 

The second doctrine was “procedural 
due process,” which, according to 
Contreras, “prohibits the government 
from depriving ‘an individual of a 
liberty or property interest without 
providing appropriate procedural 
protections’ — usually in the form of 
notice and some kind of opportunity to 
contest the decision,” as held by the D.C. 
Circuit in Atherton v. D.C. Offi ce of Mayor, 
567 F.3d 672, 689 (D.C. Cir. 2009). Contreras 
held that this doctrine alone was “suffi cient 
to show that Karem is likely to succeed 
on the merits of his due process claim 
in this case.” He also included a lengthy 
discussion of Sherill, concluding that the 
ruling applied in the present case. 

Contreras also cited the White House’s 
previous attempt to revoke CNN reporter 
Jim Acosta’s credential in November 
2018, which led to a similar ruling by 
the District Court for the District of 
Columbia. That case arose on Nov. 7, 2018, 
when President Trump called Acosta “a 
rude, terrible person” after he asked the 
president repeated questions during a press 
conference following the 2018 midterm 
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elections. On Nov. 13, 2018, Boutrous fi led 
a lawsuit on behalf of CNN and Acosta 
against President Trump and several 
members of his administration, arguing 
that Acosta’s First and Fifth Amendment 
rights had been violated, and that President 
Trump’s administration failed to follow 
the proper protocols, therefore violating 
the Administrative Procedure Act, 
5 U.S.C. § 706. 

On Nov. 16, 2018, Judge Timothy J. 
Kelly ruled that the White House was 
wrong to revoke Acosta’s credentials and 
must immediately return them, granting 
the plaintiffs’ request for a temporary 
restraining order (TRO). Cable News 
Network, Inc. v. Trump, No. 18 Civ. 2610 
(D.D.C. 2018). Although Kelly did not 
offi cially rule on the underlying case 
regarding the First and Fifth Amendments, 
he found that the White House did not 
provide Acosta with the due process 
required to legally revoke his press pass, 
therefore causing Acosta “irreparable 
harm.” 

On Nov. 19, 2018, the White House 
restored Acosta’s credential, but also 
sent a letter (Acosta Letter) to the 
White House press corps detailing new 
rules at presidential press conferences, 
which included: “(1) a journalist called 
upon to ask a question will ask a single 
question and then will yield the fl oor to 
other journalists; (2) At the discretion 
of the President or other White House 
offi cial . . . a follow-up question or 
questions may be permitted . . . (3) ‘Yielding 
the fl oor’ includes, when applicable, 
physically surrendering the microphone 
to White House staff for use by the next 
questioner.” Failure to abide by these 
rules could “result in suspension or 
revocation of the journalist’s hard pass.” 
(For more information on the White 
House’s attempt to revoke Acosta’s hard 
pass, the ensuing legal battle, and the new 
rules for presidential press conferences, 
see President Trump Calls CNN Reporter 
“Rude, Terrible Person,” Revokes His 
Press Credentials; Federal Judge Requires 
Trump Administration Reinstate 
Credentials in “President Trump Continues 
Anti-Press Rhetoric and Actions” in the Fall 
2018 issue of the Silha Bulletin.)

Contreras acknowledged that the 
defendants had argued that the Acosta 
Letter represented suffi cient prior notice 
to Karem about what conduct would be 
acceptable. But he rejected this argument, 
reasoning that the defendants had 
conceded that the rules in the letter “did 
not apply at the July 11 event in the Rose 
Garden because that event was not a press 
conference” and that Grisham “did not 
reference the Acosta Letter” at any point 
regarding the suspension of Karem’s hard 

pass. Contreras also reasoned that the 
Acosta Letter’s language was “ambiguous 
to whether the White House even intended 
to regulate events other than formal press 
conferences.” Furthermore, he held that 
even if the letter was clear about what 
conduct was included, it still provided a 
standard that was “unnecessarily vague and 
subject to ambiguous interpretation,” citing 
Sherrill.

Additionally, Contreras found that the 
defendants had provided “no evidence in 
support of their contention that Karem’s 
conduct was clearly proscribed under the 
existing ‘professionalism’ policy.” Contreras 
therefore concluded that Karem was “likely 
to succeed on his claim that he was not 
provided such fair notice in this case.”

Second, Contreras held that Karem 
had adequately demonstrated that “even 
the temporary suspension of his pass 
infl ict[ed] irreparable harm on his First 
Amendment rights.” He cited Pursuing 
America’s Greatness v. FEC, 831 F.3d 
500, 505 (D.C. Cir. 2016), in which the 
D.C. Circuit held that the “loss of First 
Amendment ‘freedoms, for even minimal 
periods of time, unquestionably constitutes 
irreparable injury.’” Contreras also cited 
Sherrill, which held that “where the White 
House has voluntarily decided to establish 
press facilities” that are “open to all bona 
fi de Washington-based journalists,” the 
First Amendment requires “that individual 
newsmen not be arbitrarily excluded from 
sources of information.” 

Contreras held that “such exclusion is 
precisely what Karem is suffering here,” 
reasoning that his “First Amendment 
interest depends on his ability to freely 
pursue ‘journalistically productive 
conversations’ with White House offi cials.” 
Contreras therefore held that “the only way 
to remedy the injury is to return the hard 
pass and the access that comes with it. 
Under those circumstances, Karem’s First 
Amendment injury undoubtedly constitutes 
a concrete, unrecoverable harm suffi cient 
to warrant preliminary relief.”

Contreras therefore ordered the White 
House to restore Karem’s hard pass. The 
full ruling is available online at: https://
drive.google.com/fi le/d/1iUdBLkXeHb01u7f
4LsmHVnCu9uABoUPe/view.

In a September 3, 2019 statement to The 
Washington Post, Karem called the ruling 
“good for me, but it’s really for everyone 
in the free press. [The judge] didn’t buy 
anything the White House was selling.. . . As 
much as this president has tried to bully 
us, we’re not going away. As much as 
he’s called us the enemy of the people, 
the Constitution is clear about what free 
speech is all about.”

Boutrous wrote in a separate statement, 
“We are very pleased with the court’s order 

directing the restoration of Brian Karem’s 
hard pass. The White House’s suspension 
of his press credentials violated the First 
Amendment and due process and was a 
blatant attempt to chill vigorous reporting 
about the president.”

Grisham criticized the ruling in 
a statement. “We disagree with the 
decision of the district court to issue 
an injunction that essentially gives free 
rein to members of the press to engage 
in unprofessional, disruptive conduct 
at the White House,” she wrote. “Mr. 
Karem’s conduct, including threatening 
to escalate a verbal confrontation into 
a physical one to the point that a Secret 
Service agent intervened, clearly breached 
well-understood norms of professional 
conduct. The press secretary must have 
the ability to deter such unacceptable 
conduct.”

Nevertheless, the White House restored 
Karem’s hard pass. However, as the 
Bulletin went to press, the White House 
had not announced whether it would 
appeal the ruling.

The White House’s attempts to suspend 
Karem’s hard pass and to revoke Acosta’s 
credentials were not the fi rst instances 
of the Trump administration excluding 
reporters from an event. In February 
2017, several media outlets, including The 
New York Times, CNN, and others, were 
banned from attending a “gaggle,” a press 
briefi ng that took place in then-White 
House Press Secretary Sean Spicer’s offi ce. 
(For more information on the exclusion 
of the media outlets from the press 
briefi ng, see President Trump Continues 
Longstanding Battles with the Press in 
“Media Face Several Challenges During 
President Trump’s First Months in Offi ce” 
in the Winter/Spring 2017 issue of the Silha 
Bulletin.)

Additionally, on July 25, 2018, the Trump 
administration “banned” CNN reporter 
Kaitlan Collins from a press availability 
with President Trump and Jean-Claude 
Juncker, the president of the European 
Commission, who were meeting in the 
Rose Garden of the White House. Earlier 
that day, Collins represented all television 
networks as the “pool reporter” and had 
asked several questions about President 
Trump’s former lawyer, Michael Cohen, at 
a photo op in the Oval Offi ce. (For more 
information on the White House banning 
Collins, see Five Newspaper Staff Members 
Killed, Two Injured in Shooting at Local 
Maryland Newsroom in “Journalists Face 
Physical Violence, Other Dangers in the 
United States and Abroad” in the Summer 
2018 issue of the Silha Bulletin.)

SCOTT MEMMEL

SILHA BULLETIN EDITOR
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European Union Top Court Rules Search Engines Do 
Not Need to Apply the Right to Be Forgotten Globally

O
n Sept. 24, 2019, the 
Court of Justice of the 
European Union (CJEU) 
ruled that the right to 
be forgotten does not 

impose a de-referencing obligation on 
non-European Union (EU) Member State 
versions of a search engine. Google v. 
CNIL Case C-507/17, ECLI:EU:C:2019:772 
(Sept. 24, 2019). Observers generally 

praised the 
ruling as an 
important victory 
for freedom of 

information online, but noted that a 
provision of the opinion could allow the 
EU to change its rules regarding global 
delisting of search results.

The CJEU established the right 
to be forgotten in Google Spain SL, 
Google, Inc. v. AEPD and Mario 
Costeja González Case C-131/12, 
ECLI:EU:C:2014:317 (May 13, 2014). 
The court held that EU citizens could 
request that search engines remove 
links to “inadequate, irrelevant or 
excessive” content displayed in response 
to searches of the individual’s name. 
(For more information on the CJEU’s 
ruling and subsequent challenges, see 
“Courts in the United Kingdom and 
United States Wrestle with the “Right 
to Be Forgotten” in the Summer 2018 
issue of the Silha Bulletin, “‘Right to Be 
Forgotten’ Continues to Develop in the 
Year Following European High Court 
Decision” in the Sumer 2015 issue, and 
“European Union Court Holds that 
Citizens Have the ‘Right to Be Forgotten’ 
from Internet Searches” in the Summer 
2014 issue.)

In April 2016, the right to be 
forgotten was also included in the EU’s 
General Data Protection Regulation 
(GDPR), a new set of rules governing 
how businesses handle EU citizens’ 
personal data. Referred to as the “right 
to erasure,” the requirement under 
the GDPR is not absolute, but allows 
individuals to have their personal 
data erased by companies in certain 
circumstances. (For more information 
on the GDPR, see “Courts in the United 
Kingdom and United States Wrestle 
with the ‘Right to Be Forgotten’” in the 
Summer 2018 issue of the Silha Bulletin 
and “The United States, the European 
Union, and the Irish High Court Wrangle 

Data Privacy Concerns” in the Fall 2017 
issue.)

In May 2015, the French National 
Commission for Information Technology 
and Civil Liberties (CNIL) formally 
fi ned Google €100,000 ($112,000) for 
failing to de-list results across all 
of its search engine’s domain name 
extensions worldwide. Instead, Google 
had limited what it removed to relevant 
results generated from searches on 
domain names corresponding to EU 
Member States’ versions of Google’s 
search engine, such as google.fr in 
France. Google also proposed the 
company could “geo-block” or prevent 
IP addresses located in the EU Member 
States from gaining access to the search 
results regardless of the version of 
search engine used. 

Google appealed the fi ne and 
argued that the French regulator was 
overextending its territorial authority 
by censoring the company throughout 
the world. Several media organizations, 
including the Reporters Committee 
for Freedom of the Press (RCFP), 
the Associated Press (AP), and the 
Floyd Abrams Institute for Freedom 
of Expression fi led a brief intervening 
in the case, arguing that allowing 
such worldwide restrictions would 
lead many other countries to restrict 
Internet access more generally, thus 
leading to censorship. Google ultimately 
appealed the case to the CJEU. (For 
more information on the background 
of the case, see “Right to Be Forgotten 
Continues to Create Challenges for 
Online Entities” in the Summer 2016 
issue of the Silha Bulletin.)

On Jan. 10, 2019, CJEU Advocate 
General Maciej Szpunar issued a 
preliminary opinion in Google v. CNIL 
Case C-507/17, ECLI:EU:C:2019:15 (Jan. 
10, 2019) limiting the territorial scope 
of the right to be forgotten. Szpunar 
concluded that search engines should 
only be required to “de-list” or prevent 
access to specifi c links within the EU 
and not worldwide.

Szpunar emphasized that the right to 
be forgotten must be balanced against 
other “fundamental rights,” such as the 
right of the public to access information. 
He wrote, “If worldwide de-referencing 
were admitted, the EU authorities 
would not be in a position to defi ne and 

determine a right to receive information, 
still less to strike a balance between 
that right and the other fundamental 
rights to data protection and to private 
life, a fortiori because such a public 
interest in having access to information 
will necessarily vary, depending on its 
geographic location, from one third State 
to another.”

Szpunar also argued that the CNIL’s 
worldwide approach created a high 
risk that other countries would restrict 
access to information, creating a “race 
to the bottom.” He wrote, “There would 
then be a danger that the European 
Union would prevent individuals in 
third countries from having access 
to information. If an authority within 
the European Union could order de-
referencing on a worldwide scale, 
an inevitable signal would be sent to 
third countries, which could also order 
de-referencing under their own laws.” 
Szpunar added, “There would be a 
genuine risk of a race to the bottom, to 
the detriment of freedom of expression, 
on a European and worldwide scale.” 
(For more information on Szpunar’s 
opinion, see CJEU Advocate General 
Concludes Scope of “Right to be 
Forgotten” Should be Limited to EU, Not 
Worldwide in “Google Faces Renewed 
Concerns Regarding Data Privacy in the 
U.S. and Abroad” in the Winter/Spring 
2019 issue of the Silha Bulletin.)

On Sept. 24, 2019, the CJEU largely 
followed Szpunar’s opinion, ruling that 
Google and other search engines do not 
need to apply the right to be forgotten 
outside of the EU. The court fi rst 
explained that in the “globalised world, 
internet users’ access — including those 
outside the Union — to . . . information 
regarding a person whose centre of 
interests is situated in the Union is thus 
likely to have immediate and substantial 
effects on that person within the Union 
itself.” The court therefore emphasized 
that “such considerations . . . [can] 
justify” the EU legislature imposing 
de-referencing requirements on search 
engines.

However, the court then noted that 
numerous other countries “do not 
recognise the right to de-referencing or 
have a different approach to that right” 
and that even in the EU, the right to be 
forgotten, and protection of personal 
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data more generally, “is not an absolute 
right, but must be considered in relation 
to its function in society and be balanced 
against other fundamental rights.” 

The court provided the example 
of the balancing between the right to 
privacy and freedom of information, 
which was “likely to vary signifi cantly 
around the world.” The court explained 
that although the EU legislature had 
struck such balance in the EU, it had 
not done so regarding the scope of 
the right to be forgotten outside EU 
Member States. The court added that 
EU regulations create a mechanism for 
weighing data subjects’ right to privacy 
and access to information in the EU, but 
not in other countries.

The court therefore held that there 
was “no obligation under EU law,” 
including under the GDPR, “for a search 
engine operator who grants a request for 
de-referencing made by a data subject, as 
the case may be, following an injunction 
from a supervisory or judicial authority 
of [an EU] Member State, to carry out 
such a de-referencing on all the versions 
of its search engine.”

However, the CJEU also held that 
the right to be forgotten applies across 
all the EU Member States, and must 
therefore be implemented in each 
by search engines. The court wrote, 
“[EU regulations] thus provide[] the 
national supervisory authorities with the 
instruments and mechanisms necessary 
to reconcile a data subject’s rights to 
privacy and the protection of personal 
data with the interest of the whole 
public throughout the Member States in 
accessing the information in question 
and, accordingly, to be able to adopt, 
where appropriate, a de-referencing 
decision which covers all searches 
conducted from the territory of the 
Union on the basis of that data subject’s 
name” (emphasis added).

Additionally, the court ruled that 
search engine operators are required 
“to take, if necessary, suffi ciently 
effective measures to ensure the 
effective protection of the data subject’s 
fundamental rights.” The National 
Law Review noted in an Sept. 26, 2019 
article that such measures could include 
“geo-blocking technologies or the 
automatic redirection of EU users to the 
national version of the search engine.”

Finally, the court held that although 
EU law “does not currently require that 

the de-referencing granted concern 
all versions of the search engine in 
question, it also does not prohibit such 
a practice” (emphasis added), meaning 
“supervisory and judicial authorities of 
EU member states, in consideration of 
their national standards, may continue 
to weigh the individual’s right to the 
protection of his or her data against 
other individuals’ right to freedom of 
information and, where appropriate, 
order the search engine operator to 
carry out a de-referencing concerning all 
worldwide versions of its search engine,” 
as explained by The National Law 

Review, which asserted that this ruling 
was “unlikely the last word on the issue.”

The full ruling is available online at: 
http://curia.europa.eu/juris/document/
document.jsf;jsessionid=DF2BC664912
C6DD7BC1FF03C21F51011?text=&doc
id=218105&pageIndex=0&doclang=EN
&mode=req&dir=&occ=fi rst&part=1&c
id=66501. As the Bulletin went to press, 
CNIL had not announced decisions in the 
two cases that led to the CJEU decision.

In a September 26 commentary, 
Electronic Frontier Foundation (EFF) 
Civil Liberties Director David Greene 
praised the ruling, calling it a “signifi cant 
victory for free speech rights.” However, 
Greene noted the fi nal portion of the 
court’s decision stating that EU law 
does not prohibit de-referencing on 
all versions of a search engine, writing 
that it was “unclear how to square this 
[holding]” with the rest of the court’s 
opinion.

In a Sept. 25, 2019 piece for The 
Atlantic, Jennifer Daskal, a professor 
at American University’s Washington 
College of Law, suggested that the ruling 
would allow the EU to rewrite the GDPR 
and other directives to permit global 
delisting. “[W]hile First Amendment 

enthusiasts in the United States are 
heaving a sigh of relief, the victory is a 
precarious one,” she wrote. “Nothing 
in the ruling keeps the European Union 
from revising its laws so that right-to-
be-forgotten decisions can be applied 
globally.” Daskal further argued that the 
court had “provided a blueprint for how 
the EU might do so,” citing the court 
“[leaving] open the possibility that the 
EU could demand global delinkings 
in the future — so long as the law is 
rewritten to explicitly allow it to do so.” 
She added, “And as the court also makes 
clear, individual member nations can 

continue to pursue 
global takedowns 
and delistings, even 
in situations where 
EU law does not 
demand it.”

In a September 
25 Lexology 
commentary, 
Emma Erskine-Fox, 
an associate at the 
United Kingdom 
(UK) law fi rm 
TLT LLP, argued 
that the CJEU’s 

“refusal to impose a key GDPR right 
on countries that do not recognise the 
GDPR as law will be of general interest 
to multi-national organisations with 
processing operations across different 
jurisdictions.” However, she added that 
“organisations should bear in mind that 
the facts of the case are very specifi c 
and involve particular intricacies, such 
as the balance of other fundamental 
rights and the borderless nature of the 
internet, which undoubtedly affected the 
decision. The ruling is therefore unlikely 
to give ‘carte blanche’ to international 
organisations to ignore the GDPR 
outside the EU. Further decisions on the 
law’s territorial scope will be interesting 
to see how far the courts are willing 
to extend the application of the GDPR 
outside the EU.” 
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“[W]hile First Amendment enthusiasts 
in the United States are heaving a sigh 
of relief, the victory is a precarious 
one.. . . Nothing in the ruling keeps the 
European Union from revising its laws so 
the right-to-be-forgotten decisions can 
be applied globally.”

— Jennifer Daskal, Professor,
American University Washington College of Law
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Trump Administration Targets Two More Leakers of 
Government Information

LEAK 
INVESTIGATIONS

I
n May and October 2019, the U.S. 
Department of Justice (DOJ) 
announced charges against two 
new leakers of government 
information, including under 

the Espionage Act, 18 U.S.C. § 793. 
On May 9, 2019, the DOJ unsealed an 
indictment against former U.S. Air 

Force intelligence 
analyst Daniel 
Everette Hale, 
alleging that he 

“illegally obtain[ed] classifi ed national 
defense information” and disclosed it to 
a reporter. Hale was charged with four 
counts under the Espionage Act and one 
additional count under 18 U.S.C. § 641. 
On October 9, the DOJ released an 
indictment against a Defense Intelligence 
Agency (DIA) employee for leaking 
classifi ed national defense information 
to two journalists, one at CNBC and 
the other at NBC News. Henry Kyle 
Frese was charged with two counts of 
willful transmission of national defense 
information under the Espionage Act.

The latest charges were not the fi rst 
brought by President Donald Trump’s 
administration, which continued the 
trend started by President Barack 
Obama’s administration. The fi rst such 
case for the Trump administration 
came to an end on Aug. 23, 2018 when 
former National Security Agency 
(NSA) contractor Reality Winner was 
sentenced to 63 months in prison and 
three years of probation, as well as 100 
hours of community service upon her 
release. On Oct. 18, 2018, Terry James 
Albury, a former Minneapolis Federal 
Bureau of Investigation (FBI) agent 
charged with two counts of violating 
the Espionage Act, was sentenced to 
four years in prison by a federal judge 
in Minnesota, marking the conclusion 
of the second such prosecution by 
the Trump administration. On Oct. 15, 
2018, James A. Wolfe, the former U.S. 
Senate Select Committee on Intelligence 
(SSCI) director of security, agreed to 
plead guilty to one count of making a 
false statement to the Federal Bureau 
of Investigation (FBI) in connection 
to an FBI investigation into “multiple 
unauthorized disclosures of information 
to one or more members of the news 
media.” As part of the investigation, the 
DOJ seized New York Times reporter Ali 
Watkins’ phone and email records during 
the investigation, prompting criticism 
from media experts and advocates. 

On May 15, 2018, the U.S. government 
had identifi ed Joshua A. Schulte, 
who formerly worked for the Central 
Intelligence Agency (CIA) and NSA, 
as a prime suspect in a March 2017 
leak of CIA documents, the largest 
loss of confi dential information in the 
agency’s history. On June 18, he was 
charged with 13 counts, including three 
under the Espionage Act, in addition to 
previous charges for possession of child 
pornography. As the Bulletin went to 
press, Schulte’ case remained ongoing in 
the U.S. District Court for the Southern 
District of New York.

Finally, on Oct. 17, 2018, senior U.S. 
Treasury Department employee Natalie 
Mayfl ower Sours Edwards was charged 
by federal prosecutors with two counts 
of violating federal law prohibiting 
the disclosure of highly confi dential 
documents known as “suspicious activity 
reports” (SARs). As the Bulletin went to 
press, Edwards’ case remained ongoing 
in the Southern District of New York. 
(For more information on the cases 
against Winner, Albury, Wolfe, Schulte, 
and Edwards, see “Investigations, 
Prosecutions, and Sentencing Continue 
in Government Leak Cases” in the 
Fall 2018 issue of the Silha Bulletin 
and “Trump Administration Targets 
Journalist, Leaker of Government 
Information, and Former Government 
Employees Who Took Classifi ed 
Documents” in the Summer 2018 issue.)

Additionally, on May 23, 2019, the 
DOJ released an indictment alleging 17 
additional charges against WikiLeaks 
founder Julian Assange, all of which 
were under the Espionage Act, 
prompting signifi cant concern from 
journalists and press advocates that 
the indictment was the next step in 
prosecuting traditional journalists under 
the statute. (For more information on the 
charges against Assange, see “Federal 
Prosecutors Charge Julian Assange With 
Seventeen Counts Under the Espionage 
Act, Prompting Renewed Concern for 
Journalists” in the Summer 2019 issue of 
the Silha Bulletin.)

Former Government Intelligence 
Analyst Charged with Leaking 
Classifi ed Information to The 
Intercept

On May 9, 2019, the U.S. Department 
of Justice (DOJ) announced in a 
press release that an indictment was 
unsealed against former U.S. Air Force 

intelligence analyst Daniel Everette Hale 
for “illegally obtaining classifi ed national 
defense information and disclosing it 
to a reporter.” National Public Radio 
(NPR) revealed on the same day that 
the reporter, who was not named in the 
indictment, was likely Jeremy Scahill, 
a founding editor of The Intercept and 
former reporter for The Nation. Hale 
was charged with four counts under the 
Espionage Act, 18 U.S.C. § 793 et seq., 
and one count under 18 U.S.C. § 641, 
which prohibits the theft of government 
property.

According to the indictment, which 
was dated March 7, 2019, Hale was 
enlisted in the Air Force from July 2009 
through July 2013 where he served as 
an intelligence analyst. Hale was also 
assigned to work at the National Security 
Agency (NSA) from December 2011 
through May 2013. From December 
2013 through August 2014, Hale was 
employed at Leidos, a defense contractor 
and the National Geospatial-Intelligence 
Agency (NGA). In each capacity, Hale 
had a “TOP SECRET//SENSITIVE 
COMPARTMENTED INFORMATION” 
security clearance, providing him 
access to classifi ed national defense 
information (NDI).

The indictment alleged that in April 
2013, Hale used his unclassifi ed NSA 
work computer “to search the internet 
for information on [Scahill]” and found 
that he was scheduled to appear at a 
bookstore in Washington, D.C. Hale met 
Scahill at the bookstore, after which he 
used his “TOP SECRET” NSA computer 
“to search for classifi ed information 
concerning individuals and issues 
about which the Reporter wrote.” The 
documents included information on a 
wide range of topics, including the use 
of drones in war zones, a campaign 
targeting al-Qaida, and the Terrorist 
Identities Datamart Environment, 
through which the federal government 
compiles data on suspected terrorists, 
according to NPR.

According to the indictment, in 
ensuing weeks, Hale and Scahill 
exchanged emails and phone calls. In 
February 2014, Hale printed six classifi ed 
documents unrelated to his work at the 
NGA, each of which were later published 
by The Intercept. In total, Hale printed 
36 classifi ed documents, including four 
duplicates. Nine documents were related 
to his work at NGA, the other 23 were 
not, according to the indictment, which 



9

alleged that he provided at least 17 to 
The Intercept, which published all of 
them in whole or in part.

Finally, the indictment alleged that 
Hale stored “Tor” software and the 
“Tails” operating system on two USB 
drives found at his home. The indictment 
stated that the software and operating 
system were “recommended by the 
Reporter’s Online News Outlet in an 
article published on the Reporter’s 
Online News Outlet’s website, which 
provided readers with instructions on 
how to anonymously ‘leak’ documents 
to the Reporter’s Online News Outlet.” 
Additionally, Hale’s cell phone included 
the contact information for Scahill.

The DOJ charged Hale with four 
counts under the Espionage Act, 
including for “Obtaining National 
Defense Information,” “Retention 
and Transmission of National 
Defense Information,” “Causing the 
Communication of National Defense 
Information,” and “Disclosure of 
Classifi ed Communication Intelligence 
Information.” Additionally, the 
indictment included one count under 
18 U.S.C. § 641, alleging that Hale “did 
knowingly and unlawfully steal and 
convert to his own use or the use of 
another, and without authority, conveyed 
and disposed of records and things of 
value of the United States.” For each, 
the indictment included a table detailing 
which leaked document pertained 
to each count. According to NPR, 
Hale faced up to 50 years in prison if 
convicted on all fi ve counts.

The full indictment is available online 
at: https://fas.org/sgp/news/2019/05/
hale-indict.pdf. As the Bulletin went 
to press, no further proceedings in the 
prosecution of Hale had taken place.

In a May 9, 2019 statement, The 
Intercept defended the newsworthiness 
of the documents leaked by Hale 
pertaining to the U.S. drone program. 
“[The leaked] documents [about] the 
U.S. drone program . . . detailed a secret, 
unaccountable process for targeting 
and killing people around the world, 
including U.S. citizens, through drone 
strikes,” the news organization wrote. 
“They are of vital public importance, 
and activity related to their disclosure 
is protected by the First Amendment. 
The alleged whistleblower faces up to 
50 years in prison. No one has ever been 
held accountable for killing civilians in 
drone strikes.”

In a separate statement, James Risen, 
who went through a lengthy court 
battle after being subpoenaed in 2011 
to testify before a grand jury during 

the investigation of Jeffrey Sterling, a 
former Central Intelligence Agency (CIA) 
offi cer who was later found guilty of 
violating the Espionage Act for leaking 
classifi ed information, criticized the use 
of the statute. He wrote, “Like previous 
prosecutions of alleged journalistic 
sources, the prosecution of Daniel 
Everette Hale amounts to an abuse of 
the Espionage Act to criminalize the 
process of reporting.” 

Risen, the director of The Press 
Freedom Defense Fund at First Look 
Media, continued, “Everyone who cares 

about press freedom should reject the 
government’s outrageous crackdown 
on whistleblowers, which accelerated 
dramatically under President Barack 
Obama and has escalated further under 
[President] Donald Trump, targeting 
the very people who are working 
the hardest to hold the government 
accountable for abuses and to protect 
our democracy.” (Risen and attorney 
Joel Kurtzberg delivered the 30th Annual 
Silha Lecture, titled “Clear and Present 
Danger: Covering National Security 
Issues in the Post 9/11 World” on Oct. 
19, 2015. For more information on the 
lecture, see “30th Annual Silha Lecture 
Addresses Challenges to Reporting 
on National Security Matters” in the 
Fall 2015 issue of the Silha Bulletin. 
For more information on Risen’s court 
battle to avoid revealing his confi dential 
source, see “Espionage Conviction Ends 
Lengthy Struggle to Compel Journalist’s 
Testimony” in the Winter/Spring 2015 
of the Silha Bulletin, “Attorney General 
Holder Leaves Problematic Legacy on 
Press Rights and Civil Liberties” in the 
Fall 2014 issue, “Update: Supreme Court 
Declines to Hear Reporter’s Privilege 
Cases” in the Summer 2014 issue, 
“Reporters Struggle to Claim Privilege 

to Avoid Testifying About Confi dential 
Sources” in the Fall 2013 issue, and 
“Judges Rebuke Government on Leak 
Prosecutions” in the Summer 2011 
issue.)

Defense Intelligence Agency 
Employee Charged Under the 
Espionage Act for Leaking National 
Defense Information to Two 
Journalists

In an Oct. 9, 2019 press release, 
the U.S. Department of Justice (DOJ) 
announced that a Defense Intelligence 

Agency (DIA) 
employee was 
arrested on 
the same day 
for allegedly 
disclosing classifi ed 
national defense 
information (NDI) 
to two journalists 
in 2018 and 2019. 
Henry Kyle Frese 
was charged with 
two counts of 
willful transmission 
of national defense 
information under 
the Espionage Act, 
18 U.S.C. § 793(d).

According 
to an October 8 

indictment against Frese in the U.S. 
District Court for the Eastern District of 
Virginia, Frese was a contract employee 
with the DIA from January 2017 through 
February 2018 and a DIA employee from 
February 2018 through October 2019. 
In each position, he held a “Top Secret//
Sensitive Compartmented Information” 
clearance, providing access to NDI 
that was classifi ed as “TOP SECRET,” 
“SECRET,” and/or “CONFIDENTIAL.”

The indictment alleged that in 
April or May 2018, Frese accessed 
an “intelligence report unrelated to 
his job duties on multiple occasions, 
which contained NDI classifi ed [as TOP 
SECRET].” The information pertained 
to a foreign country’s weapons systems. 
In September 2019, Frese accessed two 
additional intelligence reports. In total, 
Frese accessed fi ve total intelligence 
reports. 

The indictment alleged that Frese 
had several interactions on Twitter and 
through phone calls and text messages 
with two unnamed journalists who 
worked for different news outlets, 
though the outlets are owned by the 
same parent company. According to 
an affi davit attached to the indictment 

“Everyone who cares about 
press freedom should reject the 
government's outrageous crackdown 
on whistleblowers, which accelerated 
dramatically under President Barack 
Obama and has escalated further under 
[President] Donald Trump, targeting the 
very people who are working the hardest 
to hold the government accountable for 
abuses and to protect our democracy.”

— James Risen, Press Freedom Defense Fund Director,
First Look Media

Leakers, continued on page 10
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and signed by Federal Bureau of 
Investigation (FBI) Special Agent Donny 
Kim, Frese had 508 phone calls and 37 
text messages with “Journalist 1” from 
March 1, 2018 through Oct. 7, 2019. He 
had 22 calls and 150 text messages with 
“Journalist 2.” The affi davit alleged that 
Frese was in a romantic relationship 
with Journalist 1 and sought to advance 
the journalist’s career. The Wall Street 
Journal later reported on October 9 that 
Journalist 1 was CNBC national security 
reporter Amanda Macias and Journalist 2 
was NBC News journalist and producer 
Courtney Kube.

Authorized by Judge Leonie M. 
Brinkema of the Eastern District of 
Virginia, the FBI “intercepted certain 
portions of Frese’s text messages 
and telephone calls.” One such call 
occurred on Sept. 11, 2019 between 
Frese and Macias, during which they 
discussed “Journalist 2 and Journalist 
2’s assignments at work.” In an October 
9 interview with The Washington Post’s 
“Erik Wemple Blog,” Gabe Rottman, 
the director of the technology and 
press freedom project at the Reporters 
Committee for Freedom of the Press 
(RCFP), said that there was “nothing I’ve 
seen in there suggesting that they got 
records or content from reporters.”

The indictment and affi davit alleged 
that Frese discussed and transmitted 
the contents of the intelligence reports 
with Macias and Kube. According to 
the affi davit, the information passed 
to the journalists appeared in eight 
articles regarding the capabilities of 
certain foreign countries’ weapons 
systems, each of which were authored 
by Macias and some of which were 
co-authored by Kube. According to an 
Oct. 10, 2019 post on the “Erik Wemple 

Blog,” a July 1, 2019 story reported that 
“China is in the midst of conducting a 
series of anti-ship ballistic missile tests 
in the hotly contested waters of the 
South China Sea.” Several additional 
examples are available online at: 
https://www.washingtonpost.com/
opinions/2019/10/10/reporters-cnbc-nbc-
news-become-tangled-leak-investigation/.

Under the indictment, Frese was 
charged with two counts of “willful 
transmission of national defense 
information” under the Espionage 
Act. The indictment alleged that Frese 
“willfully transmitted information to a 
person not entitled to receive it, with 
reason to believe such information could 
be used to the injury of the United States 
and to the advantage of any foreign 
nation.” Each count carried a maximum 
of 10 years imprisonment, according to 
USA Today on October 9.

The full indictment is available online 
at: https://www.justice.gov/opa/press-
release/fi le/1207916/download. The full 
affi davit is available online at: https://
www.justice.gov/opa/press-release/
fi le/1208691/download. As the Bulletin 
went to press, no further announcements 
had been made in the case.

In the DOJ’s October 9 press release, 
U.S. Attorney for the Eastern District 
of Virginia G. Zachary Terwilliger was 
quoted as saying, “Henry Kyle Frese was 
entrusted with TOP SECRET information 
related to the national defense of our 
country.. . . Frese allegedly violated that 
trust, the oath he swore to uphold, and is 
charged with engaging in dastardly and 
felonious conduct at the expense of our 
country.” He continued, “This indictment 
should serve as a clear reminder to all of 
those similarly entrusted with National 
Defense Information that unilaterally 
disclosing such information for personal 

gain, or that of others, is not selfl ess or 
heroic, it is criminal.”

Alan E. Kohler Jr., Special Agent in 
Charge of the FBI’s Washington Field 
Offi ce Counterintelligence Division, was 
quoted as saying, “Mr. Frese allegedly 
disclosed highly classifi ed national 
defense information, which puts our 
country and people at risk.. . . He 
violated his oath to serve and protect the 
United States.  The men and women of 
the FBI work hard every day to protect 
the American people and uphold the 
Constitution — we will not stand by 
while trusted government employees 
violate that trust in such an egregious 
way.”

Rottman contended in his interview 
with Wemple that leak cases are 
problematic for journalists and 
newsgathering. “You’ve got 18 or 20 of 
these cases out there.. . . Aggressive 
leak prosecutions chill news-gathering 
because they dissuade sources from 
coming forward with newsworthy 
information.”

Wemple contended that the case 
demonstrated that “leak prosecutions 
are a serious business in Washington.” 
However, he also noted that Macias’ 
use of Frese as a source represented 
an “[i]nstant confl ict of interest.” He 
continued, “No journalist can report 
objectively on the defense establishment 
if he or she is involved romantically with 
a key source employed therein. Though 
court documents don’t explicitly cite all 
the stories that allegedly stemmed from 
Frese, there are several stories that rely 
on deep intelligence sourcing.” 

Leakers, continued from page 9

SCOTT MEMMEL

SILHA BULLETIN EDITOR
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The Daily Northwestern Removes Content and 
Apologizes for Protest Coverage, Faces Backlash

ETHICS

O
n Nov. 10, 2019, Northwestern 
University’s student 
newspaper, The Daily 
Northwestern, published 
an editorial apologizing for 

its coverage of two student-led protests 
that occurred during a November 5 event 
featuring former U.S. attorney general 

Jeff Sessions. 
After several 
student protesters 
expressed concerns 

over privacy and potential punishment, the 
paper announced that photos previously 
published to Twitter had been “taken down” 
and that the name of a student protester 
quoted in the original Daily Northwestern 
November 6 article was removed from the 
online version. The apology and subsequent 
removal of content sparked criticism from 
several professional journalists and alumni 
of Northwestern University’s Medill School 
of Journalism (Medill School).

According to a November 6 Daily 
Northwestern article, Sessions, who was 
the Northwestern University College 
Republicans’ fall speaker, was invited to 
discuss “the real meaning of the ‘Trump 
Agenda’” on November 5 in a free event 
open to the public. Around 150 students 
protested the event, with some climbing 
through windows and pushing their way 
into the lecture hall to interrupt Sessions. 
When campus police began efforts to 
control the protests, Daily Northwestern 
photographer Colin Boyle covered the 
confl ict. “I snapped into the journalistic 
response of making images,” Boyle told 
The Washington Post on November 12. “If 
something happened, God forbid, I was the 
only camera that was non-police-owned 
in that area, to my knowledge.” After the 
protest, Boyle uploaded some of the photos 
to Twitter. Other Daily Northwestern 
reporters used a student directory to 
look up cellphone numbers of students 
who attended the protest and texted 
to ask whether they would agree to be 
interviewed. 

The Daily Northwestern editors faced 
concerns from student protesters soon after 
the paper published the articles and photos 
about the protest. Protesters emphasized 
that the university could use the published 
photos and names to fi nd and punish 
them and complained that utilizing the 
student directory to obtain numbers was an 
invasion of privacy. In light of the concerns, 
the paper agreed to remove photos that 

clearly showed protesters’ faces and to 
redact one protester’s name from the 
original coverage.

In an editorial published on November 
10, the Daily Northwestern editors 
explained the paper’s reasons for removing 
the content. “On one hand, as the paper 
of record for Northwestern, we want to 
ensure students, administrators and alumni 
understand the gravity of the events that 
took place Tuesday night,” The Daily 
Northwestern editors wrote. “However, we 
decided to prioritize the trust and safety 
of students who were photographed.” The 
editors added that “[w]hile our goal is to 
document history and spread information, 
nothing is more important than ensuring 
that our fellow students feel safe — and in 
situations like this, that they are benefi tting 
from our coverage rather than being 
actively harmed by it.”

The apologetic editorial spurred 
immediate criticism, especially from 
journalists and alumni on social media 
who argued that taking photographs of 
public protests and reaching out to ask 
for interviews is part of reporting. Glenn 
Kessler, a columnist with The Washington 
Post, tweeted on November 11, “How is 
it possible that a newspaper at what is 
allegedly a top journalism school would 
apologize for the basics of reporting? This 
is a travesty and an embarrassment.” 

Several observers also questioned the 
student reporters’ decisions to shield 
protesters. “There’s a lot to comment 
on in this Daily Northwestern editorial,” 
Chicago Tribune reporter Gregory Pratt 
tweeted on November 11, “but apologizing 
for contacting people to ask if they’re 
willing to be interviewed? Regretting that 
you photographed protesters protesting in 
public?” 

On November 11, Troy Closson, The 
Daily Northwestern’s editor-in-chief and 
a senior at the Medill School, tweeted 
that although the editorial may have 
“over-corrected,” the actions taken by the 
paper came from a place of empathy. “I 
appreciate the concerns raised [with] our 
statement and understand how different 
parts can prompt worry re: the values we 
have as a student newspaper. We aren’t 
unclear about our rights as a newspaper to 
cover student protest, but also understand 
the need to do so with empathy,” Closson 
wrote. “Know that our staff is doing the 
best we can to do our jobs as student 
journalists while working through gaps in 

knowledge about what student journalism 
consists of — and showing that we at least 
hear the real concerns from students.”

As the third African American editor 
in Daily Northwestern’s history, Closson 
also explained how marginalized 
students have long expressed frustration 
with the newspaper’s coverage of their 
communities. “Being in this role and 
balancing our coverage and the role of 
this paper on campus with my racial 
identity — and knowing how our paper 
has historically failed students of color, 
and particularly black students, has been 
incredibly challenging to navigate,” Closson 
tweeted. He added in an interview with The 
Washington Post on November 12, “What 
we want to show marginalized students 
more than anything is the Daily is really 
listening to you.”

Although several professional 
journalists criticized The Daily 
Northwestern’s editorial decisions, others 
encouraged the students to learn from the 
experience, including Charles Whitaker, 
the dean of the Medill School. “[I]t is a 
testament to their sensitivity and sense 
of community responsibility that they 
convinced themselves that an apology 
would affect a measure of community 
healing,” Whitaker wrote in a Nov, 12, 2019 
statement. “[T]heir well-intentioned gesture 
sends a chilling message about journalism 
and its role in society. It suggests that 
we are not independent authors of the 
community narrative but are prone to 
bowing to the loudest and most infl uential 
voices in our orbit.” 

Tracie Hunte, a reporter for WNYC 
documentary podcast “Radiolab,” also 
defended the Daily Northwestern editors. 
“I’m more shocked at how angry folks seem 
to be, because while I wouldn’t have made 
that choice, I don’t think it’s wild to think 
about how reporting can impact the people 
we write about and how to mitigate it,” 
Hunte tweeted on November 11.  

In a November 12 editorial, the Chicago 
Tribune offered support and advice. “Let 
this be a teaching moment.. . . Journalism 
isn’t about popularity. Sometimes there’s no 
better way to make enemies than telling the 
truth to the people.”

Disclaimer: Silha Center Director and Silha 
Professor of Media Ethics and Law Jane Kirtley 
received her bachelor’s and master’s degrees from 
the Northwestern University’s Medill School of 
Journalism.

SARAH WILEY

SILHA RESEARCH ASSISTANT



Letter Sent on Behalf of President Trump Threatens 
Legal Action Against CNN, Prompting Criticism

O
n Oct. 18, 2019, The 
Hollywood Reporter and 
Reuters reported that a 
letter sent on behalf of 
President Donald Trump 

to CNN President and CEO Jeffrey 
Zucker and CNN General Counsel David 
Vigilante had accused the news outlet 

of violating the 
Lanham Act of 
1946, 15 U.S.C. 
§ 1051 et seq., a 

federal statute that governs trademarks 
and also includes provisions against 
false advertising. The letter contended 
that CNN Broadcasting, Inc., CNN 
Productions, Inc., and CNN Interactive, 
Inc. (collectively “CNN”) violated the 
law by misrepresenting President Trump, 
and threatened legal action unless CNN 
agreed to an “appropriate resolution 
of the matter,” including a “substantial 
payment of damages.” Several observers 
criticized the letter, contending that if 
President Trump fi led such a lawsuit, 
he would face a signifi cant First 
Amendment defense and would be 
unlikely to win. 

The letter, which was dated Oct. 16, 
2019, began by stating that attorney 
Charles Harder was representing 
President Trump and Donald Trump, Jr., 
his son. Harder, of Harder LLP, is best 
known for his victorious lawsuit against 
media gossip website Gawker on behalf 
of former professional wrestler Hulk 
Hogan, as well as his more recent legal 
attacks on technology news website 
TechDirt and women’s website Jezebel. 
(For more information on Harder and 
his lawsuits against media outlets, see 
Book About the Trump Administration’s 
White House Raises Ethical and Legal 
Questions in “The Ethics of Covering 
President Donald Trump” in the Winter/
Spring 2018 issue of the Silha Bulletin, 
“Attorney Charles Harder Continues 
Attacks on News Websites by Filing 
Defamation Suits” in the Fall 2017 issue, 
“Gawker Shuts Down After Losing Its 
Initial Appeal of $140 Million Judgment 
in Privacy Case” in the Summer 2016 
issue, and “Gawker Faces $140 Million 
Judgment after Losing Privacy Case to 
Hulk Hogan” in the Winter/Spring 2016 
issue.)

Second, the letter cited several ways 
in which CNN represented itself to be 
“truly fair and balanced,” including 
through statements found on its 
website like “excellence in journalism,” 

“most trusted source for news and 
information,” and “commitment to 
the truth and to facts.” The letter also 
discussed different elements of the 
Society for Professional Journalists’ 
(SPJ) Code of Ethics, including that 
journalists should “[t]ake special care 
not to misrepresent or oversimplify 
inpromoting, previewing or summarizing 
a story.”

Third, the letter included video 
footage released weeks earlier by 
political activist James O’Keefe, who 
is known for publishing controversial 
hidden camera videos on his website, 
Project Veritas. The videos purportedly 
depicted CNN employees discussing 
“tak[ing] down President Trump” 
and a “personal vendetta” against 
the president and his administration, 
among other comments by various 
CNN employees. The letter contended 
that the footage “indicates that [CNN’s] 
reporting relating to President Trump is 
contrary to [CNN’s] own mission and the 
aforementioned [SPJ] Code of Ethics.”

On Oct. 15, 2019, Newsweek reported 
that Fox News host Jesse Watters had 
defended CNN after the initial release 
of the videos. “I’m not blown away by 
the content of it,” Watters said during 
an October 15 discussion about the leak 
on Fox News’ “The Five.” “I think that 
the president of CNN saying, ‘We gotta 
follow impeachment, we gotta follow 
hard’ is not breaking news. Or, that he 
said, ‘Let’s call out Lindsey Graham,’ or 
that he said ‘Fox News is destructive.’ 
He’s said that out in the open many, 
many times.”

This was not the fi rst instance O’Keefe 
posted undercover videos depicting CNN 
employees. In 2017, O’Keefe released 
a series of videos targeting the news 
outlet, one of which purported to show 
a CNN producer calling the coverage 
of President Trump’s possible collusion 
with Russia during the 2016 presidential 
election “mostly bullshit” and all 
about “ratings.” In another video, CNN 
contributor and host of “Messy Truth” 
Van Jones is heard calling the possible 
collusion of the Trump administration 
with Russia during the 2016 presidential 
campaign “a nothingburger,” according 
to The Hill on June 30, 2017. 

Following the posting of the 2017 
videos, several media organizations and 
scholars criticized O’Keefe’s undercover 
recording methods and called into 
question the legitimacy of the videos. 

Such arguments are a common criticism 
of Project Veritas, including following 
the publishing of similar types of 
videos targeting The Washington Post, 
democratic politicians, and others. (For 
more information on the 2017 CNN 
videos, see Political Operatives Target 
Hidden Camera Videographer in Civil 
Lawsuit in “Controversial Undercover 
Video Makers Face Legal Action and 
Ethical Concerns” in the Summer 2017 
issue of the Silha Bulletin. For more 
information on O’Keefe, see “Undercover 
Video Maker James O’Keefe Continues 
Attacks on the News Media, Faces 
Setbacks in Some Legal Disputes” in the 
Winter/Spring 2018 issue of the Silha 
Bulletin.)

Fourth, the letter argued that “[n]ever 
in the history of this country has a 
President been the subject of such a 
sustained barrage of unfair, unfounded, 
unethical and unlawful attacks by 
so-called ‘mainstream’ news, as the 
current situation.”

Fifth, the letter argued that CNN’s 
actions were in violation of the Lanham 
Act “by constituting misrepresentations 
to the public, to your advertisers, and 
others.” The letter added that President 
Trump and his son “intend[ed] to fi le 
legal action against [CNN], to seek 
compensatory damages, treble damages, 
punitive damages, injunctive relief, 
reimbursement of legal costs, and all 
other available legal and equitable 
remedies, to the maximum extent 
permitted by law.”

Finally, the letter stated that Zucker 
and Vigilante should contact Harder 
“to discuss an appropriate resolution 
of this matter, which would include a 
substantial payment of damages, as 
well as all other appropriate measures 
that are necessary to fully address the 
magnitude of the situation.” The full 
letter is available online at: https://www.
scribd.com/document/430936962/CNN-
Re-Pres-Trump-Trump-Campaign-10-16-
19#fullscreen&from_embed. 

On Oct. 18, 2019, CNN told The 
Hollywood Reporter, “This is nothing 
more than a desperate PR stunt and 
doesn’t merit a response.”

Hollywood Reporter journalist Eriq 
Gardner noted in his Oct. 18, 2019 story 
that if President Trump formally fi led 
a lawsuit against CNN, it would “likely 
bring a fulsome First Amendment 
defense.” Gardner also argued that it was 
unlikely that President Trump could win 

FIRST 
AMENDMENT
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such a suit. He wrote, “Given how courts 
have treated speech and the media 
throughout American history, Trump’s 
odds would seem enormously long.” 

Gardner noted that the Lanham Act 
“does have a provision against false 
advertising.” However, he argued that 
it was “dubious whether Trump can 
demonstrate the type of commercial 
injury that would confer him with 
standing to pursue such a case over what 
may also be argued to be opinions (e.g. 
what constitutes bias).” Furthermore, 
Gardner argued that it was unlikely 
President Trump would even fi le such a 
lawsuit. “[W]hile Trump was known for 
being litigious during his business days, 
he’s also become infamous for being 
a paper tiger, repeatedly threatening 
litigation against media outlets without 
following up,” Gardner wrote.

Rebecca Tushnet, an expert in false 
advertising law at Harvard Law School, 
agreed, telling Reuters on October 18 
that there was “no merit” to the letter’s 
legal arguments and that she doubted a 
lawsuit would ever be fi led.

In an October 18 tweet, Gibson, Dunn 
& Crutcher LLP attorney Theodore J. 
Boutrous called the letter “absolutely 
ridiculous.” He added, “No serious 
lawyer would ever think of sending such 
a frivolous letter making such a baseless 
threat.” (Boutrous delivered the 33rd 
Annual Silha Lecture, titled “The First 
Amendment and #MeToo” on Oct. 17, 
2018. For more on the lecture, see “33rd 

Annual Silha Lecture Addresses the 
Free Speech Implications of the #MeToo 
Movement” in the Fall 2018 issue of the 
Silha Bulletin.)

As the Bulletin went to press, 
President Trump had not fi led a lawsuit 
against CNN.

Reuters noted that President Trump 
had a history of “lash[ing] out” at CNN, 
including calling the network and other 
news organizations “fake news” and 

“the enemy of the people.” In November 
2018, the White House attempted to 
revoke CNN reporter Jim Acosta’s 
press credential, ultimately leading the 
U.S. District Court for the District of 
Columbia to order the White House to 
immediately return his hard pass. In July 
2018, the administration “banned” CNN 
reporter Kaitlan Collins from a press 
availability with President Trump and 
Jean-Claude Juncker, the president of 
the European Commission, who were 
meeting in the Rose Garden of the White 

“Given how courts have treated speech 
and the media throughout American 
history, [President Donald] Trump's odds 
[to win a potential lawsuit against CNN] 
would seem enormously long.”

— Eriq Gardner,
Hollywood Reporter

House. And, in July 2017, President 
Trump tweeted a video in which he was 
portrayed wrestling and punching a man 
whose face was superimposed with the 
CNN logo, prompting criticism from 
observers.

(For more information on the Trump 
administration’s actions against Acosta 
and Collins, see President Trump 
Calls CNN Reporter “Rude, Terrible 
Person,” Revokes His Press Credentials; 

Federal Judge 
Requires Trump 
Administration 
Reinstate 
Credentials 
in “President 
Trump Continues 
Anti-Press Rhetoric 
and Actions” 
in the Fall 2018 
issue of the Silha 
Bulletin. For more 
information on the 

2017 video, see Trump Tweets Video 
Depicting Himself Wrestling “CNN”; 
CNN’s Decision to Withhold Reddit 
User’s Name Prompts Ethical Concerns 
in “Journalists Face Physical Restraints 
and Arrests; Trump Video Raises Further 
Concerns about Violence Against the 
Media” in the Summer 2017 issue of the 
Silha Bulletin.)

SCOTT MEMMEL

SILHA BULLETIN EDITOR

Director’s Note

The Fall 2019 issue of the Silha Bulletin includes articles adapted from “Privacy 
and Data Protection,” a chapter published in the course handbook for the 

Practising Law Institute’s Communications Law in the Digital Age Conference, 
which took place in New York City in November 2019. Professor Kirtley gratefully 

acknowledges the contributions of Silha research assistants 
Sarah Wiley, Eric Arch, and Scott Memmel.

JANE E. KIRTLEY

SILHA CENTER DIRECTOR AND

SILHA PROFESSOR OF MEDIA ETHICS AND LAW
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Judge Rules Border Agents Need “Reasonable Suspicion” 
to Search and Seize Electronic Devices at U.S. Borders

O
n Nov. 12, 2019, Judge Denise 
J. Casper of the U.S. District 
Court for the District of 
Massachusetts ruled that 
U.S. Customs and Border 

Protection (CBP) must have “reasonable 
suspicion that a [traveler’s electronic] 
device contains contraband” in order 

to search and/or 
seize the device 
at U.S. borders. 
Alasaad v. Nielsen, 

No. 17-cv-11730-DJC, 2019 WL 5899371 
(D. Mass. 2019). Casper further held 
that because her ruling already required 
reasonable suspicion regardless of 
the contents of electronic devices, “a 
different standard for First Amendment 
issues” was not required. Previously, on 
May 9, 2018, Casper denied a motion to 
dismiss brought by the defendants, which 
included U.S. Department of Homeland 
Security (DHS) Secretary Kirstjen 
Nielsen, Acting CBP Commissioner Kevin 
McAleenan, and Acting Immigration and 
Customs Enforcement (ICE) Director 
Thomas Homan. Alasaad v. Nielsen, 
No. 17-cv-11730-DJC, 2018 WL 2170323 
(D. Mass. 2018).

In January 2018, CBP passed a new 
policy, Directive No. 3340-049A, which 
revised its 2009 directive on searches 
and seizures of electronic devices at 
U.S. borders. The policy, titled “Border 
Searches of Electronic Devices,” allows 
CBP agents, when searching an electronic 
device, to examine only information “that 
is resident upon the device and accessible 
through the device’s operating system 
or through other software, tools, or 
applications.” 

The policy differentiates a “basic 
search” from an “advanced search.” 
A basic or “manual” search is one 
in which an agent, “with or without 
suspicion, . . . examine[s] an electronic 
device” including reviewing and analyzing 
information. Conversely, an advanced or 
“forensic” search occurs when an agent 
“connects external equipment, through 
a wired or wireless connection, to an 
electronic device not merely to gain 
access to the device, but to review, copy, 
and/or analyze its contents.” The policy 
requires that an agent have “reasonable 
suspicion of activity in violation of the 
laws enforced or administered by CBP, 
or in which there is a national security 
concern” in order to conduct an advanced 
search. This requires agents to point to 
“specifi c and articulable facts,” a lower 
standard than probable cause.

The policy includes some exceptions, 
including when the device contains 
“possibly sensitive information, 
such as . . . work-related information 
carried by journalists.” In such cases, 
the information “shall be handled in 
accordance with any applicable federal 
law and CBP policy.” The policy is 
available online at: https://www.cbp.gov/
sites/default/fi les/assets/documents/2018-
Jan/CBP-Directive-3340-049A-Border-
Search-of-Electronic-Media-Compliant.
pdf.

Although some federal courts, 
including the U.S. Courts of Appeals for 
the Fourth and Ninth Circuits, have ruled 
in favor of travelers’ First and Fourth 
Amendment rights, generally fi nding that 
seizures of electronic devices require 
reasonable suspicion, the Eleventh 
Circuit has ruled otherwise, fi nding that 
such suspicion is not necessary. (For 
more information on the 2018 policy 
and federal court rulings regarding 
searches and seizures of electronic 
devices at U.S. borders, see “Journalists 
and Others Targeted at U.S. Borders, 
Creating More Confusion and Lawsuits” 
in the Winter/Spring 2019 issue of the 
Silha Bulletin, “Ninth Circuit Ruling and 
Federal Lawsuit Target U.S. Customs 
and Border Protection for First and 
Fourth Amendment Violations” in the Fall 
2018 issue, “U.S. Customs and Border 
Protection Actions Continue to Raise 
First and Fourth Amendment Questions” 
in the Summer 2018 issue, “Civil Rights 
Organizations, Federal Agency, and House 
of Representatives Raise Different Issues 
Regarding Searches at U.S. Borders” in 
the Fall 2017 issue, and “U.S. Customs 
and Border Protection Searches of 
Electronic Devices, Data at U.S. Borders 
Raise Privacy and Legal Concerns” in the 
Summer 2017 issue.)

Alasaad arose on Sept. 13, 2017 
when the American Civil Liberties 
Union (ACLU), the Electronic Frontier 
Foundation (EFF), and the ACLU of 
Massachusetts fi led a complaint on behalf 
of 11 travelers, whose electronic devices 
were searched and, in some cases, seized 
by CBP agents. Among the travelers were 
two journalists, a journalism student, 
and an independent fi lmmaker, raising 
heightened First Amendment concerns 
about their “journalistic work product[s].” 

On May 9, 2018, Judge Casper 
denied a motion by the defendants 
to dismiss the case, fi nding that the 
plaintiffs had plausibly alleged First and 

Fourth Amendment claims. (For more 
information on the background of the case 
and Casper’s May 2018 ruling, see Federal 
Judge Allows Lawsuit to Continue Over 
First and Fourth Amendment Concerns 
of Warrantless Border Searches and 
Seizures of Electronic Devices in “U.S. 
Customs and Border Protection Actions 
Continue to Raise First and Fourth 
Amendment Questions” in the Summer 
2018 issue of the Silha Bulletin.)

In her Nov. 12, 2019 opinion, Casper 
fi rst addressed the plaintiffs’ Fourth 
Amendment summary judgment claim, 
namely that the searches of their devices, 
as well as CBP and ICE policies, were 
unconstitutional under the Fourth 
Amendment. 

Casper explained that one exception to 
the Fourth Amendment protection against 
searches and seizures is the “border 
search exception.” She cited United 
States v. Ramsey, 431 U.S. 606, 620 (1977), 
in which the U.S Supreme Court observed 
that “border search[es] serve[] the nation’s 
‘paramount interest in protecting[] its 
territorial integrity’ . . . by ‘[r]egulat[ing] 
the collection of duties’ and ‘prevent[ing] 
the introduction of contraband into this 
country.’” The Court also reasoned in 
United States v. Flores-Montano, 541 U.S. 
149, 152 (2004), that the exception was to 
“prevent[] the entry of unwanted persons 
and effects” across the border. Casper 
concluded that the defendants therefore 
“have a paramount interest in maintaining 
‘territorial integrity’ at the border.” 

However, Casper found that travelers’ 
have “substantial privacy interests” 
regarding their electronic devices at U.S 
borders, which needed to be balanced 
against the government’s justifi cations for 
the border search exception. Casper cited 
Riley v. California, 573 U.S. 373 (2014), 
in which the Supreme Court “analyzed 
the applicability of the search incident 
to arrest exception to searches of an 
arrestee’s cell phone and held that offi cers 
must secure a warrant before conducting 
such a search.” Casper found the Court’s 
balancing of the government’s interests 
versus the privacy interests of those being 
searched “particularly instructive.” 

Casper reasoned that “[e]ven taking 
into account the reduced privacy interest 
of an arrestee, the Court noted that 
‘diminished privacy interests do[] not 
mean that the Fourth Amendment falls out 
of the picture entirely’” and that modern 
electronic devices “implicate privacy 
concerns far beyond those implicated by 

BORDERS
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the search of a cigarette pack, a wallet, or 
a purse.” Casper also noted that the Court 
had previously recognized similarities 
between the border search and the 
search-incident-to-arrest exceptions in 
Ramsey. (For more information on Riley, 
see “Supreme Court Says Warrants are 
Required to Search Cell Phone Data; 
Possible Implications for NSA Telephony 
Metadata Collection” in the Summer 2014 
issue of the Silha Bulletin.)

Casper observed that the border 
search exception applies only to 
“routine” searches and does not apply 
to “non-routine” searches,” which have 
a higher “degree of invasiveness or 
intrusiveness of the search.” She held 
that both basic and advanced searches 
of electronic devices constitute such 
searches for “a number of reasons,” 
including the “‘scale’ and ‘sheer quantity’ 
of personal information [the devices] 
contain, the ‘uniquely sensitive nature 
of that information,’ and the[ir] portable 
nature.” Casper added that it is “neither 
‘realistic nor reasonable to expect the 
average traveler to leave [their] digital 
devices at home when traveling.’” 

She further held that under the 2018 
CBP policy, there was no “meaningful 
distinction between the currently defi ned 
basic search and advanced search in 
terms of privacy interests” because both 
allow for “unfettered access to thousands 
of pictures, location data and browsing 
history” contained on electronic devices. 
She therefore ruled that “reasonable 
suspicion should apply to both such 
searches at the border.”

Casper argued that reasonable 
suspicion, meaning that agents can 
“point to ‘specifi c and articulable 
facts’ . . . considered together with the 
rational inferences that can be drawn 
from those facts,” was the proper 
standard regarding border searches. She 
reasoned that both the Fourth and Ninth 
Circuits had required such a standard in 
the context of border searches. Casper 
also cited the Seventh Circuit’s March 19, 
2019 ruling in United States v. Wanjiku, 
919 F.3d 472 (7th Cir. 2019), in which the 
court held that agents had reasonable 
suspicion to search traveler Donald 
Wanjiku’s electronic devices, which ended 
up containing child pornography. EFF 
staff attorney Saira Hussain and senior 
staff attorney Sophia Cope noted that the 
Seventh Circuit “‘avoid[ed] entirely the 
thorny issue of the appropriate level of 
suspicion required’ for border searches 
of electronic devices.” The full Seventh 
Circuit ruling is available online at: https://
law.justia.com/cases/federal/appellate-
courts/ca7/18-1973/18-1973-2019-03-19.
html.

Casper also noted that CBP’s policy 
had already required reasonable suspicion 
for advanced searches, demonstrating 
“that the legal tide is turning in this 
direction and, more importantly, that even 
border searches may lend themselves to 
such showing.” She added that reasonable 
suspicion was necessary “given the 
breadth of intrusion into personal 
information,” noting that only “quick” 
glances at devices by border agents would 
not qualify and would instead be a routine 
search. 

However, Casper acknowledged that 
“governmental interests are different 
at the border” and therefore held 
that “reasonable suspicion and not 
the heightened warrant requirement 
supported by probable cause . . . is 
warranted here.” She therefore granted 
in part the plaintiffs’ motion for summary 
judgement regarding their Fourth 
Amendment claim.

Second, Casper turned to the plaintiffs’ 
First Amendment claim, namely “that the 
First Amendment’s protections require 
border agents to seek a warrant before 
searching travelers’ electronic devices” 
because the devices contain “expressive 
materials that implicate First Amendment 
issues.” Casper held that her ruling 
already required reasonable suspicion 
regardless of the contents of electronic 
devices and that “a different standard for 
First Amendment issues from the Fourth 
Amendment issues is not necessarily 
required.” 

Casper therefore denied the plaintiffs’ 
motion for summary judgment regarding 
the First Amendment, at least “to the 
extent that [it sought] some further ruling 
or relief based upon Plaintiffs’ invocation 
of First Amendment rights, not otherwise 
granted as to [their Fourth Amendment 
claim].”

Third, Casper declined to adopt 
“‘hard-and-fast time limits’ for the 
reasonableness of detention,” citing the 
Supreme Court’s ruling in United States 
v. Montoya de Hernandez, 473 U.S. 531, 
539 (1985). She instead held that “[w]here 
border agents seize an electronic device 
for non-cursory search supported by 
reasonable suspicion, such detention must 
be for a reasonable period that allows for 
an investigatory search for contraband.” 
Casper therefore allowed the plaintiffs’ 
motion for summary judgment on the 
issue in part. 

Finally, Casper turned to the relief 
sought in the case. She allowed the 
request for declaratory relief “to the 
following extent: the Court declares that 
the CBP and ICE policies for ‘basic’ and 
‘advanced’ searches, as presently defi ned, 

violate the Fourth Amendment to the 
extent that the policies do not require 
reasonable suspicion that the devices 
contain contraband for both such classes 
of non-cursory searches and/or seizure 
of electronic devices.” She also declared 
“that the non-cursory searches and/or 
seizures of Plaintiffs’ electronic devices, 
without such reasonable suspicion, 
violated the Fourth Amendment.” 
Casper rejected the plaintiffs’ request for 
expungement of the information taken 
from their devices, as well as the request 
for injunctive relief without prejudice 
“given the declaratory relief provided.”

The full ruling is available online at: 
https://www.eff.org/fi les/2019/11/12/
casper_sj_order.pdf. As the Bulletin went 
to press, the DHS had not announced 
whether it would appeal the case.

In a Nov. 12, 2019 press release, 
EFF called Casper’s ruling “a major 
victory for privacy rights at the border.” 
Esha Bhandari, staff attorney with the 
ACLU’s Speech, Privacy, and Technology 
Project, was quoted as saying, “This 
ruling signifi cantly advances Fourth 
Amendment protections for millions of 
international travelers who enter the 
United States every year.. . . By putting an 
end to the government’s ability to conduct 
suspicionless fi shing expeditions, the 
court reaffi rms that the border is not a 
lawless place and that we don’t lose our 
privacy rights when we travel.”

Cope said in the press release, “This 
is a great day for travelers who now can 
cross the international border without 
fear that the government will, in the 
absence of any suspicion, ransack the 
extraordinarily sensitive information we 
all carry in our electronic devices.”

However, in a series of tweets posted 
on November 12, Orin Kerr, a professor 
at the University of California Berkeley 
Law School, argued that it was “only a 
district court ruling” and that “[i]n the last 
fi ve years, a handful of federal circuits 
have weighed in on how the border search 
exception applies to electronic devices.” 
He further argued that the circuits have 
disagreed, meaning the Supreme Court “is 
going to have to settle it.” Kerr therefore 
concluded that “it’s hard for a district 
court case to matter all that much. Of 
course, pro-privacy rulings get vastly 
more media coverage than equivalent 
pro-[government] rulings, so there will be 
buzz. But it’s just a trial court decision.”
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Legal Action Continues in Cases Stemming from 
Murder of Khashoggi and Detention of Duran 
Ortega; Oregon Offi cials and Trump Supporters 
Raise Press Freedom Issues

REPORTERS 
IN DANGER

I
n the second half of 2019, 
legal action continued in cases 
stemming from the murder of a 
Saudi journalist and the detaining 
of a Salvadoran journalist. On 

Aug. 6, 2019, U.S. District Court for the 
Southern District of New York Judge Paul 
A. Engelmayer denied a request by two 

federal agencies to 
reduce the quantity 
of records they 
needed to process 
in response to 

Freedom of Information Act (FOIA), 
5 U.S.C. § 552, requests stemming from 
October 2018 murder of journalist 
Jamal Khashoggi. In July 2019, the U.S. 
Department of Justice (DOJ) Bureau of 
Immigration Appeals (BIA) reopened 
the case of detained Spanish-language 
journalist Manuel Duran Ortega.

Meanwhile, on Aug. 19, 2019, the 
Malheur Enterprise, a local weekly 
newspaper in Malheur County, Ore., 
reported that local public offi cials 
had requested a criminal investigation 
into whether the newspaper violated 
harassment laws by contacting public 
offi cials and employees through personal 
channels outside of work hours, 
prompting criticism from media experts. 
Finally, on October 13, The New York 
Times reported that at a conference held 
by a group supporting President Donald 
Trump, a video was played depicting 
a fake President Trump shooting, 
assaulting, and stabbing individuals 
with logos of different media outlets 
superimposed on their heads, prompting 
concerns from media advocates and 
experts.

 
Court Doubles Down on Processing 
of 5,000 Pages of Records Each 
Month in FOIA Case Stemming from 
Khashoggi Murder

On Aug. 6, 2019, a federal judge 
denied a request by two federal 
agencies to reduce the quantity of 
records they needed to process in 
response to Freedom of Information 
Act (FOIA), 5 U.S.C. § 552, requests 
regarding the murder of journalist 
Jamal Khashoggi. Open Society Justice 
Initiative v. Central Intelligence Agency, 

399 F.Supp.3d 161 (S.D.N.Y Aug. 6, 2019). 
U.S. District Court for the Southern 
District of New York Judge Paul A. 
Engelmayer ordered the U.S. State 
Department and the U.S. Department of 
Defense (DOD) to continue processing 
at least 5,000 pages of potentially 
responsive records per month.

The case arose from a FOIA request 
fi led in December 2018 by the Open 
Society Justice Initiative (OSJI), a human 
rights organization, seeking records 
related to the killing of Khashoggi, a 
Saudi national and U.S. resident who 
wrote a column for The Washington 
Post. Khashoggi was last seen going 
into the Saudi consulate in Istanbul on 
Oct. 2, 2018. (For more information on 
the background of Jamal Khashoggi’s 
murder, see Washington Post Columnist 
Jamal Khashoggi Killed in Saudi 
Consulate in Istanbul in “Journalists 
in the United States and Abroad Face 
Threats of Violence and Incarceration,” 
in the Fall 2018 issue of the Silha 
Bulletin.)

OSJI fi led the lawsuit in January 
2019 after the statutory 20-day 
response period to make a disclosure 
determination elapsed, according to the 
complaint. As the litigation ensued, the 
State Department requested a processing 
rate of 300 pages per month while OSJI 
asked for a processing rate of 7,500 
pages per month.

In May 2019, Judge Engelmayer 
ordered the State Department to 
process 5,000 pages per month. He 
also required the DOD to process 5,000 
pages per month from July onward. 
Both departments fi led a motion asking 
Engelmayer to reconsider.

Under FOIA, an agency must 
process an expedited request “as soon 
as practicable.” The State Department 
argued that it was not “practicable” to 
process 5,000 pages per month, citing 
its experience complying with the order 
for the fi rst month, which it said was 
diffi cult and had an adverse effect on its 
FOIA operations overall. Engelmayer 
rejected this argument, fi nding that the 
word “practicable” “must be read in 
the context of FOIA’s aims to provide 
timely information on government 

activities to the public.” He added that 
the 5,000-page-per-month processing 
rate “still contemplates a protracted 
period of review and production” 
and “appropriately balances agency 
constraints against that aim.”

The DOD argued, in part, that it could 
not meet the processing requirement 
because it lacked e-discovery software 
and, therefore, all records must be 
reviewed on a line-by-line basis by staff 
members. Engelmayer also rejected 
this argument, calling the department’s 
FOIA review capabilities “antiquated.” 
He contended that the department 
could upgrade its technology to meet 
the demands of the court order. “DOD’s 
decision to thus far deny itself the 
technologic capacity to speed its review 
cannot dictate the Courts assessment 
of the review pace that is ‘practicable’ 
under FOIA,” Engelmayer wrote.

In upholding the 5,000-page-per-month 
processing rate, Engelmayer noted that 
the departments would be processing the 
records for a signifi cant period of time, 
which meant the processing rate should 
not be lowered. At the time of the initial 
order, the State Department estimated 
there were 63,000 pages of potentially 
responsive records. That estimate grew 
to 288,000 pages, which would take 
slightly less than fi ve years to complete. 
The DOD estimated there were 22,637 
potentially responsive records, which 
would take more than fi ve months to 
process.

Engelmayer continued, “The outcome 
struck by the Court attempted to balance 
the paramount interest in visibility — in 
public access to non-exempt records 
bearing on this consequential topic 
of urgent public concern — against 
the State Department’s resource 
constraints and competing priorities.” 
He added, “The Court is respectful of 
these limitations. The Court does not 
minimize that compliance with this 
request will draw more heavily on the 
State Department’s FOIA resources than 
most other requests.” The full ruling 
is available online at: https://www.
justiceinitiative.org/uploads/2a3eafeb-
175e-4005-a882-14bd2aded52c/US-SDNY-
8-6-19-Decision.pdf.
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In a statement to the Associated 
Press (AP), OSJI attorney Amrit Singh 
said the opinion was “a clarion call for 
accountability at a time when [President 
Donald Trump’s] administration is doing 
everything possible to hide the truth 
on who is responsible for Khashoggi 
murder.” 

Manuel Duran Ortega Freed on Bond 
as Asylum Case Proceeds

On July 11, 2019, Spanish-language 
journalist Manuel Duran Ortega was 
released from jail on bond as the federal 
government considered his request for 
asylum in the United States. Nine days 
earlier, the U.S. Department of Justice 
(DOJ) Bureau of Immigration Appeals 
(BIA) reopened Duran Ortega’s case after 
being required to do so by the U.S. Court 
of Appeals for the Eleventh Circuit.

Previously, on Sept. 4, 2018, U.S. 
District Court for the Western District of 
Louisiana Judge Dee D. Drell denied the 
Salvadoran journalist’s habeas corpus 
petition, fi nding that the detention 
of Ortega was not retaliation for the 
journalist’s critical stories about the 
Department of Homeland Security 
(DHS), Immigration and Customs 
Enforcement (ICE), and local police. 
Duran Ortega v. U.S. Department of 
Homeland Security, No. 1:18-cv-00508 
(W.D. La. 2018).

Duran Ortega was arrested by 
Memphis police on April 3, 2018 while 
reporting on a protest against the alleged 
practice of turning detained immigrants 
over to ICE, instead of releasing 
them. Duran Ortega was charged with 
obstruction of a highway and disorderly 
conduct, both misdemeanor charges. 
Although the charges were dropped two 
days later, Ortega was transferred into 
DHS custody.

On April 13, 2018, Duran Ortega 
fi led a petition for a writ of habeas 
corpus, which are used in order to 
allow detainees to challenge the legality 
of their detention. In the petition, 
Duran Ortega asserted that he was 
being detained “in order to punish and 
suppress his speech as a journalist, in 
violation of the First, Fourth, Fifth, and 
Fourteenth Amendments to the United 
States Constitution.” 

A June 20, 2018 amici curiae brief 
fi led by the Society for Professional 
Journalists (SPJ) and several additional 
media organizations explained that 
“[b]oth journalist organizations and 
the media itself have documented a 
recent and alarming rise in incidents 

of violence against [El Salvador’s] 
journalists, particularly those who report 
on organized crime and government 
corruption.” 

The brief also argued that in addition 
to Duran Ortega’s risk of death in El 
Salvador, attempting to deport him 
also ran afoul of the First Amendment 
because it would be retaliation for his 
news coverage of immigration issues 
and the Memphis Police Department 
(MPD), which arrested him. Duran 
Ortega regularly published investigative 
and hard-hitting stories about the 
department’s relationship with ICE and 
its treatment of racial minorities. In 2017, 
Duran Ortega revealed that contrary to 
the Memphis mayor’s public statements, 
the MPD was collaborating with ICE; the 
police department asked Duran Ortega 
to remove the story and he refused. 
According to the brief, Duran Ortega’s 
reporting also got national attention in 
2018 when he exposed how MPD had left 
a murder victim’s body in van for nearly 
50 days. 

“There is substantial evidence that 
both the MPD and ICE are seeking Mr. 
Duran Ortega’s removal to punish him for 
his constitutionally protected speech and 
to prevent him from engaging in such 
speech in the future,” the brief stated. 
“Offi cial conduct with such a retaliatory 
and censorial purpose is patently 
unconstitutional, both squelching Mr. 
Duran Ortega’s speech and interrupting 
the fl ow of information to the community 
about matters of indisputable public 
concern.” The full brief is available 
online at: https://www.spj.org/pdf/ldf/
ortega-brief.pdf.

On Sept. 4, 2018, Drell denied Duran 
Ortega’s habeas petition, fi nding fi rst that 
Duran Ortega’s claims against the MPD 
for “retaliation and press suppression” 
were “moot.” (For more information 
on Duran Ortega and Drell’s ruling, see 
Judge Allows ICE to Detain Salvadorian 
Journalist Who Spoke Out Against the 
Agency in “Journalists in the United 
States and Abroad Face Threats of 
Violence and Incarceration” in the Fall 
2018 issue of the Silha Bulletin.)

However, on July 2, the BIA agreed 
to reopen his case. The move came 
after the Eleventh Circuit ordered the 
BIA to reopen Duran Ortega’s removal 
proceedings. The Eleventh Circuit 
panel did not opine as to the basis 
for its decision, but in a concurrence, 
Judge Beverly B. Martin wrote that 
BIA erroneously denied Duran Ortega’s 
motion to reopen his case by failing to 

consider evidence of an uptick in attacks 
on journalists. The Eleventh Circuit’s 
decision is available online at: https://
www.splcenter.org/sites/default/fi les/
documents/duranortega_stay_11thclean.
pdf.

In a statement after his release, Duran 
Ortega said: “I feel like I’m reborn. I am 
happy for this day. It has been a very 
diffi cult time but thanks to God, this is 
the day I waited for. I am grateful for my 
team, family, and my community for all 
the help.”

As the Bulletin went to press, the 
BIA had not yet ruled in Duran Ortega’s 
asylum case.

Local Offi cials Sought Criminal 
Probe into Whether Newspaper 
Harassed Them; Press Freedom 
Experts Call Investigation was 
Intimidation Tactic

On Aug. 19, 2019, the Malheur 
Enterprise, a local weekly newspaper, 
reported that offi cials in Malheur 
County, Ore. had requested a criminal 
investigation into whether the newspaper 
violated harassment laws by contacting 
public offi cials and employees through 
personal channels outside of work hours. 
The request for an investigation came 
after the newspaper raised questions 
about economic development projects 
in the county. On August 21, the sheriff 
announced his determination that 
there was no basis to open a criminal 
investigation.

Malheur County Counsel Stephanie 
Williams asked Sheriff Brian Wolfe to 
investigate whether the Enterprise 
violated a state law criminalizing 
telephone harassment, according to 
the newspaper’s reporting. The law 
states that someone has committed 
telephonic harassment “if the caller 
intentionally harasses or annoys another 
person” by calling a number the caller 
has been forbidden to dial. The same 
prohibition applies to text messages. 
2017 ORS § 166.090.

Greg Smith, the county’s economic 
development director, had asked the 
newspaper to restrict its contact with 
his offi ce by limiting communications 
to offi ce hours and to one offi cial email 
address. “It is not appropriate that 
you are sending emails to employees 
using their personal email accounts 
on the weekends,” Smith wrote to the 
newspaper. Smith claimed that he and 
other economic development staff had 

Journalists, continued on page 18
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been targeted by emails “at all hours of 
the day,” and he asked the newspaper 
“to not have our employees contacted 
outside of their work place.” Smith said 
his offi ce was “instructed” to produce 
emails from the newspaper to the 
sheriff’s offi ce.

According to the newspaper, Smith 
had disclosed his personal mobile phone 
number at a public meeting. He said he 
was available “24-7” and added, “At any 
time that anyone has any questions or 
concerns, please call me directly.” His 
personal cell phone number also was 
listed on offi cial news releases. Williams’ 
referral to the sheriff’s offi ce said Smith 
asked that he not be called and that this 
request was “disregarded,” according 
to The Washington Post on Aug. 20, 
2019. The Post also reported that Smith 
previously stonewalled Enterprise 
journalists in the course of reporting. 
In one instance, he replied to a query 
by writing, “Should economic harm 
occur from your story, I will be happy to 
provide you the names of my legal team.” 
Smith also reportedly ignored written 
questions from reporters.

Malheur Enterprise editor Les Zaitz 
asserted that neither the newspaper 
nor any of its staff broke any laws in 
the course of reporting. “Our news staff 
has sought information from county 
offi cials concerning important public 
business using standard and professional 
methods,” Zaitz said in the newspaper’s 
account of the controversy. “At no 
time has anyone from the Enterprise 
abused any personal cell number of a 
government offi cial.”

Zaitz also questioned the timing of 
the complaints, which came after the 
newspaper ran investigative stories 
about Smith’s actions and the county’s 
economic development efforts. The 
reporting raised questions as to whether 
Smith had a confl ict of interest between 
his business, the county’s economic 
development efforts, and his role as 
a state legislator. “Suggesting that 
professional journalists are behaving as 
criminals in gathering vital information 
for the community appears to be an 
effort to silence and intimidate the 
Enterprise,” Zaitz said. He added that 
he was concerned the sheriff’s offi ce 
would use the harassment complaint as 
a pretext to execute a search warrant in 
the newspaper’s offi ces.

In a story about the case, Reporters 
Committee for Freedom of the Press 

(RCFP) attorney Adam Marshall told 
the newspaper that seeking comment 
from offi cials is not a crime. He said 
the sheriff’s investigation “seems like 
an intimidation tactic that is deeply 
disturbing.” The job of the press, 
Marshall said, is “to ask questions of 
public offi cials, to inform the community 
as to what’s going on, and that a public 
offi cial would dream of referring that to 
law enforcement is absurd.”

On Aug. 21, 2019, the Enterprise 
reported that Wolfe determined there 
was “no basis to open a criminal 
investigation” into the newspaper. “We 
will not be opening an investigation,” 
Wolfe told the Enterprise. Williams, the 
county attorney, provided emails but 
no phone records or other evidence of 
alleged telephonic harassment.

The sheriff’s offi ce had been 
contacted by people from around the 
United States about the inquiry. “We 
believe in free speech and freedom of 
the press,” Wolfe told the Enterprise. 
“As long as I’m here, that will not be 
violated.”

University of Oregon Professor Kyu 
Ho Youm told The Washington Post that 
Malheur offi cials were “undoubtedly 
overreaching their boundaries as 
government offi cials and criminalizing 
ordinary phone calls and emails that 
are a part of news reporting. It is 
fundamentally antithetical to freedom 
of the press in the United States, and 
this is more intimidation than anything 
that responsible government authorities 
[would do].”

Video Depicting Violence Against 
News Outlets Shown at a Pro-Trump 
Event

On Oct. 13, 2019, The New York Times 
reported that it had obtained footage of 
conference proceedings held by a group 
supporting President Donald Trump 
in which a video was played depicting 
a fake President Trump shooting, 
assaulting, and stabbing individuals 
with logos of different media outlets 
superimposed on their heads. Observers 
noted that the video marked the latest 
instance of supporters of the President 
depicting violence against the media, 
with some arguing that the President’s 
past anti-press rhetoric fueled such 
actions and beliefs.

The video was a clip edited from 
a church massacre scene in the 2014 
movie “Kingsman: The Secret Service.” 
It depicted “a fake Trump’s head edited 

onto the body of a man opening fi re in 
the ‘Church of Fake News’ on a group 
whose faces were edited to appear 
as a group of Trump critics and news 
organizations,” according to CNN 
on October 13. The clip ended with 
President Trump “driving a stake into the 
head of a person who has the CNN logo 
for a face before standing and smiling 
as he looks around.” The Times also 
reported that the clip included the logo 
for Trump’s 2020 reelection bid.

According to the Times, an individual 
“who attended the conference last week 
took a video of the clip on his phone 
and had an intermediary send it to a 
reporter for [the Times].” The clip was 
shown at President Trump’s National 
Doral Miami hotel during a three-day 
conference held by American Priority. 
According to the Times on October 15, 
the creator of the video operated online 
under the name “The GeekzTeam” and 
had previously stated that Twitter was to 
be a “red blooded American with ZERO 
tolerance for the liberal agenda.” The 
Times contended that this individual was 
one of many that “specializes in creating 
pro-Trump internet content, often by 
remixing the president’s image into clips 
from popular movies and television 
shows.”

According to the Times, several 
of President Trump’s supporters at 
the event, including Florida Gov. Ron 
DeSantis (R), former White House press 
secretary Sarah Huckabee Sanders, 
and Donald Trump Jr., said they did 
not condone the violence portrayed in 
the video and that they were not aware 
it was being played. As the Bulletin 
went to press, President Trump had not 
commented on the video.

In a statement, Alex Phillips, the 
organizer of the event, asserted that 
“an unauthorized video was shown in a 
side room” at the event, but that it “was 
not approved, seen, or sanctioned” by 
organizers, according to CNN.

In an October 13 statement, CNN 
wrote, “Sadly, this is not the fi rst 
time that supporters of the President 
have promoted violence against the 
media in a video they apparently fi nd 
entertaining — but it is by far and away 
the worst. The images depicted are vile 
and horrifi c.” The statement continued, 
“The President and his family, the White 
House, and the Trump campaign need to 
denounce it immediately in the strongest 
possible terms. Anything less equates 
to a tacit endorsement of violence and 
should not be tolerated by anyone.”

Journalists, continued from page 17



The White House Correspondents’ 
Association (WHCA) agreed in a 
separate statement, contending that 
“[a]ll Americans should condemn this 
depiction of violence directed toward 
journalists.” In the statement, Jonathan 
Karl, the president of the association, 
added, “The WHCA is horrifi ed by a video 
reportedly shown over the weekend at 
a political conference organized by the 
President’s supporters at the Trump 
National Doral in Miami.. . . We have 
previously told the President his rhetoric 
could incite violence. Now we call on 
him and everybody associated with this 
conference to denounce this video and 
affi rm that violence has no place in our 
society.”

Previously, on July 2, 2017, President 
Trump garnered criticism for tweeting 
a video in which he was portrayed 

wrestling and punching a man whose 
face was superimposed with the CNN 
logo. The New York Times reported on 
July 2 that President Trump tweeted 
“#FraudNewsCNN #FNN,” which was 
accompanied by an edited clip from 
President Trump’s appearance at 
WrestleMania, an annual professional 
wrestling event. At the event, Trump 
wrestled World Wrestling Entertainment 
(WWE) CEO Vince McMahon, whose 
head was replaced with the CNN logo in 
the 28-second clip.

According to the Times, the video 
fi rst appeared in June 2017 on a 
Trump-dedicated page on Reddit. The 
video became @realDonaldTrump’s 
most-shared tweet, according to The 
Hill on July 5. Journalists and media 
advocates denounced the president’s 
tweet as a threat to their safety and 

an unpresidential move. “I think it is 
unseemly that the president would 
attack journalists for doing their jobs, 
and encourage such anger at the media,” 
New York Times executive editor Dean 
Baquet said in a July 2 statement. (For 
more information on the 2017 video, see 
Trump Tweets Video Depicting Himself 
Wrestling “CNN”; CNN’s Decision to 
Withhold Reddit User’s Name Prompts 
Ethical Concerns in “Journalists Face 
Physical Restraints and Arrests; Trump 
Video Raises Further Concerns about 
Violence Against the Media” in the 
Summer 2017 issue of the Silha Bulletin.)

Social Media Networks, Tech Companies Struggle 
with Misleading Political Advertisements

T
hroughout 2019, social 
media companies faced 
increased criticism 
regarding misleading 
political advertisements 

on their respective platforms. In 
response, Twitter founder and CEO 
Jack Dorsey announced on October 30 

that the platform 
would ban all 
advertisements 
about political 

candidates and elections. On Nov. 20, 
2019, Google announced that political 
ads on the company’s platforms, 
including YouTube, could no longer be 
directed to specifi c audiences based 
on individuals’ public voter records 
or political affi liations. Meanwhile, 
Facebook continued to defend the 
company’s strict policy against 
fact-checking political advertising. 

Questions over whether platforms 
should remove false or misleading 
political advertisements was the focus 
of increased media attention in October 
2019 after former Vice President 
and current Democratic presidential 
candidate Joe Biden requested that 
Facebook remove a Donald J. Trump for 
President campaign (Trump campaign) 
ad. The advertisement claimed that 
Biden had used the threat of withholding 
$1 billion to Ukraine to suppress an 
investigation of Burisma, a Ukrainian 
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company on whose board his son, 
Hunter, served. The claim was repeatedly 
labeled untrue by news organizations. 

In response to requests to remove the 
Trump campaign advertisement from 
its platform, Facebook declined, citing 
a company policy that direct political 
speech made by politicians is not 
fact-checked. According to an October 
10 Washington Post report, although 
Facebook declined to comment on how 
it formulated the political advertisement 
policy, the company confi rmed it had 
formally put it in place in September 
2018 before the congressional midterm 
election. 

Facebook’s refusal to remove the 
ad prompted backlash from other 
Democratic 2020 contenders. On 
October 10, presidential candidate and 
U.S. Sen. Elizabeth Warren (D-Mass.) 
responded to Facebook’s decision 
by running her own campaign ad, 
satirically stating that Facebook CEO 
Mark Zuckerberg supported President 
Trump for reelection. “Breaking news: 
Mark Zuckerberg and Facebook just 
endorsed Donald Trump for re-election,” 
the Warren ad stated in part. “But 
what Zuckerberg has done is given 
Donald Trump free rein to lie on his 
platform — and then to pay Facebook 
gobs of money to push out their lies to 
American voters.” When asked about 
the ad, a Facebook spokesperson told 

The Hill in an October 12 statement that 
the company “believes political speech 
should be protected.”

Zuckerberg also defended the 
decision in an October 17 interview with 
The Washington Post ahead of a speech 
scheduled at Georgetown University. 
“People worry, and I worry deeply, too, 
about an erosion of truth,” Zuckerberg 
said. “At the same time, I don’t think 
people want to live in a world where you 
can only say things that tech companies 
decide are 100 percent true. And I think 
that those tensions are something we 
have to live with.” 

Additionally, on Dec. 1, 2019, several 
media outlets, including Axios and 
Deadline, reported that in a “CBS This 
Morning” interview aired on December 
2, Zuckerberg once again defended the 
decision, stating, “I don’t think that a 
private company should be censoring 
politicians or news.” He added, “[T]his is 
clearly a very complex issue . . . and a lot 
of people have a lot of different opinions. 
At the end of the day, I just think that in 
a democracy, people should be able to 
see for themselves what politicians are 
saying.” The full clip is available online 
at: https://www.axios.com/zuckerberg-
on-cbs-defends-facebook-ads-policy-
93e391b1-1491-4405-b09e-689c88766be5.
html. 

19

JONATHAN ANDERSON

SILHA RESEARCH ASSISTANT

Political Ads, continued on page 20



20

However, observers questioned 
Facebook’s motives and criticized the 
company’s rationale. In an October 
17 statement, Joe Biden for President 
campaign spokesperson Bill Russo 
asserted that Zuckerberg’s “attempted 
use [of] the Constitution as a shield 
for his company’s bottom line and his 
choice to cloak Facebook’s policy in 
a feigned concern for free expression 
demonstrates how unprepared his 
company is for this unique moment in 
our history and how little it has learned 
over the past few years.”

In a November 4 New York Times 
op-ed, Columbia Law School professor 
and First Amendment expert Tim Wu 
emphasized that Facebook’s “insisting on 
accepting not only political advertising, 
but even deliberate and malicious 
lies if they are in the form of paid 
advertisements” is “increasingly hard 
to understand.” Wu added that “[e]ven 
as Facebook’s ‘integrity’ teams try to 
stamp out other forms of deception, paid 
promotions gain access to the full power 
of Facebook’s tools of microtargeting, 
its machine learning and its unrivaled 
collection of private information, all 
to maximize the infl uence of blatant 
falsehoods.” 

On November 21, The Wall Street 
Journal reported that Facebook 
was weighing whether to update the 
company’s advertising policy. “As we’ve 
said, we are looking at different ways we 
might refi ne our approach to political 
ads,” a Facebook spokesman told the 
Journal. As the Bulletin went to press, 
Facebook had not announced any policy 
changes.

Conversely, other social media 
and technology companies, including 
Twitter and Google, decided to take 
steps to limit political advertising or, in 
Twitter’s case, ban such advertisements 
altogether. Dorsey announced the 
new policy in a series of tweets on 
October 30. He tweeted, “We’ve 
made the decision to stop all political 
advertising on Twitter globally.” He also 
emphasized that political ads have the 
effect of “forcing highly optimized and 
targeted political messages on people” 
and that “while internet advertising is 
incredibly powerful and very effective 
for commercial advertisers, that power 
brings signifi cant risks to politics, where 
it can be used to infl uence votes to affect 
the lives of millions.” 

Twitter released the fi rst iteration 
of the new policy to its website on 

November 15. The policy stated that 
Twitter would ban political content, 
which included “content that references 
a candidate, political party, elected 
or appointed government offi cial, 
election, referendum, ballot measure, 
legislation, regulation, directive, or 
judicial outcome.” According to the 
policy, candidates, political parties, 
and elected or appointed government 
offi cials will not be allowed to run ads 
of any kind, and in the United States, 
the ban will apply to PACs, super PACs, 
and 501(c)(4)s as well. The policy did 
state that Twitter would allow ads 
with messages about issues such as 
civil engagement, the economy, the 
environment, and social equity as long 
as they do not advocate for or against 
a specifi c political, judicial, legislative, 
or regulatory outcome related to those 
matters. The full policy is available 
online at: https://business.twitter.com/
en/help/ads-policies/prohibited-content-
policies/political-content.html.

In a November 20 company blog 
post, Google announced its new 
policy, which provided that political 
advertisements could no longer be 
directed to specifi c audiences based on 
their public voter records or political 
affi liations categorized as “left-leaning,” 
“right-leaning,” or “independent.” 
However, the policy still allowed 
political advertisements to be targeted 
to audiences based on age, gender, 
location, and the content of the websites 
where the ad is placed. “This will align 
our approach to election ads with 
long-established practices in media 
such as TV, radio and print, and result in 
election ads being more widely seen and 
available for public discussion,” wrote 
Scott Spencer, vice president of product 
management for Google ads. Google’s 
full policy is available online at: https://
blog.google/technology/ads/update-our-
political-ads-policy.

Both Twitter’s and Google’s policies 
attracted a mixed reception. Although 
some praised both companies’ policy 
updates, others argued that Google’s 
policy would not result in much change, 
and that Twitter went too far. Michael 
Posner, a professor at New York 
University’s Stern School of Business, 
told The New York Times on November 
20 that Google’s policy change was a 
good start, but did not go far enough in 
dealing with potential misinformation. 
“It feels too much like a lawyer looking 
for language to give the company a lot of 
latitude,” Posner said.

Democratic digital strategist Keegan 
Goudiss expressed concerns about 
the implications of the policies in a 
November 20 New York Times article. 
“We are quickly transitioning to a world 
where corporate communications 
is prioritized over anything deemed 
‘political,’” Goudiss said. “That’s 
dangerous for democracy.”

In a November 4 op-ed for The 
Guardian, University of Utah assistant 
professor Shannon McGregor argued 
that although Twitter’s ban was a 
great PR move for the company, it is 
“unnecessarily severe and simplistic” 
and disadvantages political candidates 
challenging incumbents. McGregor 
explained that “digital ads are much 
cheaper than television ads, drawing 
in a wider scope of candidates, 
especially for down-ballot races” 
and that most digital ads are actually 
used “as an organizational tool” 
rather than for nefarious purposes. 
She added, “Challenger campaigns 
use low-cost digital ads to build lists 
of supporters, solicit donations and 
mobilize volunteers” and to “introduce 
themselves.” 

McGregor also questioned how 
Twitter would make determinations 
around whether content is in fact 
“political” and therefore banned. “A 
move to ban political ads still puts 
Twitter in the position of arbitrating 
political speech, as it must decide 
what is — and what is not — political,” 
McGregor wrote. 

University of North Carolina (UNC) 
Hussman School of Journalism and 
Media political communication professor 
Daniel Kreiss explained in an October 
30 Wired magazine article that the 
advertisements themselves were not the 
problem, but the way they were targeted 
to the most susceptible individuals. 
“The challenge is that we need to 
have a system where we recognize 
the important role that political ads 
have long played in American political 
discourse, but to build more friction 
into the system,” Kreiss wrote. “We’re 
stuck between two extremes: We have 
Facebook saying everything goes, and 
Twitter saying nothing goes. There’s a 
sensible position in the middle, which is 
why not allow paid political ads but get 
away from hypertargeting?” 
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Politicians Continue to Confront Issues in Blocking 
Social Media Users; Minneapolis Enacts New Policy

T
hroughout the second 
half of 2019, politicians 
continued to confront 
issues stemming from 
blocking constituents 

on social media. On July 9, Republican 
congressional candidate Joseph 
Saladino and former New York 

Assemblyman 
Dov Hikind fi led 
separate lawsuits 
against U.S. Rep. 
Alexandria Ocasio-

Cortez (D-N.Y.) for blocking them from 
her @AOC Twitter account, contending 
that it amounted to viewpoint-based 
discrimination in violation of the First 
Amendment. On Nov. 4, 2019, Ocasio-
Cortez reached a settlement with 
Hikind. Meanwhile, the Minneapolis 
City Council unanimously voted on 
July 25, 2019 to enact a policy requiring 
city offi cials to use only monitored city 
social media accounts to conduct city 
business and prohibiting city offi cials 
from blocking constituents. 

Previously, on July 9, 2019, the U.S. 
Court of Appeals for the Second Circuit 
ruled that President Donald Trump 
could not block Twitter users from his 
personal account, reasoning that he 
had created a public forum and that 
blocking users who criticized him or his 
policies constituted viewpoint-based 
discrimination in violation of the First 
Amendment. Knight First Amendment 
Institute v. Trump, 928 F.3d 226 
(2nd Cir. 2019). Judge Barrington D. 
Parker wrote the unanimous opinion 
and noted “not every social media 
account operated by a public offi cial 
is a government account” and that the 
outcome of future decisions will be 
“informed by how the offi cial describes 
and uses the account; to whom features 
of the account are made available; and 
how others, including government 
offi cials and agencies, regard and treat 
the account.” (For more information on 
the Second Circuit’s ruling, see “Second 
Circuit Rules President Trump Violated 
the First Amendment By Blocking 
Twitter Users” in the Summer 2019 
issue of the Silha Bulletin.)

Additionally, on Jan. 7, 2019, the 
Fourth Circuit held that defendant 
Phyllis Randall, Chair of the Loudoun 
County (Va.) Board of Supervisors, 

FIRST 
AMENDMENT

engaged in viewpoint-based 
discrimination by blocking plaintiff 
Brian Davison, a community activist, 
from a public Facebook page, violating 
his First Amendment rights. Davison 
v. Randall, 912 F.3d 666 (4th Cir. 
2019). (For more information on the 
Fourth Circuit’s ruling, see Fourth 
Circuit Holds Local Offi cial Violated 
the First Amendment By Blocking a 
Facebook User from an Offi cial Page in 
“Fourth Circuit and Western District of 

Wisconsin Rule Public Offi cials Violated 
the First Amendment By Blocking 
Social Media Users” in the Winter/
Spring 2019 issue of the Silha Bulletin.)

Ocasio-Cortez Sued For Blocking 
Two Users From Twitter Account, 
Reaches Settlement in One Case

On July 9, Republican congressional 
candidate Joseph Saladino and 
former New York Assemblyman Dov 
Hikind fi led separate lawsuits in the 
U.S. District Court for the Eastern 
District of New York against U.S. Rep. 
Alexandria Ocasio-Cortez (D-N.Y.) for 
blocking them from her @AOC Twitter 
account. Saladino v. Ocasio-Cortez, 
1:19-cv-06334 (E.D.N.Y. 2019); Hikind v. 
Ocasio-Cortez, 1:19-cv-03956 (E.D.N.Y. 
2019). On Nov. 4, 2019, Ocasio-Cortez 
reached a settlement with Hikind while 
the Saladino case remained ongoing.

Both Hikind’s and Saladino’s 
lawsuits asserted that Ocasio-Cortez’s 
blocking constituted viewpoint-based 
discrimination, reasoning that it is 
“unconstitutional for a political fi gure 
to ‘engage in viewpoint discrimination 
by utilizing Twitter’s blocking 
function to limit certain users access 
to [a] social media account, which 
is otherwise open to the public at 
large, because [they] disagree with 

their speech,’” citing Knight First 
Amendment Institute v. Trump, 
928 F.3d 226 (2nd Cir. 2019).

The complaints further argued that 
Ocasio-Cortez’s active Twitter account 
constituted a public forum, again citing 
Knight First Amendment Institute. 
Hikind’s lawsuit specifi cally argued that 
the “manner in which [Ocasio-Cortez] 
uses the @AOC Twitter account makes 
it a public forum under the First 
Amendment.. . . [She] uses Twitter 

to make formal 
announcements, 
opine on a range 
of social matters 
both domestic and 
abroad, endorse 
candidates, engage 
with follows of her 
account, promote 
Defendant’s 
agenda, and other 
matters.” Hikind’s 
full complaint is 

available online at: https://www.scribd.
com/document/416352231/Hikind-
lawsuit-against-AOC-pdf.

According to New York University’s 
“First Amendment Watch” blog, on Aug. 
7, 2019, Ocasio-Cortez fi led a response 
to Hikind’s complaint denying that her 
Twitter account was a public forum, 
that the account was used to make 
offi cial announcements, and that her 
decision to block Hikind was driven by 
the content of his speech. 

On Aug. 28, 2019, the Knight First 
Amendment Institute at Columbia 
University (Knight Institute) sent a 
letter to Ocasio-Cortez requesting 
that she stop blocking users from her 
@AOC account. “Based on the facts 
as we understand them, the @AOC 
account is a ‘public forum’ within the 
meaning of the First Amendment,” the 
letter contended. “You use the account 
as an extension of your offi ce to share 
information about congressional 
hearings, to explain policy proposals, 
to advocate legislation, and to solicit 
public comment about issues related to 
government.” Ocasio-Cortez responded 
on August 29 that out of her 5.2 million 
followers only 20 were blocked for 
“ongoing harassment.” “Harassment 
is not a viewpoint. Some accounts, 
like the Daily Caller, posted fake nude 
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“We hope that other public offi cials 
who are blocking critics from their 
social media accounts take [U.S. Rep. 
Alexandria] Ocasio-Cortez's lead [and 
unblock social media users].”

— Katie Fallow, Senior Staff Attorney,
Knight First Amendment Institute 

at Columbia University



photos of me & abused my comments 
to spread it. No one is entitled to 
abuse,” she tweeted. 

However, researchers at New York 
University’s Arthur L. Carter Journalism 
Institute noted in a September 3 “First 
Amendment Watch” blog post that 
“neither Ocasio-Cortez’s response to 
Hikind’s complaint nor her lawyer’s 
[response] to the judge made clear 
how Hikind’s behavior constitutes 
harassment.” Hikind also took to 
Twitter to respond. “Others may have 
abused her in tweets; I only leveled 
sharp critique that got lots of attention 
on her threads and she couldn’t handle 
it. @AOC has shown herself to act like 
nothing but a petulant child, coward, 
and hypocrite. But the day will come 
where justice is served.”

On November 4, one day before she 
was set to testify in the Eastern District 
of New York, Ocasio-Cortez reached a 
settlement with Hikind. In a statement, 
Ocasio-Cortez apologized to Hikind 
and summarily unblocked him. “I have 
reconsidered my decision to block 
Dov Hikind from my Twitter account,” 
Ocasio-Cortez said. “Mr. Hikind has a 
First Amendment right to express his 
views and should not be blocked for 
them.” Ocasio-Cortez added that she 
reserved her “right to block users who 
engage in actual harassment or exploit 
my personal/campaign account, @AOC, 
for commercial or other improper 
purposes.” 

In a press conference, Hikind called 
the outcome a “great victory.” He also 
emphasized that he “never harassed” 
Ocasio-Cortez. “[T]hat’s not what I do. 
I have a different point of view,” Hikind 
said. 

In a November 4 statement, the 
Knight Institute praised Ocasio-Cortez’s 
apology. “We hope that other public 
offi cials who are blocking critics 
from their social media accounts take 
Ocasio-Cortez’s lead,” said Katie Fallow, 
a senior staff attorney for the institute. 
As the Bulletin went to press, litigation 
regarding Saladino’s lawsuit remained 
ongoing. 

Minneapolis City Council Passes 
New Social Media Policy 

On July 25, 2019, the Minneapolis 
City Council (Council) unanimously 
passed a new social media policy 
requiring city employees and volunteers 
to use offi cial city social media 
accounts monitored by the city’s 
communications department when 
discussing matters relating to offi cial 
duties. Per the policy, city workers can 
continue to have personal accounts, but 

will be sanctioned if they use them to 
communicate city business. The policy 
covers anyone who works on behalf 
of the city, including elected offi cials, 
members of boards and commissions, 
interns, and volunteers. 

The city lists several “compelling 
governmental interests” in providing 
the guidelines, including to ensure 
that when those covered by the policy 
are speaking as individuals they 
“(1) clearly communicate their status 
in doing so; (2) do not violate laws 
and rules of employment designed 
to protect and maintain the stability 
and integrity of the workplace; 
(3) protect City government data that 
is not public; (4) do not violate rules 
of ethics; and (5) do not violate open 
meeting law requirements.” The full 
policy is available online at: http://
www.minneapolismn.gov/policies/
WCMS1Q-066527.

Several council members praised 
the new policy as an effort to draw 
a clearer line between personal and 
government messaging. “There should 
be some clarity with regards to what I 
say as a councilman representing the 
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city of Minneapolis and what I say as 
an individual,” ordinance sponsor Abdi 
Warsame told the Minneapolis Star 
Tribune on July 25, 2019. 

However, some expressed concern 
that the change will limit online 
discourse.  “It’s going to make city 
government seem a little more 
impersonal,” Council Member Steve 
Fletcher stated at a council committee 
meeting, according to the Star Tribune. 
Fletcher voted for the policy, but told 

the Star Tribune 
that as a result he 
would likely post 
less frequently to 
Twitter. “I don’t 
totally love it,” he 
said, “but I support 
it.”

The policy also 
prohibits users 
from blocking 
constituents, 
with exceptions 

for harassment. In a March 14, 2019 
statement, the Minnesota Society of 
Professional Journalists (SPJ) called 
on “elected offi cials who block the 
public and journalists from their social 
media accounts to immediately cease 
and desist this affront to the public’s 
right to know.” The statement asserted 
that Council Member Alondra Cano 
had blocked journalists from her 
Twitter account in 2018 after the Star 
Tribune criticized her attendance 
record. According to the statement, 
Cano justifi ed the move by labeling 
her account “personal,” even though 
she continued to use it to discuss city 
business. After the Council passed the 
new policy, Cano stated in an email 
exchange with the Star Tribune on 
July 25 that she still did not plan to 
unblock anyone under the new rules, 
writing “personal or partisan social 
media accounts wouldn’t fall under the 
purview.” The new policy was set to go 
into effect Jan. 1, 2020.

“[E]lected offi cials who block the public 
and journalists from their social media 
accounts [need] to immediately cease 
and desist this affront to the public's 
right to know.”

— Minnesota Society of Professional Journalists 
statement



23

News Organizations and Journalists Face High-Profi le 
Defamation Cases Brought by Public Offi cials, Figures

DEFAMATION

I
n the second half of 2019, 
several notable defamation 
lawsuits were fi led, advanced, 
or resolved. On November 7, the 
U.S. Court of Appeals for the 

Second Circuit denied a petition by The 
New York Times for a rehearing in a 
defamation lawsuit brought by former 

vice-presidential 
nominee Sarah 
Palin. On Oct. 28, 
2019, a federal 
judge partially 

reinstated a Covington Catholic High 
School student’s defamation lawsuit 
against The Washington Post, fi nding 
that three contested statements should 
be subjected to discovery. In October 
and August, former Arizona Sheriff 
Joseph Arpaio lost two defamation 
lawsuits fi led against several media 
outlets, including The New York Times 
and CNN, among others. On Aug. 
21, 2019, a former classmate of U.S. 
Supreme Court Justice Brett Kavanaugh 
sued the Huffi ngton Post and one if 
its former reporters for defamation 
after the news outlet published a story 
alleging that the classmate sold drugs 
that killed a member of the Kennedy 
family. Finally, on Aug. 2, 2019, a 
Chinese billionaire sued multiple 
American news organizations for 
defamation, reaching a settlement in one 
of the lawsuits.

Second Circuit Denies Rehearing in 
Palin Defamation Lawsuit Against 
The New York Times

On Nov. 7, 2019, the U.S. Court of 
Appeals for the Second Circuit denied 
an August 20 petition by The New York 
Times for a panel hearing or rehearing 
en banc in a defamation lawsuit brought 
by former vice-presidential nominee 
Sarah Palin. Previously, on Aug. 6, 
2019, the Second Circuit reinstated the 
complaint brought by Palin in 2017, 
holding that she had plausibly stated a 
defamation claim and that the district 
court had erred by using facts that 
were outside the pleadings of Palin’s 
complaint. 

On June 14, 2017, The New York 
Times published an editorial connecting 
a map distributed by Palin’s political 
action committee (SarahPAC) in 2010 
with the 2011 mass shooting by Jared 
Lee Loughner in Tucson, Ariz. that 

killed six people and severely wounded 
then-Congresswoman Gabrielle Giffords. 
The editorial said that the map “put Ms. 
Giffords and 19 other Democrats under 
stylized cross hairs.” The editorial was 
prompted by the June 14, 2017 mass 
shooting in which left-wing activist 
James Hodgkinson opened fi re on 
a baseball practice for Republican 
members of Congress in Alexandria, Va.

The Times issued a correction 
within a day, clarifying that there was 
no established link between Palin and 
the 2011 shooting. Additionally, the 
revised editorial clarifi ed that Palin’s 
map had never put the faces of Gifford 
and the other democrats under cross 
hairs, but instead that the map “showed 
the targeted electoral districts of Ms. 
Giffords and 19 other Democrats under 
stylized cross hairs” (emphasis added).

On Aug. 29, 2017, Judge Jed S. 
Rakoff of the U.S. District Court for the 
Southern District of New York dismissed 
Palin’s lawsuit, fi nding that she had 
failed to show that the Times published 
inaccurate statements maliciously. 
Palin v. The New York Times Company, 
264 F.Supp.3d 527 (S.D.N.Y. 2017). 
Rakoff held that because Palin was a 
public fi gure, she had the burden of 
establishing that the Times acted with 
“actual malice,” a standard established 
by the U.S. Supreme Court in New York 
Times v. Sullivan that public offi cials 
have to show that news organizations 
knowingly published false information 
or acted with reckless disregard for the 
truth. 376 U.S. 254 (1964). (For more 
information on the background of the 
case and Rakoff’s ruling, see District 
Court Judge Dismisses Sarah Palin’s 
Lawsuit Against The New York Times 
in “News Organizations and Journalists 
Face High-Profi le Defamation Lawsuits” 
in the Fall 2017 issue of the Silha 
Bulletin.)

On Aug. 6, 2019, the Second Circuit 
revived Palin’s lawsuit, fi nding that 
Palin had plausibly alleged a defamation 
claim and that the case should proceed 
to the discovery phase, meaning both 
parties would take depositions and 
collect evidence. The Second Circuit 
noted that although Palin had made 
“suffi cient allegations of actual malice,” 
the ruling should not “be construed to 
cast doubt on the First Amendment’s 
crucial constitutional protections.” 

(For more information on the Second 
Circuit’s ruling, see Second Circuit 
Revives Lawsuit Brought by Sarah 
Palin Against The New York Times 
in “Minnesota Supreme Court, Sixth 
Circuit, and Eastern District of Kentucky 
Rule in Notable Defamation Cases” 
in the Summer 2019 issue of the Silha 
Bulletin.)

In support of its petition for 
rehearing, the Times argued that the 
panel misunderstood “two bedrock First 
Amendment protections.” First, the 
Times asserted that the panel applied 
the wrong standard for what constitutes 
a plausible allegation of actual malice. 
The panel, according to the Times, 
had relied on an improper defi nition 
of “recklessness” that was rooted in 
tort law and characterized as political 
animus. The Times contended that the 
Supreme Court and the Second Circuit 
had both rejected such defi nitions in 
the context of defamation allegations, 
with the former holding that it is “legally 
irrelevant” and the latter ruling that the 
defi nition was “insuffi cient as proof 
of actual malice.” The Times argued 
instead that showing actual malice must 
be focused solely on a speaker’s state 
of mind and, at minimum, requires a 
plaintiff to demonstrate that the speaker 
published the allegedly defamatory 
material with a “high degree of 
awareness” that it is probably false.

The Times’ second argument was 
that the wrong standard was applied 
for evaluating when statements are 
protected opinion. The Second Circuit’s 
ruling, the Times contended, was an 
“unprecedented reliance on an author’s 
alleged political views and resulting 
ill will as the predicate for a fi nding 
of actual malice.” The Second Circuit 
ruled that Palin needed only to show 
a “reasonable reader” would see the 
statements at issue as factual. However, 
the Times argued that the Supreme 
Court and the Second Circuit have held 
that a more demanding standard is 
needed: the statement must be “provably 
false.”

A coalition of news outlets and 
journalistic organizations (media 
coalition) fi led an amici curiae brief 
supporting the Times’ petition for en 
banc review. The brief argued that the 
panel’s decision was inconsistent with 
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the central holding of Sullivan. The 
brief further argued that the defi nition 
of “reckless disregard” the Court used in 
Sullivan is different from a dictionary 
defi nition of recklessness.

The brief cited several Supreme 
Court rulings, including Garrison 
v. Louisiana, 379 U.S. 64 (1964), in 
which the Court held that the standard 
required a “high degree of awareness 
of . . . probable falsity.” The brief also 
cited Harte-Hanks Communications, 
Inc. v. Connaughton, 491 U.S. 657 
(1989), in which the Court found 
that “reckless disregard” does not 
mean “highly unreasonable conduct 
constituting an extreme departure 
from the standards of investigation 
and reporting ordinarily adhere to by 
responsible publishers.” The panel’s 
decision, the brief contended, “is at 
such variance with Sullivan itself that, 
if followed, it could lead to signifi cant 
limitations of speech about public 
fi gures that has long been protected by 
the First Amendment.”

On Nov. 7, 2019, several media 
outlets reported that the Second Circuit 
denied a petition by the Times for 
a panel rehearing or a rehearing en 
banc. The short decision read in part, 
“The panel that determined the appeal 
has considered the request for panel 
rehearing, and the active members of 
the Court have considered the request 
for rehearing.. . . [T]he petition is 
denied.” 

The full ruling is available online at: 
https://legalinsurrection.com/2019/11/
sarah-palin-suit-against-ny-times-still-
alive-appeals-court-denies-rehearing-of-
order-reinstating-case/. As the Bulletin 
went to press, no further legal action 
had been announced in the case.

Courts Dismiss Arpaio Defamation 
Lawsuits Against Multiple Media 
Outlets

In fall 2019, former Arizona Sheriff 
Joseph Arpaio lost two defamation 
lawsuits against several media outlets, 
including The New York Times, CNN, 
the Huffi ngton Post, and Rolling Stone 
magazine. 

On Aug. 9, 2019, a federal judge 
dismissed a defamation lawsuit fi led 
by Arpaio against The New York Times 
and editorial writer Michelle Cottle. 
Arpaio v. Cottle, No. 18-CV-02387 APM, 
2019 WL 3767104 (D.D.C. Aug. 9, 2019). 
Arpaio had fi led the lawsuit in U.S. 
District Court for the District of 

Columbia on Oct. 16, 2018, alleging 
defamation, tortious interference, and 
false light concerning the publication 
of an August 2018 opinion piece Cottle 
wrote titled “Well, at least Sheriff Joe 
Isn’t Going to Congress — Arpaio’s Loss 
in Arizona’s Senate Republican Primary 
is a Fitting End to the Public Life of a 
Truly Sadistic Man.” The newspaper 
published the article one day after 
Arpaio lost the Republican primary in a 
U.S. Senate race. 

In his complaint, Arpaio claimed that 
the Aug. 29, 2018 opinion piece caused 
reputational harm amongst Republicans 
and the law enforcement community 
and damaged his fi nancial prospects. He 
also alleged that the editorial column 
harmed his reputation and his ability 
to run for the U.S. Senate in 2020. (For 
more information about the basis for 
the lawsuit and the public’s reaction, see 
Former Arizona Sheriff Brings $147.5 
Million Defamation Lawsuit Against 
The New York Times in “Defamation 
Cases Continue for Right-Wing Radio 
Host and BuzzFeed; Former Political 
Candidates Bring Defamation Lawsuits,” 
in the Fall 2018 issue of the Silha 
Bulletin.)

On Jan. 4, 2019, The New York Times 
fi led a motion to dismiss on multiple 
grounds. The newspaper argued that 
the story simply summarized publicly 
available information about Arpaio, 
and that the article constituted “core 
political speech protected by the 
First Amendment.” The Times further 
asserted that all the statements made 
in the article were substantially true 
as a matter of law, and that Arpaio did 
not plead facts suffi cient to establish 
actual malice, the standard created in 
New York Times v. Sullivan requiring 
proof that defendants knowingly made 
false statements or made statements 
with reckless disregard for their truth or 
falsity. 376 U.S. 254 (1964).

The Times also invoked 
Washington, D.C.’s Anti-SLAPP Act. 

D.C. Code § 16-5501 et seq. Anti-SLAPP 
laws provide procedures for early 
dismissal of meritless lawsuits fi led 
to intimidate people for exercising 
their First Amendment rights. The 
newspaper argued that the article was 
published “in furtherance of the right of 
advocacy on issues of public interest,” 
and that Arpaio’s lawsuit was not likely 
to succeed. (For more information on 
the motion to dismiss, see Joe Arpaio 
Sues CNN, Huffi ngton Post, and Rolling 

Stone; New York 
Times Files Motion 
to Dismiss in 
Similar Lawsuit 
in “Federal 
Judge Dismisses 
Defamation 
Lawsuit Against 
BuzzFeed 
News; News 
Organizations 
Face Signifi cant 
Defamation 

Lawsuits and Settlements” in the Winter/
Spring 2019 issue of the Silha Bulletin.)

Judge Amit P. Mehta of the U.S. 
District Court for the District of 
Columbia found that Arpaio’s complaint 
failed to plead facts suffi cient to 
establish actual malice. Arpaio argued 
actual malice is a factual issue that 
cannot be resolved in a motion to 
dismiss, but the court disagreed and 
cited previous cases that had been 
dismissed because of failure to plead 
suffi cient facts supporting actual malice. 

Second, Arpaio further argued 
that actual malice could be inferred 
from the complaint because “The New 
York Times’ political partisanship 
and liberal bias know no reasonable 
bounds[.]” However, Mehta found that 
Arpaio supplied no facts supporting 
this proposition and that even if the 
newspaper’s positions were construed 
as unfavorable toward Arpaio, a claim of 
animus is not suffi cient to show actual 
malice. “[I]t would be sadly ironic for 
judges in our adversarial system to 
conclude . . . that the mere taking of an 
adversarial stance is antithetical to the 
truthful presentation of facts,” Mehta 
wrote, citing Tavoulareas v. Piro, 817 
F.2d 762, 795 (D.C. Cir. 1987). 

Third, Arpaio alleged that the “very 
nature” of the article was evidence 
that The New York Times knew the 
published material was false. Mehta 
rejected this claim as well, writing, 
“[T]here is nothing about the [a]rticle’s 
assertions of fact that makes them 
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“[The Second Circuit's decision] is at 
such variance with [New York Times v. 
Sullivan] that, if followed, it could lead 
to signifi cant limitations of speech 
about public fi gures that has long been 
protected by the First Amendment.”

— Media coalition amici curiae brief



self-evidently false.” In making that 
determination, the court also found 
that various words Arpaio argued were 
incendiary, such as “true American 
villain,” “sadist,” and “disgrace,” are “too 
imprecise or subjective to be verifi ably 
false facts.” Mehta wrote in a footnote 
that Arpaio did not provide any facts 
to establish that the published material 
was false as well.

Finally, Arpaio’s remaining claims 
were also dismissed. Citing precedent, 
Mehta held that rejection of the 
defamation claim required dismissal of 
the tortious interference claim. Mehta 
also found that Arpaio’s complaint 
lacked adequate facts to plead tortious 
interference. He also dismissed the 
false light claim, reasoning that because 
Arpaio is a public fi gure, he would have 
been required to prove actual malice. 
And because Arpaio’s complaint lacked 
suffi cient facts to plausibly establish 
actual malice, the court said the false 
light claim must also fail.

However, Mehta denied the Times’ 
motion to dismiss under the D.C. 
Anti-SLAPP Act. The court said the same 
reasons applied that were articulated 
in Libre By Nexus v. BuzzFeed, 311 
F.Supp. 3d 149, 158–161 (D.D.C. 2018), 
in which Mehta also denied a motion 
to dismiss under the D.C. Anti-SLAPP 
Act because of precedent in which 
the U.S. Court of Appeals for the D.C. 
Circuit held that the Federal Rules of 
Civil Procedure must control pre-trial 
dismissal of a case and not the D.C. 
Anti-SLAPP Act. Abbas v. Foreign 
Policy Grp., LLC, 783 F.3d 1328 (D.C. 
Cir. 2015). Mehta’s full ruling in the 
Arpaio case is available online at: 
https://assets.documentcloud.org/
documents/6259894/Dismiss-Arpaio.pdf. 
As the Bulletin went to press, no further 
legal announcements had been made in 
the case.

On Oct. 31, 2019, a defamation 
lawsuit fi led by Arpaio against CNN, 
the Huffi ngton Post, and Rolling Stone 
was also dismissed. Arpaio v. Zucker, 
No. 18-CV-02894 RCL, 2019 WL 5653660 
(D.D.C. 2019). At issue in the suit was 
Arpaio’s 2017 criminal conviction for 
contempt of court, for which he was 
pardoned by President Donald Trump. 
The crime was a misdemeanor, but 
Rolling Stone described Arpaio as 
an “ex-felon” in November 2018 and 
a CNN anchor referred to him as a 
“convicted felon” in January 2018. Also 
in November 2018, the Huffi ngton Post 
published an article that said Arpaio was 

“sent to prison for contempt of court,” 
but he in fact was not sent to prison. The 
three news outlets subsequently issued 
corrections. 

The complaint put forward three 
causes of action: defamation per se, 
tortious interference with prospective 
business relations, and false light. It 
alleged that the publications were 
defamatory, made maliciously, and 
subjected Arpaio to “widespread 
ridicule and humiliation,” harming 
his reputation, and causing pain and 

fi nancial damage by falsely claiming 
he was convicted of a felony crime. 
The complaint also asserted that the 
defendants’ publications damaged 
Arpaio’s reputation within the 
Republican establishment, interfering 
with potential business relationships 
and harming his chances at running 
for the U.S. Senate in 2020. Finally, the 
complaint claimed that the publications 
painted Arpaio in a false light that would 
be offensive to a reasonable person 
by stating that he had been convicted 
of a felony. (For more information on 
the background of the case and the 
complaint, see Joe Arpaio Sues CNN, 
Huffi ngton Post, and Rolling Stone; New 
York Times Files Motion to Dismiss 
in Similar Lawsuit in “Federal Judge 
Dismisses Defamation Lawsuit Against 
BuzzFeed News; News Organizations 
Face Signifi cant Defamation Lawsuits 
and Settlements” in the Winter/Spring 
2019 issue of the Silha Bulletin.)

Judge Royce C. Lamberth of the 
U.S. District Court for the District of 
Columbia held that the CNN statement 
was substantially true, but that the 
Rolling Stone and Huffi ngton Post 
statements were not substantially true. 
The court found that the erroneous 
CNN statement, which referred to 
Arpaio as a “convicted felon,” was 
substantially true. This was so because 
the broadcast contextualized the 
error, making the gist of the statement 
substantially true and the difference 

between a felony and misdemeanor 
“less meaningful,” the court wrote. The 
Rolling Stone reference to Arpaio as 
an “ex-felon” lacked context, thus the 
sting of the error was label itself of 
being an ex-felon, which the court said 
was not substantially true. Regarding 
the Huffi ngton Post, the court said 
readers of the article would have been 
given the impression that Arpaio was 
behind bars because of the contempt of 
court conviction, but the court found 
this was not substantially true because 

the sting of being 
in prison “is not 
captured by the 
fact that [Arpaio] 
was convicted of 
contempt of court.”

Lamberth 
also rejected 
an argument by 
the Huffi ngton 
Post that Arpaio 
was a libel-proof 
plaintiff. The 

erroneous claim that Arpaio was in 
prison is different from his conviction 
of contempt of court, Lamberth said, 
concluding, “The erroneous claim 
was a distinct harm that could have 
damaged Mr. Arpaio’s reputation even 
further, so the Court holds that he is 
not a libel-proof plaintiff under these 
circumstances.”

Finally, the court found that Arpaio 
failed to plead facts suffi cient to 
establish actual malice. The court said 
Arpaio had merely recited the defi nition 
of actual malice in the complaint. And 
while Arpaio also alleged the media 
defendants were motivated by political 
differences and “leftist enmity” such 
claims are not relevant to an actual 
malice inquiry, according to the court.

Lamberth wrote that while mistakes 
by the press can cause harm, the news 
media have an important responsibility 
to help the electorate make informed 
decisions. “[T]he courts ultimately must 
vigorously protect the First Amendment 
rights of journalists and the press to 
issue their reports, unless there is some 
evidence of actual malice attributable to 
them,” Lamberth wrote.

In a Nov. 12, 2019, op-ed in the 
Cincinnati Enquirer, Graydon Head 
& Ritchey LLP media lawyer John C. 
Greiner praised Lamberth’s ruling and 
said the court’s treatment of the actual 
malice claim is particularly relevant 
today given the particularly partisan 

25

Defamation, continued on page 26

“The First Amendment protects the right 
to criticize the performance of public 
offi cials. If those public offi cials could 
too easily sue for critical comments, that 
protection would be eroded.”

— John C. Greiner,
Graydon Head & Ritchey LLP



political climate. “The First Amendment 
protects the right to criticize the 
performance of public offi cials. If those 
public offi cials could too easily sue 
for critical comments, that protection 
would be eroded,” Greiner wrote.

Lamberth’s opinion is available online 
at: https://assets.documentcloud.org/
documents/6535148/Arpaio.pdf. As 
the Bulletin went to press, no further 
announcements had been made in the 
case.

Justice Kavanaugh’s Former 
Classmate Files Defamation Lawsuit 
Against the Huffi ngton Post and 
Former Reporter

On Aug. 21, 2019, a former classmate 
of U.S. Supreme Court Justice Brett 
Kavanaugh sued the Huffi ngton Post 
and one of its former reporters for 
defamation after the news outlet 
published a story alleging that the 
classmate had sold drugs that killed a 
member of the Kennedy family.

The plaintiff, Derrick Evans, fi led the 
lawsuit in the U.S. District Court for the 
Southern District of Mississippi seeking 
unspecifi ed damages, including punitive 
damages. The story, written by Ashley 
Feinberg, accused Evans of helping 
obtain cocaine that resulted in the death 
of David Kennedy in 1984. Kennedy was 
the son of former U.S. Attorney General 
Robert F. Kennedy. The Huffi ngton 
Post relied on one anonymous source 
to make the claim. A key passage from 
the story read: “The former student 
spoke of Kennedy’s death as the end of 
the school’s free-for-all party scene and 
the catalyst for changes in Georgetown 
Prep culture. Two students — David’s 
brother Doug, and his friend Derrick 
Evans — had helped score the coke.” 
Evans was not contacted for comment 
before the Huffi ngton Post published 
the story.

The Huffi ngton Post later retracted 
the passage from the article and 
appended a correction to the story, 
but the correction still asserted that 
Evans played a role in the incident. 
The correction stated, “This article 
previously stated incorrectly that 
Doug Kennedy was involved in 
helping his brother to purchase drugs 
in 1984. Kennedy was only sharing 
a room with Derrick Evans, who 
helped David purchase the drugs, 
according to an affi davit obtained by 
[T]he New York Times. We regret the 
error.”

Evans asserted that, contrary 
to the text of the Huffi ngton Post’s 
correction, The New York Times never 
obtained an affi davit supporting that 
claim, and that previous reporting by 
the Times showed that Evans actually 
helped authorities identify the people 
responsible for supplying Kennedy with 
the cocaine. The complaint furthered 
alleged that the Huffi ngton Post knew 
the challenged statements were false or 
should have known they were false. The 
lawsuit claimed that the Huffi ngton Post 
“fabricated” the claim that Evans helped 
get the drugs in an effort to “drive traffi c 
to its website.”

The complaint alleged that the story 
was libel per se because it accused 
Evans not only of criminal activity, but 
also asserted he was partly responsible 
for Kennedy’s death. The complaint 
further claims the challenged statements 
“were knowingly, recklessly and 
outrageously false” and were “published 
maliciously and in bad faith.” Had 
Feinberg and her editors “undertaken 
even the most basic internet search of 
publicly available articles concerning 
the investigation into David Kennedy’s 
death, they would have learned, if they 
did not already know, that Mr. Evans 
actively assisted law enforcement 
in identifying and prosecuting the 
individuals who actually sold the 
illegal narcotics to David Kennedy,” 
the complaint read. The full complaint 
is available online at: https://assets.
documentcloud.org/documents/6320798/
Complaint-Evans-v-HuffPo-Feinberg.pdf.

On May 3, 2019, Evans asked the 
Huffi ngton Post for an apology and 
retraction of the challenged statements, 
a request that Evans asserted complied 
with Mississippi state law requiring 
notice to publishers of defamatory 
material before taking legal action. 
Miss. Code Ann. § 95-1-5.

The Huffi ngton Post and Feinberg 
summarily moved to dismiss the lawsuit 
for lack of personal jurisdiction. As the 
Bulletin went to press, no ruling had 
been made on the motion to dismiss.

Sandmann Lawsuit Partially 
Reinstated Against The Washington 
Post

On Oct. 28, 2019, a federal district 
court judge partially reinstated a lawsuit 
against The Washington Post brought 
by the family of Nicholas Sandmann, the 
Covington Catholic High School student 
involved in a January 2019 confrontation 
with Nathan Phillips, a Native American 

man, at the Lincoln Memorial in 
Washington, D.C. Sandmann v. WP 
Company LLC, 19-CV-19 WOB-CJS 
(E.D. Ky. 2019). Judge William O. 
Bertelsman of the U.S. District for 
the Eastern District of Kentucky had 
previously dismissed the lawsuit in July 
2019 upon fi nding that none of the 33 
challenged statements were capable of a 
defamatory meaning.

The case arose on Jan. 18, 2019 
when several media outlets, as well 
as numerous social media accounts, 
circulated photos and videos of 
an alleged confrontation between 
Sandmann and Phillips during two 
separate rallies taking place at the 
National Mall in Washington, D.C. The 
Washington Post fi rst reported on the 
incident after a video of the encounter, 
which was recorded by a participant in 
the Indigenous Peoples March, as well 
as several photos, were posted by the 
Twitter account @2020fi ght.

On Feb. 19, 2019, Sandmann’s family 
fi led a lawsuit alleging that the video 
was “selectively edited” in order to show 
Sandmann as the aggressor and that “the 
Post actively, negligently and recklessly 
participated in making the [video] 
go viral on social media,” without 
investigating the validity of the video 
or the Twitter account. The complaint 
further asserted that the Post ignored 
journalistic standards when interpreting 
the incident. Following the fi ling of the 
lawsuit, several media experts argued 
that Sandmann would face challenges in 
winning the case. (For more information 
on the confrontation, lawsuit, and 
commentary from media experts, 
see Covington Catholic High School 
Student Sues Washington Post and 
CNN for Defamation in “Federal Judge 
Dismisses Defamation Lawsuit Against 
BuzzFeed News; News Organizations 
Face Signifi cant Defamation Lawsuits 
and Settlements” in the Winter/Spring 
2019 issue of the Silha Bulletin.)

On July 26, 2019, Bertelsman 
dismissed the complaint “in its entirety.” 
He held that several of the alleged 
defamatory statements by the Post were 
“protected opinion” under the First 
Amendment. He also found that other 
alleged defamatory statements were 
not “about” or “concerning” Sandmann, 
or did not constitute defamation per 
se, meaning statements that accuse an 
individual of crimes or immoral acts 
and are presumed to be harmful. (For 
more information on Bertelsman’s initial 
ruling, see Federal Judge Dismisses 
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$250 Million Lawsuit Against The 
Washington Post in “Minnesota Supreme 
Court, Sixth Circuit, and Eastern District 
of Kentucky Rule in Notable Defamation 
Cases” in the Summer 2019 issue of the 
Silha Bulletin.)

However, on Oct. 28, 2019, 
Bertelsman wrote that he would 
allow the plaintiffs to begin discovery 
based on three statements in the 
Post’s coverage. Those statements 
said Sandmann “blocked” Phillips 
and “would not allow him to retreat.” 
Although Bertelsman had previously 
found that it was Phillips’ opinion that 
he was being blocked and not allowed to 
retreat, and that he had conveyed those 
beliefs to the newspaper, he ruled that 
this “should . . . be the subject of proof.” 
Bertelsman wrote, “Suffi ce to say that 
the Court has given this matter careful 
review and concludes that ‘justice 
requires’ that discovery be had regarding 
these statements and their context. The 
Court will then consider them anew on 
summary judgment.”

Bertelsman’s full fi ve-page 
opinion is available online at: https://
documentcloud.adobe.com/link/track?u
ri=urn%3Aaaid%3Ascds%3AUS%3Aa4b15
1d1-ee39-4ad9-9769-5247150e391f. As the 
Bulletin went to press, litigation in the 
case remained ongoing.

On Oct. 28, 2019, Sandmann 
family attorney L. Lin Wood told The 
Washington Post that he was “extremely 
pleased” by the decision. “We look 
forward to engaging in full discovery to 
develop the factual record in this case, 
which we believe will ultimately lead 
to the Post being held accountable for 
its accusatory coverage of Nicholas 
Sandmann,” Wood said.

Meanwhile, on Nov. 21, 2019, 
Bertelsman similarly ruled that a 
separate, $275 million libel lawsuit the 
Sandmann family fi led against NBC 
Universal could proceed. Bertelsman 
wrote, “[T]he court fi nds that the 
statements that plaintiff ‘blocked’ 
Phillips or did not allow him to retreat, if 
false, meet the test of being libelous per 
se[.]” The Washington Times reported 
on November 21 that Bertelsman had 
made the same fi nding in the Sandmann 
family’s $250 million lawsuit against 
CNN as well. As the Bulletin went to 
press, litigation remained ongoing in the 
cases against NBC Universal and CNN.

Chinese Billionaire Sues Multiple 
News Organizations for Defamation

On Aug. 2, 2019, a Chinese billionaire 
sued multiple United States news 
organizations for defamation, seeking 
$50 million from each following 
alleged claims that he was a spy for the 
Chinese government. The plaintiff, Guo 
Wengui, sued CNN’s parent company 
WarnerMedia in New York state court, as 
well as the Miami Herald and Sinclair 
Broadcast Group (Sinclair) in federal 
court in Florida. 

The lawsuit against WarnerMedia 
arose from a July 23, 2019 segment 
of “Erin Burnett OutFront” on CNN. 
Wengui alleges that statements made 
by Burnett and a guest of the program, 
Miami Herald reporter Sarah Blaskey, 
implied that he was a spy for the 
Chinese government and was going to 
be deported.

One challenged element of the 
broadcast was a short tease into the 
segment, in which Burnett said: “New 
tonight, the Chinese billionaire and 
member of Mar-a-Lago accused of being 
a spy.” Wengui also claims that Blaskey 
made libelous remarks on the program. 
Blaskey said on air that a company 
Wengui had previously partnered 
with accused him of “trying to gather 
intel for the Chinese government.” 
She further said that it was “unclear if 
federal authorities are acting on that 
information.” Wengui contended that 
those allegations were contained in a 
lawsuit that was ultimately dismissed, 
and that the additional remark implied 
he had “done something illegal that 
‘federal authorities’ ought to ‘act on.’” 

“To further embellish their story, 
Defendants made statements that 
insinuated that Mr. Guo was associated 
with the woman arrested sneaking into 
Mar-a-Lago with malware and Cindy 
Yang who has been accused of selling 
access to Mar-a-Lago and President 
Trump,” the complaint read. “Even a 
modicum of due diligence would have 
shown the falsity of these statements.”

In a separate complaint fi led in U.S. 
District Court for the Southern District 
of Florida against the Miami Herald, 
Wengui alleged that he was defamed 
in an article that Blaskey and fellow 
reporter Jay Weaver wrote titled, “He’s 
a Chinese Billionaire and a Member 
of Trump’s Mar-a-Lago. Is he also a 
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Communist Spy?” The story quoted a 
court fi ling from a lawsuit involving 
Wengui that the reporters said accused 
him of being a spy for the Chinese 
government. Wengui asserted that the 
reporters misunderstood the court fi ling 
and ignored the fact that the lawsuit 
was dismissed. Weingui also alleged 
that the article falsely asserted that he 
had avoided deportation because he is 
a member of Mar-a-Lago. The complaint 
further disputes Blaskey’s comments 
during the CNN interview, which are 
referenced above. Wengui sought 
$50 million from the newspaper.

Finally, Wengui sued Sinclair based 
on a story aired by its television station 
in West Palm Beach, Fla., WPEC-TV. 
The story, which was broadcast on 
July 24, 2019, reported the allegations 
that Wengui was a spy. The complaint 
specifi cally refuted comments from 
an expert quoted in the story who said 
Wengui’s membership at Mar-a-Lago 
made him a target of foreign intelligence 
operations, and that such access would 
make him a good spy. The lawsuit 
further asserted that far from being 
a spy for China, Wengui had been an 
outspoken critic of the Community 
Party there and is seeking asylum in the 
United States.

In all three lawsuits, Wengui 
referenced previous defamation actions 
in which allegations that he was a spy 
were found to be defamatory, including 
one case in which he claimed to have 
won $100,000 in damages. Wengui Guo 
v. Yeliang Xia, 18-CV-174 LO/TCB, 
2019 WL 2477607 (E.D. Va. 2019); Guo 
Wengui v. Hongkuan Li, 18-CV-259 
PWG, 2019 WL 2288348 (D. Md. 2019).

On Nov. 11, 2019, Wengui notifi ed the 
court that he and Sinclair had reached 
a settlement in the case. Details of 
the settlement were not disclosed in 
publicly available court records. As 
the Bulletin went to press, litigation 
regarding the other lawsuits remained 
ongoing.
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Eighth Circuit and Minnesota State Courts 
Resolve Notable Constitutional Cases
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I
n fall 2019, three notable cases were 
resolved in cases tied to Minnesota. 
On August 23, a divided panel of the 
U.S. Court of Appeals for the Eighth 
Circuit ruled that two Minnesota 

fi lmmakers had a First Amendment right 
to refuse to fi lm same-sex weddings. On 
September 3, the Minnesota Court of 

Appeals held that a 
criminal defendant’s 
right to a public trial 
applies throughout 

the process in which prospective jurors 
are questioned to determine whether they 
will sit on a jury. Finally, on September 4, 
the Minnesota Supreme Court held that a 
public high school basketball coach was 
neither a public offi cial nor a public fi gure 
and, therefore, did not have to prove actual 
malice as part of his defamation claim.

Eighth Circuit Holds Filmmakers Have 
First Amendment Right to Refuse to 
Produce Videos of Same-Sex Weddings

On Aug. 23, 2019, the Associated Press 
(AP) and the Minneapolis Star Tribune 
reported that the U.S. Court of Appeals 
for the Eighth Circuit had reversed a 
ruling by the U.S. District Court for the 
District of Minnesota, fi nding that the 
First Amendment allowed two Minnesota 
fi lmmakers the right to refuse to fi lm 
same-sex weddings. Telescope Media 
Group v. Lucero, 936 F.3d 740 (8th Cir. 
2019). The court held that compelling 
the fi lmmakers to create such videos 
amounted to a content-based regulation 
of speech to which Minnesota could not 
provide a suffi cient compelling reason.

Carl and Angel Larsen own and operate 
Telescope Media Group, a company that 
uses their “unique skill[s] to identify and 
tell compelling stories through video,” 
including commercials, short fi lms, and 
live-event productions. In deciding which 
videos to produce and how to create 
them, the two fi lmmakers make “editorial 
judgments” about “what events to take 
on, what video content to use, what audio 
content to use, what text to use[,] . . .  the 
order in which to present content, [and] 
whether to use voiceovers.” 

In particular, the Larsens “decline any 
requests for their services that confl ict 
with their religious beliefs,” meaning those 
that would, in their opinion, “contradict 
biblical truth; promote sexual immorality; 
support the destruction of unborn 
children; promote racism or racial division; 

incite violence; degrade women; or 
promote any conception of marriage other 
than as a lifelong institution between one 
man and one woman.” The Larsens stated 
in court documents that they wanted 
to begin producing wedding videos to 
promote their views of marriage, but, as a 
result, only of opposite-sex couples.

The defendants in the case, 
Commissioner of the Minnesota 
Department of Human Rights Rebecca 
Lucero and the Minnesota Attorney 
General Keith Ellison (collectively 
“Minnesota”), argued that the Minnesota 
Human Rights Act (MHRA) requires 
that individuals producing wedding 
videos need to make them for everyone, 
regardless of fi lmmakers’ beliefs and the 
message they want to convey through the 
video. 

The MHRA provides that it is “an unfair 
discriminatory practice . . . to deny any 
person the full and equal enjoyment of 
the goods, services, facilities, privileges, 
advantages, and accommodations of a 
place of public accommodation because 
of . . . sexual orientation.” Minn. Stat. 
§ 363A.11, subdiv. 1(a)(1). Another 
provision stipulates that it is “an unfair 
discriminatory practice for a person 
engaged in a trade or business or in the 
provision of a service . . . to intentionally 
refuse to do business with, to refuse 
to contract with, or to discriminate 
in the basic terms, conditions, or 
performance of the contract because of a 
person’s . . . sexual orientation . . . unless 
the alleged refusal or discrimination is 
because of a legitimate business purpose.” 
Minn. Stat. § 363A.17(3).

Minnesota argued that the two 
provisions not only require the Larsens to 
produce both opposite-sex- and same-
sex-wedding videos, but also that their 
videos depict both in an equally “positive” 
light. The Larsens sued Minnesota in 
the District of Minnesota, arguing that 
it was unconstitutional under the First 
Amendment to require the fi lmmakers 
to produce same-sex-wedding videos. 
Chief Judge John Tunheim dismissed the 
lawsuit, ruling that the First Amendment 
claim failed as a matter of law because 
the MHRA’s purpose of preventing 
discrimination amounted to a compelling 
government interest and that the law 
was “narrowly tailored” to accomplish 
that goal under the strict scrutiny test. 
Telescope Media Group v. Lindsey, 271 
F.Supp.3d 1090 (D. Minn. 2017).

Judge David Stras wrote the 2-1 
majority opinion of the Eighth Circuit, 
in which he fi rst held that the Larsens 
had standing to bring their lawsuit. 
Citing Spokeo, Inc. v. Robins, 136 S. Ct. 
1540, 1547 (2016), Stras explained that 
the Larsens needed to establish “(1) an 
injury in fact; (2) a causal connection 
between the injury and the challenged 
law; and (3) that a favorable decision is 
likely to redress their injury.” (For more 
information on Spokeo, Inc. v. Robins, 
see “Ninth Circuit Addresses Spokeo after 
Supreme Court Remands Case; Circuit 
Court Splits on Article III Standing Bar 
Following Spokeo in the Summer 2017 
issue of the Silha Bulletin, “Supreme 
Court Issues Long-Awaited Spokeo Ruling” 
in the Summer 2016 issue, and “U.S. 
Supreme Court Accepts Review of Robins 
v. Spokeo, Inc.” in the Summer 2015 issue.)

Stras held that the Larsens had 
standing, reasoning that their First 
Amendment claim demonstrated a 
harm that was “actual or imminent, not 
conjectural or hypothetical.” Stras further 
reasoned that the Larsens faced “legal 
consequences [under the MHRA] if they 
decide[d] to start making wedding videos.”

Second, Stras asserted that the Larsens’ 
videos were “a form of speech that is 
entitled to First Amendment protection” 
and that their videos would “convey 
a message designed to ‘affect public 
attitudes and behavior.’” Stras cited 
the U.S. Supreme Court’s 2018 ruling in 
Masterpiece Cakeshop, Ltd. v. Colorado 
Civil Rights Commission, 138 S. Ct. 
1719, 1727 (2018), in which the Court 
held in a limited decision that “religious 
and philosophical objections to gay 
marriage are protected views and in some 
instances protected forms of expression.” 
The Court’s decision turned on the anti-
religious bias on the Colorado Civil Rights 
Commission, focusing less on the First 
Amendment claims, according to the AP 
on June 5, 2018.

Stras also cited Miami Herald 
Publishing Co. v. Tornillo, 418 U.S. 241, 
258 (1974), in which the Supreme Court 
held that the First Amendment protects 
“editorial control and judgment.” Stras 
argued that the Larsens would exercise 
such control and judgment, including 
“making decisions about the footage and 
dialogue to include, the order in which to 
present content, and whether to set parts 
of the fi lm to music.” He added that the 
Larsens did not intend to simply “plant[] a 
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video camera at the end of the aisle,” but 
instead intended “to shoot, assemble, and 
edit the videos with the goal of expressing 
their own views about the sanctity of 
marriage.”

Stras held that it “does not make a 
difference” that the Larsens’ created the 
videos through a for-profi t enterprise. 
He cited Joseph Burstyn, Inc. v. Wilson, 
343 U.S. 495, 501–02 (1952), in which the 
Supreme Court held that motion pictures 
were protected by the First Amendment 
even though they were often produced by 
“large-scale business[es] conducted for 
private profi t.” In Pacifi c Gas & Electric 
Co. v. Public Utilities Commission of 
California, 475 U.S. 1, 8 (1986), the Court 
held that commercial entities “contribute 
to the discussion, debate, and the 
dissemination of information and ideas 
that the First Amendment seeks to foster” 
no less than individuals do. 

Stras also rejected Minnesota’s claim 
that it was regulating conduct, not speech, 
reasoning that the end-product was 
“fi nished videos that are ‘medi[a] for the 
communication of ideas.’”

Third, Stras turned to two ways in 
which “Minnesota’s interpretation of 
the MHRA interferes with the Larsens’ 
speech. The fi rst way, according to Stras, 
was that it “compel[led] the Larsons to 
speak favorably about same-sex marriage 
if they choose to speak favorably about 
opposite-sex marriage.” Stras wrote, “To 
apply the MHRA to the Larsens in the 
manner Minnesota threatens is at odds 
with the ‘cardinal constitutional command’ 
against compelled speech.” He once again 
cited Tornillo, particularly the Supreme 
Court’s fi nding that the Florida statute 
requiring newspapers to publish candidate 
responses to published attacks “fail[ed] to 
clear the barriers of the First Amendment” 
because it impermissibly “intru[ded] into 
the function of the editors.” 

The second way was that it created a 
content-based regulation of the Larsens’ 
speech. Stras therefore applied the 
strict scrutiny test. He concluded that 
Minnesota had a “compelling” interest in 
extending the MHRA to sexual-orientation 
discrimination in order to ensure “that 
all people in Minnesota [are] entitled 
to full and equal enjoyment of public 
accommodations and services.” However, 
Stras asserted that as “compelling as the 
interest in preventing discriminatory 
conduct may be, speech is treated 
differently under the First Amendment.” 
He wrote that “regulating speech because 
it is discriminatory or offensive is not 
a compelling state interest, however 

hurtful the speech may be.” In short, Stras 
concluded that “antidiscrimination laws 
can regulate conduct, but not expression,” 
and that Minnesota had failed to show 
a compelling government interest in 
requiring the Larsens to record same-sex 
weddings.

Furthermore, Stras concluded that 
Minnesota’s interpretation of the MHRA 
could lead to a variety of problematic 
actions, such as requiring “a Muslim tattoo 
artist to inscribe ‘My religion is the only 
true religion’ on the body of a Christian if 
he or she would do the same for a fellow 
Muslim.” Stras also provided another 
example that if “Minnesota were to do 
what other jurisdictions have done and 
declare political affi liation or ideology 
to be a protected characteristic, then it 
could force a Democratic speechwriter 
to provide the same services to a 
Republican.”

Stras clarifi ed that anti-discrimination 
laws are “generally constitutional even 
when they incidentally affect speech.” 
He provided the example of a public-
accommodation law “requiring a 
restaurant to serve people of all races, 
genders, and sexual orientations will have 
the incidental effect of requiring servers to 
speak to customers to take their orders.” 
Stras wrote that the Eighth Circuit’s 
ruling “leaves intact other applications 
of the MHRA that do not regulate speech 
based on its content or otherwise compel 
an individual to speak,” but that in this 
case where “Minnesota seeks to regulate 
speech itself as a public accommodation, 
it has gone too far . . . and its interest 
must give way to the demands of the First 
Amendment.”

Finally, Stras held that the Larsens were 
free to pursue their “free-exercise claim” 
on remand, meaning the fi lmmakers could 
argue that “the MHRA, as interpreted by 
Minnesota, prevents them from freely 
exercising their religious beliefs.” Stras 
dismissed several other claims, including 
related to freedom of association. Stras 
therefore affi rmed the district court in 
part, reversed in part, and remanded for 
further proceedings.

In a lengthy opinion concurring in part 
and dissenting in part, Judge Jane Kelly 
wrote that she agreed with the majority’s 
rejection of “many of the Larsens’ 
arguments as to why they are entitled 
to . . . an exemption [for the MHRA’s 
prohibition on discrimination on sexual 
orientation.]” However, she disagreed 
with the majority’s reviving of the Larsens’ 
free speech and free exercise of religion 
claims.

First, citing Masterpiece Cakeshop 
Kelly argued that “[a]lthough religious 
and philosophical objections to same-sex 
marriage are protected by the First 
Amendment, ‘such objections do not allow 
business owners . . . to deny protected 
persons equal access to goods and 
services under a neutral and generally 
applicable public accommodations law.’” 
She contended that this “well-established 
principle should have easily disposed of 
this case.”

Second, Kelly argued that the MHRA 
was not a content-based regulation 
of speech, nor did it compel the 
Larsens to “convey a message with 
which they disagree.” She contended 
that the fi lmmakers remained “free 
to communicate any message they 
desire — about same-sex marriage 
or any other topic — or no message 
at all. What they cannot do is operate 
a public accommodation that serves 
customers of one sexual orientation but 
not others.” She added that the Larsens 
conceded that they wanted “to operate a 
public accommodation that serves only 
opposite-sex couples. Minnesota’s law 
prohibits that conduct just as it would 
prohibit any hotel from denying its 
services to an individual based on race, 
any store from refusing to sell goods to a 
person based on religion, or any restaurant 
from charging higher prices to women 
than to men.”

Finally, Kelly argued that the majority, 
by ruling that the MHRA “is subject to 
and fails strict scrutiny . . . carve[d] out 
an exception of staggering breadth.” 
She explained that “[u]nder [this] 
logic, any time that a state’s regulation 
of discriminatory conduct requires a 
person to provide services that “express” 
something that they dislike, the law is 
invalid. That ruling cannot be easily 
limited.” 

Kelly added, “It might be easy 
to conclude that some services are 
suffi ciently similar to videography as to 
warrant the same treatment as the Larsens 
get today — photography, for example, or 
other forms of visual art. But what about 
bakers, fashion designers, fl orists, graphic 
designers, tattoo artists, calligraphers, 
jewelers, chefs, tailors, or musicians? Are 
all of those businesses allowed to refuse 
service to gays and lesbians whenever 
doing so would confl ict with the business 
owner’s personal religious or philosophical 
beliefs? What about more traditional 
public accommodations, like hotels? Can 
an inn-keeper deny a same-sex couple 

29



30

access to the honeymoon suite because 
handing over the keys would “express” 
an endorsement of their marriage? . . . To 
these questions the court gives us no 
answers.”

The full Eighth Circuit decision 
is available online at: https://ecf.ca8.
uscourts.gov/opndir/19/08/173352P.pdf. 
As the Bulletin went to press, no further 
announcements had been made in the 
case.

In a statement following the ruling, 
Lucero wrote, “Minnesota is not in 
the business of creating second-class 
community members in our state.. . . Time 
and again, Minnesotans have chosen love 
and inclusion in our communities in order 
to build a state where our laws lift up our 
beautiful and complex identities, not hold 
them down.”

Ellison also criticized the ruling. “A 
ruling that lets a business discriminate 
against LGBTQ folks today would let it 
discriminate on the basis of religion, race, 
gender, ability, or any other category it 
chooses tomorrow,” he wrote in a separate 
statement. “The decision smacks of other 
dark moments in our nation’s history 
when courts have infamously upheld 
discrimination.”

Carl Larsen said in a statement that 
he and his wife were “thankful the court 
recognized that government offi cials can’t 
force religious believers to violate their 
beliefs to pursue their passion.” He added, 
“This is a win for everyone, regardless of 
your beliefs.”

Minnesota Court of Appeals Rules 
Criminal Defendants’ Right to a Public 
Trial Extends to Voir Dire Proceedings

On Sept. 3, 2019, the Minnesota 
Court of Appeals held that a “criminal 
defendant’s constitutional right to a 
public trial applies throughout voir dire 
proceedings,” meaning the process in 
which prospective jurors are questioned to 
determine whether they will sit on a jury. 
Minnesota v. Petersen, No. 02-CR-17-2064, 
2019 WL 4147598 (Minn. Ct. App. 2019). 
The court further held that the lower 
court had not made “adequate fi ndings 
concerning the reasons for closing the 
courtroom during a portion of voir dire 
of prospective jurors, the necessary 
breadth of the closure, and the existence 
or absence of reasonable alternatives 
to closure,” three of the four elements 
required to close a courtroom.

The case arose in September 2016 when 
Anoka County (Minn.) detectives searched 

a cell phone and found video-recordings 
of several individuals assaulting a man. 
Detectives identifi ed Gary Christopher 
Petersen, the appellant in the case, as 
one of the perpetrators. Petersen was 
subsequently charged with several 
offenses, including aiding and abetting 
fi rst-degree criminal sexual conduct.

In April 2018, the case was tried by a 
jury. During the jury-selection process, 
prospective jurors completed written 
questionnaires, which asked whether they 
or anyone close to them had ever been a 
victim of physical abuse, sexual abuse, or 
another crime. Both parties then identifi ed 
prospective jurors who they wished to 
question individually. However, before the 
fi rst individual interview, the prosecutor 
requested that the district court close the 
courtroom, stating, “Some of the answers 
in this questionnaire lead me to think 
that’s what the jurors would be more 
comfortable with.” Petersen’s attorney 
responded that “only one or two . . . stated 
they had concerns about the contents of 
what they’d be viewing,” and suggested 
that closure might be appropriate only “for 
those people who express[ed] concern in 
their jury questionnaire.”

The district court ultimately stated that 
it would close the courtroom “at least as 
to these fi rst three” prospective jurors 
and asked individuals in the gallery to 
leave the courtroom. However, the court 
did not reopen the courtroom through 
the remainder of voir dire, “during which 
time the parties’ attorneys individually 
questioned 28 of the 46 prospective jurors 
on a variety of topics.” Petersen was 
found not guilty of aiding and abetting 
fi rst-degree criminal sexual conduct, but 
was found guilty of aiding and abetting 
second-degree criminal sexual conduct, 
aiding and abetting kidnapping, and aiding 
and abetting second-degree assault. In 
total, he was sentenced to 141 months in 
prison.

Petersen appealed, raising several 
arguments, including that “the district 
court violated his constitutional right to 
a public trial by closing the courtroom 
during a portion of voir dire,” the only 
issue addressed by the Minnesota Court of 
Appeals.

Judge Matthew E. Johnson, who 
previously served as the chief judge 
of the court, wrote for the unanimous 
three-judge panel. He fi rst explained 
that the Sixth Amendment of the U.S. 
Constitution, as well as the Minnesota 
Constitution, “confer on criminal 
defendants the right to a public trial, 

with identical language: ‘In all criminal 
prosecutions, the accused shall enjoy the 
right to a . . . public trial[.]’” 

Johnson cited Waller v. Georgia, 
467 U.S. 39, 46 (1984), in which the U.S. 
Supreme Court held that the “requirement 
of a public trial is for the benefi t of 
the accused; that the public may see 
he is fairly dealt with and not unjustly 
condemned, and that the presence of 
interested spectators may keep his 
triers keenly alive to a sense of their 
responsibility and to the importance of 
their functions.” He also cited Presley 
v. Georgia, 558 U.S. 209, 213 (2010) and 
State v. Brown, 815 N.W.2d 609, 617 
(Minn. 2012), in which the U.S. Supreme 
Court and Minnesota Supreme Court, 
respectively, held that the right to a public 
trial “applies during all phases of trial, 
including voir dire of prospective jurors.”

Second, Johnson rejected the argument 
that the closure of the courtroom during 
voir dire did not constitute a “true 
closure.” Johnson concluded that it was, 
in fact, such a closure, reasoning that the 
courtroom was cleared of all spectators 
and was not open to “any member of the 
public or the press.”

Third, Johnson explained that the 
right to a public trial is not absolute, and 
that closure of the courtroom is justifi ed 
under Waller if: “(1) ‘the party seeking 
to close the hearing . . . advance[s] an 
overriding interest that is likely to be 
prejudiced,’ (2) the closure is ‘no broader 
than necessary to protect that interest,’ 
(3) the district court considers ‘reasonable 
alternatives to closing the proceeding,’ 
and (4) the district court makes ‘fi ndings 
adequate to support the closure.’” 

However, Johnson concluded that the 
court’s “ability to determine whether the 
courtroom closure was justifi ed [was] 
signifi cantly hindered by the fact that 
the district court did not make fi ndings 
concerning the reasons for closing the 
courtroom.” Johnson wrote that the 
district court instead only referred to 
“confi dentiality issues” without any 
elaboration. 

Johnson therefore held that the district 
court did not describe the “overriding 
interest that is likely to be prejudiced,” 
the fi rst part of the Waller test. He further 
held that the district court “did not make 
fi ndings concerning the necessary breadth 
of the closure or the existence or absence 
of reasonable alternatives to closure,” the 
second and third Waller requirements. 
Johnson ruled that because the district 
court also did not “make fi ndings to 
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justify the closure of the courtroom, the 
appropriate initial remedy is a remand 
to the district court for an evidentiary 
hearing and fi ndings concerning the 
closure.” The Minnesota Court of Appeals 
therefore remanded the case for those 
proceedings.

The full decision is available online at: 
http://www.mncourts.gov/mncourtsgov/
media/Appellate/Court%20of%20Appeals/
Holiday%20Opinions/OPa181431-090319.
pdf. As the Bulletin went to press, no 
further actions had been announced in the 
case.

Minnesota Supreme Court Rules High 
School Basketball Coach Not Public 
Offi cial or Public Figure

On Sept. 4, 2019, the Minnesota 
Supreme Court held that a public high 
school basketball coach was neither 
a public fi gure nor a public offi cial, 
reinstating the coach’s defamation claim 
that had been dismissed by the district 
court. McGuire v. Bowlin, No, A18-0167 
(Minn. 2019). 

The case centered on allegations that 
the plaintiff, Nathan McGuire, engaged in 
inappropriate behavior as the head coach 
of the Woodbury (Minn.) High School girls’ 
basketball team. Some parents alleged 
that he “swore at practices, touched 
players in inappropriate ways, and fl irted 
with players.” Several parents, including 
defendants Julie A. Bowlin, Thomas 
A. Bowlin, Joy M. Szondy, Chelon L. 
Danielson, and Cheryl Hewitt, conveyed 
these concerns to school administrators, 
who placed McGuire on administrative 
leave. Additionally, his coaching contract 
was subsequently not renewed. Some 
parents also fi led maltreatment-of-minor 
reports with the state.

In December 2015, McGuire fi led a 
defamation lawsuit against Bowlin in 
particular, who had continued to criticize 
him on several occasions. The district 
court judge dismissed the defamation 
claim, fi nding that McGuire was a public 
offi cial and a public fi gure, and that the 
statements made by the other parents 
were subject to qualifi ed privilege. The 
Minnesota Court of Appeals affi rmed the 
district court, fi nding that McGuire was a 
public offi cial and there was no evidence 
in the record the defendants had acted 
with actual malice. McGuire then sought 
review by the Minnesota Supreme Court 
as to whether he was a public offi cial, and 
the high court granted review.

Justice Natalie Hudson delivered the 
opinion of the unanimous Court, which 

relied on three characteristics of public 
offi cials developed in Britton v. Koep, 470 
N.W.2d 518, 520 (Minn. 1991): (1) whether 
he was performing governmental duties 
that were “directly related to the public 
interest”; (2) whether he was holding 
a position “to infl uence signifi cantly 
the resolution of public issues”; and 
(3) whether he had, or appear to have, 
“substantial responsibility for or control 
over the conduct of government affairs.” 

The Court found McGuire lacked each 
of these characteristics. Regarding the fi rst 
prong, Hudson held that the public interest 
of “pay[ing] attention to sports” was “not 
enough,” whereas “McGuire — indeed, 
society as a whole — has an interest 
in ensuring the ability to protect his 
reputation.” Hudson added, “Although 
McGuire was employed by the school 
district, his coaching duties are ancillary 
to core functions of government; put 
simply, basketball is not fundamental to 
democracy.”

Turning to the second prong, Hudson 
rejected the defendants’ argument that 
the public issue in this case is not the 
basketball team’s success, but rather 
McGuire’s specifi c conduct as coach. 
The Court held that doing so “shifts the 
focus of the public-offi cial inquiry from 
McGuire’s role to McGuire’s conduct” 
(emphasis in original).

Lastly, Hudson concluded that the 
third prong was also not met because 
although “McGuire was technically 
engaged in government affairs[,] . . . the 
mere fact that he received a government 
paycheck in exchange for the performance 
of his job is insuffi cient to satisfy the 
third . . . [criterion].” Hudson added that 
“coaching a high school basketball team 
is not within the scope of ‘governmental 
affairs.’”

The Court therefore held that McGuire 
did not need to prove “actual malice,” a 
standard established by the U.S. Supreme 
Court in New York Times v. Sullivan 
that public offi cials have to show that 
the defendant(s) knowingly published 
false information or acted with reckless 
disregard for the truth. 376 U.S. 254 (1964). 
The Court ruled that the district court 
erred when it granted summary judgment 
on the basis that McGuire was a public 
offi cial, reinstating the defamation claim 
against Bowlin.

Hudson further found that McGuire 
was not a limited-purpose public fi gure 
because there was no public controversy 
at the time the allegedly defamatory 
statements were made. “Although 

controversy ensued after respondents 
made the allegedly defamatory statements 
about McGuire, that controversy cannot 
serve as a basis for concluding that 
McGuire is a limited-purpose public 
fi gure,” Hudson wrote.

However, the Court affi rmed 
summary judgment for three of the 
parents — Szondy, Danielson, and 
Hewitt — on the grounds that the 
statements were privileged because 
McGuire had not appealed that part of 
the district court ruling. Hudson wrote, 
“Failing to raise an issue both before 
the court of appeals and in a petition for 
review forfeits the issue.” The full ruling 
is available online at: https://mn.gov/law-
library-stat/archive/supct/2019/OPA180167-
090419.pdf.

In a September 2019 statement, 
attorney Donald Chance Mark, 
Jr. of Fafi nski Mark & Johnson, a 
Twin Cities-based law fi rm, who 
represented McGuire, said, “This decision 
is precedent-setting and not only does it 
have state-wide implications, but it also 
has national implications. It fi nally allows 
for public high school coaches to defend 
their reputations when parents make false 
statements about the conduct or coaching-
style of a coach.”

Following the ruling, the Minneapolis 
Star Tribune noted that “[h]igh courts in 
fi ve other states have decided the issue, 
with four of them also saying that public 
high school coaches don’t qualify as public 
offi cials.” The Star Tribune added that 
Raleigh Levine, a professor at Mitchell 
Hamline School of Law, said that the U.S. 
Supreme Court has not ruled on whether 
public school teachers or coaches are 
public offi cials.

Levine continued, “It’s a big deal 
not only because of the stripping of 
protections of students and parents who 
want to criticize a high school coach,” 
she said, but also because the Minnesota 
Supreme Court’s “logic could be parsed for 
guidance on whether teachers are public 
fi gures.”
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Fifth Judge Orders Release of Warrant Materials 
Tied to Searches of Freelance Journalist’s Home, 
Offi ce, and Phone Records; Free Speech Group Files 
Lawsuit Seeking Additional Records 

SEARCHES AND 
SEIZURES

O
n Sept. 3, 2019, the First 
Amendment Coalition 
(FAC), a free-speech and 
media support group, 
released a statement 

announcing that the organization had 
succeeded in getting a “fi fth and fi nal 
warrant” unsealed regarding the May 

10, 2019 searches 
of freelance 
journalist Bryan 
Carmody’s home, 
offi ce, and phone 

records in San Francisco, Calif. In 
Re The Matter of Search Warrant, 
No. MISC-2516764 (2019). Previously, 
four other judges had ordered the 
release of documents related to four 
other search warrants executed against 
Carmody. Meanwhile, on August 20, 
the FAC fi led a lawsuit in the Superior 
Court of California for the County 
of San Francisco against the San 
Francisco Police Department (SFPD) 
and Mayor London Breed in an effort to 
unseal additional documents related to 
the searches executed against Carmody.

On May 10, 2019, Carmody, who 
has worked in the Bay Area for nearly 
three decades as a freelance journalist, 
told the San Francisco Chronicle 
that earlier that day approximately 10 
offi cers “banged” on the outer gate of 
his home, attempting to break the gate 
with a sledgehammer and crowbar. The 
SFPD executed a search warrant on his 
home, located in the Outer Richmond 
District. The police later executed a 
second warrant at his offi ce located in 
the Western Addition neighborhood. 
Carmody said the police offi cers seized 
his confi dential work materials, as 
well as his computers and cell phones, 
among other electronic devices. On 
May 28, the San Francisco Chronicle 
reported that the SFPD had executed 
at least fi ve search warrants against 
Carmody, and perhaps as many as 
seven.

The searches occurred after 
Carmody provided three local television 
stations with a copy of a police report 
related to the death of Jeff Adachi, 
a public defender in San Francisco, 
prompting internal investigations by 
SFPD to determine who had leaked the 
police report.

Although SFPD initially defended 
the raid, SFPD Chief Bill Scott later 
apologized for the searches and 
seizures, stating SFPD “should have 
done a better job.” On May 16, Carmody 
tweeted that one of his lawyers, Burke 
and Ben Berkowitz, a partner at Keker, 
Van Nest & Peters, had fi led a motion to 
quash the search warrants in the case, 
as well as a motion to return Carmody’s 
property, including 68 items of his 
work materials and electronic devices. 
According to Greg Hill & Associates in 
Los Angeles, Calif., under California 
Penal Code § 1538.5(a)(1), quashing 
a search warrant would not only 
challenge the lawfulness of the warrant, 
but also suppress evidence that was 
gathered by executing the warrant.

Separately, on May 20, 2019, a “Media 
Coalition” comprised of the FAC, the 
Reporters Committee for Freedom of 
the Press (RCFP), and the Northern 
California Chapter of the Society of 
Professional Journalists (SPJ) fi led a 
motion in California Superior Court 
to unseal the SFPD’s applications for 
search warrants used pursuant to the 
search of Carmody’s home and offi ce, 
as well as the warrants themselves 
and “arrest warrants, probable cause 
statements submitted to the Court in 
support of issuance of those warrants, 
returns, and lists of inventory seized.”

On July 19, San Francisco County 
Superior Court Judge Rochelle East 
quashed the search warrant she signed 
that was used by SFPD to search 
Carmody’s phone, calling the searches 
against Carmody “breathtakingly 
overbroad.” East also ordered that 
any sealed documents related to the 
warrant be released. In early August, 
three additional judges similarly 
ordered the release of applications for 
three separate search warrants they 
had signed, quashing them as well. (For 
more information on the background 
of the searches and the rulings by 
the four judges, see “Police Raid 
Freelance Journalist’s Home and Offi ce, 
Prompting Criticism and Legal Action” 
in the Summer 2019 issue of the Silha 
Bulletin.)

On August 16, a fi fth judge, Superior 
Court Judge Joseph Quinn, quashed 
the fi nal search warrant, which also 

targeted Carmody’s cell phone records. 
However, Quinn initially did not order 
the warrant to be unsealed because 
of a pending request to redact police 
offi cers’ names. On September 3, FAC 
announced that Quinn had issued an 
order on August 22 “granting FAC’s 
motion to unseal a warrant application 
for a search executed on Carmody’s 
phone records.” FAC also reported 
that SFPD had released the record on 
August 30.

The full ruling is available online 
at: https://fi rstamendmentcoalition.
org/wp-content/uploads/2019/09/
Quinn-order.pdf. The unsealed warrant 
application is available online at: 
https://fi rstamendmentcoalition.org/
wp-content/uploads/2019/09/Quinn-
affi davit.pdf.

In its September 3 statement, the 
FAC contended that the unsealed 
warrant applications and other 
materials had shown “failings at 
multiple levels,” including:

• “Police did not include in their 
applications key information about 
Carmody’s profession, omitting that he 
had a department-issued press pass, an 
obvious sign of his work as a journalist;

• Police described 
constitutionally protected and routine 
newsgathering activities as criminal 
conduct;

• Judges Gail Dekreon and Victor 
Hwang authorized broad searches 
of Carmody’s person, properties and 
vehicles despite being told Carmody 
was someone who ‘makes a career out 
of producing/selling hot news stories.’”

FAC Executive Director David 
Snyder praised the rulings by each of 
the fi ve judges. “We are grateful that 
Judge Quinn, like four judges before 
him, fi nally recognized the serious 
constitutional violations here — and 
that he recognized the public’s right to 
know what police told him before he 
approved the search warrant,” Snyder 
said in the September 3 statement. 
“However, none of this should have 
happened in the fi rst place. Police 
should have never sought this warrant, 
Quinn should have never approved 
it, and FAC should not have had to 
fi le a motion to unseal materials that 
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California law makes clear should have 
been public many, many weeks ago.”

Meanwhile, on Aug. 20, 2019, the 
FAC announced that it had fi led a 
lawsuit against SFPD and Mayor Breed 
in the Superior Court of California. The 
complaint contended that the lawsuit 
was fi led in an effort “to vindicate the 
public’s right to understand the political 
and law-enforcement processes that 
led to the now-infamous police raid 
on journalist Bryan Carmody’s home 
and offi ce.” The complaint explained 
that although there were “clear signs 
that both the city’s law-enforcement 
establishment and its political 
leadership suffered crucial breakdowns 
leading to the Carmody raid,” the public 
still knew “virtually nothing about how 
the debacle came about.” 

The complaint listed several 
questions it sought to answer, including 
“Who approved these raids within the 
police department? What role did the 
city’s elected leaders play in pushing 
for and/or authorizing the Police 
Department’s heavy handed tactics? 
Why has there been such silence from 
the Offi ce of the Mayor about the police 
department’s egregious invasion of 
press freedoms?”

According to the complaint, the FAC 
had previously submitted requests for 
city and police records in June 2019, 
with the SFPD providing no records 
and the Mayor’s offi ce yielding only 
“a smattering of documents.” The 
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FAC contended that such responses 
were “inadequate under California 
and San Francisco law,” namely the 
California Public Records Act (CPRA), 
Government Code § 6250 et seq., and 
the San Francisco Sunshine Ordinance, 
Admin. Code § 67.1 et seq. 

The complaint specifi cally cited 
Admin. Code § 67.24(d), which 
“obligates SFPD to produce records 
that might otherwise be exempt 
from disclosure” under the CPRA. 
The section specifi es that police 
investigative records “shall be 
disclosed” once “the District Attorney 
or court determines that a prosecution 
will not be sought against the subject 
involved.” The complaint argued 
that because there was no open 
investigation concerning Carmody or 
Adachi, the release of relevant records 
would not jeopardize an existing 

“We are grateful that Judge Quinn, like 
four judges before him, fi nally recognized 
the serious constitutional violations 
here — and that he recognized the 
public's right to know what police told 
him before he approved the search 
warrant.”

— David Snyder, Executive Director
First Amendment Coalition

investigation and were required to be 
released by SFPD.

The complaint further argued 
that the FAC “believe[d] . . . that the 
Mayor and her staff failed to make an 
adequate search for records responsive 
to the June 4 request, and the Mayor 

is therefore 
withholding 
public records 
from disclosure 
in violation of 
the Sunshine 
Ordinance and 
the CPRA.” 
The complaint 
therefore 
requested that the 
court order the 
respondents “to 
produce forthwith 
the records 

requested in Petitioner’s public records 
requests” or to show cause as to why 
the records should not be released.

The full complaint is available online 
at: https://fi rstamendmentcoalition.
org/wp-content/uploads/2019/08/
FACvSFPD-Mayor-1.pdf. As the Bulletin 
went to press, no further actions had 
been taken in the case.

, 
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Ninth Circuit Rules First Amendment Provides Right 
of Access to Hear the Sounds of Prisoner Executions

FIRST 
AMENDMENT

O
n Sept. 17, 2019, the U.S. 
Court of Appeals for the 
Ninth Circuit held that 
seven Arizona death-row 
inmates had plausibly 

alleged that the Arizona Department of 
Corrections’ (ADC) new restrictions on 
the ability of execution witnesses to hear 

the sounds of the 
entire execution 
process violated 
the inmates’ First 
Amendment rights. 

First Amendment Coalition of Arizona, 
Inc. v. Ryan, 938 F.3d 1069 (9th Cir. 
2019). However, the court also held that 
the First Amendment right of access did 
not apply to information regarding “the 
source and quality of the lethal-injection 
drugs” or the “qualifi cations of the 
execution team.” The majority also 
rejected the plaintiffs’ claim that their 
“First Amendment right of access to the 
courts” had been violated, prompting an 
opinion concurring in part and dissenting 
in part by Judge Marsha S. Berzon.

Judge Paul J. Watford wrote the 
majority opinion of the three-judge 
panel, describing how since 2008, 
the State of Arizona had executed 14 
prisoners by lethal injection, prompting 
a series of legal challenges to the 
ADC’s execution process. One such 
challenge came after the “botched” 
execution of Joseph Wood, one of the 
original plaintiffs in the action, in 2014. 
According to the plaintiffs’ complaint, 
Wood “rose up and gasped for air about 
12 minutes into his execution, after fi rst 
appearing to be sedated. He continued to 
struggle to breathe until he died, nearly 
two hours after the drugs were fi rst 
administered.” Watford provided several 
additional failures by the execution 
team, including administering 15 doses 
of lethal-injection drugs, even though 
Arizona’s protocol calls for only two.

The plaintiffs in the present case, 
which included seven death-row inmates 
and the First Amendment Coalition 
of Arizona (FAC), a free speech and 
media support group, summarily fi led 
a complaint, and revised complaints, 
in the U.S. District Court for the 
District of Arizona against several ADC 
offi cials, including director Charles L. 
Ryan, arguing that ADC offi cials had 
violated their First Amendment rights 
in three ways: “(1) restricting the ability 
of execution witnesses to hear the 
sounds of the entire execution process; 

(2) failing to disclose the source and 
quality of the lethal-injection drugs that 
will be used in the inmates’ executions; 
and (3) failing to disclose specifi c 
qualifi cations of the execution team 
members who will insert intravenous 
lines into the inmates.”

Watford added that the plaintiffs had 
also asserted “a separate claim under the 
First Amendment predicated on violation 
of the inmates’ right of access to the 
courts.”

On May 18, 2016, the District of 
Arizona dismissed the plaintiffs’ First 
Amendment claims, holding that 
the right of access to government 
proceedings does not include the right to 
hear the sounds of the execution process 
or the right to certain information 
regarding execution drugs and 
personnel. First Amendment Coalition 
of Arizona, Inc. v. Ryan, 188 F.Supp.3d 
940 (D. Ariz. 2016).

Regarding the fi rst claim, Watford 
held that the “First Amendment 
right of access to governmental 
proceedings encompasses a right to 
hear the sounds of executions in their 
entirety.. . . Arizona’s restrictions on 
press and public access to the sounds of 
executions impermissibly burden that 
right,” reversing the ruling by the District 
of Arizona. 

Watford cited the Ninth Circuit’s 
ruling in California First Amendment 
Coalition v. Woodford, 299 F.3d 868, 
876 (9th Cir. 2002), in which the court 
held that the public and the press 
had a First Amendment right to view 
executions in their entirety. In that 
case, the court applied a two-part test 
adapted from Press-Enterprise Co. v. 
Superior Court, 478 U.S. 1, 8 (1986), to 
determine whether the First Amendment 
right of access existed: “(1) whether 

the place and process have historically 
been open to the press and general 
public [and] (2) whether public access 
plays a signifi cant positive role in the 
functioning of the particular process in 
question.”

In the present case, Watford 
concluded that the “historical tradition 
of public access described in Woodford 
includes the ability to hear the sounds 
of executions,” reasoning that there 
were numerous historical examples of 

executions being 
open to the press 
and the public in 
which those in 
attendance could 
have heard the 
sounds of the entire 
execution process. 
Watford rejected 
the defendants’ 
argument that 
the inmates 
were seeking an 
amplifi ed sound 
broadcast, which 
would not be 

rooted in historical tradition. Watford 
found that because Arizona had chosen 
to install soundproof windows for 
execution rooms, the plaintiffs were 
not asking for amplifi ed audio, but 
instead the ability “to hear the sounds 
as they would if they were viewing the 
execution directly rather than through a 
soundproof window” to which they were 
not entitled.

Turning to the second part of the 
test, Watford held that the plaintiffs 
had plausibly alleged that being able to 
hear the sounds within the execution 
room “would play a signifi cant role 
in the proper functioning of capital 
punishment” and “ensure informed 
and accurate media coverage of the 
event, which in turn will help the 
public determine whether executions 
in Arizona are being carried out in a 
humane and lawful manner.”

Watford then turned to whether 
the ADC’s restrictions impermissibly 
burdened the right of the press and 
public to hear the sounds of the entire 
execution process. He provided several 
reasons why they did, including that 
there were “no alternative means for the 
public to exercise the right to hear the 
sounds of executions in their entirety” 
and that “[r]eports of executions by 
the same prison offi cials who carry 

“[The] First Amendment right of 
access to governmental proceedings 
encompasses a right to hear the 
sounds of executions in their 
entirety.. . . Arizona's restrictions on 
press and public access to the sounds 
of executions impermissibly burden that 
right.”

— Judge Paul J. Watford,
U.S. Court of Appeals for the Ninth Circuit
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them out are not adequate substitutes.” 
Conversely, the plaintiffs plausibly 
alleged that there was “an available, low-
cost alternative to fully accommodate 
the First Amendment right: leaving the 
microphone in the execution room on 
throughout the entire process.”

However, regarding the second and 
third claims, Watford ruled that the 
plaintiffs, the press, and the public do 
not have a First Amendment right of 
access to “information regarding the 
manufacturers, sellers, lot numbers, 
National Drug Codes, and expiration 
dates of lethal-injection drugs, as 
well as documentation regarding the 
qualifi cations of certain execution team 
members,” upholding the district court 
ruling. Citing Richmond Newspapers, 
Inc. v. Virginia, 448 U.S. 555, 580 (1980), 
and Press-Enterprise Co. v. Superior 
Court, 464 U.S. 501, 512 (1984), among 
other cases, Watford held that the U.S. 
Supreme Court’s conceptualization of a 
right of access government proceedings 
referred to “the right of the public to 
attend and observe those proceedings.”

Watford further reasoned that the 
information requested by the inmates 
“does not provide a descriptive account 
of the execution process, as a transcript 
would,” meaning such information is 
not necessary to ensure accountability 
of the execution process. He added 
that although the Ninth Circuit had 
previously held that the public and 
press “have a right to access documents 
fi led in certain judicial proceedings,” 
they do not necessarily have access to 
documents outside the offi cial judicial 
record “just because they may shed 
light on a criminal proceeding.” Watford 
explained that several other circuit 
courts, including the Sixth, Eighth, and 
Eleventh Circuits, had reached similar 
conclusions.

Finally, Watford turned to the 
plaintiffs’ separate claim that “Arizona’s 
restrictions violate the inmates’ First 
Amendment right of access to the 
courts.” Watford upheld the district court 

ruling dismissing the claim, fi nding that 
the claim failed as a matter of law. He 
cited Lewis v. Casey, 518 U.S. 343, 354 
(1996), in which the Supreme Court held 
that the First Amendment right of access 
to the courts does not include the right 
of prisoners to “discover grievances[] 
and to litigate effectively once in court.” 
Watford argued that that was what the 
inmates sought in the present case. He 
explained that the First Amendment 
right of access to courts does not entitle 
inmates to information that would help 
them “discover whether they have a 
[legitimate] claim that their executions 
will be carried out in violation of the 

Eighth and Fourteenth Amendments.”
Watford further held that the Ninth 

Circuit had held that there were two 
types of claims that could be raised in 
this context: (1) the denial of adequate 
law libraries and legal assistance and 
(2) withholding of prisoners’ legal 
fi les, among other interference with 
a prisoner’s right to litigate. Watford 
concluded that neither of those rights 
were at issue in this case.

In an opinion concurring in part and 
dissenting in part, Judge Berzon wrote 
that she joined the majority opinion 
except regarding the claim of the 
restrictions violating the inmates’ First 
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Amendment right of access to the courts. 
She explained that despite the ADC’s 
assurances that “nearly every detail” 
of its execution protocol had been 
made public, “Wood’s execution in fact 
deviated from that protocol in signifi cant 
ways, culminating in the injection of 
thirteen more doses of lethal drugs 
than the protocol authorized.” Berzon 
argued that such deviations in protocol 
occurred in other cases as well. 

She concluded that the inmates 
had plausibly alleged that the ADC 
“concealed information in a deliberate 
effort to limit their ability to litigate the 
conditions under which they will be put 

to death,” therefore 
violating their First 
Amendment rights. 
Berzon further held 
that the inmates 
“identifi ed an 
underlying claim 
with which Arizona 
has allegedly 
interfered: that 
their impending 
executions 
threaten a serious 
‘risk of severe 
pain,’ in violation 
of the Eighth 
Amendment.” 
Finally, Berzon 
noted that the 

ADC’s restrictions, “taken together, 
[could] amount to a procedural due 
process violation” under the Fifth 
Amendment.

The full majority ruling and Berzon’s 
opinion are available online at: https://
www.courthousenews.com/wp-content/
uploads/2019/09/AZExecutionMic-9CA.
pdf. As the Bulletin went to press, no 
further actions had been announced in 
the case.

“[Being able to hear the sounds within 
the execution room] play[s] a signifi cant 
role in the proper functioning of capital 
punishment [and] ensure[s] informed 
and accurate media coverage of the 
event, which in turn will help the public 
determine whether executions in Arizona 
are being carried out in a humane and 
lawful manner.”

— Judge Paul J. Watford,
U.S. Court of Appeals for the Ninth Circuit
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Harvard Freshman Allegedly Denied Entry into U.S. 
Over Friends’ Social Media Posts; DHS Proposes Rule 
Expanding Collection of Social Media Information

O
n Aug. 27, 2019, The 
Harvard Crimson reported 
that U.S. border offi cials 
had revoked 17-year-old 
Harvard freshman Ismail 

B. Ajjawi’s visa and deported the student 
to Lebanon after interrogating him 
about his friends’ political posts on 

social media. On 
September 3, the 
Crimson reported 
that Ajjawi had 

been admitted into the United States as 
a student on an F1 visa the day before, 
after border offi cials reviewed the case. 
Nevertheless, Ajjawai’s deportation 
prompted criticism among free speech 
advocates of the dangers posed by 
requiring visa applicants to submit their 
social media user names to immigration 
offi cials. Meanwhile, on Sept. 4, 2019, 
the U.S. Department of Homeland 
Security (DHS) announced a proposed 
rule expanding the agency’s collection of 
social media information on visa forms 
and immigration applications. 

Ajjawi arrived at Boston Logan 
International Airport on August 23 before 
classes at Harvard University were set to 
begin on September 3. According to the 
Crimson, Ajjawi claimed that his phone 
and laptop were searched and that he 
was questioned at the airport for over 
fi ve hours. Ajjawi wrote in a statement to 
the Crimson that an immigration offi cer 
claimed that they had “found people 
posting political points of view that 
oppose the U.S. on my friend list.” Ajjawi 
explained that he replied to the offi cer 
that he “shouldn’t be held responsible for 
what others post.” Then, the Crimson 
reported, Ajjawi’s visa was revoked and 
he returned to Lebanon.

Michael McCarthy, a spokesperson 
for U.S. Customs and Border Protection 
(CBP), told The Washington Post that he 
could not comment on the specifi cs of 
Ajjawi’s case because of privacy rules. 
However, McCarthy noted that applicants 
must “demonstrate they are admissible 
into the U.S. by overcoming all grounds 
of inadmissibility including health-related 
grounds, criminality, security reasons, 
public charge, labor certifi cation, illegal 
entrants and immigration violations, 
documentation requirements, and 
miscellaneous grounds.”

Free-speech advocates criticized 
the alleged actions taken by the CBP. 
Sarah McLaughlin, the director of 
targeted advocacy for the Foundation 
for Individual Rights in Education, told 
The New York Times on August 27 
that there had been “numerous recent 
accusations that U.S. immigration 
offi cials are denying visas on the basis of 
political viewpoints.” McLaughlin added 
that “Ajjawi’s allegations, if accurate, 
represent a threat to academic freedom, 
one that should be taken seriously 
by those who care about protecting 
expressive freedoms in the United 
States.”

In an August 27 statement, Carrie 
DeCell, staff attorney at the Knight 
First Amendment Institute at Columbia 
University (Knight Institute), argued that 
the case underscored the issues with 
giving the government broad authority 
to access social media accounts in 
immigration decisions. “The revocation 
of this student’s visa underscores the 
problems with giving the government 
broad authority to conduct invasive 
searches of travelers’ cell phones and 
laptops in the hope of uncovering critical 
or controversial speech, and to exclude 
them from the U.S. based on their 
speech, beliefs, or associations,” DeCell 
wrote. “The chilling effects of incidents 
like these ripple through communities 
far beyond Harvard’s incoming 
freshman class, resulting in widespread 
self-censorship on social media and 
threatening intellectual freedom.” 

 Harvard University President 
Lawrence S. Bacow expressed concern 
about the student visa process in 
a July 2019 letter to Secretary of 
State Mike Pompeo and then-acting 
Secretary of Homeland Security Kevin 
McAleenan. “Increasingly, visa delays 
are making these scholars’ attendance 
and engagement in the university 
unpredictable and anxiety-ridden,” 
he wrote. “Students report diffi culties 
getting initial visas — from delays to 
denials. Scholars have experienced 
postponements and disruptions for 
what have previously been routine 
immigration processes such as family 
visas, renewals of status, or clearance 
for international travel.”

On September 3, the Crimson 
reported that after further review by 
the CBP, Ajjawi overcame all grounds 
of inadmissibility and was admitted 
into the United States as a student on 
an F1 visa on September 2. According 
to the Crimson, Ajjawi’s family issued a 
statement thanking those who assisted 
Ajjawi, including AMIDEAST — a 
scholarship organization sponsoring 
Ajjawi’s education.  

Meanwhile, on September 4, 
DHS announced a proposed rule 
expanding the agency’s collection 
of social media information on visa 
forms and immigration applications. 
In the announcement of the proposed 
rule titled “Generic Clearance for the 
Collection of Social Media Information 
on Immigration and Foreign Travel 
Forms,” posted to the federal registry, 
DHS stated that the agency had 
“identifi ed the collection of social media 
user identifi cations . . . as important for 
identity verifi cation, immigration and 
national security vetting.” 

According to a November 25 report 
by the Electronic Frontier Foundation 
(EFF), a privacy advocacy organization, 
questions requesting visa applicants to 
provide their social media identifying 
information or “handles” were previously 
listed as “optional” on several forms 
beginning in 2017. Under DHS’s 
proposed rule, the questions would 
become mandatory. The proposed rule 
also declared that 12 forms used by CBP 
and U.S. Citizenship and Immigration 
Services (USCIS) would collect social 
media handles and associated social 
media platforms used by applicants for 
the last fi ve years. Such social media 
platforms include Facebook, Instagram, 
Reddit, Ask.fm, Weibo, Myspace, 
YouTube, and LinkedIn. The applications 
will not collect passwords, meaning 
the agencies would be able to only 
view information that the user publicly 
shared. 

The proposed rule was drafted 
in order to comply with Section 5 
of Executive Order (E.O.) 13780, 
“Protecting the Nation from Foreign 
Terrorist Entry into the United States,” 
which required the implementation 
of uniform vetting standards and the 
proper collection of all information 
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development was “a refl ection of the 
extent to which US government agencies 
have really expanded use of social media 
surveillance.” Handeyside contended 
that the policy would “inevitably 
hamper freedom of speech,” because 
people self-censor when they know the 
government is watching. Handeyside 
added that there is “no way DHS can do 
this without also sweeping up the online 
speech of [U.S.] citizens.”

Faiza Patel, co-director of the 
Brennan Center for Justice’s Liberty & 
National Security Program, told CNN 
that there was “no evidence at all that 
social media monitoring is useful in 
identifying security threats.”

EFF staff attorneys Saira Hussain and 
Sophia Cope argued in a November 25 
post that the “proposed rule infringes 
upon anonymous speech.” Hussain and 
Cope explained that the “collection of 
anonymous social media handles tied 
to real-world identities could present a 
dangerous situation for individuals living 
under oppressive regimes who use such 
accounts to criticize their government 
or advocate for the rights of minority 
communities.”

necessary for a rigorous evaluation of 
all grounds of inadmissibility or bases 
for the denial of immigration-related 
benefi ts. 82 FR 13209 (Mar. 9, 2017). 
The full proposed rule is available 
online at: https://www.federalregister.
gov/documents/2019/09/04/2019-19021/
agency-information-collection-activities-
generic-clearance-for-the-collection-of-
social-media.

A DHS spokesperson told CNN on 
September 6 that the proposed rule 
marked the fi rst time citizenship and 
immigration services would require 
social media accounts and handles on 
applications. Although the department 
uses social media information in vetting 
applicants, the spokesperson noted 
that the process of connecting social 
media accounts to applicants was 
labor-intensive. Collecting usernames, 
the spokesperson said, would reduce 
the time needed to identify social 
media accounts. The proposed changes 
were expected to begin in 2020, the 
spokesperson added. 

Hugh Handeyside, a senior staff 
attorney with the American Civil 
Liberties Union’s (ACLU) National 
Security Project, told CNN that the 

On November 4, more than 40 civil 
society organizations and human rights 
groups, including the ACLU and EFF, 
signed a joint letter drafted by the 
Brennan Center for Justice urging DHS 
to withdraw the department’s proposed 
rule. “Civil, human, and immigrant rights 
organizations have repeatedly opposed 
the federal government’s collection and 
screening of social media information, 
and raised concerns about the chilling 
effect on speech, intrusion into privacy, 
and disparate impact of the government’s 
policies, as well as the government’s 
discriminatory deployment of this 
practice,” the letter read. The full letter 
is available online at: https://www.epic.
org/apa/comments/Coalition-Comments-
DHS-Social-Media-Collection-Nov2019.
pdf.
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34th Annual Silha Lecture Tackles Public and 
Media Access to Court Proceedings and Records

O
n Oct. 28, 2019, attorney 
Kelli L. Sager contended 
during the 34th annual 
Silha Lecture that the 
press has “a critical role 

to play in the judicial system. We’re 
in an era now where technology has 
made it possible for the public to have 

more and more 
information about 
what’s going on 
in our courts. 

Yet there’s a growing concern that 
things have been going in the opposite 
direction.”

During her lecture, titled “In 
Defense of Public Trials: Access To 
Court Proceedings in the Internet 
Age,” Sager, a partner at Davis Wright 
Tremaine LLC in Los Angeles, Calif., 
discussed the importance of the public 
and the press having access to court 
proceedings and records, as well as 
her experiences in representing the 
media in the access issues that arose 
during the O.J. Simpson criminal trial 
25 years ago. During the Q&A session 
following the lecture, Sager responded 
to a variety of questions, including 
concerns raised by Minnesota Fourth 
Judicial District Court Judge Kathryn 
Quaintance, the presiding judge in 
the trial of former Minneapolis Police 
Offi cer Mohamed Noor in 2019. The 
lecture took place at the University 
of Minnesota’s Cowles Auditorium, 
with approximately 75 people in 
attendance.

Sager, who represents media and 
entertainment companies, as well as 
journalists, broadcasters, fi lmmakers, 
newspapers, web publishers, and 
authors, discussed her role in the 
Simpson trial, which stemmed from 
the murders of Simpson’s ex-wife, 
Nicole Brown Simpson, and her 
friend, Ronald Goldman. After Los 
Angeles Superior Court Judge Lance 
Ito, who presided over the case, 
placed restrictions on television and 
still cameras in the courtroom, Sager 
argued for allowing the televising of 
all court proceedings. According to 
a Nov. 4, 1994 Variety article, Sager 
contended that the “[r]emoval of the 
camera will only punish, if anyone is 
being punished, the public, and they 
have done nothing to deserve it.” Ito 
summarily allowed cameras in the 

courtroom. (For more information 
on Sager, see “Attorney Kelli L. Sager 
to Deliver 34th Annual Silha Lecture: 
‘In Defense of Public Trials: Access 
to Court Proceedings in the Internet 
Age’” in the Summer 2019 issue of the 
Silha Bulletin.)

Sager explained that the Simpson 
trial provides a “good backdrop” for 
discussing access to courtrooms 

because it raised questions related to 
access to records, proceedings, and 
being “inside the courtroom.” She 
said, “[A] double-murder case was 
actually one of the most important 
First Amendment cases of that era. 
It led to a discussion about pretty 
much every aspect of the public’s and 
press’ right of access to court records, 
to court proceedings, to visually see 
what was going on in the courtroom. 
And it will be remembered, I think, 
as much for those issues as it will be 
for the criminal issues.. . . The case 
had everything to hold the public’s 
attention and the media’s attention.”

Sager further argued that, together 
with the American public’s growing 
interest in “true crime” and the 
criminal justice system, the Simpson 
trial marked the “most highly 
publicized case to come along in that 
era or any era preceding it,” with over 
150 reporters from around the world 
covering the trial. She added that the 
announcement of the verdict “was 
one of the most watched events in 
television history. It was estimated 
that more than 100 million people 
watched as the verdict was read in 
open court.”

However, Sager explained that 
the extensive media coverage and 
the televising of the courtroom 
proceedings also led to an “enormous 
amount of scrutiny of the media.” She 
continued, “The media was blamed 
for pretty much everything that 
somebody didn’t like, whether about 
the verdict, or about the trial, or about 
the lawyers’ behavior in the trial. It 

was somehow 
the media’s fault, 
whatever it was.” 

Sager 
contended that, 
as a result, some 
judges and 
lawyers across 
the United States 
argued that the 
media should “stay 
out” of the judicial 
system. However, 
Sager stated, “I 
don’t think that’s 
the answer,” 
contending that 

the media play an important role in 
ensuring public understanding and 
accountability of the judicial system.

Second, Sager turned to the history 
of access to courtrooms, explaining 
that the English tradition since the 
before the Norman conquest nearly 
one thousand years ago was to have 
open courtrooms, a tradition that 
carried over into the colonies where 
the “courts were public.” Sager 
explained that the framers of the U.S. 
Constitution enshrined this value into 
the Sixth Amendment, which provides 
for defendants to have “a speedy and 
public trial,” often referred to as a 
defendant’s right to a “fair trial.” 

Sager cited Richmond Newspapers, 
Inc. v. Virginia, 448 U.S. 555, 580 
(1980), in which the U.S. Supreme 
Court held that “the right to attend 
criminal trials is implicit in the 
guarantees of the First Amendment.” 
Sager highlighted the Court’s reasons 
for the importance of public and 
media access to a trial, including the 
“assurance that the proceedings were 
conducted fairly to all concerned, 
[as well as] discourag[ing] perjury, 
the misconduct of participants, and 
decisions based on secret bias or 

SILHA CENTER 
EVENTS

“[The press has] a critical role to play in 
the judicial system. We're in an era now 
where technology has made it possible 
for the public to have more and more 
information about what's going on in our 
courts. Yet there's a growing concern 
that things have been going in the 
opposite direction.”

— Kelli L. Sager,
Davis Wright Tremaine LLC
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partiality.” The Court added that 
“[w]hen a criminal trial is conducted 
in the open, there is at least an 
opportunity both for understanding 
the system in general and its workings 
in a particular case.”

Sager also cited Press-Enterprise 
Co. v. Superior Court of California, 
464 U.S. 501 (1984) (Press Enterprise 
I) and Press-Enterprise Co. v. 
Superior Court of California, 478 
U.S. 1, 13-14 (1986) (Press Enterprise 
II), in which the Supreme Court held 
that the public and press have a First 
Amendment right of access to jury 
selection proceedings, known as 
voir dire, and preliminary hearings, 
respectively.

Sager quoted Press Enterprise I, in 
which Chief Justice Warren E. Burger 
wrote, “The value of openness lies 
in the fact that people not actually 
attending trials can have confi dence 
that standards of fairness are being 
observed; the sure knowledge 
that anyone is free to attend gives 
assurance that established procedures 
are being followed and that deviations 
will become known” (emphasis in 
original). Chief Justice Burger added, 
“Openness thus enhances both the 
basic fairness of the criminal trial and 
the appearance of fairness so essential 
to public confi dence in the system.” 

Sager noted that the Supreme 
Court has not ruled whether the 
First Amendment right of access to 
criminal trials also applied to civil 
proceedings. However, she explained 
that lower courts have applied such a 
right, including the California Supreme 
Court’s 1999 ruling in NBC Subsidiary 
(KNBC-TV), Inc. v. Superior Court, 
20 Cal. 4th 1178, 980 P.2d 337 (Cal. 
1999). According to Sager, who one 
was of the attorneys who represented 
the news media in the case, the court 
unanimously held that the same 
First Amendment rights of access to 
criminal trials apply to civil cases as 
well. Sager said the decision was one 
she was “the most proud of.”

Third, Sager emphasized the 
importance of public trials in the 
current political climate. “When 
you look around at what’s going 
on in courts today, in a political 
environment that is, shall we say, 
sharply divided, to say the least, the 
courts are where people are going to 
look for fairness and impartiality; it’s 
where important decisions are being 
made that will affect all of us,” she 

said. “And if the public doesn’t trust 
the process or believe in the integrity 
of the result, then what the courts 
are doing is going to be meaningless. 
And if you don’t know what’s going 
on behind closed doors, if the courts 
are not doing this openly, then you’re 
not going to trust the process or the 
decisions that come out of it.”

Fourth, Sager turned to the 
question of whether allowing public 
and media access to courtrooms 
would taint a jury pool. She cited 

Nebraska Press Association v. 
Stuart, 427 U.S. 539, 559 (1976), in 
which the Supreme Court held that 
restricting the media’s freedom to 
communicate with trial participants 
and to report what they say, including 
prior to the trial, would constitute a 
prior restraint, “the most serious and 
least tolerable infringement on First 
Amendment rights.” The Court also 
held that widespread media publicity 
does not necessarily prevent a fair 
trial, even in the case of a high-profi le 
murder trial. 

Sager argued that “the notion that a 
jury can’t be fair if they know anything 
about a case is not only historically 
not what the system was designed 
to do, but [is] also fairly elitist. It 
assumes that judges, because . . . they 
have a law degree, can put aside what 
they know and be fair to both sides, 
but jurors [are] just average people 
so they can’t be fair if we let them 
know anything.. . . [T]hat’s actually 
not empirically true. [Research and 
anecdotal] evidence say the opposite.” 
She added, “Just because it’s been in 
the press or just because it’s been on 
TV doesn’t mean [jurors] can’t be fair.” 

Conversely, Sager argued that 
closing courtrooms would, rather than 
stopping the media from covering 
a trial, “reduce[] the availability of 

accurate information about what’s 
going on. So all they do is cause the 
media to turn to perhaps less accurate 
sources of information or people who 
are leaking things to the press.”

Finally, Sager addressed the 
ongoing debate about allowing 
cameras in courtrooms. She explained 
that states have largely adopted 
their own rules, especially following 
Chandler v. Florida, 449 U.S. 560 
(1981), in which the Supreme Court 
held that there was no inherent Sixth 

Amendment 
problem with 
cameras in 
courtrooms. The 
Court also found 
that states could 
allow such access 
so long as proper 
procedures were 
in place, according 
to Sager. She also 
described how 
different federal 
courts have 
adopted or refused 
to adopt policies 

allowing cameras in courtrooms. 
Sager provided the example of the 
U.S. Court of Appeals for the Ninth 
Circuit Judicial Council, which 
authorized three federal district courts 
to continue a pilot program permitting 
judges to allow cameras in the courts. 
(For more information on Minnesota’s 
latest rules regarding cameras in 
the courtroom, see “Minnesota 
Supreme Court Allows Audio and 
Video Recordings in Some Portions of 
Criminal Cases” in the Summer 2018 
issue of the Silha Bulletin.)

Sager contended that although 
the courts have not ruled that there 
is a First Amendment right to have 
cameras in courtrooms, to the best of 
her knowledge, no case had ever been 
overturned on appeal due to cameras 
being in the courtroom. She further 
argued that such access is especially 
important after the Simpson trial led 
states to limit the use of cameras in 
courtrooms. Sager concluded, “In all 
of these issues, when you’re talking 
about letting people observe what 
actually happens, then the only way to 
do that accurately and completely is 
if you have a camera in the courtroom 
that’s showing people what actually 
happens.”

During a Q&A session moderated 
by Silha Center Director and Silha 

“When you look around at what's 
going on in courts today, in a political 
environment that is . . . sharply divided, 
to say the least, the courts are where 
people are going to look for fairness 
and impartiality; it's where important 
decisions are being made that will affect 
all of us.”

— Kelli L. Sager,
Davis Wright Tremaine LLC
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Professor of Media Ethics and Law 
Jane Kirtley, Sager responded to a 
series of concerns raised by Judge 
Quaintance, some of which stemmed 
from the Noor trial, in which the 
former offi cer was found guilty on 
April 30, 2019 of third-degree murder 
and second-degree manslaughter 
after shooting and killing 40-year-old 
personal health coach Justine Damond 
in 2017. (For more information on 
the Noor trial, see “Judge Allows 
Media and Public to Make Copies 
of Evidence from Trial of Former 
Minneapolis Police Offi cer, Restricts 
Live Streaming of Noor Sentencing 
Hearing” in the Summer 2019 issue 
of the Silha Bulletin and “Media 
Coalition Wins Legal Victory to Access 
Body Camera Video in Trial of Former 
Minneapolis Police Offi cer” in the 
Winter/Spring 2019 issue.)

One of the concerns raised by 
Quaintance was “serious gang cases 
where people are running in and out 
of the court with their cellphones 
to call their buddies to tell them 
how to testify. I think cameras in 
the courtroom would aggravate that 
situation.” Quaintance also argued 
that “jurors have the right to be 
anonymous. [In the Noor trial, jurors] 
wanted protection, they did not want 
people delving into their private lives, 
and they didn’t want to be threatened 
by either party. Those are very real 
pragmatic concerns and are about 
keeping the trials fair.”

Sager responded that she 
“completely agree[d] . . . about 
having fair trials.. . . There may 

“[I]f you don't know what's 
going on behind closed doors 
[in a courtroom], . . . then you're not 
going to trust the process or the 
decisions that come out of it.”

— Kelli L. Sager,
Davis Wright Tremaine LLC

be circumstances, and gang cases 
are one, where you don’t televise 
everything.” She continued, “There 
are certainly instances, just like there 
are instances when sealing may be 
justifi ed, although I think those are 
pretty limited, where you don’t have 
a camera, [like] for a minor victim 
of a sexual assault [or] where you 

have a gang issue.. . . Those may 
be circumstances where the judge 
rightfully says ‘you’re not going to 
show this.’ But, that doesn’t mean a 
police offi cer who’s testifying, who’s 
been in the [news]paper every day 
or giving speeches, should then say 
‘but I don’t want to be on camera.’ I 
view those as different scenarios.” 
Sager added, “It’s not an all or nothing 
thing, or shouldn’t be. Judges can 
make decisions about what should or 
shouldn’t be on camera.”

She also addressed Quaintance’s 
concern that media organizations 
would edit recordings of court 
proceedings to make them “more 
interesting and exciting,” therefore 
“misrepresenting . . . what was going 
on.” Sager contended that “the same 

could be said of a news reporter; 
you don’t get to control what a news 
reporter says about the case. They can 
take what a witness says and describe 
it in a way that may be perfectly 
accurate, although not complete, or 
they can describe it in a way that’s 
not completely accurate and take 
things out of context.” She continued, 

“But judges can’t 
control that. What 
[judges] can do 
is to ensure that 
the public has 
the opportunity 
to see the 
maximum amount 
of accurate 
information and 
the most accurate 
information is 

what actually happens.”
Sager added, “If people see what’s 

going on, I think the respect for what 
the courts do and the outcomes 
is going to be so much more than 
it is when you just hear about a 
result.. . . I think the more information 
about what the courts are doing the 
better.”

A link to a video of the lecture is 
available on the Silha Center website 
at silha.umn.edu. Silha Center 
activities, including the annual lecture, 
are made possible by a generous 
endowment from the late Otto and 
Helen Silha.

A video of the 34th annual Silha Lecture, 
“In Defense of Public Trials: 

Access to Court Proceedings in the Internet Age” 
with Kelli L. Sager, is available online at: 

https://www.youtube.com/watch?v=m-m3ogxADD8&t=291s
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