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·HU SBA.ND AND WIFE JOINT TENANCY: AN OLD SPIDER IN A NEW WEB? . ~ ...• 

w 

Joint tenancy has been luring married couples into an estate tax trap 

e for years. The principles of joint own~rship seemed simple and inviting until 

one spouse died and the other became tangled in a complex tax web. 

The new federal tax law has simplified all that -- or has it? Married 

e couples who own property jointly may exclude half the value of the property 

from the estate of the first spouse to die. But, this exclusion still is not 

a pure and simple tax bonus. 

• 
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Old and New F~deral Tax Rules 

When two persons own property jointly with rights of survivorship, each 

owns a one-half interest in the property. As one tenant dies, the other becomes 

e full owner simply by operation of law. Married couples and others have often 

relied on joint tenancy as a will-substitute, to avoid probate or simply to 

assure each other of the right to the homestead, bank accounts, and family 
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businesses. 

However, under the old federal tax rules (for deaths through December 1981), 

joint tenancy property was fully includible in the estate of the spouse who 

died first, unless the surviving spouse could prove the he/she contributed to 

acquisition of the property. The old rules, which have been discussed previously 

in Ag Law News, were very complex and frustrating, 

New Rules: For deaths on January 1, 1982, and after, each spouse is con

sidered to own one-half of all joint tenancy property. This 50-50 rule replaces 

the complex rules for determining the amount of property to be included in the 

estate of the first spouse to die, regardless of which spouse paid for the 

property's acquisition or improvement. However, the spouses must be the only 

joint tenants or the contribution rule will apply. 

New Tax Trap? 

Though it is no longer necessary for spousal joint tenants to prove 

contributions, the Economic Recovery Tax Act of 1981 may lull people into 

ignoring other tax problems of joint ownership. Two potentially significant 

problems are "survivor overload'' and increased taxable gain . 

Survivor Overload: Property ~wnership in joint tenancy between spouses 

means that all such property passes to the surviving spouse. Joint tenancy 

now poses no estate tax problems for couples whose combined estates do not 

exceed the equivalent of the unified credit (exemption equivalent for 1982 is 

$225,000; for 1983 it's $275,000; 1984, $325,000; 1985, $400,000; 1986, $500,000; 

and for 1987 and after it's $600,000) .. 

There is also no adverse estate tax consequence for the estate of one who 

predeceases his/her spouse, because of the new unlimited estate tax marital 

deduction available for estates of decedents dying after 1981. In large estates, 

however, the result may very well be an overloading of the surviving spouse's 

estate. 
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Increased Taxable Gain: To tKe extent that jointly owned property is 

included in the estate of the spouse who dies first, the survivor's basis in 

e the property for income tax purposes is II stepped up 11 to the property I s fair 

market value at the time of the first spouse's death. If only one-half of 

the property's value is included as the new 11 50-50 rule" provides, then the 

e surviving spouse receives a 11 stepped-up 11 basis on only half of the property; 

the other half keeps its old low-value basis. 

For example, suppose Mr. Jones completely paid for an addition to the 

e family farm in 1960 at $100,000 to be held in joint tenancy with Mrs. Jones. 

Then Mr. Jones died on January 2, 1982, when the joint farm property was i.-1orth 

$300,000. Only $150,000 is includible in Mr. Jones• estate, but that amount 

e is offset by the new unlimited marital deduction. 

Now Mrs. Jones immediately sells the property for $300,000. Her basis 

under the new 11 50-50 rule" is only $200,000 ($50,000 + $150,000), which produces 

e a long-term capital gain of $100,000! ($300,000 - $200,000). 
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Had the property not been held in joint tenancy between Mr. and Mrs. Jones, 

but had been fully includible in Mr. Jones' estate, there would still be no 

estate tax on Mr. Jones' estate--there is now the unlimited marital deductionl - ~ 

However, when she sold the property, Mrs. Jones would recognize no taxable gain 

because the sales price would equal the property's fully stepped-up basis. 

Ensure Stepped-up Basis 

You may want to take steps to ensure a stepped-up basis in property 

currently held in joint tenancy. The implication of the preceding example 

indicates that such steps may save considerably on capital gains tax for the 

other spouse later on. 

Since the new tax law provides for unlimited tax-free exchanges between 

spouses, neither severing a joint tenancy nor transferring property to a spouse 

has gift tax implications after 1981. Then a significantly younger spouse may 

want to give her/his property interest to the other spouse by way of lifetime 
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gifts. This way, nothing is included in the donor 1 s estate because the property 

belongs to the donee--older spouse . 

If the donee (who presumably dies first) wills the property to the donor 

(younger spouse), there is no estate tax because of the unlimited marital 

deduction. And unless the donee dies within one year of the transfer, the 

donor will receive a stepped-up basis. If you don 1 t want to transfer the 

property outright to the spouse who is more likely to die first, then you (the 

younger-donor-spouse) can make a transfer but retain an interest. For example, 

give your older spouse the fann additfon for life with it automatically passing 

to you at his/her death. 

The result will be that your donee-spouse 1 s estate will include the date

of-death value of the property (provided he/she obligingly dies first!) No 

part of the transferred property's value will be taxable in the first spouse 1 s 

estate because of the unlimited marital deduction. 

You--the surviving spouse--will have a higher, stepped-up basis in the 

property which will reduce capital gains \'!hen you sell. Note that, if the 

surviving spouse has no intention of selling the property that was held in 

joint tenancy, basis is of no concern.and there is no reason to sever the tenancy 

for federal tax reasons. 

The bottom line is that the new federal tax law has reduced the estate 

planning complexities of the husband-wife joint tenancy, and, at the same time, 

reduced the potential tax advantages of that form of ownership. 
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