
Senate Committee on Faculty Affairs (SCFA) 
February 14, 2017 
Minutes of the Meeting 
  
These minutes reflect discussion and debate at a meeting of a committee of the University of 
Minnesota Senate; none of the comments, conclusions or actions reported in these minutes 
represents the views of, nor are they binding on, the Senate, the Administration or the Board of 
Regents. 
  
[In these minutes:  Fair Labor Standards Act Update; Resolution on Equal Opportunity and 
Title IX Education; Resolution on Privacy of Students’ Counseling and Medical Records] 
  
PRESENT:  Monica Luciana (chair), Katherine Dowd, Kathy Brown, Ken Horstman, Theodor 
Litman, Rebecca Ropers-Huilman, Christine Blue, Sophia Gladding, Jarvis Haupt, Tae Kim, 
Robert Kudrle, Peh Ng, Ned Patterson, Lori Rhudy, Geoff Rojas 
  
REGRETS:  Joe Price, Phil Buhlmann, Teresa Kimberley, Ruth Okediji, Aks Zaheer, Alisha 
Aagesen 
  
ABSENT:  Sam Stern 
  
GUESTS:  Allen Levine, interim vice president, Office of the Vice President for Research; 
Claudia Neuhauser, associate vice president for research, Office of the Vice President for 
Research; Randy Croce, member, Social Concerns Committee; Kendra Okposo, member, Social 
Concerns Committee; Jeremy Jenkins, chair, Equity, Access and Diversity Committee 
  
1.  Fair Labor Standards Act update:  Professor Luciana convened the meeting, welcomed 
those present, and called for a round of introductions.  Following introductions, Professor 
Luciana asked Kathy Brown, vice president, Office of Human Resources, to provide the 
committee with an update on changes to the Fair Labor Standards Act (FLSA).  During the fall, 
the committee had heard about the new legislation, which would have doubled the FLSA’s salary 
threshold for exemption from overtime pay.  However, just 10-days before its implementation, a 
federal judge put a halt to this legislation. 
  
Vice President Brown said given the last minute nature of the federal judge’s ruling, the 
University was not able to undo its implementation plans, and, therefore, as a matter of 
practicality, the University moved forward and implemented the wage increases employees had 
been previously notified about, which included primarily postdocs whose salaries were raised to 



$47,476/year.  Other employees who were impacted were those who were moved from P&A 
(exempt status) to Civil Service (non-exempt status).  
  
In January 2017, given it was clear the FLSA changes were definitely not going to take place, the 
University moved those employees who were moved from P&A status to Civil Service status 
back to P&A status.  Then, for everyone else who had been notified about a wage increase, those 
people received and will continue to receive wages in accord with what they had been notified 
about.  To date, there has been no further word from the federal government about this matter. 
  
Yesterday, this same issue was discussed with the Senate Research Committee (SRC), and a 
question came up about how new hires would be handled.  For example, will they be brought in 
at the $47,476/year salary or could they be brought in at a lower salary?  Vice President Brown 
said she has heard that the deans support keeping the salary floor for postdocs at $47,476/year, 
and this is the position of the Office of Human Resources (OHR) as well given that a majority of 
other Big Ten schools are doing the same. 
  
In response to a question from Professor Luciana about what job classes were most impacted by 
this change, Vice President Brown said it was a wide variety of job classes.  There was not a 
single job class that was more impacted than the others.  
  
Professor Kim asked for clarification about exempt status versus non-exempt status.  Vice 
President explained that the FLSA provides for two types of employees, exempt and 
non-exempt.  Exempt employees are typically professionals who are required to exercise more 
independent judgment and discretion in their jobs, and the jobs are varied in their responsibilities 
(not routine).  Non-exempt employees, on the other hand, are paid hourly and do more routine 
types of work that do not require them to exercise independent judgment or discretion in their 
positions, and usually do not require a professional degree.  There are two criteria for 
determining if someone is an exempt employee under the FLSA and these are 1) the type of 
work a person does, and 2) salary.  Under the old regulation, the salary floor was approximately 
$23,000 plus/year, but under the updated regulation, the salary floor was increased to $47,476. 
  
Why were some employees moved from exempt status to non-exempt status, and then back again 
to exempt status, asked Professor Kim?  Vice President Brown explained that while these 
individuals met the FLSA work description by doing exempt work, their salaries did not meet the 
$47,476/year threshold.  Therefore, based on what the University thought the law was going to 
be at that time, these employees were moved to non-exempt status because they did not meet 
both criteria.  When the regulation did not come to fruition, the University took the position that 
these individuals should be put back in the exempt category.  While some people were 
reclassified back to exempt status and kept their original salary, alternatively, some people were 



allowed to keep their new salaries.  For postdocs earning below $47,476/year, the decision was 
made centrally that their salaries would all be raised to the new threshold, and for all other 
employees the decision was made locally as to whether a person’s salary would be increased or 
not.  As a result, if an employee had received notice that their salary was being increased then it 
was, but if they had not received a notice of increase, they did not get an increase. 
  
Are there additional non-monetary benefits that exempt versus non-exempt employees get, asked 
Professor Kim?  Vice President Brown explained that non-exempt (hourly) employees who work 
more than 40-hours/week are eligible for overtime payment.  Katherine Dowd made the 
comment that because most postdocs work more than 40-hours/week, if they had been changed 
to non-exempt status this would have meant that they would have been responsible for keeping 
track of their time.  
  
Professor Luciana commended the University for doing the right thing and not taking away 
employees’ salary increases, and for implementing the new salary floor for new postdoc hires as 
well.  With that said, have concerns been raised that because of this change that inequities are 
being created?  Vice President Brown noted that she, Ken Horstman, senior director, Total 
Compensation, Vice Provost for Graduate Education Scott Lanyon and Etty DeVeaux, chief of 
staff, Graduate School, met with Geoff Rojas and some of his colleagues from the Postdoctoral 
Association (PDA) and had a good conversation about postdoc associates, researchers, and 
postdoc fellows.  Vice Provost Lanyon is looking into some of the inequity issues that have 
occurred to ensure even-handed treatment, particularly between postdoc fellows and postdoc 
associates.  Postdoc fellows and postdoc associates should be receiving training as opposed to 
researchers that are not in a training position, per se.  It was suggested that there be education at 
the departmental level so departments know when it is appropriate to hire a researcher versus a 
postdoc.  Postdocs are typically in their positions anywhere from three to five years, on average, 
because these are training positions.  In the short-term, however, there will undoubtedly be some 
salary compression given a number of postdocs received a salary increase due to the new 
threshold, but Researcher 5 positions, for example, were not adjusted.  While this issue should 
alleviate over time, OHR is sensitive to this matter and will continue to look at it. 
  
Dr. Rojas said the group that met came to the conclusion that there is a lot of misunderstanding 
when it comes to hiring researchers, postdocs, etc.  The goal will be to fix this problem.  Vice 
President Brown said it is only reasonable for people to understand what job class they were 
hired into (not always clear in the hiring letter) and the benefits that flow from that classification. 
  
Professor Patterson recalls from the discussion last fall that there were concerns whether PIs with 
grant funding would be able to cover the salary increases that were implemented.  Vice President 
Brown said OHR has not heard any adverse impact on postdocs, and she noted that Vice Provost 



Lanyon reported hearing of only a few postdocs who were negatively impacted.  Dr. Rojas noted 
that there has been a lot of miscommunication about this issue coming out of central 
administration, the deans, department chairs/heads, and the faculty.  It is difficult to get 
information about what is actually happening.  In effect, this has to be looked at on a 
case-by-case basis by confirming with the faculty member that they have the funds to cover the 
salary increase.  PDA has spoken with a number of deans and associate deans about this issue, 
and they said they did not think it was a problem and would help cover any shortages.  Dr. Rojas 
said he knows of one situation where there are plans to terminate a postdoc a year early due to a 
funding shortage.  There are other cases, said Dr. Rojas, where postdocs have been notified that 
they will be let go a few months early and will not be able to carry out experiments or go to 
conferences as they had planned.  The reality is that no one actually knows what is going on 
across the University.  Vice President Brown said this challenge would level out over time as the 
increased salaries are written into grants. 
  
Dr. Rojas asked if the deans have actually agreed to cover the salary shortfalls for postdocs being 
paid on grants.  Interim Vice President for Research Levine said that while the deans were in 
favor of the higher salaries for postdocs, he does not know if the specifics of what this meant was 
ever discussed.  Vice President Brown said she has not heard whether the deans have made 
commitments or not. 
  
Dr. Rojas said if a postdoc comes to the PDA and says that they are being terminated early due to 
this funding issue, what should the PDA tell them.  Interim Vice President Levine suggested 
referring these individuals to the people who may be able to help them and that would be the 
department head and/or dean.  Professor Kim said if this is indeed happening this would be an 
issue that could have an impact the whole University and its reputation; therefore, it would be 
helpful to collect this data and show it to the deans.  Vice President Brown noted that a request 
was made at yesterday’s Senate Research Committee (SRC) meeting that OHR track the number 
of postdocs in fiscal year 2017 and compare it with the number of postdocs in fiscal year 2018 to 
determine if there are significant differences in the number of postdocs from one year to the next. 
Once the data that is collected, it will be shared with the SRC and this committee as well. 
Interim Vice President Levine said he would hope that investigators would talk with their 
postdocs well in advance of having to let them go and try to figure out an alternative plan, e.g., 
reducing the postdocs hours, put the postdoc on a percentage appointment.  Dr. Rojas strongly 
urged that this information be clearly communicated to all faculty.  Vice President Brown said 
she would make sure to communicate this to the HR Leads when she meets with them tomorrow. 
  
2.  Equal Opportunity and Title IX Education Resolution:  Professor Luciana welcomed 
Randy Croce, member, Social Concerns Committee, who asked to come before the Senate 
Committee on Faculty Affairs to provide information concerning a resolution on equal 



opportunity and Title IX education that the Social Concerns Committee recently passed last 
April and to get the committee’s endorsement.  Mr. Croce said that the Social Concerns 
Committee drafted this resolution in light of the mandatory reporting responsibilities associated 
with certain University equal opportunity and Title IX policies that staff are required to enforce, 
and because they wanted all employees to be aware of University policy on fostering a more 
respectful and safer campus climate.  
  
Professor Kim asked if there would be tracking of compliance that people actually did the 
training.  In response, Kendra Okposo, member, Social Concerns Committee, said the plan is to 
have the local units track the training.  With regard to employees who do not take the mandatory 
training, the Office of Equal Opportunity and Affirmative Action (EOAA) has looked at how 
other universities handle this situation, and found that the vast majority do not discipline these 
employees.  Instead, local administrative unit heads with reinforcement by the president strongly 
encourage employees to take the training, and this has resulted in approximately 85% - 99% 
success rates. 
  
How long will the training take, asked Professor Patterson?  Ms. Okposo said the training would 
likely take about 60 minutes.  Based on survey responses collected from other universities about 
their training practices, their trainings lasted anywhere from 20 – 60 minutes.  Professor Kim 
suggested setting up the training in 20-minute blocks of time so that people could do the training 
incrementally versus having to find a 60-minute block of time open on their calendar. 
  
Ms. Dowd said there are several ways in which to do on-line training, and she believes this 
training could easily be incorporated into the onboarding of new employees.  She then asked 
whether this resolution is being brought to Faculty Affairs for information or whether the 
committee’s endorsement is being sought.  The goal, said Mr. Croce, is to get as much support 
from other Senate committees as possible. 
  
Professor Luciana asked whether other universities that implemented this type of training on a 
mandatory basis have been successful in curbing sexual misconduct.  Ms. Okposo said she does 
not believe this data is available; however, the hope is that the training will allow employees to 
better understand their reporting roles so as to avoid any confusion when incidents occur and so 
that students can obtain the resources available to them as quickly as possible. 
  
Professor Luciana raised a concern about the mandatory nature of this training, and wondered 
about pushback, particularly on the part of faculty.  People tend to not like being told what to do. 
Ms. Okposo said the training would focus on reporting obligations, which likely will be of 
interest to those taking the training.  Mr. Croce added that by making the training mandatory, it 



would likely help to alleviate the pushback/resistance a department head may get from their 
faculty.  He added that all undergraduates are mandated to take similar education. 
  
Professor Ng said her only concern is that she wants to make sure the University is not 
reinventing the wheel with this training, and cited an example.  Some aspects of this training are 
already out there, and it would not make sense to require people to take training that they have 
already done.  Please be mindful that employees may have already taken similar training and so 
it would be good to look at their transcripts to know who has already done the training and who 
still needs to.  Ms. Okposo explained that the training would be updated on a regular basis to 
comply with policy and legal updates, including the upcoming update to the University’s Sexual 
Misconduct Policy, which will change all employees’ reporting obligations. 
  
Vice Provost of Academic and Faculty Affairs Rebecca Ropers-Huilman said she too is 
supportive of this policy, but reiterated Professor Luciana’s earlier comment about faculty 
resistance to mandatory training.  Another reason for making this training mandatory has to do 
with institutional liability.  The institution is at great risk if it has employees who should have 
known better, but behaved badly anyway. 
  
Hearing no further questions and comments, Professor Luciana called the question and asked 
members in favor of the resolution to raise their hands.  Members of the committee unanimously 
endorsed the resolution. 
  
Professor Luciana thanked Mr. Croce and Ms. Okposo for their time and bringing this resolution 
to the committee’s attention. 
  
3.  Future agenda items:  In the few minutes before the committee’s next guest arrives, 
Professor Luciana asked members if they had any suggestions for future agenda items.  Professor 
Luciana highlighted the following potential agenda items: 

·      Receive an update from the Academic Freedom & Tenure Committee on their 
reviews of the collegiate personnel plans as it relates to the use of contract and 
non-faculty instructional appointments. 
·      Hear about the University’s disability benefits. 
·      Get a Works update. 
·      Hear about leadership and faculty development opportunities. 

  
Members’ suggestions included: 
·      Hear about the proposed move from Moodle to Canvas. 
·      Receive information about Worker’s Compensation resources. 
  



Professor Luciana thanked members for their suggestions and said if other topics arise to please 
email her and Renee Dempsey, Senate staff. 
  
4.  Discussion of the Privacy of Students’ Counseling and Medical Records Resolution: 
Professor Luciana welcomed Jeremy Jenkins, chair, Senate Committee on Equity, Access and 
Diversity (EAD), and called for a round of introductions.  Following introductions, Professor 
Luciana asked Mr. Jenkins to provide the committee with background information as it relates to 
this resolution on the privacy of students’ counseling and medical records.  Mr. Jenkins noted 
that the issue was prompted by an incident at the University of Oregon (UO) wherein UO 
reviewed a student’s counseling records while preparing a legal defense against a lawsuit 
initiated by the student.  [NOTE:  For more information about this issue/case, read this article.] 
The reason UO was able to obtain this student’s records was because according to the Education 
Department, the Family Educational Rights and Privacy Act (FERPA) allows colleges that are 
being sued to view these records in order to defend themselves as long as no state laws prohibit 
it.  Mr. Jenkins explained that when records are created by a university department they are 
covered by FERPA rather than the Health Insurance Portability and Accountability Act 
(HIPAA), and the institution owns the records.  Subsequently, said Mr. Jenkins, the Department 
of Education issued a ‘Dear Colleague Letter’ saying that this was not the intent of the law, and 
strongly encouraged universities not to use this loophole.  However, that letter is a 
recommendation, not a requirement, and could be changed by a new administration. 
  
When EAD learned of this issue back in 2015, it looked to see if it ever happened at the 
University of Minnesota.  Members of EAD reached out to the Office of the General Counsel 
(OGC), and the office said it would never do this because it is unethical.  However, when asked 
to put this in writing, the OGC refused citing that the OGC cannot limit the University’s 
potential litigating position, which puts these two ideas in direct conflict.  In all fairness to the 
OGC, they are conflicted as it relates to this issue because they are tasked with maximizing the 
University’s litigating position, said Mr. Jenkins.  EAD, through its resolution, wants the 
University to put in writing that it will not use these records in its own defense.  This resolution 
is slated to be on the Senate docket in April, and, in the meantime, said Mr. Jenkins, he is 
reaching out to various Senate committees to solicit their endorsement.  The reason he is 
bringing this to Faculty Affairs is because of its general interest in the mental health of students, 
but also because some of the University’s faculty are alumni, which would mean that an alum 
who had used counseling services, for example, could potentially be put in the same position. 
  
Professor Luciana wondered if there would be any circumstances whereby it would be a good 
idea if the University were able to access these records, e.g., someone who has potential for 
violence.  Mr. Jenkins said these exceptions are already written in Minnesota statute and will not 

http://www.chronicle.com/article/Education-Dept-Seeks-to/232463
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change; this resolution only impacts the University accessing a student’s University records 
without their consent. 
  
Have other universities changed their policies as an outcome of the OU case, asked Professor 
Kudrle?  Mr. Jenkins said he does not know whether any other universities have taken specific 
action or not.  In part, he thinks this is because students are unaware of the issue, and, therefore, 
it has not gotten much attention. 
  
With respect to the release of medical information, asked Professor Kim, does this only apply to 
legal actions against the University?  Is the information protected from discovery by others if the 
student has not given his/her written permission?  Yes, absent a court order, said Mr. Jenkins. 
  
Did EAD consult with the OGC around the wording of the resolution, asked Professor Luciana? 
No, said Mr. Jenkins, and this was in part deliberate because the OGC is in a position of conflict 
in this matter.  He added that one of the co-authors of this resolution was a Law School faculty 
member.  To clarify an earlier comment made by Mr. Jenkins, asked Professor Luciana, the OGC 
has verbally supported the resolution, but are reluctant to put it in writing, correct?  According to 
Mr. Jenkins, the OGC cannot imagine a situation that would invoke this resolution and would not 
want to; however, it will not make that guarantee for students.  Professor Luciana suggested 
inviting the OGC to an upcoming meeting to get their perspective on this issue so that the 
committee is fully informed before voting on the resolution.  Renee Dempsey, Senate staff, noted 
that Brian Slovut from the OGC contacted her today after seeing this topic was on the Faculty 
Affairs agenda, and indicated that the OGC was interested in continuing to discuss this issue, 
especially in light of the fact that the OGC has a new chief legal officer/general counsel, Doug 
Peterson, who may or may not have a different perspective on this matter. 
  
Professor Kudrle said while he is generally inclined to support the resolution, he does not 
understand all the ramifications of what that would mean.  It seems like if there is active 
opposition to this resolution by the OGC, the committee should understand the character of the 
opposition before it takes a position one way or the other.  Mr. Jenkins reiterated his earlier 
comment that the OGC said they generally support the resolution, but will not guarantee it. 
Therefore, this is why EAD decided to take the question away from the OGC and frame it as the 
client side of the attorney/client relationship.  Whether the OGC opposes having this question 
taken away from them should be a question for the University and not the OGC.  The OGC has 
to act as counsel to its client; therefore, if President Kaler or the Board of Regents were to say 
they will not support this, then the OGC’s hands would be tied.  Suppose this resolution is 
approved by the Senate and President Kaler signs off on it, but later the OGC goes ahead and 
accesses a student’s counseling records anyway, the cost of doing so would be raised because the 
impacted student could sue the University. 



  
Professor Kim questioned how students would interpret this because it may impact those seeking 
mental health counseling.  In response, Mr. Jenkins said it would concern him greatly if students 
did not know the truth, and he believes the status of the law is something students should be 
made aware of.  In his opinion, the University should officially take the position that they will 
not access a student’s mental health records to reinforce that campus counseling services are safe 
and confidential.  Professor Kim said while is generally agrees with the premise of the 
resolution, he does not like how it is worded.  It seems like there is something missing and an 
element of nebulousness, which makes the resolution unclear. 
  
Professor Patterson said even if the Senate passes the resolution, it would ultimately be up to 
President Kaler if it is enacted.  Presumably, President Kaler would get legal counsel on this 
matter; therefore, he agrees that the committee should hear from the OGC to get their perspective 
on this matter. 
  
Professor Luciana summarized the discussion by saying that there seems to be difficulty 
understanding the resolution as written, particularly the exemption clause (“except when”), and it 
sounds like the committee would be more comfortable if the verbiage could be reworked to 
address some of the concerns that were voiced.  While members seem sympathetic to the privacy 
concerns that were raised, the committee would like to hear the OGC perspective before it votes. 
  
Professor Haupt asked whether the term “the University” in the resolution refers to the treatment 
providers, and whether a student’s written consent is provided automatically once they have 
signed the form or if at every appointment they need to sign another form.  Would this resolution 
constrain providers from seeing the counseling records of students who have been to the office 
before?  Could the University also subsume the providers and students do not explicitly provide 
consent if this is a bottleneck for the providers themselves in terms of providing service.  Mr. 
Jenkins agreed these are good questions. 
  
Professor Gladding said she is concerned about potential unintended consequences of the 
resolution.  While she is supportive of the idea of privacy for students, her reluctance to endorse 
the resolution has to do with how it is written, which may result in unintended consequences.  
  
Professor Luciana suggested continuing this discussion at the committee’s March meeting if 
possible, and to also get the OGC’s perspective so the committee can vote from a more fully 
informed position.  Mr. Jenkins said it would be helpful if members could be specific about the 
language in the resolution that is not clear or nebulous, and asked that they send him this 
information.  Professor Luciana said the issue around malpractice is not easily understood as 
well as the issue of how “the University” is defined within the document is also unclear. 



Professor Gladding noted that some of what is in the resolution is also covered by other statues, 
e.g., providers responsibility in the case of harm, imminent threat, etc., and having more access 
to this information may help the committee better understand the resolution.  Vice Provost 
Ropers-Huilman suggested EAD might also want to think about adding to the resolution how this 
information will be communicated to students, assuming the resolution moves forward.  Mr. 
Jenkins thanked the committee for the input, which he said has been helpful. 
  
Professor Ng commented that given the OGC contacted Ms. Dempsey about their desire to 
continue the discussion related to this resolution that it would make sense to invite the OGC so 
the committee could make an informed decision on how to vote on this matter.  Mr. Jenkins said 
it was EAD’s position that the OGC had a conflict of interest in this matter given if its duty is to 
maximize the University’s litigating position because it would never be in a position to say that 
is would never try to access a student’s counseling records. 
  
Professor Luciana thanked Mr. Jenkins for bringing this item to the committee, and he in turn 
thanked the committee for their time.  Professor Luciana said she and Ms. Dempsey would look 
at the March agenda to see if items can be shifted around in order to put this item back on the 
agenda.  
  
5.  Adjournment:  Before adjourning, Professor Luciana mentioned that there is also a May 
Senate meeting so even if EAD ideally wants its resolution to go on the April Senate meeting, 
there actually may be more flexibility than thought.  Hearing no further business, Professor 
Luciana thanked the committee for a good discussion, and adjourned the meeting. 
  
Renee Dempsey 
University Senate Office 
  
  
  
  
  
  
  
 


