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Abstract 

This dissertation analyzes the textual and argumentative strategies used to debate 

the meaning of the past in an attempt to influence the present and future in seventeenth-

century British polemic. I focus on two pamphlet wars occurring between 1678 and 1685. 

The first concerned whether bishops had the right to participate in the trial of one of 

Charles II's most important ministers. The second arose between a Scottish lawyer and 

two English clerics when one of the Englishmen tried to debunk the traditional Scottish 

narrative that their kingdom and royal dynasty had been founded in 330 B.C. I draw upon 

the well-developed scholarly literature on political and religious ideology for this time 

period to help explain the conceptual vocabulary used in the arguments and the political 

theory underlying those ideas. I expand the analysis through a more explicit attention to 

how writers used histories of certain important institutions to define ideological positions. 

The role of historical narratives about institutions is an important element of ideological 

argument, which allows me to develop insights about the role of the past in how a society 

defined itself and tried to solve its problems.  Specific examples examine how discourses 

appealed to national myths, defended entrenched institutional interests in a tightly woven 

social fabric, or defined the interaction between religion and politics. 
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Introduction 

 

This is a study of the ways in which assumptions about history, the flow of time, 

and the development of political and social institutions appear in early modern British 

ideological arguments.  Two pamphlet debates occurring in the wake of the Popish Plot 

and Exclusion Crisis during the early 1680’s will provide examples of the specific ways 

British subjects in England and Scotland thought about ideological issues in a historical 

light.  The complex, ideologically charged debates occurring around the 1680s provoked 

a large series of argumentative pamphlets which concerned religion, the powers of the 

monarchy, national identity, and law as well as the interconnections between these 

various issues.  These sources provide the perfect setting for examining the complex 

interplay between the past and ongoing conflicts.      

My analysis of these elements reveals a society which used an ideological 

discourse and historical evidence to define itself in the attempt to resolve internal 

conflicts.  Their struggle for self-definition occurred through detailed arguments about a 

complex series of historical interactions and developments.  Pamphleteers developed 

sophisticated discursive strategies which attempted to create a sense of continuity with 

the past for their favored position in a dispute.  They simultaneously worked to show that 

their opponents either misunderstood the legacy of the past or were seeking to distort it 

into a dubious innovation.  The most important actors within these narratives were the 

great institutions of England and Scotland: the monarchy, laws, and church. 
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The central contentions I will be developing address the extent and origins of 

ideological conflict over history as well as how this framework shaped the strategies 

which pamphleteers used to make historically based arguments.  First, all of the writers in 

these debates understood institutional history and its relevance to contemporary questions 

in a nearly identical light.  The discursive patterns which were used in British debates 

during the 1680s will reveal the ways in which writers understood religious and political 

norms in terms of continuity within established communal or institutional narratives.  I 

refer to this nexus of historical claims and assumptions about contemporary society as 

“institutional history”, because the major protagonists within these narratives were 

institutions which fulfill important but bounded roles within the well-balanced, traditional 

constitution.   

In order to understand the ideologies, arguments, and fears experienced by late 

seventeenth-century Britons, we need to more closely examine the discursive links 

between the past and their contemporary condition.  This is not to say that this study will 

be looking for a theory of historical knowledge which caused pamphleteers to interpret 

ideological issues in a similar manner.  Instead, this study uses a synchronic approach 

which attempts to create a snapshot of ideological arguments at a particular moment in 

time in order to identify why the past mattered to the Restoration Britons who 

participated as writers in the great crises of church and state between 1679 and 1685. 

These polemics heavily emphasized the interconnected histories of the important 

social, legal, religious, and political institutions which composed the kingdom.  The focus 

on the importance of institutions and their histories allows two conclusions to emerge.  
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First, these pamphlets illuminate the shared framework within which these English and 

Scottish writers imagined their community as composed of a series of historically co-

dependent institutions.  Second, identifying the shared assumptions helps explain the 

particular strategies for historical and ideological debate which could be developed 

within this framework.   

Institutional history as a dominant form of ideological discourse 

The Restoration, particularly the conflicts of the Popish Plot, Exclusion Crisis, 

and Glorious Revolution (1678-1689), offers a fertile setting for illustrating how 

historical arguments were bound to far reaching sets of ideological and institutional 

commitments.
1
  Locating the study in this particular slice of time allows me to address 

both general and specific arguments about the role of history within political and 

religious argument.  Perhaps the most important point to be taken out of this analysis is 

how differently evidence about the past and its relation to contemporary events was used 

in seventeenth-century Britain.  In the wake of the upheavals of the Civil War and 

Interregnum periods, the English and Scottish pamphleteers who I studied agreed upon a 

backwards-looking view of history which sought to establish and maintain continuity 

with the past.  This understanding of history and the ideological importance of the past in 

                                                 
1
  Mark Knights summarizes the historical debate about how to characterize the Exclusion Crisis and 

concludes that the conflicts wracking Britain between 1678-81 were not simply about court factions 

developing the machinery of political parties to help their side prevail as had long been accepted 

opinion.  Instead, Knights suggests that there was a much lower degree of centralized and cohesive 

planning (as one would expect from a party) and most action came out of ad hoc and temporary 

cooperation which was in turn driven by the complex interactions between religious, organizational, and 

social concerns.  With the old focus on party emergence debunked, scholars have begun (but not yet 

finished) the task of charting the interconnections between political bargaining, ideology, factions, 

religious fears, and the appeal to public opinion.  Mark Knights, Politics and Opinion in Crisis, 1678-81 

(Cambridge: Cambridge University Press, 1994), 5-15.  



4 

 

their own day characterized all the polemical writings produced to intervene in these two 

controversies, and it amounted to a strong central framework for historical analysis which 

recurred in pamphlet after pamphlet in both debates.  The differences between this 

analytical and ideological framework and our current frameworks for history highlight 

the underlying social assumptions that led the polemicists to conceive of their society and 

its history in terms of co-dependent and historically linked institutions. 

In general terms, many ideologies contain an implicit understanding of the 

trajectory of history which provides context or points of comparison through which 

notions of progress or degeneration can be described.  In the early modern period, 

Renaissance reflections on classical precursors served as examples which educated and 

shaped the behaviors and interactions of the educated political elite.  More recently, 

political discourse has frequently focused on the existence of universal human rights, but 

judgments about progress across time crop up even in this set of ideas about supposedly 

timeless principles.
2
  These ideas about the flow of time contain both descriptive and 

normative content which simultaneously allows the society to define itself as well as 

                                                 
2
  For instance, much of twentieth- and twenty-first-century liberal political thought operates under the 

ahistorical assumption that there are universal human rights and responsibilities that exist as part of the 

human condition even independently of their recognition in a given culture.  For one of the most famous 

twentieth-century examples of this type of thinking, see John Rawls, A Theory of Justice, 2
nd

 ed 

(Cambridge: Harvard University Press, 1999).  However, even this ahistorically derived set of norms 

leads to a particular vision of teleological history where progress is implicitly measured by how far a 

society goes in recognizing and protecting the battery of universal human rights.  Rawls himself was 

accused of failing to recognize the importance of changing ideological and social conditions and how 

they influenced the available options for establishing these rights politically (particularly in how 

religious motivations played a huge role in bringing about the British and American abolition 

movements and in helping African Americans organize the civil rights movement).  Rawls attempted to 

rectify the problem in a second work, Political Liberalism (New York: Columbia University Press, 

1993), where he argued that religious or ideological ideas from a specific tradition could be used as 

arguments in public debate so long as they were being used to bring about a society which defended or 

advanced the necessary foundational human rights.  See Leif Wenar, "John Rawls", The Stanford 

Encyclopedia of Philosophy (Winter 2013 Edition), 

http://plato.stanford.edu/archives/win2013/entries/rawls/ 
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speaking to what it ideally ought to be.  The problems and successes of the present are 

frequently described in terms of how they were created by the past.  Likewise, this 

history has implications for the future, insofar as the past informs a vision of progress or 

an understanding that certain essential features of society must be preserved.  Similar 

understandings of the role of history exist in political discourse long before and after 

seventeenth-century England.
3
  Part of the difficulty in bridging the gap between different 

political or religious ideologies (both in previous ages as well as in our experience today) 

is due to this disconnect concerning the direction of history.  Indeed, these differences 

over how to understand the development of society within the flow of past, present, and 

future sometimes seem irreconcilable. 

However, the difficulty in creating consensus on momentous ideological issues is 

a much deeper problem which consists of more than just differing philosophies of history.  

To a large degree, the lack of a common interpretation of history is almost inevitable, 

because such “historical” questions intersect with so many social, political, and religious 

commitments that they cease to be judged on historical evidence.  For instance, Justin 

Champion argues that the Renaissance rhetorical approach to history as a series of res 

gestae (deeds) was still alive and well in seventeenth-century England.  Therefore, 

“apologists in the period accepted implicitly the Renaissance aspiration to use history as 

an instrument of moral and civic persuasion, but grafted on to this an empirical idea of 

probable and certain evidence.”
4
  As Champion suggests, the available evidence is often 

                                                 
3
 For instance, the two conceptions of historical development which are very familiar to the modern 

American political context are a Whiggish history often associated with progress-oriented liberals and 

traditionalist approach typically used by conservatives appealing to the founding era.   
4
  J.A.I. Champion, The Pillars of Priestcraft Shaken: The Church of England and its Enemies 1660-1730 
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reframed and reinterpreted in ways that are intended to legitimate one set of 

commitments or delegitimize another set of commitments.  I refer to these interpretive 

frames as “sets of commitments”, because they combine abstract political and religious 

ideologies with more pragmatic concerns such as institutional power or economic 

interests.
5
  Thus the elements contained in a set of commitments vary both across time 

and space as well as between individuals in a given context. 

The shared understanding of British kingdoms and the general trajectory of 

history and the application of historical interpretations in ideological polemic directly 

followed from the legacy of Renaissance humanist scholarship.  The Renaissance started 

with a critique of medieval ways of appealing to the past, which in turn began a process 

of intellectual evolution which played out over the course of nearly four centuries.
6
  For 

the purposes of this study, the most relevant characteristics of Renaissance historiography 

                                                                                                                                                 
(Cambridge: Cambridge University Press, 1992), 20. 

5
 The revisionist historians (such as G.R. Elton, Conrad Russell, and Kevin Sharpe) studying early Stuart 

political thought and the causes of the Civil War have claimed that there were few long term causes for 

the war and that conflicts are better understood as a series of contingent reactions in struggles for power 

between individuals.  Thus the tale becomes one of political maneuver and conflict rather than 

underlying disagreement on intellectual or constitutional matters.  J.P. Sommerville claims that this 

revisionist approach became dominant by the late 1980s to early 1990s, although there have been more 

recent anti-revisionist critics.  See J.P. Sommerville, “Revisionism Revisited: A Retrospect” in Royalists 

and Patriots: Politics and Ideology in England, 1603-1640 (New York: Longman, 1999), esp fn. 4, pg 

225.  My opinion is that both sides have a certain amount of truth in them.  Sommerville is certainly 

correct to say that ideology matters, and that what now appear to be subtle differences in the way they 

constructed their social understandings were important sources of conflict.  But the revisionists are also 

correct to emphasize the role of contingency, particularly when invoking individuals’ decision making 

and personal biases in driving the conflict as they jockeyed for position, wealth, and power.  These are 

not necessarily mutually exclusive motivations.  For instance, the motivations driving an individual to 

write a pamphlet or otherwise participate in an ideological debate would vary from case to case even 

when examining the same individual’s career.  
6
 Ernst Breisach helpfully describes the development of Renaissance humanist historiography as a 

process of incremental changes that frequently co-existed (especially in the fifteenth and sixteenth 

centuries) with medieval modes of understanding history (which were frequently connected to 

theological ideas).  His approach has the benefit or showing that the social and political conditions 

under which humanist ideas were adopted and applied importantly modifies the character of their 

historiography in different times and places, yet there are some common characteristics which give a 

general coherence to the idea of a distinctly humanist history. Ernst Breisach, Historiography: Ancient, 

Medieval, and Modern, 2
nd

 ed. (Chicago: Chicago University Press, 1994), 153-154. 
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were a close attention to the practicality of classical learning for teaching elites the skills 

they needed to succeed in the competitive environment of early modern society, a respect 

for authoritative classical or ancient models of literature and institutions, and a new 

attention to sources which resulted in sophisticated new methods of source criticism.  

These characteristics developed first in the city states of fourteenth- and fifteenth-century 

Italy, where the rhetorical skills and literary models of ancient Roman and Greek history 

were taught as instrumental skills that helped the citizen rulers of these republics in their 

political or clerical careers.
7
  The monarchs of the larger trans-Alpine kingdoms took note 

of the usefulness of these writing and speaking skills for administrative and 

propagandistic purposes.  Thus monarchs in France, Spain, the Holy Roman Empire, and 

England brought in Italian trained humanists to teach these skills in schools and 

universities so that their pupils would be able to serve at these royal courts.  Humanist 

training became a staple in English universities and at court in the late fifteenth- to early 

sixteenth-centuries.
8
 

However, even a shared agreement on the trajectory of history and the broad 

boundaries of an interpretive framework does not imply that there was a shared 

interpretation of the past.  Despite the fact that they all viewed the earliest moments of 

history as establishing the proper patterns for their contemporary societies to follow, 

these writers fought over the facts concerning the historical origins and development of 

                                                 
7
  See Charles Nauert, Humanism and the Culture of Renaissance Europe, 2

nd
 ed. (Cambridge: Cambridge 

University Press, 2006), Chapters 2 and 3.  Although Hans Baron’s strong interpretation of civic 

humanism probably overemphasizes the role of French invasion in triggering a reorientation towards a 

republican and citizen based culture in Florence, there can be no doubt that humanist training played an 

important part in the careers of Florentine politicians such as Coluccio Salutati, Leonardo Bruni, and 

Niccolo Machiavelli. (30-33) 
8
 Nauert, Humanism and the Culture of Renaissance Europe, 35-36, 107-109, 122-125. 
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their institutions.  Rather than struggling to control the present and future by presenting 

different interpretations of the trajectory of history, they implicitly agreed on the 

trajectory while contesting the original form which institutions had taken.
9
  Once these 

pamphleteers had established what they believed to be the historical conditions and 

character of the institution at its founding, they portrayed any departure from this model 

as a distortion or even rupture of the institutional continuity which was supposed to 

ensure society’s harmonious functioning. 

These ideas and ways of arguing were the direct result of humanist education 

these British pupils would have gained in preparation for a career as gentry in the shires, 

at court, or in the Church.  These models had important implications for how they 

understood their own world in relation to the past and how they interacted with contrary 

arguments.  This was true in the field of political history and in the study of early 

Christianity.  In both cases, the techniques of humanist textual analysis were put to use in 

reconstructing the conditions of ancient society so that its authoritative models could be 

                                                 
9
 The commonality of the underlying historical analysis corresponds to the situation which D.R. Woolf 

identifies during the early seventeenth-century.  Woolf claims that narrow bands of ideological 

convergence typically formed the frameworks within which the English interpreted the past.  Although 

there could still be differences of interpretation on particular points, the overall picture of the world was 

fundamentally a shared idea of an ecclesiastical polity.  Yet controversies could arise (Woolf notes the 

Reformation and Civil War) which would upset this consensus and lead to reinterpretation and even 

fundamental restructuring of the prevailing views.  Woolf specifically describes these changes in terms 

of Thomas Kuhn's paradigm shifts.  He claims that there was one, almost universally held paradigm for 

interpreting the past, but writers had room to disagree with one another within this paradigm. The 

fundamental tenets which these histories upheld were “the need for political order, the importance of 

social hierarchy, and the dangers of rebellion.”  At some point around 1640, this consensus about both 

what the past taught and how it applied to their own day broke down.  Debates became a much more 

prominent part of the historian's craft, leading to both a multiplication of radically different 

interpretations and a changed tone in the presentation of the past. D.R. Woolf, The Idea of History in 

Early Stuart England: Erudition, Ideology and the Light of Truth from the Accession of James I to the 

Civil War (Toronto: University of Toronto Press, 1991), xiii-xiv. 
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imitated in the early modern period.
10

  An implicit part of the logic of humanism was the 

belief that ancient society had established important practices or institutions which had 

suffered degeneration at some point between their creation and contemporary observers.  

Thus the labor of historical reconstruction had a practical application, because control 

over the past allowed writers or their patrons to speak to how society ought to be 

reformed.  Such reconstructions of history might be put to use in a political conflict or to 

urge ecclesiastical reform.
11

  As we shall see, this nexus of textual practice and 

ideological uses of history remained dominant in the pamphlets of the early 1680s.   

These techniques and assumptions formed the argumentative grounds and 

discursive field in which writers did battle to influence the British political nation to 

adopt policy decisions favorable to their own ideological beliefs, desires for power and 

influence, glory as a scholar,
12

 or material self-interests.  The pamphlet wars of the 1680s 

represented an important continuation of the shift in the public nature of British 

ideological debate which had been occurring throughout the seventeenth century.  In the 

                                                 
10

  See Quentin Skinner, The Renaissance, Vol 1 and  The Reformation, Vol 2 of  The Foundations of Early 

Modern Political Thought (Cambridge: Cambridge University Press, 1978). 
11

  The conflict between Protestant Huguenots and the Catholic monarchy in France illustrates both of 

these uses.  The study of ancient Roman law was revived in order to critique its relevance to early 

modern French society, and reformers attacked the doctrines of the medieval Roman church on the 

grounds that they did not match the practices of the early, Apostolic church.  Both of these elements 

further combined when Protestants wielded their interpretation of Roman law to argue that the 

monarchy had misapplied these laws in order to usurp power away from the French people.  See 

Skinner, Foundations of Early Modern Political Thought, Vol 2, 239-300; J.G.A. Pocock, The Ancient 

Constitution and the Feudal Law: A Study of English Historical Thought in the Seventeenth Century 

(Cambridge: Cambridge University Press, 1957), 8-21. 
12

  The humanists were in intense competition with each other for both patronage and international glory.  

These rewards accrued to the best known humanists and led them to constantly criticize and attempt to 

outdo each other.  Through the sixteenth century, they were also in competition in the field of 

educational influence and reform with the traditional scholastic methods favored by many of the 

university faculties, although humanism had largely won an institutionalized place in the university 

curriculum by the seventeenth century.  Nauert, Humanism and the Culture of Renaissance Europe, 132-

139. 



10 

 

earlier part of the seventeenth century, James I had attempted to suppress the 

dissemination of news or claims that might make the monarchy look bad, but this strategy 

was not particularly effective.  By the 1680s the monarchy had realized that it needed to 

counter opposition news and propaganda with its own publication efforts.  This in turn 

helped lead to the formation of two factions of popular supporters in London, one Whig 

and one Tory.
13

  The management of the news for its implications in public opinion had 

become government business with the introduction of the London Gazette in 1666 under 

the control of Secretary of State Joseph Williamson, which largely put a positive spin on 

the government’s foreign policy.  On the other side, coffeehouses became important 

sights where newspapers and ideological works could be read and discussed.  These are 

but two examples of the shift in political culture that saw public opinion become a 

                                                 
13

  The early twentieth-century historiography suggested that the Whigs were largely responsible for 

building up a public base amongst the common townsfolk through their meetings and polemical 

writings.  However, Tim Harris has shown that the monarchy and Tories had also built a highly effective 

popular backing of their own in the capital.  Indeed, it was largely the Tory supporters of the Anglican 

Church who were involved in street violence due to their dissatisfaction with James II’s attack on the 

Church of England through his attempts to provide Protestant Dissenters and Catholics with religious 

toleration.  Harris stresses that “the Tories were as anti-Catholic as the Whigs” (45) and had been driven 

to the point of ignoring their previous stance on obedience to the monarchy.  Previous scholarship had 

underestimated the extent to which public opinion had swayed against the Whigs during the last years of 

Charles II’s reign, and this animosity carried over to the Dissenters after James had replaced many 

Tories with Whigs during his bid to enact toleration.  Many of the disturbances in London during James’ 

reign targeted both Catholics and Whigs or Dissenting Protestants, and were therefore more likely to 

have been the work of Tory sympathizers.  Finally, these mobs seem to have been split in their opinion 

of William of Orange.  Some people enthusiastically supported his and Mary’s claim to the throne, 

while other Londoners seemed much more hesitant to displace James.  See Tim Harris, “London 

Crowds and the Revolution of 1688” in By Force or Default?  The Revolution of 1688-89, Eveline 

Cruickshanks, ed. (Edinburgh: John Donald Publishers, 1989), 44-57; Harris, London Crowds in the 

Reign of Charles II: Propaganda and Politics from the Restoration until the Exclusion Crisis 

(Cambridge: Cambridge University Press, 1987), especially Chapter 7, pg 156-188.  All of this suggests 

that, although the importance of popular agitation and public opinion were increasing by the 1680s, we 

should not simply assume that this was part of a Whig strategy that was bringing about a more liberal 

and democratic state. 
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stronger ideological force in determining what was possible for the state to do and how 

its subjects would react.
14

 

Therefore the two pamphlet debates featured in this study were drawing upon the 

recently increased authority of public opinion on important British affairs.  Writers had to 

find rhetorical and argumentative strategies to influence this ideologically biased 

audience of sophisticated readers, and they were fully aware that their message might be 

distorted or rejected.
15

  The strategies they picked in making their forays into the arena of 

public opinion had to be carefully chosen in order to avoid this problem of 

misappropriation.  One of the best ways to prevent these problems would be to argue 

within a predominant intellectual or ideological framework which would make the 

pamphlet’s conclusions seem inescapable.  My research has found that the dominant 

framework for accomplishing that task in these two pamphlet wars was to adopt the 

approach of emphasizing continuity in institutional histories.  It was through this set of 

historical lenses that writers tried to impress the urgency of following the proper legacy 

upon their contemporaries. 

                                                 
14

  Much of the research on the role of reading and debating public was inspired by Jürgen Habermas’ 

seminal monograph The Structural Transformation of the Public Sphere, although the historicity of 

some of Habermas’ claims has been have been revised.  Instead of the transformation over a short 

period of time during the 1680s and 1690s, Joad Raymond shows that the political culture of an 

interested, reading public started to form as early as the 1620s and continued to evolve throughout the 

seventeenth century.  However, it never reached the level of equality between social levels, rule by 

reason, and independence from instrumental or commercial motivations which Habermas identified as 

the defining attributes which made the public sphere a place of free debate amongst citizens.  Joad 

Raymond, “The Newspaper, Public Opinion, and the Public Sphere in the Seventeenth Century”, Prose 

Studies (21:2); 109-136. 
15

  Raymond notes that the English readers of the Restoration were very capable in the art of selectively 

using textual passages or criticizing sources for providing biased interpretations or leaving important 

events or details out of the narrative.  Raymond, “The Newspaper, Public Opinion, and the Public 

Sphere”, 130-131. 
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Historiography and the political culture of Restoration England 

This study straddles the line between two different fields of intellectual history: 

the histories of political ideas and of historical thought.  The conclusions that emerge owe 

much to both of these lines of inquiry, although the main goal is to understand the 

conception of, and uses for, the past in the ideological conflicts of a narrow time period.  

The methods of intellectual history reveal the ideological assumptions and political 

culture of late seventeenth-century Britain through a close examination of the discursive 

strategies they used.  Uncovering the assumptions and patterns also illuminates a political 

culture with a high degree of consensus concerning the need to maintain continuity and 

avoid dangerous innovations. 

Much of the existing scholarship in the field of Restoration historiography has 

focused on critiquing the old Whig narrative (which focused on the events of the Glorious 

Revolution as bringing about a more “modern” liberal government by Parliamentary 

democracy) with a more complete picture of how the elements of British societies were 

evolving in response to the conditions of the Restoration.  Gary De Krey identifies four 

trends that have revitalized the study of Restoration Britain since the 1980s.  First, a 

certain amount of scholarship was inspired by the contextualist turn of literary and 

political theory studies, which attempts to understand these texts in terms of the 

interventions they would have made into the society of their time period.  Second, the 

three hundredth anniversary of the Revolution of 1688 inspired a series of conferences 

and collaborative volumes that sought to understand the dynamics of the political or 

constitutional conflict as well as examining the long term significance of the event in 
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both European and North American contexts.  These reconsiderations also led to a 

reassessment of the Revolution in a wider British context, which expanded the literature 

on the Glorious Revolution from the narrow focus on England’s fairly bloodless 

experience to also take in the far more violent conflicts which simultaneously racked 

Scotland and Ireland.  Third, historians of the seventeenth-century examined the extent to 

which the political divides and ideological positions of the 1680s were related to those of 

the Civil War.  Fourth, scholars of later British history examined the political connections 

between the Restoration and eighteenth-century civil society as well as the growth of the 

British state into an international superpower.
16

 

My close reading of the ways in which historical discourse was used to craft an 

ideological definition of society and its history speaks to these themes in multiple ways.  

Like so much other historiography on seventeenth-century Britain, the contextualist 

approach helps inform the methodological underpinnings of this study.  The basic 

methodology of using the political and ideological conflicts occurring at the time to help 

interpret the texts and recover the underlying patterns of thought, ideology, and discourse 

remains the foundation of this study.
17

  Although this methodological approach originated 

in the study of political philosophers (for the Restoration period, the key figures were 

John Locke and Sir Robert Filmer) and has proven controversial in that discipline,
18
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revised edition (Princeton: Princeton University Press, 2003), 553-583. 
18

  See the various responses in James Tully, ed. Meaning and Context: Quentin Skinner and His Critics 
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similar forms of discourse analysis and work on the background context of ideological 

debate has remained an integral part of historians’ work on the period.  This study 

continues that line of research by uncovering the underlying assumptions about historical 

continuity through a detailed examination of the practical applications of history in 

Restoration ideological discourse. 

Another intersection between the main issues of Restoration historiography and 

this study is how writers thought about the Civil War and used its legacy in the polemics 

of the 1680s.  More specifically, these pamphlets illustrate that many Britons feared the 

conflicts which had ripped apart the three kingdoms had not been fully solved and those 

old wounds would be reopened.  In fact, there were a range of related fears at play.  On 

the one hand, some English subjects felt that the Crown was trying to surpass the 

constitutional boundaries which they believed had traditionally restrained the monarchs 

to work within the framework of the law and consult the will of the political classes 

through bodies such as Parliament.  In this respect, the memory of Charles I’s personal 

rule and the legally-questionable measures the King took to gain revenue and political 

control served as a warning of what could happen if the Crown expanded its powers too 

far.  On the other hand, there were also fears that those criticizing the monarchy had a 

broader and more threatening agenda.  Some Britons saw the monarchy as the keystone 

in the institutional structure of laws, consultative bodies, and the religious hierarchy of 

the national church.  From this perspective, the critics who were assailing royal policy 

were likely to destroy the stability of the entire society.  Indeed, the importance of the 

monarchy for holding together the entire edifice of society was the main historical lesson 
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these loyalists took from the Civil War and Interregnum.  Such positions were further 

complicated by the pressures of the three kingdom context; where the monarchy’s 

supporters (whether they were Scots or English) were primarily concerned with the 

stability of their own kingdom at the possible expense of another British kingdom’s 

stability.   

Although the longer-term perspective concerning the importance of the 

anniversary of the Revolution of 1688 (including its impact on American and European 

political and ideological contexts, and the growth of British state and military power into 

a mighty colonial empire) is an important field of research, such issues can obscure the 

way Britons would have participated in these arguments at the time.
19

  Therefore, this 

study attempts to narrowly examine the implications of historical arguments as an 

ideological discourse as opposed to part of a progression of historical methodology.  The 

question of the origins of the modern discipline of academic history has been an inherent 

question in many of the recent intellectual histories of ideological scholarship in the 

Restoration.  Although temporally narrow approaches have been used to examine other 

facets of ideology during the seventeenth century, studies of historical discourses during 

this time period have frequently examined historical analyses from the viewpoint of 

unfolding norms of scholarship.  Most famously, J.G.A. Pocock’s The Ancient 

Constitution and the Feudal Law examined the ways in which investigations of 

politically relevant historical or legal questions influenced the development of historical 

                                                 
19
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method over the course of the seventeenth century.
20

  Since Pocock’s work, other works 

have appeared which directly address the ways in which earlier medieval and renaissance 

modes of writing about the past slowly gave way to a new field of social science.
21

  Some 

scholarship has also connected developments in how history was thought and written 

about to a more general shift in European intellectual culture which moved away from the 

quest for certitude and instead evaluated evidence in light of which interpretation was 

most probable.
22

   

My work draws upon this kind of research to understand how historical thinking 

and writing was performed at the time, but attends more closely to the persuasive and 

interventionist function the writers were aiming to produce.  Focusing on historical 

discourse as set of patterns which served as an ideological implement at a very specific 

point in time resists the tendency to place these works at a point on a teleological 
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development of modern modes of history.
 23

  The developmental focus has neglected 

important facets of how and why the past mattered and could be mobilized in ideological 

debate.  For instance, existing historiographical literature has not emphasized the near 

unanimity with which even opposing pamphleteers adopted identical historical 

frameworks.  The fact that the polemicists of various allegiances all worked within a 

single shared discourse has important repercussions in how we analyze the political 

discourse of the late Restoration. 

Replacing the question of how the discipline developed with a focus on 

interrogating these sources as part of an ideological moment revealed a surprising degree 

of unanimity in these writers’ approach to the past and how it was to be used in 

contemporary debate.  This finding in turn provides an unexpected intervention into a 

recent historiographical argument concerning the ideological environment that led to the 

Glorious Revolution of 1688.  An influential, recent monograph from Steve Pincus 

argues that there were two competing models for modernizing the British state and 

society during the late Restoration.  According to Pincus, the Revolution of 1688 

represented a struggle between an autocratic and centralizing French model of the 

modern state and a commercial and constitutional Dutch model.  Thus 1688 constituted a 
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“modern revolution” in the sense that one vision of how to intentionally transform the 

state and society overcame another entrenched set of interests which were pushing for 

different kind of transition.
24

  Pincus’ characterization of the Revolution in 1688 as both 

revolutionary and simultaneously not a pre-ordained result of human progress targeted 

both Whig historians (who argued that the “Glorious Revolution” was a largely bloodless 

transformation laying the foundations for a modern constitutional monarchy) and recent 

historians who have characterized the Revolution as a fundamentally conservative 

reaction against James’ dangerous innovations.
25

  An exhaustive examination of these 

pamphlet debates will show that these writers universally tried to confront the issues of 

their day by seeking to maintain continuity with the past rather than implement either a 

French or Dutch reform agenda. 

Summary of the two cases 

The two pamphlet debates both centered on questions of historical fact, but spent 

nearly as much time analyzing the contemporary implications of these differing 

interpretations of the past.  Both provoked continued debate and several rounds of 

rebuttal and counterargument.  As such, they represent ideal case studies for how 
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seventeenth-century polemicists attempted to fashion a usable past to back their interests 

or combat their fears. 

The first historical controversy covered in this study stemmed from a court case 

which was in turn the result of Whig Parliamentary maneuvering within a series of 

broader ideological conflicts stretching from the mid 1670s until the Revolution of 1688.   

The Whigs feared the Crown’s attempts to circumvent the law or Parliament as well as 

the prospect of a Catholic coming to the throne.  These fears arose in the wake of Charles 

II’s Royal Declaration of Indulgence in 1672 (suspending the execution of the penal laws 

which punished Catholics or Protestant Non-Conformists).  The threat seemed to grow 

even more pressing when James, the Duke of York and Charles II’s heir, refused to take 

the oaths demanded by the Test Act in 1673.  This refusal publically revealed him to be a 

Catholic.  The political events of the next fifteen years would fluctuate from crisis to 

crisis as the two sons of Charles the Martyr attempted to assert what they believed to be 

their royal prerogative rights.  Opponents were afraid that the Court and its supporters 

were trying to erase the protections which they as English subjects had always enjoyed 

and replace the limited monarchical constitution with an absolutist regime modeled after 

Louis XIV’s France.  Thus fears of absolute monarchy combined with religious 

prejudices against Catholics in a set of ideas which John Miller calls “Popery”.
26

  This 

became a long term concern to the Stuart monarchs’ Protestant subjects which 

occasionally erupted to the surface in particular crises.  One such crisis was the Popish 

Plot, where the loyal Protestant subjects erupted in anger upon the public revelation of a 

                                                 
26

  John Miller, Popery and Politics in England 1660-1688 (Cambridge: Cambridge University Press, 

1973), 68-90. 



20 

 

supposed Catholic plot to assassinate Charles II and bring James to the throne.  

Parliamentary hearings and an official investigation were launched, but the most zealous 

group of Protestants (led by Anthony Ashley Cooper, the Earl of Shaftesbury) attempted 

to take the opportunity to reduce the power of the Court and its ability to unilaterally 

provide protection to Catholics or royal ministers through the exercise of prerogative 

powers.
27

 

These tensions between the Crown and Parliamentary leaders led to the first 

pamphlet debate, which included elements of religious, legal, and historical argument 

relevant to the wider issues of constitutional debate.  In the wake of the Popish Plot, 

Shaftesbury wanted to remove Charles II’s chief minister, Thomas Osborne, the Earl of 

Danby, through impeachment.  Danby led the faction within the two Houses of 

Parliament which the King relied upon to protect his legislative interests, therefore 

Shaftesbury saw Danby as the chief obstacle to gaining full control of Parliament.
28

  The 

House of Commons found Danby had “encroached to himself regal power” during his 

attempt to raise an army and pay for it with money obtained from France and began 

proceedings against him for treason.  Charles prorogued Parliament, in part to save his 

minister from this trial, while Danby resigned his office as Lord Treasurer and then went 
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into hiding.  In his absence, the Commons passed a Bill of Attainder against him in April 

of 1680, at which point Danby turned himself in and mounted a legal defense based upon 

the royal pardon Charles had granted him.  The Whigs in both of the Houses of 

Parliament, led by Shaftesbury, insisted that a royal pardon could not apply in this case of 

an official’s wrong doing, and therefore they claimed Danby had to stand trial.
29

  Because 

a member of the peerage could only be tried by a jury of his peers, Danby’s trial had to 

occur before the House of Lords.  The pamphlet war which I am examining resulted from 

Shaftesbury’s attempt to manipulate the jury which would determine Danby’s guilt or 

innocence in this case. 

 Shaftesbury and his allies could not obtain a conviction in the impeachment trial, 

largely because the bishops formed a royalist voting bloc which refused to accept the 

charges against Danby.  Stuck in this political dilemma, Shaftesbury invented a clever 

argument that would solve his problems by overcoming the bishops' obstruction in the 

House of Lords.  On April 14
th

, 1679 Shaftesbury moved that the bishops were not 

entitled to sit in the House of Lords during “cases of blood”, because they were members 

of the spiritual estate and were therefore prohibited by canon law and the secular laws of 

England from shedding blood.  As clerics, the Gospels commanded them to fulfill a duty 

of being merciful, therefore they could not participate in cases which involved corporal or 

capital punishment.  During the ensuing Parliamentary debate, the bishops and some of 

the lords who backed Danby accepted a certain portion of Shaftesbury's argument, 

because they did not challenge the claim that the prelates should not take part in 
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pronouncing the sentence of death against the accused.  Nonetheless, they argued that 

bishops retained a partial right of participation in any trial.  This group was strong enough 

within the House of Lords that they pushed through a resolution on May 13
th

 which 

claimed “that the Lords Spiritual have a right to stay in court in capital cases, till such 

time as judgement of death comes to be pronounced.”
30

 

 Due to the particular circumstances of the case, the Lords Spiritual could achieve 

their objective of saving Danby from impeachment without having to see the trial all the 

way through.  The king had granted Danby a pardon, so the most important stage among 

the trial's preliminary findings would be the inquiry into the legality of this pardon.
31

  

Charles II was determined that his prerogative right of granting a pardon should be 

upheld, therefore he pressured the bishops to remain in the House of Lords and vote to 

maintain Danby’s pardon.  The King and Danby retained a very slim majority in the 

Lords which was completely dependent on the participation of the bishops.  In a vote on 

May 10
th

, sixteen of the bishops voted for Danby while only two voted against.  If 

Shaftesbury was to get rid of Danby, he needed to force the Lords Spiritual out of the 

House in order to declare the royal pardon illegal and continue the proceedings.  Twenty-

seven of the temporal lords signed a protest against the continued presence of the bishops 
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during the early stages of Danby's trial, but they remained in the House of Lords 

nonetheless.
32

   

The Commons continued to protest the continued presence of the bishops for 

Danby’s trial, and the Commons' charges against the bishops provoked a bitter 

controversy over the respective privileges of the two houses which deadlocked all 

Parliamentary business.  The king first prorogued and then dissolved this contentious 

Parliament in July of 1679.  The dissolution killed two pieces of pending legislation 

which would have far reaching effects during the next two years of political turmoil: on 

the one hand, the Exclusion Bill was temporarily defeated only to be reintroduced after 

new elections; on the other hand, the Licensing Act lapsed removing the press censorship 

apparatus and allowing an explosion of ideological literature and public debate.
33

  The 

arguments concerning bishops in an impeachment case carried over from Parliamentary 

debate and into print where the issue continued to elicit publications for the next two 

years. 

The debate had Parliamentary and legal origins, but it quickly became contested 

primarily in terms of historical fact and interpretation.  In particular, pamphleteers 

attempted to manipulate the links between historical antecedents and their implications in 

Restoration England.  Although it was widely conceded that the bishops had in the past 

been absent during trials of blood, the question was still open as to precisely why this was 

so.  The main point of contention was the relationship between canon law and the English 
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common law.
34

  After the break with Rome, canon law no longer applied to England.  

The question at the heart of the debate was if the usage of a certain principle of canon law 

had been followed in England for so long that it had become an integral part of the 

secular body of common law.  Shaftesbury’s opponents argued that the provision had not 

become part of the secular law, therefore the practice of excluding the bishops had been 

thrown out with all the rest of the Popish intrusions into English society.  Both positions 

had serious ideological consequences, because both Tories and Whigs agreed that 

misinterpreting this historical and legal issue threatened to produce a cascading effect 

which would throw off the delicate institutional balance in the English constitution.  

However, they disagreed about which was the more grave and immediate threat to this 

social order: an absolutist king trying to attain popish powers or Parliamentarians 

reviving the rebellion of the Civil War. 

 The second case was a battle over the time and place in which the Scottish 

monarchy had been founded.  This debate arose after a collision of ideological interests 

which were generally supportive of the royal cause, but which were operating in different 

British contexts.  An Anglican clergyman writing to defend the episcopal Church of 

England was debunking the claims made by Presbyterian and Non-Conformist opponents 

that the earliest British Church had been organized in Scotland in the absence of bishops.  

However, this attack on the Presbyterian version of Christian history also necessitated a 

claim that the Scottish royal dynasty did not arrive in the Isle of Britain until the sixth 

century after Christ.  This assailed the official Stuart propaganda in Scotland which 

prominently featured claims to dynastic continuity dating back to the arrival of King 
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Fergus in 330 B.C.  The Scottish lawyer who wrote in this debate objected to the way in 

which this rewriting of history weakened the authority of the King in Scotland.  He 

strongly reasserted the power of the dynastic principle based on the historical claim to an 

ancient founding and continuity.  This was a particularly tendentious point to the Scottish 

backers of the Stuart dynasty, as the principle of hereditary succession had been attacked 

decades earlier by Cromwell and much more recently by the Exclusion bills in the 

English Parliament.  

Both sides of this British debate were attempting to defend the established 

religious and political hierarchies, but unfortunately made contradicting historical claims 

in the process of these learned tracts.  The debate started when an Anglican cleric 

William Lloyd, the Bishop of Saint Asaph, was trying to disprove historical claims that 

the first church in Scotland had been founded on Presbyterian ecclesiological principles.  

Like the case of bishops in Danby’s trial, the earliest institutional form was considered to 

be the authoritative model which ought to be followed.  Therefore, it was  imperative to 

the episcopal churches of Scotland and England to show that they had a common heritage 

of being founded by bishops.  One of Lloyd’s arguments in the process of disproving his 

religious opponents’ foundational myth was that the Scots had not lived in the northern 

part of the Isle of Britain at the time that dissenting Protestants claimed a presbyterian 

church had been formed there.  Lloyd claimed that the Scots lived in Ireland until the 

early years of the sixth century A.D., therefore a corollary of his argument was that the 

Scottish kings between 330 B.C. and 503 A.D. were historical fictions.  Lloyd’s interest 

in the Scottish kings was completely accidental and a byproduct of his argument against a 
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history of Presbyterian religious organization.  His argument was intended as a religious 

intervention, not as a political message. 

 The political implications of this ecclesiastical argument compelled Sir George 

Mackenzie of Rosehaugh, the Royal Advocate (or the Crown’s chief lawyer in Scotland), 

to reply in defense of the part of the Scottish royal line which Lloyd had tried to 

invalidate.  Mackenzie feared that an attack on one of the monarchy’s claims to authority 

in Scotland would encourage further misbehavior by rebellious Stuart subjects such as the 

Scottish Covenanters or English Whigs.  As Royal Advocate, he had been busy 

prosecuting such rebellious subjects and in the process earned himself the nickname of 

“Bluidy Mackenzie”.
35

   More precisely, he wrote to defend the special importance of the 

principle of royal hereditary succession in Scotland, but he also defended it as a principle 

which more loosely applied to other Stuart British subjects.   

Hereditary succession was a particularly important issue in Restoration Scotland.  

After the chaos and uncertainty of the late 1630s through to the return of Charles II in 

1660, the return to a system which was widely believed to have worked for nearly two 

millennia was a welcome relief.  Indeed, to some of the more strict Presbyterians, the 

King’s return seemed an act of divine Providence analogous to Moses’ return to the Jews 

after his time in exile in Midian.
36

  Despite widespread Scottish acceptance of the 

historical claims about the age of the monarchy and acknowledgement that the principle 

of heredity was ideologically important, there were competing interpretations of what that 
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meant with respect to the relationship between king and subject.  Some Scottish 

Presbyterians insisted on a religiously based right of resistance (a group of these called 

the Covenanters launched a rebellion in 1678), while other Scots emphasized a notion of 

an original Scottish national community which had given a limited grant of power to its 

monarchy and still retained certain powers of oversight, and some Scots (including 

Mackenzie) adhered to a divine right notion of monarchy.
37

  The history of the monarchy 

could be manipulated to serve any of these perspectives.  Mackenzie’s pamphlet was an 

attempt to control this narrative and prevent any further disruptions from the rebellious 

Scottish Covenanters. 

These issues were not confined to the Scottish kingdom alone; they spilled over 

the borders and interacted with the wider British context as well.  The same ideological 

splits on subjects’ right to resistance had analogies in English monarchical and 

ecclesiological debate.  Just as a certain interpretation of history could be used to support 

or attack an ideological stance in Scotland, so too could it have implications beyond the 

English border.  This was true in both political
38

 and religious
39

 spheres.  Mackenzie 

                                                 
37

  Jackson, Restoration Scotland, 45-64.  Also see Sir George Mackenzie, Jus regium, or, The just and 

solid foundations of monarchy in general and more especially of the monarchy of Scotland, maintain'd 

against Buchannan, Naphtali, Dolman, Milton, &c. (London : 1684). 
38

  For instance, the historical attitudes towards the monarchy also informed the efforts of a certain royalist 

faction in Edinburgh during the Exclusion Crisis.  In response to the English attempts to disinherit the 

Duke of York from the throne, the Scottish Parliament passed an act strongly reaffirming the principle 

of hereditary rule in Scotland (The Succession Act of 1681).  This legislation affirmed that the kings 

derived their royal power “from God almightie alone” and the succession could not be altered from 

hereditary succession, even by act of Parliament.  Furthermore, both English and Scottish observers 

understood this act as an attempt to introduce a new obstacle to hold up the Whig’s attempts to excluded 

James from the succession.  Jackson, Restoration Scotland, 49-50. 
39

  Lloyd’s explanation of why he had to write the book which started the controversy was that it was 

necessary to prevent English Non-Conformists from using this historical narrative to attack the Church 

of England. He clearly saw the use of this Scottish narrative as a foreign imposition which had to be 

disarmed, but he displayed no explicit concern for how debunking this myth might help or harm the 

established Episcopal Church of Scotland.  William Lloyd, An historical account of church-government 



28 

 

keenly felt these interconnections and castigated Lloyd for having written what amounted 

to lese-majesty or an attack on royal authority. 

As the chief royal lawyer, Mackenzie felt bound to defend the veracity of the 

claims which underpinned the royal succession and the monarchy’s political and legal 

authority.  He picked up his pen and wrote a refutation of the historical attack which 

Lloyd had mounted on the earliest Scottish kings.  However, this was not the last word in 

the controversy.  Edward Stillingfleet, another Anglican cleric and friend of Lloyd, wrote 

a defense of Lloyd’s critique and worked to debunk Mackenzie’s claim that the origins of 

the monarchy were beyond the boundaries of what a subject could historically critique.  

Like Lloyd, Stillingfleet launched an attack on the sources for Scottish history which 

supported the traditional view of the royal dynasty.  In this task, Stillingfleet drew an 

explicit line between what he claimed were purely antiquarian matters which were proper 

to a work of scholarship on the history of the Christian Church in Britain and ideological 

attacks on the royal house.  Legal definitions of subjects’ obedience to monarchical 

authority ought not enter the picture. 

Mackenzie challenged Stillingfleet’s argument in a second, and final, reply.  In 

this pamphlet, Mackenzie defended his earlier use of legal criteria as analogous to the 

criteria for evaluating historical evidence.  By this point in the argument, the original 

problem of how to prevent English Nonconformists from mobilizing Scottish 

ecclesiastical history to back Presbyterian claims had been completely forgotten.  The 

question became an entirely political issue concerning the extent to which the narrative of 

                                                                                                                                                 
as it was in Great-Britain and Ireland, when they first received the Christian religion (London: 1684), 

“Preface”, 4-5. 
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a political and dynastic founding during the fourth century B.C. was integral to 

monarchical authority.  To this end, Mackenzie also strengthened and extended his 

previous defense of the narrative sources of Scottish history and oral tradition upon 

which the royal dynasty had based their claims. 

Just as with the question of bishops voting in Danby’s trial before the House of 

Lords, the three pamphleteers in this debate attempted to manipulate a historical narrative 

to maintain the correct order of society in the face of contemporary distortions.  These 

writers saw different threats to the religious and political orders, and shaped their 

arguments about the past in ways intended to forestall these problems.  As the situation 

changed, the ideological needs which caused them to look to history shifted as well.  By 

the time that Mackenzie published this second defense in 1686, political turmoil 

surrounding James II’s Catholic religion and absolutism was coming to dominate the 

national attention.  This debate petered out with the Revolution of 1689 and a new wave 

of writings predominated on the more immediate political problems and justifications 

concerning a new constitutional settlement.
40

  Despite the fact that both of these cases 

eventually fell out of the public eye after events had passed them by (and new crises 

occupied public attention), they complement each other well insofar as they illustrate 

multiple facets of the complex intersection between history, ideology, and contemporary 

late seventeenth-century problems. 

 The following analysis is divided into two major parts which illustrate the diverse 

patterns of their historical discourse and argument.  Chapter 1 illustrates the claim I made 

above that the pamphleteers on opposing sides of both debates all shared an 

                                                 
40

  Jackson, Restoration Scotland, “Chapter 8: The Revolution of 1688-1689”. 
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understanding of what history meant in the context of their own political problems.  This 

chapter will describe the arguments of each pamphlet holistically so as to capture the 

logic of how each pamphleteer deployed arguments about history to back certain interests 

while debunking opponents’ claims.   

Relying on the insights developed in the first chapter, the three chapters of Part II 

turn to more topical treatments of how historical scholarship and British ideologies 

intersected in these pamphlets.  Chapter 2 will address how writers attempted to control 

the debate by making claims about the proper scope of the question and about which 

sources were appropriate to the analysis.  Chapter 3 will address the important ways in 

which ideas about religious history and institutions were intertwined with political issues.  

Finally, the last chapter will examine the ways in which geographic location was 

connected to these arguments in order to show how spatial and temporal elements 

coexisted in seventeenth-century conceptions of institutional development and 

ideological trajectories. 
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Chapter 1: The Social and Historical Fabric of Interconnected 
Institutions 

 

 Seventeenth-century polemical writers could not craft an argument about any of 

the major institutions in British societies without having to activate a series of discourses 

about other institutions as well.  The close historical relationships between a host of 

institutions such as the national churches, monarchies, laws, geography, and customs 

(and, in some cases, the differences between the British kingdoms themselves) all 

prevented the isolation and historical critique of one particular institution.  Furthermore, 

the way these elements within the social fabric were entangled with each other in 

narratives of the past provided a model of how they were supposed to interact in the 

present and future as well.  This way of thinking was of particular importance in the 

1680s, because Restoration elites were obsessed with preventing a recurrence of the 

breakdowns of social and political order which had wracked the kingdoms in the 1640s 

and 1650s.  In practical terms, if writers wanted to argue about the origins and history of 

one of these institutions, they had to address the parts of the narrative which served as 

strings connecting the institution to the rest of the social fabric.  Therefore, they could not 

argue against certain historical understandings in isolation, and debates were forced to 

expand their arguments to address how historical revision affected the rest of the social 

fabric. 

Despite different understandings of British institutions and certain moments in 

history, the participants in these debates generally shared a similar conception of the 

overall trajectory of history.  In short, they all assumed that there had been a point in the 
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hazy, early history of Britain (and its various peoples and component kingdoms) when 

national institutions developed and had worked together harmoniously.  All these 

pamphleteers implicitly agreed that this often unattested moment in history provided the 

model which the seventeenth-century institutions ought to follow.  Furthermore, this 

early moment in time often provided historical reasons why different institutions were 

linked to each other.  Thus arguments about early institutional linkages and origins were 

often connected to the belief that these institutions ought to continue to support each 

other in the way they had originally worked together.  There were multiple ideological 

strands which could back up this assumption that original and foundational moments 

provided the most fitting pattern and definition of how institutions should work.  One 

possible reason to look back to foundational times was the focus in the humanist natural 

law tradition upon an original contract whereby the government was created.  Another 

possible reason, unique to England, was Sir Edward Coke’s claim that the common law 

was an unchanging structure that had been preserved perfectly intact down to the 

seventeenth century.  Most prominent English legal scholars (John Selden, for instance) 

believed this claim to be false and preferred to define the common law as an evolving and 

flexible set of legal customs and maxims, but Coke’s static view still held some influence 

in society at large.
1
  However, the attempt to reconstruct the hazy period of history before 

written records often introduced further polemics as debates over the societal conditions 

at the time of foundation affected groups who were not involved in the original quarrel. 

                                                 
1
  See J.P. Sommerville, Royalists and Patriots: Politics and Ideology in England, 1603-1640 (London: 

Longman, 1999), 58-65, 81-90; and Glenn Burgess, The Politics of the Ancient Constitutions: An 

Introduction to English Political Thought, 1603-1642 (University Park: Penn State University Press, 

1992). 
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This expansion of the argument happened in the debate about bishops voting in 

capital cases, because various debaters could invoke different threats.  The Popish Plot 

and Exclusion Crisis revealed the threatening possibility that a Catholic would succeed to 

the throne.  The Reformation belief that Catholics were generally disposed to make 

attempts at usurping authority started with ideas and propaganda aimed at the medieval 

papacy, but most English Protestants still believed Catholic rulers would subvert 

subjects’ rights and turn the powers over to Rome.
2
  The coronation of a popish monarch 

would have also threatened the Anglican Church, which caused supporters for the Church 

of England to attempt legislative solutions to maintain the church through a period of 

Catholic reign.
3
  Despite a shared belief in these religious ideologies, two distinct camps 

developed very different responses to the political and religious crises of the late 1670s 

and early 1680s.  Each of these camps understood institutional histories in a particular 

light, which also included an interpretation of how these institutions were linked to the 

rest of society and ought to support the maintenance of the correct social order. 

Those on the Tory side feared the threat of foreign religious domination (directed 

from Rome), but they also feared a renewal of the Civil War political projects which 

                                                 
2
  James was not the only figure within the restored Stuart dynasty who aroused such fears. Charles II 

gave his subjects further reasons to fear by diplomatic attempts to conclude an alliance with Louis XIV 

against the Dutch, especially once the secret terms of the Treaty of Dover were made known. John 

Miller, Popery and Politics in England 1660-1688 (Cambridge: Cambridge University Press, 1973), 67-

69, 106-116. Furthermore, this threat of a monarch moving the Church in a direction which was 

perceived to be too Catholic was a major part of the politics against Charles I which led to the Civil 

War. 
3
  Ironically enough, Danby had been one of the leaders in the attempt to protect the Anglican Church 

from this situation.  In 1676 he had introduced two separate bills to Parliament to address this problem.  

The first would have committed all ecclesiastical affairs to a council of Protestant bishops in the case 

that a Catholic took the throne and provided for a Protestant education for a Catholic monarch's heirs.  

The second would have permitted lay Catholics to register and pay a fine to legally practice their faith, 

but retained penalties against priests and prevented new conversions to Catholicism.  This was seen as a 

concession to appease a Catholic king who would not want to see his co-religionists prosecuted in court.  

See Miller, Popery and Politics, 144-146. 
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caused the dissolution of the monarchy, Anglican Church, and House of Lords.  The 

threat of tyranny and destruction of the common law was a common motivating factor on 

the Whig side.  Any perceived threat to a subsection of one of these institutions became a 

prelude to the dissolution of all of English society.  Furthermore, many Protestants (both 

Anglicans and Dissenters) considered a Catholic tyranny especially dangerous to the 

English legal system, because they believed the heir apparent would ignore their tradition 

legal rights.  James was known to admire Louis XIV, who was busy eradicating the rights 

and protections which Protestant Huguenots had enjoyed since the French Wars of 

Religion.
4
 

 The origins of the argument about the age of the Scottish monarchy were also a 

direct result of the extent to which different institutional elements were intertwined.  

William Lloyd, an English cleric tried to attack the historical grounds for 

Presbyterianism; he inadvertently raised the ire of George Mackenzie, the Scottish Chief 

Advocate, who wrote to defend one of his king's claims to honor and authority.  The key 

points they debated were: first, when the Scottish Church came into existence; and 

secondly, the time at which the Scots left Ireland to found a new colony in the northern 

                                                 
4
  Miller, Popery and Politics, 116-119.  Also see the discussion of the conflicts within Continental 

Catholicism, especially between Louis XIV and Innocent XI.  James was widely known to favor a 

Gallican interpretation of Catholicism which placed more power over the Church in the hands of the 

temporal ruler.  This position was supported by the polemical activities of the Jesuit order, which fought 

against many other Catholics to uphold Louis’ power.  James’ closest spiritual advisers were French 

Jesuits, so his countrymen assumed that he would craft a royal religious policy that followed this model.  

This would eventually result in a split within the Catholic party at court between the rich, traditional 

aristocratic Catholics and the inner circle of James’ advisers who were more heavily influenced by the 

Jesuit position.  Steve Pincus, 1688: The First Modern Revolution (New Haven: Yale University Press, 

2009), 117-126.  The association with Jesuits and their subversive and regicidal tendencies could only 

have hurt James in the eyes of his English subjects. 
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part of the island of Britain.  Despite the disagreement between the two sides, each 

wanted to preserve the authority of both the monarchy and respective national churches. 

 In both of these debates, the nature of these interconnections made it very hard to 

conclude any argument about the history of ideologically important institutions.  

Discounting a claim about part of one institution's history often affected the way other 

people understood a different entity within British society.  These new participants in the 

argument would then write to refute the evidence or interpretation which threatened 

them.  They often contradicted their opponents by arguing that the terms of the argument 

had been misconstrued in some way. The new pamphlet would then try to reformulate the 

debate in a way which preserved the relationship between their institutions and the one 

which had originally been attacked.  At this point, the original author or an ally had to 

take the time to refute this second argument in order to maintain the incorrectness of their 

original opponent's claim.  

 The entire debate over the bishops voting in the House of Lords embodied these 

tendencies.  Writers produced a string of pamphlets which were all trying to establish a 

view of English society, and the histories of its component institutions.  In pursuing this 

task, each emphasized the particular interconnections they found most important.    The 

Scottish case was slightly different, in that it was the result of a confrontation between a 

nationalist narrative and ecclesiastical antiquarians with very different ideological 

concerns.  Yet, the same dynamic occurred within these pamphlets.  Both sides assumed 

that Scottish and English society were unchanging arrangements of interlinked social 

elements.  The prestige and normative correctness of their respective institutions were 
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linked to historical narratives and especially to longevity.  The fiercely antagonistic 

stance of both nations' writers displayed their firm belief that the national institutions, 

such as monarchy and church, must either stand or fall together. 

The precise details of how the polemicists understood their society and 

institutions are very important to my argument, because each side shared a large set of 

assumptions which amount to a shared analytical framework.  The differences were due 

to the way individual writers prioritized either the institutions themselves or the linkages 

between institutions.  The complex institutions and histories which shaped British 

ideologies gave rise to very complicated sets of allegiances, which was why it was so 

difficult to argue about ideological issues. 

 In both of these debates, the writers shared a set of basic assumptions which help 

explain both how they argued against each other and why the arguments began in the first 

place.  These shared assumptions shaped both the course of argument in an individual 

pamphlet as well as encouraged responses from opponents.  Later pamphlets written for 

the other side frequently argued that opponents were not only mistaken, but also 

dishonest.  Each writer was sure that they knew the way institutions had worked in the 

past (and therefore could describe the way they should have been working in the present 

and future), and further believed they had legitimate sources (such as narrative histories 

or legal documents) proving the correctness of their historical narrative.   

The pamphleteers in both debates also treated their opponents in an extremely 

consistent manner.  The opposing narrative was always characterized with the suspicion 

that the people backing it were trying to manipulate history in order to invade the rights 
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of other social elements.  Proponents of one view treated both their contemporary 

opponents, as well as the sources upon which the opposition’s versions of history were 

based, in this manner.  I found that these seventeenth-century writers frequently projected 

the motivations which they believed caused medieval writers to manipulate the historical 

narrative onto their contemporary opponents. 

 Finally, a brief description of the organization and purpose of this first chapter is 

necessary, especially to explain its length and at times very descriptive nature.  Most 

works on the history of political thought would organize the presentation of the 

pamphlets in topical arguments about how writers used certain ideas, terms, or 

ideologies.  Such an organization reflects the current historian’s interests in a discursive 

field such as common law, Anglican royalism, contractual resistance theory, radical 

Whiggism, or popery.  Valuable work has been done for all of these topics, which 

informs my own work by illuminating the development of these ideas in political, 

intellectual and social contexts.  Such studies have also elucidated the ways in which 

some of these constructs intersect with each other (in the conjunction between Anglican 

royalism and anti-popery, for instance).   

However, my findings on these two debates have caused me to slightly shift the 

focus in this first chapter to the overarching framework within which pamphleteers 

argued.  I hope this emphasis will allow us to better understand how these scholars saw 

their historiographical efforts as fitting into an idea of what had been the English (or 

Scottish) past, present, and future.  This approach developed mainly due to the 

similarities I found in all of these pamphlets.  These similarities disappear if the analysis 
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focuses on extracting certain topical elements out of the works.  Treating them as entire 

units allows me to show the consistent pattern which runs deeply through all of these 

pamphlets.  Each developed a very broad (and at times even comprehensive) view of 

English or Scottish society, whether this view was described explicitly or can be found in 

the implicit assumptions which the debaters used.  Therefore, I have elected to treat each 

pamphlet as a coherent whole, because such an approach is necessary in order to explain 

why they were writing, the logical development within their pamphlets, and ultimately 

why the arguments were unable to convince the opposing side.
5
  If each pamphlet is not 

treated as a comprehensive position, it becomes impossible to describe why each 

participant felt it was necessary to bring other institutions and their histories into the 

argument.   

Evaluating the pamphlets in this way allows me to examine the internal logic of 

each pamphlet, which reflected the writer’s beliefs about the origins and proper functions 

of British institutions, their connections to each other, and how to preserve this entire 

fabric intact for the future.  To this end, Chapter 1 focuses on the inseparability of all 

these elements in the context of Restoration political argument.  The next three chapters 

will examine some specific thematic elements in more depth, such as ideas about the 

relationship between church and state or attempts to control how the argument was 

                                                 
5
  Furthermore, this type of organization avoids the problem of reductionist presentations of the complex 

ideological positions held in the seventeenth-century.  I believe it is a mistake to reduce the arguments to 

monolithic “Tory” or “Whig” positions.  Overlapping ideological commitments could interact in 

interesting ways which could (in certain circumstances) cause a writer to defend a political position 

which favored those to whom he was generally opposed.  For example, the first pamphlet in the debate 

defending bishops’ participation in Danby’s trial was written by a committed Whig.  Another example of 

a Tory leaning bishop taking up Shaftesbury and the Whigs’ cause will be discussed in depth in Chapter 

3.  Therefore, when I use the term “Whig” or “Tory”, I am referring to the different political positions 

on the narrow issue of excluding James from the throne, although this was a touch stone ideological 

issue that was connected with many other positions. 
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framed.  These chapters will more closely resemble the topical organization and 

arguments which are familiar to the field of intellectual history, and the analyses 

contained within these chapters heavily rely on the insights about the common 

assumptions and shared argumentative framework which I demonstrate in Chapter 1. 

Thomas Hunt and Tory Fears of Renewed Civil War 

Shaftesbury appealed to the custom that bishops did not sit in the House of Lords 

during capital cases in an attempt to procure a body of judges which would arrive at the 

verdict which he wanted.  His maneuvers provoked a conflict in print which touched 

upon much broader visions of English society.  In particular, the place of the bishops and 

their dual role as spiritual ministers as well as part of the kingdom’s governing elite come 

under close examination.  This was a doubly loaded question, as the issue of whether 

bishops had been part of the governance of the early church influenced the justifications 

for their spiritual power which in turn was entangled with their temporal authority and 

support for the monarchy.  The first pamphlet which tried to refute Shaftesbury’s 

argument that the bishops should withdraw from Danby’s trial was Thomas Hunt's The 

Honours of the Lords Spiritual Asserted (1679).
6
  Hunt, a lawyer by profession, was 

trying to defend the interests of the Church (and earn royal patronage) by defending the 

bishops and Danby.   

                                                 
6
  Hunt wrote the pamphlet in a bid to secure patronage from the Church, but he failed to receive the 

desired benefits.  Therefore, he switched sides shortly after writing this pamphlet and began to write for 

the Whig opposition with two exclusionist pamphlets: Great and Weighty Considerations Relating to the 

Duke of York (1680) and his Postscript for Rectifying some Mistakes in some of the Inferior Clergy 

(1682).  See Melinda Zook, “Hunt, Thomas (1626/7–1688)”, Oxford Dictionary of National Biography, 

online edn, (Oxford: Oxford University Press, 2004). 
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The problem of explaining away cases where the bishops withdrew in order to 

maintain a linkage between the bishops of the established church and the stability of 

society (usually understood as preserved through English law) was the central intellectual 

dilemma supporters of the bishops had to solve.  The strategy that Hunt used, along with 

the rest of the pamphleteers arguing for the Tory side, was to emphasize the split with 

Rome as a moment when the English Church purged erroneous Catholic practices and 

returned to the purity of early Christianity.  In this work, Hunt draws upon a much wider 

variety of arguments to show the incorrectness of Shaftesbury’s interpretation of the 

custom as a binding legal norm and influence public opinion amongst the community’s 

political leaders.  His argument also illustrates why the relatively narrow question of legal 

obligations placed on clerical status had the potential to influence a wider constitutional 

crisis if the Church was weakened to the point where it could no longer support the 

monarchy.  

From the very opening of this treatise, Hunt proclaimed that recent historical 

experience had proven that the best available form of Christianity, the fate of the 

monarchy, and the wellbeing of (good and loyal) English subjects were all connected.  

Indeed, they were so interconnected that an attack on the bishops could only be a prelude 

to a wider offensive with the same goals and wicked personalities as had characterized 

the Parliamentarian side in 1641.   In reply to Shaftesbury's parliamentarian maneuvering, 

Hunt proclaimed that the Whigs were attempting to return to the treasonous tactics which 

they used during the Short and Long Parliaments.
7
   

                                                 
7
  In fact, Hunt invoked the continuing threat from the same kind of men who provoked all of the 

problems of 1642 in the very first sentence of his note to the reader.  Thomas Hunt, The Honours of the 
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 Hunt began his argument with a historical review of the place of religious leaders 

in pre-Christian societies.  He concluded that priests have always been involved in 

secular affairs, especially in the role of administering justice.
8
  The early Church changed 

this structure out of necessity.  Christ and the Apostles had founded an illegal religion 

which had no role in civil justice.  Yet this was an exceptional situation which did not 

provide a model to be followed in seventeenth-century England.  This disjunction 

between religious and secular authority characterized the early church, but Hunt showed 

that the situation soon reverted to the earlier alliance of religious and political 

administration.  In this account, the temporal and spiritual powers were intertwined in 

such a way that only the direct intervention of God himself, through the granting of 

extraordinary gifts, could permit the spiritual authority to exist without direct support and 

patronage from the secular ruler.
9
  Hunt continued to operate under the assumption that a 

                                                                                                                                                 
Lords Spiritual Asserted: and Their Priviledges to Vote in Capital Cases in Parliament Maintained by 

Reason and Precedents (London: 1679), “To the Reader”.  To a certain extent, he was correct.  One of 

the other participants in the debate had been a leader in the Parliament which rebelled against Charles I, 

and therefore directly participated in the dismantling of the set of institutions which Hunt held so dear.  

Denzil Holles was the author of  A Letter of a Gentleman to his Friend, Shewing that the Bishops Are 

Not to be Judges in Parliament in Capital Cases, but he had also been one of the more important MPs 

in the proceedings to extirpate episcopacy “root and branch” and had been one of the five members who 

Charles I tried to arrest for treason.  See John Morrill, “Holles, Denzil, first Baron Holles (1598–1680)”, 

Oxford Dictionary of National Biography, online edn, (Oxford: Oxford University Press, 2004). 
8
  In these early cultures, Hunt claimed the person who performed religious rituals and the person who 

administered justice were one and the same.  Hunt drew on evidence from ancient Judaic sources, such 

as Philo and Josephus, as well as from pagan cultures such as Egypt and Rome, to support his position 

that there had been no separation between secular and religious administration until Christianity.  Hunt, 

The Honours of the Lords Spiritual Asserted, 1-3. 
9
  To Hunt, the change was due to the fading away of the unique way in which the religious leaders of the 

early church supported themselves.  According to Hunt, the Apostles and other early evangelists had 

been given special spiritual gifts by God through the Holy Spirit.  This permitted them to preach without 

needing to have any kind of special training, which freed up their time to engage in the quotidian secular 

activities of making a living.  However, these spiritual gifts were not permanent.  As an example, later 

Christian leaders were not given the ability to understand and preach in multiple languages, they instead 

had to laboriously learn the tongue.  Hunt argued that once these gifts disappeared, the clerics needed 

the protection and support of the secular authority in order to survive.  They took on the arduous task of 

theological education as well as pastoral duties, and therefore had little time left for any other affairs.  
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spiritual authority was necessary for the moral well-being of all societies, with the 

explicit belief that a correct (in other words, Protestant) interpretation of Christianity 

would fill this role the best.
10

 

 After having shifted the grounds by which secular and religious authority were 

connected, Hunt moved on to examine another historical moment which particularly 

reinforced the specific rights and privileges of the English Church.  The Reformation 

represented a move away from a perverse domination of the kingdom by the Bishop of 

Rome and back toward the proper (post-Constantinian) relations between church and 

state.  However, the threat to the proper Church and state relations had not been 

completely eliminated, as there were still critics who were trying to strip the bishops of 

their proper place within the constitution.
11

   

 Hunt also argued that history showed that there was nothing wrong with priests 

participating in secular government and temporal justice.  The historical fact that such 

men did sit in judgment was part of Hunt's case, but more important to the English 

context was Hunt's arguments concerning the secular sources of the religious leader's 

judicial authority.  First, clergy had a duty to justice which was perfectly consistent with 

their religious roles.
12

  Bishops had exercised coercive powers in the name of the state 

                                                                                                                                                 
Constantine stepped in and established the secular framework of the state supporting religious 

personnel, but this was really a reversion to the earlier condition of a mixture of religious and judicial 

roles.  Hunt, The Honours of the Lords Spiritual Asserted, 2-3. 
10

  Hunt had earlier described the practices of the Church of England which had been abolished by the 

Cromwellians as “the best of Liturgies either Ancient or Modern”.  Hunt, The Honours of the Lords 

Spiritual Asserted, “To the Reader”. 
11

  Hunt, The Honours of the Lords Spiritual Asserted, 3. 
12

  Hunt claimed, “these Imployments were conferred upon those Fathers not as Bishops but as Subjects 

more Eminently qualified than others, both by their Prudence, Experience, and Integrity, as well as 

Humane Learning.”  High clergymen must be endowed with certain gifts and duties.  The possession of 

both learning and moral uprightness were necessary qualities in ministering to a Christian flock as well 
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since a very early period of Christian history, but they did so at the request of the civil 

authority and relying on secular rather than religious power.
13

  For similar reasons of trust 

and a reputation for moral uprightness, a ruler might have chosen ecclesiastical personnel 

in other sensitive roles such as an adviser on a council of state or in a diplomatic role.
14

   

 This involvement in exercising secular authority also added to the honor and 

dignity of the clerics, but canon law soon developed limitations on the clergy which were 

intended to prevent them from debasing themselves with the more corrupting activities of 

daily life.  According to Hunt, the earliest canons which commanded clergy to refrain 

from dealing with temporal and civil matters were clearly intended to prevent them from 

engaging in worldly matters for “sordid ends, and out of Covetous Principles.”  Many of 

the great clerics who wrote these canons were themselves occupied in important 

administrative roles within the governments of their secular states.  Such work was 

considered acceptable for a cleric to engage in, because the work benefited the body of 

Christian believers whom the bishops were charged to protect and lead.
15

  Properly 

understood, these canons could not have prevented clerics from judging cases.
 

                                                                                                                                                 
as for a good judge.  Furthermore, rendering justice and trying to reconcile disputing neighbors also 

formed part of the job description for religious leaders.  Hunt, The Honours of the Lords Spiritual 

Asserted, 6. 
13

  Since the Church leaders were a convenient set of personnel for resolving such disputes, Constantine 

issued a command that civil suits between lay people could be referred to ecclesiastical courts if one of 

the two litigants preferred that venue.  Later emperors confirmed this use, although Arcadius and 

Honorius changed the provision so that the switch of venue to ecclesiastical courts could only occur if 

both parties concurred.  Hunt, The Honours of the Lords Spiritual Asserted, 6-7. 
14

  In all these cases, the civil authority voluntarily delegated some function to a cleric.  The exercise of this 

aspect of civil authority was entrusted to someone of a trustworthy moral character, and such a role fit 

with the duties of a good Christian leader.  In helping to fulfill this role of doing secular justice, a cleric 

encouraged the development of a peaceful, harmonious society which reflected the spiritual values 

which the bishops were supposed to represent.  Hunt, The Honours of the Lords Spiritual Asserted, 7-8. 
15

  The reason for such canons was not that the clergy were incapacitated by their religious status, but that 

they needed to protect “their eminent Callings, least [lest] they should be disparaged by mean and vile 

employments.”  Hunt noted that the examples given of forbidden employments were all laboring jobs, 
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Hunt's conception of clerical dignity informed his construction of the specific 

rights of the Church within the system of English common law.  Hunt's argument used 

the traditional understanding of subjects' liberties in England to explain why the clergy's 

rights could not be invaded.  In his description of the Magna Carta and its importance, 

Hunt described how specific words in the charter confirmed the special rights granted to 

the clergy and Church of England.  Hunt was decrying those members of the society who 

would hypocritically extend the Charter's protections to only the laity at the expense of 

the clergy, but he was actually going even further to make a more aggressive statement 

on behalf of the clergy and established church.  Individuals who violated the charter were 

cursed in the afterlife, but the Magna Carta also established that “the Church of England 

shall be free, and have all her whole Rights and Liberties inviolable, all the Nation being 

content to stand accursed, if this grant were at any time infringed.
”16

 

 This is a fascinating construction, because Hunt linked the inviolable rights, 

liberties, and privileges of all Englishmen to a statement which then established even 

further protections for the clergy.  This linkage brought the authority of the secular law, 

and the specific rights and privileges it protected for both clerical and lay members of 

society, into a constellation of factors which defended the necessity of preserving the 

bishops' proper place within secular and political society.  Creating such a linkage 

between prestigious institutions was an important argumentative strategy, because it 

                                                                                                                                                 
therefore the canons did not mean to disbar clergy if the prince should offer them honorable posts.  

Hunt, The Honours of the Lords Spiritual Asserted, 10-13. 
16

  
T
his curse came out of a particular episode during the time of Edward I, when the King, prelates and 

secular peers all came together “with burning Tapers in their hands, throwing them down on the ground, 

and saying, so let his light be extinguished in the other World, which [who] shall go about to break this 

Charter and Agreement.”
  
Hunt, The Honours of the Lords Spiritual Asserted, 13. 
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linked the cause of the bishops in the House of Lords to a much wider array of interests.  

An opponent who wanted to attack the bishops would also have to address the authority 

and prestige of the Magna Carta.  At the very least, they would have to engage with 

Hunt’s interpretation of the Magna Carta as establishing the rights of the English Church.  

Of course, this document could be interpreted in different ways to favor either side.  But 

the document was of such fundamental importance to English legal and constitutional 

understandings that almost any attempt to interpret (or re-interpret) it would become a 

threat to other networks of institutional relationships.  As we shall see below, this is 

precisely what happened in a later pamphlet which offered a very different interpretation 

of how the Magna Carta was relevant to the case. 

 
Hunt feared the future consequences of barring the bishops from trials, because 

such an action would have destabilized the English constitution, which Hunt and his 

contemporaries understood as the complex political and social order protected by the 

Magna Carta and common law. 
 
To Hunt, his opponents were striking at the correct 

understanding of this order in other ways as well.  For example, they were trying to 

reformulate the estates, or legal classifications of social elements represented in 

Parliament, which made up English political society.  In Hunt’s view, the clerics made up 

one of the three estates, one of the irreplaceable elements which defined the realm and 

nation.
17  

Hunt feared the consequences of the new formulation, which had frequently 

                                                 
17

  Hunt took up the traditional position he found in Coke, which was that the clergy, barons, and commons 

were the three estates who were represented at the Houses of Parliament.  This position contradicted the 

recent erroneous claim that the estates were King, Lords, and Commons. Hunt, The Honours of the 

Lords Spiritual Asserted, 31.  This controversy started with what was essentially a slip of the tongue on 

the part of James I, but was compounded by Charles I's allusion to himself as one of the three elements 

of the constitution.  For the debate over which was the correct construction of the three estates in 

England, see Corinne Weston, Subjects and Sovereigns: the Grand Controversy Over Legal Sovereignty 
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been used by the Parliamentary side during the Civil War to reduce the prestige and 

involvement of the clergy.  By weakening the clergy, who traditionally sided with the 

monarchs who held the power of appointing them to positions with valuable estates and 

income, the Parliamentarians removed a key bloc of royal support, which was clearly a 

part of their continuing ploy to gain a disproportionate amount of influence over the rest 

of society.   

 
In addition to general historical examples, Hunt used his training in as an English 

lawyer to attack the legal argument which underpinned Shaftesbury's strategy in the 

House of Lords.
18  

He critiqued Shaftesbury's argument that bishops having withdrawn in 

many prior capital cases constituted a valid legal custom.  To Hunt, the motivation behind 

a behavior was more important for making a custom have the status of law than the 

number of times it had occurred.  Rather than simply continuing the old practice, Hunt 

tried to explain why the practice had been followed at a certain moment in English 

history.  By contextualizing the practice in terms of society and history, Hunt was able to 

argue that the preconditions which gave rise to the practice of bishops withdrawing from 

the House of Lords no longer applied.  This in turn provided the lens through which he 

analyzed particular cases. 

 Hunt was well aware that this entire line of argument was dependent on showing 

that the clergy really had been granted the extensive liberties which they claimed, most 

                                                                                                                                                 
in Stuart England (Cambridge: Cambridge University Press, 1981). 

18
  The argument which Shaftesbury made against allowing the bishops to vote in the Earl of Danby's trial 

had assumed that the precedents of common law (particularly the large number of cases where the 

bishops had withdrawn from the House of Lords during capital trials) was the basis for continuing the 

practice.
  
See Mark Goldie, “Danby, the Bishops and the Whigs”, in The Politics of Religion in 

Restoration England, Tim Harris, Paul Seaward and Mark Goldie, eds. (Oxford: Basil Blackwell, 1990), 

90. 
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importantly the ability to sit as judges.  Hunt did not need to show the origins of each and 

every privilege and exemption, it was perfectly sufficient for his purposes to cite the 

learned lawyers who had researched this topic.
19

  Hunt also showed that the Reformation 

had not necessarily changed this pattern.  Those who were attacking the bishops in 

England through arguments about the Reformation had ignored the actual historical 

legacy of the sixteenth century reforms.  Coupled with his earlier complaint about the 

fiscal burdens forced upon the clergy during the civil war, Hunt implicitly accused those 

attacking the English clergy of warping the legacy of the Reformation in ways that 

increased their own wealth and power at the expense of the Church. 
20

  As we saw earlier 

in Hunt's interpretation of the Magna Carta, this violation of the Church's position would 

have the disastrous result of bringing down the wrath of God on the entire cursed nation 

of England. 

 
Hunt returned to a host of English legal precedents, using legal antiquarians such 

as Spelman or Coke, to argue that clerics always had possessed rights equal or greater to 

the secular knights and barons who were the other element found in the House of Lords.
21   

                                                 
19

  Coke and Spelman had shown that the ancient Saxon kings had piously exempted the clergy from the 

most burdensome impositions.  Hunt compared this godly example to the vicious predations which were 

specifically and inequitably targeted against the clergy by the rebels during the recent civil war.  Hunt 

used this comparison of the uncharitable recent past to the long lost days of more pious kings and 

subjects to introduce his real object: determining “how far they were Priviledged as to publick 

Assemblies and State Consultations.”  Hunt began his analysis of clerical involvement in the state with 

examples from the ancient pagans and then early Christian kingdoms. Hunt, The Honours of the Lords 

Spiritual Asserted, 13-14. 
20

  In Protestant states such as Sweden or Denmark, bishops were still the chief councilors and allowed 

honors that exceed those permitted to any secular lord.  Scotland had bishops established with almost 

the exact same position as English bishops, and their parliaments included bishops or other prelates as 

essential members.  James VI and I confirmed this principle and the bishops' importance to Scotland as 

late as 1597.  Even in Geneva, after they expelled their bishop, clergymen played an increasingly 

important role in secular administration and public councils.  Hunt, The Honours of the Lords Spiritual 

Asserted, 15. 
21

  Henry VIII’s Act of Precedence of 1539 (31 Henry 8, cap 10) established that the Archbishop of 
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A Henrician statute enshrined a symbolic representation and ordering of English society 

for post-Reformation England, thus reaffirming the clerics' fundamental importance to 

the social and political order.  Hunt then listed the bishoprics in order of precedence and 

the secular high offices and honors which men ensconced in these sees have held.
22  

This 

proved the fact that bishops had formerly exercised such judicial and political roles 

without any conflict with their supposed limitations to the spiritual realm. 

 According to Hunt, all of these examples proved that custom and law supported 

the bishops' involvement in all matters of state until the rebellious Parliamentarians of the 

1640s distorted historical memory about their role.
23  

The first explicit law against the 

bishops and their proxies having any say as judges in the House of Lords dated from the 

Civil War period, and was the work of the Parliamentary agitators who eventually 

destroyed the harmony of the entire order and introduced problems which ravaged the 

kingdom.
24 

                                                                                                                                                 
Canterbury, followed by the other bishops, were to be “ranked before all the Nobility” of the kingdom.  

This formulation was much older than Henry VIII.  Saxon laws and customs were exemplars of the way 

England worked under pious monarchs.  In those days, the prelates sat with secular nobles in courts and 

law tribunals, and under these kings “nothing of moment was done in these Courts of Judgment, but by 

their advice and assistance.”  Furthermore, from the seventh-century Saxon kings up to the time of 

Henry VIII, the bishops were always considered to come immediately after the royal blood line in terms 

of precedence.  Hunt, The Honours of the Lords Spiritual Asserted, 16-17.  For Henry VIII's act, see 

G.R. Elton, The Tudor Constitution: Documents and Commentary (Cambridge: Cambridge University 

Press, 1982), 63. 
22

  Hunt, The Honours of the Lords Spiritual Asserted, 17-21. 
23

  They were permitted to participate in any type of court case “through all the Saxon, Danes, and Norman 

times, without Controul and Dispute till within these 40 years or thereabout, since which England hath 

groaned under the very great sin of Dispiseing the Embassadors of Christ”.  With this reference, Hunt 

once again revived the spectre of the recent civil war.  He believed that God would protect his servants 

and ensure their work for the salvation of souls would continue, but the murmurs of those who sought to 

advance their own careers by attacking these servants had been growing and played a destabilizing role 

“dureing our late and unhappy troubles”.  Hunt, The Honours of the Lords Spiritual Asserted, 21. 
24

  Though he was an opponent of the bishops, Selden himself said “That no scruple could ever be made till 

the unhappy Act of the 17 Car. 1641” was procured against the bishops' participation in the Lords in the 

midst of uproars and attacks on royal power.  This fateful act removed a key support necessary to 

stabilize England's national order.  The act was part of the process which allowed further outrages such 
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This was probably the most explicit historical narrative linking the flow of events, 

the stability of institutions and Hunt's fears about the future.  Parliamentary agitators who 

eventually succeeded in their plan to dismantle the power of the king, bishops, national 

church, and even the hereditary nobles in the House of Lords.  Their victory was not 

complete until they had destroyed all of these possible loci of opposition, and Hunt 

suspected the same people were planning a new campaign that would proceed against 

these same institutions using the same piecemeal tactics.  Therefore, Hunt took on the 

scholar he believed to be most responsible for establishing the competing historical view 

that the bishops had been barred from capital trials: John Selden.
25 

 
Even though Selden had been frequently quoted in the argument for the bishops' 

power to judge capital cases, Hunt attacked much of Selden's legacy.  He claimed that 

Selden was the only major scholarly figure who took the position that bishops could be 

kept out of the House of Lords for capital trials.
 26   

Hunt claimed this mistake was 

introduced because of Selden’s ideological biases against the monarchy and established 

church.  Even Selden admitted that all the prelates and magnates who had a vote in the 

Lords also had the privilege of sending a proxy.  To that extent, Hunt believed bishops 

                                                                                                                                                 
as the Root and Branch Act and even the eventual abolition of the monarchy.  Hunt, The Honours of the 

Lords Spiritual Asserted, 30. 
25

  Selden was a key player in the disestablishment and outlawing of the Anglican Church through the Root 

and Branch Act.  The law was only enacted and enforced through the illegal intervention of “Cromwell 

the late Usurper, and the Army”.  In Hunt's mind, this man and his politics in this particular matter were 

very suspect, in part because he misapplied historical evidence in order to bolster Parliamentarian 

rebellion
.  

Hunt, The Honours of the Lords Spiritual Asserted, 26-27. 
26

  Selden’s position appeared in his book The priviledges of the baronage of England, when they sit in 

Parliament collected (and of late revised) by John Selden of the Inner Temple Esquire, out of Parliament 

rolles ... & and other good authorities ... : the recitalls of the French records in the 4th. chap., also 

newly translated into English (London: 1642). 
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were plainly peers to all the other secular lords and therefore had the same rights and 

privileges.
27  

 
According to Hunt, other authorities on legal antiquities made essentially the 

same point.
28

  Hunt's use of other English legal experts established that the bishops did 

indeed possess the qualifications to be involved in capital cases, exactly as one would 

expect from the continuity which connected priestly involvement in judging secular 

affairs to many other times and places.  This evidence also portrayed the opinion that the 

English bishops could not vote in capital cases due to the customs of common law as an 

aberration concocted to serve the destabilizing and discredited politics which Selden 

espoused.  Selden’s notoriety as someone who played a major part in destabilizing 

England at the beginning of the Civil War further reinforced Hunt’s message about what 

could happen if these institutional connections were not properly defended.  

Finally, Hunt’s evidence tried to embrace a wide variety of possible arguments and 

develop a broad view of Christian (and even non-Christian) societies in general at the 

same time as he addressed specifics pertinent only to England.  By following this pattern, 

                                                 
27

  Selden was “a great notorious stickler in it [the Parliament in 1641]”, because he was involved in 

deceiving this body into mistakenly declaring bishops useless and dangerous.  Furthermore, this 

Parliament did eventually make a law which abolished the position of bishops, but this could occur 

because only a part of the Commons was in the session where the law was created.  Most damaging to 

Selden's argument was his own admission that clerics in all cultures had taken part in the judging of 

capital cases until Pope Nicholas introduced the new doctrine that they should abstain from such 

judgments.  Even if this religious innovation was thought to be valid, Hunt argued it did not preclude 

the bishops from sending proxies to vote in their stead.  Hunt, The Honours of the Lords Spiritual 

Asserted, 26-27. 
28

  The rolls of Parliament in Robert Cotton's library and the Records of the Tower confirmed that bishops 

had judged capital trials in the Lords through proxies.  Although the clerics may have decided to follow 

the canons and not sit as judges themselves, all of these sources suggested that they certainly had the 

right to do so under English law.  Indeed, bishops or other clerics had been frequently appointed to posts 

which required them to participate in such activities.  For instance, many bishops had acted as Lord 

Chief Justice of England, which was a post requiring the officeholder to participate in capital cases. 

Hunt, The Honours of the Lords Spiritual Asserted, 28-30. 
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Hunt was suggesting that there were certain usual patterns of social and political order 

which recurred throughout history.  His interpretation of English precedents and social 

institutions presupposed that the English specifics he examined fit the same patterns he 

observed elsewhere in Europe.  Thus there was no conflict between the proper 

understanding of English practice and society and what held in other places or times, 

which in turn meant those other contexts could be used to help interpret the case at hand. 

Two Replies to Hunt 

However, Hunt's interpretation of the law and its place within English society did 

not go unchallenged.  Two pamphlets soon appeared to contradict his position and steer 

the question back into the narrow confines of common law precedent.  They worked to 

historically establish this precedent by arguing that the records showing that bishops had 

traditionally withdrawn from capital cases were indeed enough to constitute a valid legal 

custom which had been made authoritative by constant use from time immemorial.  The 

first of these pamphlets was written by exactly the kind of person whom Hunt predicted 

would affirm such pernicious ideas.  Denzil Holles, author of A Letter of a Gentleman to 

his Friend, Shewing that the Bishops Are Not to be Judges in Parliament in Capital 

Cases, had been heavily involved on the Parliamentary side of the Civil War in the early 

years of the rebellion.
29

  The second reply to Hunt came from a much more unexpected 

source, Thomas Barlow, the staunchly royalist Bishop of Lincoln.
30

  Yet it too insisted on 

defining the issue in terms of protecting the sanctity and autonomy of English law.     

                                                 
29

  John Morrill, “Holles, Denzil, first Baron Holles (1598–1680)”, Oxford Dictionary of National 

Biography, online ed (Oxford University Press, 2004). 
30

  For Barlow’s clerical career and connections to the Royalist and Anglican causes, see John Spurr, 
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Despite the very different political positions these two authors usually held, they 

understood the threat of Popish religion and government similarly.  Both tried to maintain 

the integrity of the common law as a customary and continuing set of practices which 

must be protected.  Furthermore, they agreed that these practices were essentially self-

referential, because no other concerns were to be allowed to influence the interpretation 

of the court records.  In setting out this line of argument, both were drawing upon a 

historical narrative and understanding of contemporary society borrowed from common 

law jurists such as Sir Edward Coke. 

 Holles introduced the problem of how incorrect legal interpretation hurt the entire 

society by showing that Parliament was unable to conduct any business after being 

caught up in a jurisdictional squabble.  At the very beginning of his Letter of a 

Gentleman, Holles noted that the two Houses of Parliament had taken opposite sides on 

the vexing question of whether bishops were able to participate judicially in capital trials. 

The House of Peers said that they could up sit as judges until “the Court proceeds to the 

Vote of Guilty or Not Guilty”.  This position contradicted the majority in the Commons, 

who believed that the bishops were not allowed any involvement in the proceedings of 

impeachment.  This disagreement between the two houses led the King to eventually 

prorogue Parliament.  Holles read a sinister motivation into this delay.  He believed that 

                                                                                                                                                 
‘Barlow, Thomas (1608/9–1691)’, Oxford Dictionary of National Biography, online ed (Oxford 

University Press, 2004).  The reason why this was such a strange position for him to take, as well as an 

argument concerning why he would have taken this side in the debate, will be presented in the next 

chapter. 
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“Enemies of the Protestant Religion and of this Government” had been plotting to upset 

the religious and constitutional order.
31

 

 The only route to settle the issue and move on to the more pressing business of 

Catholic conspiracy was to accept the validity of past custom and practice.  Holles 

believed the only factor relevant to the question of bishops voting in this impeachment 

trial was “[w]hat was done heretofore, and what is now to be done in Parliament.”  In his 

mind, these two things (past practice and what ought to be done in the present) were one 

and the same thing.  Therefore, his analysis was to be based entirely on the Rolls of 

Parliament found in the Tower of London.
32

 Therefore, his argument was based upon the 

logic that Parliament had always followed the same practice and any departure from that 

practice was, by necessity, illegal. 

 After explaining his method and sources, Holles began his “narrative” which was 

essentially a list of precedents marked by the king and year of the monarch's reign in 

which they occurred (following the convention for citing the Tower Rolls with the year of 

the monarch’s rule followed by his or her name).  The wording of the summons and 

verdict in the earliest available case indicated that it was to be judged by “Earls, Barons, 

and Peers of the Realm”.  Holles argued that this excluded the bishops who “cannot be 

understood to be comprized here under the general name of Peers, since the Barons are 

                                                 
31

  In the face of what he considered a very real danger, the Popish Plot, the elements of Parliament ought 

to have been worried about more important affairs than this petty struggle. The only way to make sure 

the Papists did not succeed was for the King and the two Houses of Parliament to join and “settle this 

distracted Kingdom.”  Denzil Holles, A Letter of a Gentleman to his Friend, Shewing that the Bishops 

Are Not to be Judges in Parliament in Capital Cases (London: 1679), 1-2. 
32

  He found that these records backed Shaftesbury's argument that the bishops were not allowed to vote in 

capital cases, albeit with one important abnormal case.  However, this was the proverbial exception 

which proved the rule, because the one capital case in which the bishops had been involved was an 

occasion “when the whole proceeding was so irregular and Unparliamentary, as it is to be wondered at, 

but certainly never to be followed.”  Holles, A Letter of a Gentleman, 3-6. 
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first in rank, and besides they cannot pretend to be Peers of the Realm.”
33

  Several other 

cases from the reign of Edward III similarly addressed the “Grantz de Parlement”, which 

Holles translated as “Great men of Parliament”.
34

  The first precedent from the reign of 

Edward III was very important to Holles' argument, because it informed Holles' analysis 

of the records from subsequent kings' reigns.  This analysis was also the first place where 

Holles was able to show evidence of bishops leaving the House of Lords under certain 

circumstances.  Holles found that in non-capital cases the Lords Spiritual were 

specifically mentioned acting as judges.  But in most capital cases they were nowhere to 

be found, and the record of the verdicts in these cases set out the decision as that of the 

barons and peers.  Their explicit presence in one set of cases, but disappearance in the 

capital cases, told Holles there had been a custom of bishops withdrawing from capital 

cases.
35

  However, another very important case from that king's reign provided Holles 

with the first explicit reference to bishops withdrawing from capital cases, and became a 

key part of his pamphlet's overall argument about the legacy of common law and its 

relation to canon law. 

 The clergy eventually challenged the custom by protesting that they had a right to 

remain in Parliament as members of the Lords when they were forced to withdraw from a 

case before the Lords during Richard II’s reign.
36

  Holles argued that the wording of their 

protestation actually conveyed the clerics' belief that they were banned from such 

                                                 
33

  Holles, A Letter of a Gentleman, 6-7. 
34

  Holles, A Letter of a Gentleman, 8-10. 
35

  Holles, A Letter of a Gentleman, 13-18. 
36

  The Parliamentary Rolls for 14 Richard II revealed that when the Lords Appellants were making their 

appeals, the bishops challenged the withdrawal.  Some of the clergy entered a protestation to be 

recorded on the Rolls before they left.  Some critics closer to Holles' own day had argued that the 

bishops were trying to protect their rights in Parliament to vote in any matters before the House, even 

capital cases such as the one at hand.  Holles, A Letter of a Gentleman, 18-22. 
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proceedings by the laws of England as well as the commands of the Papal bulls.  Thus 

they were trying to protect their rights as members of the House of Lords in general 

cases, but Holles believed their protestation was not intended to claim they had a right to 

be judges in this particular instance.
37

  This example helped Holles by establishing a 

historical pattern of behavior.  The fact that the bishops had withdrawn (even under 

protest) meant that they were conforming to a pre-established and valid custom, which in 

turn obligated the clerics of his own day.  He extended the example to argue that the 

bishops did not have a right to participate in any part of a capital trial,
 38

 which was a vital 

concern if Shaftesbury was to be able to secure Danby’s conviction.
39

   

 After he had shown the records which established the precedent, Holles turned to 

addressing the few instances he had found in the record which might have suggested the 

                                                 
37

  Hollis’ interpretation is fairly illogical here, because it begs the question of why the bishops would 

bother to enter a protest at all.  The clerics described their decision to withdraw as due to the fact that 

“in this Parliament some matters will be agitated, at any one of which by the institutions of the holy 

Canon Law we cannot be personally present,” which suggests they had the right to judge if other factors 

did not force their absence.  Holles, A Letter of a Gentleman, 21-22.  This tension in the historical 

record and Whiggish argument will be taken up by a later pamphleteer described below. 
38

  Holles made particular note that in the first protestation about having to withdraw, the clergymen made 

“no exception of Preliminaries, and Preparatories, and of being present and having vote during all the 

debate, till the pronouncing of Sentence.”  Holles, A Letter of a Gentleman, 22. 
39

  If the bishops could vote in preliminaries, the King would have had enough votes in the House of Lords 

to ensure that the pardon which he had granted Danby would be accepted.  This in turn would have 

prevented any further impeachment proceedings.  Mark Goldie, “Danby, the Bishops and the Whigs” in 

The Politics of Religion in Restoration England, eds Tim Harris, Paul Seaward and Mark Goldie 

(Oxford: Basil Blackwell, 1990), 90-91.  Holles addressed this point in further detail later in the 

pamphlet, when he responded to the bishops' claim in the current case that they should be allowed to 

participate in the preliminaries to the treason trial.  Certain unnamed critics believed that the bishops 

could act in any part of the trial up to the condemnation, and that stage was the only part which 

clergymen must avoid because of the possibility that blood will be shed at their command. Holles 

argued this was a logical fallacy.  Interfering with an earlier stage of the trial would have had an effect 

on the final verdict.  If they were involved in the part of the trial in which the validity or invalidity of 

“the Earl of Danbyes Pardon” was examined, they would have helped impeach and condemn him if they 

found the pardon invalid.  Furthermore, Holles condemned judges who would excuse themselves in 

some cases rather than hearing everything which came before their court.  He believed that a judge 

“whose duty it is to condemn the Guilty, as well as to acquit the Innocent...ought to do the one or the 

other in every business that comes before him, as he finds ground for it upon hearing the Allegations, 

and Proofs,” which disallowed clerics. Holles, A Letter of a Gentleman, 64-66. 
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bishops had in fact stayed to hear capital cases in the Lords.  One of the instances 

involved the use of proxies who stood in for the bishops during a capital trial.
40

  Although 

this might be understood as evidence that the custom of bishops being completely banned 

from capital trials could be circumvented if they were still physically absent from the 

proceedings, Holles chose to dismiss the entire Parliament in which the problematic 

examples occurred.
41

  Holles continued his examination of possible contradictions with 

analysis of a law from the time of Edward IV which prevented bishops from judging 

capital cases, but specifically allowed them to send a Procurator to sit in their place.  

Holles believed the mention of a proxy was an “Error Temporis” or error of the time 

which resulted from the irregularities of the last Parliament in Richard II's reign.  Such 

temporary mistakes in interpreting the common law were not authoritative examples 

which should influence later legal practices.
42

 

 In his examination of the exceptional instances where the bishops participated in 

capital cases directly or via proxies, Holles implicitly recognized a connection between 

unsettled political authority and violation of what he saw as the valid precedent.  

                                                 
40

  Despite his earlier claim that there was but one exception, Holles briefly tried to explain the fact that a 

single Parliament allowed a procedure favoring a form of clerical involvement, which he claimed was 

never again repeated after that Parliament.  During the trial of Thomas Arundel, Archbishop of 

Canterbury, the prelates did withdraw from the House of Lords, but they sent a joint proxy, Sir Thomas 

le Percy, to exercise all of their votes for them.  The same use of proxies occurred in two later cases 

heard before the same Parliament during the 21
st
 year of Richard II's reign.  Holles, A Letter of a 

Gentleman, 26-29. 
41

  He justified this position by the fact that all the laws and actions of that particular Parliament were 

quickly reversed and voided by Henry IV.  Holles, A Letter of a Gentleman, 30.  Simply stating that the 

whole Parliament was negated allowed Holles to avoid the question of whether Richard II's opponent 

and successor, Henry IV, specifically meant to rectify this precedent as an abuse or whether he was 

simply trying to reverse all of his dynastic opponent's recent legislation. 
42

  Holles explains that Richard II appeared to be the last legitimate king to the observers of Edward IV's 

day, because the three intervening Henrys were all thought to be usurpers.  Therefore, the introduction 

of proxies for bishops at this point was due to the lasting confusion over the erroneous precedent from 

Richard's rule, but Hollis reminded his readers that all the laws from that final Parliament of Richard II 

had been nullified. Holles, A Letter of a Gentleman, 48-50, 79-80. 
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Although Holles did not specifically make the point, the main exceptions to the custom 

came during times when a king was desperately trying to uphold his (often usurped) royal 

authority.  Thus exceptions were connected to moments of crisis and disruption, which in 

turn were not moments in history which could have served as models of the English 

constitution in his own day.  Holles took special pains to explain the singularity of the 

case where bishops were definitely involved as judges.  He assumed that continuity 

between the time of institutional origins and the present would preserve the proper 

balance in society.  Moments of disruption gave raise to illegitimate precedents, which he 

believed his opponents were erroneously attempting to exploit. 

 
There was also further proof that these precedents from unsettled times were not 

binding.  Holles believed the practice of bishops withdrawing from capital cases had been 

confirmed by Parliamentary statute, thus definitively establishing it as a binding custom 

and practice.
43

  One of the two statutes addressing this rule was among the Constitutions 

of Clarendon, which Holles claimed were not new laws at that time, “but a recapitulation 

of some things that had been in use and practice in former times.”  In this construction, 

the Parliament which confirmed the Constitutions of Clarendon as part of the law was 

simply writing down what had always been its practice.  This was no new legislation, but 

rather a declarative measure designed to affirm what had always taken place.
44

  Two 

                                                 
43

  Holles firmly declared that the rule against clerics in capital cases was a part of the custom and law of 

Parliament, although he “will not deny but that the Canon Law might give the first rise, and a beginning 

to such an usage”.  Despite its clerical origins, “it is most clear, that it came afterwards to receive a Civil 

Sanction, and to have not only the stamp of the Authority of Parliament set upon it by the continual 

practice there...but that two several times there have been particular and express Confirmations, and 

Ratifications of it in Parliament, which makes it a Statute Law of the Land, as much as any other can 

be.”  Holles, A Letter of a Gentleman, 60. 
44

  Holles, A Letter of a Gentleman, 69-70.  Holles returned to this same theme slightly later, condemning 

Matthew Paris for branding the Constitutions of Clarendon “Consuetudines iniquas” for interfering with 
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striking ideas emerge from this narrative of Henry II's Parliament.  First, a good statute 

was one which codified existing practice.  In this case, Parliament's firm statement of 

what had previously been practice prevented changes which would favor the bishops.  

Second, Holles displayed a fear of Roman religious authority intruding into the secular 

affairs of the kingdom, which was a frequent lament among Protestants reacting to the 

perceived threat to their religion and the state during the Popish Plot.
45

 

 The crisis of the Popish Plot, and the fears it woke in both Whigs and certain 

Tories, also informed the second pamphlet written in response to Hunt's pamphlet.  

Despite his ideological differences with Shaftesbury and the main tenets of Whig 

thought, Thomas Barlow authored a pamphlet entitled A Discourse of the Peerage and 

Jurisdiction of the Lords Spiritual in Parliament (1679).  He insisted that the only 

relevant grounds for the argument were the statutes and court decisions that formed the 

backbone of English common law.  The idea of continuity was again the underlying 

assumption which informed the entire argument.  The pamphlet argued that the canon law 

prohibiting bishops from judicially shedding blood had been in force in England for so 

long that it had become a binding custom.  It was therefore of the same authority as any 

other part of the English law.  Barlow's main argument was that to ignore a portion of this 

law in the case he wrote upon would be to invite the dissolution of all the rights and 

privileges guaranteed to English subjects since at least the Magna Carta. 

                                                                                                                                                 
the Pope's claims to jurisdiction over clergy.  (p 76) 

45
  This will be covered in much more depth in the chapter on uses of religious history below. 
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 This argument stands out for one very important reason: Thomas Barlow was 

currently sitting in the House of Lords in his capacity as the Bishop of Lincoln.
46

  We 

will examine what might have motivated a cleric and a royalist who had remained loyal 

to the Crown and Anglican Church during the Interregnum to suddenly break ranks with 

the rest of his fellow bishops in the chapter on religion below.  For now, it suffices to say 

that he deployed arguments that one would expect from an English lawyer rather than a 

bishop who was expected by the Governor of the Church to continue to participate in the 

House of Lords. 

 In his pamphlet, Barlow used legal arguments from English common law and the 

popular understanding of the Reformation to establish the position of the bishops with 

regards to capital cases, but he also tried to walk a fine line that would not go so far as to 

disestablish the legal authority which upheld the Church of England.  His strategy in 

dealing with this dilemma was to focus completely on the precedents found in the legal 

record.  He then connected the previous practices in the House of Lords to the Magna 

Carta and the legal inheritances shared by all English subjects. 

 Barlow used legal arguments to deny the claim that bishops’ jurisdiction extended 

to this particular case against the Earl of Danby.  In the absence of any definitive 

arguments for the powers of bishops contained in the Scripture or early Church history, 

Barlow claimed that the only institution which could have proven the case was the law of 

England.
47

  Using a conception of the origins and continuity of English common law 

                                                 
46

  See John Spurr, ‘Barlow, Thomas (1608/9–1691)’, Oxford Dictionary of National Biography, online ed 

(Oxford University Press, 2004). 
47

  Thomas Barlow, A discourse of the peerage & jurisdiction of the lords spiritual in Parliament. Proving 

from the fundamental laws of the land, the testimony of the most renowned authors, and the practice of 
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which was very common in seventeenth-century England,
48

 Barlow believed English law 

was an eternal and unchanging structure, which had always included the practice of 

bishops withdrawing from capital cases.
49

   

 Barlow took two simultaneous lines of defense to uphold his claim that the clergy 

were never permitted to judge capital cases in the House of Lords.  The first was a 

defense of the traditional common law lawyer's understanding of the immutability of the 

English Common Law.  The second was a historical investigation of how past bishops 

behaved in dealing with capital cases, a task which was only relevant to the case at hand 

if the first position was upheld.
50

  His goal was to construct a narrative of unchanging 

continuity which connected an original moment of founding for the English kingdom and 

its legal norms, past precedents of the bishops withdrawing for capital cases, and the 

contemporary case concerning the Earl of Danby.  These same legal norms would have 

continued to apply to England and persisted as part of the subjects' much treasured 

heritage of legally enshrined rights and privileges.   

                                                                                                                                                 
all ages that they have no right in claiming any jurisdiction in capital matters (London: 1679), 2 

48
  See J.G.A. Pocock, The Ancient Constitution and the Feudal Law: A Study of English Historical 

Thought in the Seventeenth Century (Cambridge: Cambridge University Press, 1957). 
49

  Following this assumption, he claimed that any amount of honor, jurisdiction, or privilege might 

possibly have been granted to religious persons at moment of first instituting a government or 

constitution.  However, those powers and privileges could not change once they had been settled, 

because the rights and limitations became “a general Custom or Usage in this Realm in all Ages 

practised and allowed beyond the memory of man; and because there is no Record, nor any other 

undeniable Evidence of its commencement, it is therefore presumed to have been a Law ever since there 

hath been any Government in this Nation.”  Barlow, The peerage & jurisdiction of the lords spiritual in 

Parliament, 2. 
50

  Barlow then went on to announce his line of attack, promising that “I shall proceed to prove that by the 

Common Law of England, (if not by an Act of Parliament) the Lords Spiritual have no right to Vote in 

Capital Cases.”  He promised to prove this thesis through a demonstration that bishops voting in such 

cases was “contrary to the Magna Carta as well as to the known practice of all ages.”  Barlow, The 

peerage & jurisdiction of the lords spiritual in Parliament, 2.  Emphasis original. 
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 From his concise thesis statement and plan of attack, Barlow proceeded directly 

into explaining the relevance of the Magna Carta to this case.  To prove that bishops were 

not in the position to judge the temporal lords, Barlow needed an extensive discussion of 

the English peerage and the ways in which bishops were invested with civil authority 

which was unequal to that held by the hereditary peers.
51

  First, he argued that the fact 

they sat in the House of Lords did not make them peers, because it did not create a 

heritable title in the manner in which secular peers received their titles.
52

  This notion of 

inheritance remained vital for the rest of Barlow’s argument.  After claiming they were 

not peers, Barlow explained why it was the bishops were allowed in the House of Lords.  

They were permitted to participate in the Lords due to their roles as great landowners 

within England.
53

 

 Barlow then went on to show that a person whose peerage lasted only so long as 

his tenure in the office of bishop could not be a competent judge (according to his 

interpretation of the terms of the Magna Carta) of a peer who was of noble blood.  The 

                                                 
51

  Citing the 29
th

 clause of the Magna Carta, which guaranteed that no free man would be punished 

without a trial by his peers, Barlow argued that no bishop or “Spiritual Lord as such, is invested with 

that Parity which is requisite within the intent of Magna Carta, to constitute him a sufficient Judge upon 

the life and death of a Temporal Lord”.  Barlow, The peerage & jurisdiction of the lords spiritual in 

Parliament, 3. 
52

  Bishops became peers either through the investiture in their bishoprics “ipso facto” or when they 

received summons to Parliament.  Barlow claimed that all legal authorities agreed that they became 

peers “only ratione tenurae [by reason of their tenure (in the office of bishop)].”  To back this point, he 

argued that summons did not make them peers.  First, he noted that many lower officers (sergeants, 

judges, and escheators) had received summons to Parliament in the exact same phrasing as those issued 

to the hereditary lords.  No one believed such summons made a sergeant or a judge equal in the rank to 

the Barons who sat in the House of Lords, so the existence of similar writs did not prove the bishops 

had been granted baronial status. Barlow, The peerage & jurisdiction of the lords spiritual in 

Parliament, 3-4. 
53

  Barlow pointed out there had been a distinction between the Barones majores who had a heritable 

nobility and the barones minores who were also called the “Barons Peers, because of the parity of their 

Revenue.” At various points in the reigns of Edward III and Richard II, summons were issued for 

magnates whose status did not include at least a “barony [which] is the lowest Degree of Inheritable 

Nobility”, but these minor land holders were allowed to sit in the House of Lords.  Barlow, The peerage 

& jurisdiction of the lords spiritual in Parliament, 2-4. 
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distinction which Barlow drew depended on the difference between noble and common 

blood, not on the amount of property or size of the estate.
54

  The double meaning of the 

word “blood” was used in this case to differentiate the bishops from hereditary lords, but 

also to suggest that this difference in nobility automatically implied different standards to 

be used for the judicial shedding of blood.
55

 

 The emphasis on matters of inheritance which appeared in his argument about the 

peerage was a consistent theme throughout the pamphlet.  To the minds of his 

contemporaries, this usage would have further reinforced the connection between this 

case and a defense of the English common law rights more generally.  This threat to the 

rights which constituted a supposed English legal inheritance was a major aspect of the 

anti-Catholic hysteria during the Popish Plot.
56

  

In the seventeenth century, the rights and privileges accorded to subjects under the 

common law were frequently thought of as a type of inheritance which was due to all 

                                                 
54

  He suggested that those who “hath no Peerage but what is … accruing by vertue of his Tenure and 

Possessions, and not the Nobility of his Blood, can have no Jurisdiction but such as is agreeable to the 

nature of his Peerage; that is, such as shall extend to matters of Property and Possession, but not to 

matters of Blood.”  Under the assumption that the bishops were only permitted to sit in the Lords due to 

the properties they controlled, he was arguing that they should only have been able to judge matters 

related to the basis of their participation in the Lords.  Barlow quoted from Selden's Titles of Honour to 

show that this “Learned Antiquary” also had evidence that bishops had been tried by a jury of knights in 

cases concerning property (meaning they were equal to Lords Temporal in this area), but these clerics 

did not have knights in their juries when they were tried for their lives.  Barlow, The peerage & 

jurisdiction of the lords spiritual in Parliament, 5. 
55

  The importance of this meaning for “blood” was recognized by at least one of Barlow's contemporaries, 

who referenced the concept in the title of an opposing pamphlet.  Anon [John Williams], That the 

bishops in England may and ought to vote in cases of blood. Writen in the late times upon occasion of 

the Earl of Straffords case. By a learned pen. With some answers to the objections of the then Bishop of 

Lincoln, against bishops voting in Parliament (London: 1680).  Depending on which catalogue one 

consults, this work may also be attributed to Thomas Barlow or Thomas Hunt.  For reasons discussed in 

the next chapter, I believe that the attribution to Barlow is incorrect, and the real author of the pamphlet 

was John Williams, the former Bishop of Lincoln and Archbishop of York. 
56

  Many of these Protestant preconceptions dated back to the famous cruelty of Queen Mary’s reign.  His 

future subjects feared that James would act like Mary or Louis XIV who both used cruel 

authoritarianism to force Protestants to return to the Catholic Church.  Miller, Popery and Politics, 72-

76, 157-159.   
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subjects, although this inheritance was distributed based on social rank instead of perfect 

equality.  Although some persons inherited particular extra rights (the nobility) or were 

granted special status and privilege (such as bishops or clerics more generally), a threat to 

deny them the exercise of the rights described in Magna Carta and subsequent legislation 

would have been construed as a challenge to the traditional liberties, and hence 

inheritances, of all English subjects.
57

  Barlow was drawing on the familiarity of this 

idiom in order to posit that the presence of bishops in a temporal peer's trial constituted a 

threat to the legal rights and procedures which make up a part of every Englishman's 

inheritance, in particular the right to a fair trial by a jury of one’s peers.
58

  Given the 

importance of being tried by one's peers was that they would be liable to the same 

punishment, Barlow compared the stakes in a trial of attainder for hereditary peers to 

what would be suffered by other people in society in general, and bishops specifically.  A 

member of the peerage, as with any other gentleman, would lose his life along with his 

real and movable property if he suffered attainder.  What set apart the nobleman was that 

                                                 
57

  Howard Nenner argues that this kind of legal vocabulary, particularly the references to the Magna Carta, 

property, inheritance and specific privileges, constituted one of the dominant ways of thinking about 

constitutional forms in the seventeenth century.  Such thinking and legal analogies were found 

throughout the works of political philosophers such as John Locke and Thomas Hobbes, and are also 

referenced in contemporary political debates. See Howard Nenner, By Colour of Law: Legal Culture 

and Constitutional Politics in England, 1660-1689  (Chicago: 1977), 32-34.  Nenner cites numerous 

examples of claims that privileges and legal rights were as much an inheritance as were lands.  Among 

the claims which he discusses are the rights confirmed in the Magna Carta and the privileges of the 

House of Commons, which are both related to the argument which Barlow is making above. 
58

  Barlow believed there was a fundamental principle of justice involved in this particular clause of the 

Magna Carta.  According to Barlow, it was vital that the jury understood that they would have exactly 

the same kind of loses inflicted upon themselves if they were in the same position as the defendant.  

They must each understand what it would mean to lose “a mans Life and Fortune, his Honour, the 

Inheritable Quality of his Blood, his Name and Reputation, and whatsoever may be comfortable in this 

World.”  To Barlow, it would be unjust if all these important things “were disposable at the will and 

pleasure of inferiour persons, who have not every of these themselves, and consequently know not the 

true value and worth of them, nor the importance of the matter that is judicially before them.”  The same 

principle was also reconfirmed in the statute De Proditoribus from the reign of Edward III. Barlow, The 

peerage & jurisdiction of the lords spiritual in Parliament, 5. 
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he suffered deprivation of nobility and “the inheritable quality of his Blood is thereby 

corrupted, the House of Lords themselves suffer with him, for they lose a Member for 

ever.”  Bishops were selected by royal appointment, and they therefore could not 

understand a peer’s attachment to the inheritable honor and titles of a noble family.  

Bishops suffered loss of “nothing but what he hath in his Natural Capacity, and if he be 

considered as such, he is no Peer.”
59

  Even at the height of their campaign to subvert their 

proper role in English society, the Roman-influenced bishops never claimed the same 

right to be tried before the peers in the House of Lords.
60

  From these precedents, Barlow 

repeated his claim that bishops were considered members of the Lords only in their 

function as important land owners.   

                                                 
59

  Since succession to the title of Bishop (and the estates and income which went along with it) was not 

endangered by the bill of attainder, a bishop could not have been a judge in a case where a peer might 

lose his nobility without violating the principle of justice which Barlow believed the Magna Carta to 

have reaffirmed.  Barlow, The peerage & jurisdiction of the lords spiritual in Parliament, 5-6. At the 

beginning of this argument, Barlow mentions the Magna Carta, which he at first describes as a “grant” 

but then immediately corrects himself saying “or rather a Confirmation of the Priviledges and Liberties 

of the Subjects of England”.  He is thus invoking the idea that these privileges have been the rights of 

all Englishmen since time immemorial in a way which implicitly suggests that they are as much a 

birthright as the titles of nobility which are at issue in the rest of this argument. 
60

  Barlow cited Coke's Third Institutes, Stamford's Pleas of the Crown, the statute 20 Henry VI, ch 9, and 

finally Selden quoting Justice Dodderidge.  All these sources agreed that bishops could not demand 

knights (ie hereditary nobles) in their juries or trials in the House of Lords, except in cases which 

involve their properties.  Barlow, The peerage & jurisdiction of the lords spiritual in Parliament, 6-8.  

Such suits concerning clerical property or the revenues belonging to a clergyman at either parish or 

diocesan level were very common throughout the seventeenth century.  Many of the conflicts centered 

around the relationship between lay impropriators who received control of the tithes in a parish after the 

Henrican Reformation and the clergy for whom they were supposed to maintain an “adequate” living.  

Lay control of who could receive clerical livings and the actual funding of many ministers at the parish 

level was a constant concern to those members of the clergy who were interested in maintaining strict 

doctrinal and disciplinary order in the Anglican Church.  Many times they found that they could not 

prevent someone who they saw as an unsuitable candidate from receiving a position in the Church of 

England due to this interference by lay patrons.  It was very difficult for the Church to do anything 

about this problem, because the laity had often gained a property right to  control income and personnel 

on terms that almost exactly mirrored the rights for certain clerics or ecclesiastical bodies to the same 

rights in other parishes.  See John Spurr, Chapter 4, “Christian Unanimity: The Authority of the 

National Church” in The Restoration Church of England, 1646-1689 (New Haven: 1991), especially pp 

166-198. 
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 This line of argument is a perfect example of how ideological debate produced a 

vision of the past which tied multiple narratives and institutions together in order to 

defend a certain viewpoint.  The authority of English legal experts who had studied way 

the law had worked in the past, special rights and immunities, the problems with the 

medieval Catholic clergy, and the institutions of both secular and church courts were all 

elements which Barlow intertwined to produce a picture of English society.  The task of 

preserving stability within this society depended on identifying the way it had been 

organized in the past and maintaining that order.  The bishops had a function in religious 

life and as land owners, but the structure of society made their actual lives and posterity 

of a different value than the hereditary status of the secular peers.  Such a social 

differentiation was necessary to maintain the continuity of status based rights and 

protections. 

 However, at one point towards the end of the discourse, Barlow was forced to 

essentially retract his strong claim about the unbroken continuity of the common law.  

Although he believed the precedent should stand, it turned out that the custom of prelates 

not voting in capital cases had not dated from the first institution of government in 

England.  Barlow contradicted himself and then tried to backpedal in his own argument.  

The assumption upon which he based his entire argument was the ambiguous relationship 

between law and custom.  Chronicles and canons were not “in Law such strong and 

undeniable proof of the beginning of any usage” that they could be used to overturn 

existing practice.
61

  Yet the contradiction which Barlow was trying to resolve still stood.  

                                                 
61

  Like many common law arguments about custom, if a particular procedure or privilege was not 

mentioned, or was mentioned but not explicitly described as a new innovation, the common law jurists 
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He insisted that the adoption of the principle that clerics should not vote in capital cases 

was voluntarily accepted by the secular authorities in England, and was not the result of 

the power of Rome or any Convocation of the Clergy of England.  The question then 

became the point which a customary usage become law.  Barlow adopted an answer 

fairly typical of seventeenth-century lawyers by emphasizing the authority of legal 

sources (presumably the only ones left after chronicles and canons are taken away) to 

determine what custom had been.  Since the legal sources do not ever explicitly announce 

the beginning of a new custom but often reveal the continuation or reaffirmation of an 

existing practice, he believed that things must have stayed the same since the political 

nation had been first instituted.
62

   

                                                                                                                                                 
assumed that it had always been a part of the law.  He reluctantly admitted “that the Canons of the 

Church were the first occasion of the beginning of this Custom among us.”  By his own day, he claimed 

that it was “without doubt” a custom that prelates should not vote in capital cases.  This custom had 

started so far back that “there is no Record that doth mention the time when it did begin, nor any time 

when it could be said, there never was such an usage; it must of necessity be supposed that it is as 

ancient as the Government it self, and part of the Fundamental Contract of the Nation, whereby their 

Jurisdiction was originally limited that it should not extend to such and such Cases.”  Here he returned 

to his earlier argument about the fundamental nature of the English common law, this time in reference 

to an original contract which he had not mentioned before. Barlow, The peerage & jurisdiction of the 

lords spiritual in Parliament, 21. 
62

  Coke's view of the law, which remained very influential throughout the rest of the seventeenth century, 

was that the common law had been steadily unfolding for centuries through the vehicles of legal 

decisions and occasional Acts of Parliament.  In this conception, the law was always the same and had 

always existed, but it occasionally had to be reawakened by a jurist to deal with a case.  Common 

lawyers such as Coke and Matthew Hale struggled to ensure that the act of interpreting what the law 

was and the occasional act of reawakening it remained their exclusive professional domain, often using 

the rhetorical device of referring to the law as veiled in special mysteries which resulted from the 

temporal distance between the seventeenth century and the time when these immemorial customs had 

begun.  The common law was also thought to be validated on historical grounds, because experience 

had proved that its procedures and substantive rights worked in England.  Rational and philosophic 

abstractions could not use historical arguments about experience to bolster their claims in this manner, 

which allowed lawyers to claim the authority of the past as well as a monopoly over interpreting it.  

Because of their self-image as the jealous guardians of common law, common law lawyers viewed 

almost everyone else with suspicion.  Coke himself expressed ho the common law might be endangered 

from multiple directions: educated gentlemen presumed to know as much about the law as they did 

despite not having the years of training in its more mysterious and arcane subtleties; Parliament might 

be the source of innovations dangerous to the original principles of the common law and should restrain 

itself to supplying remedies to misapplications of the law which would occasionally occur in court; and 
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   After laying out the foundations for his opinion, Barlow began to dismantle the 

arguments for bishops participating in Danby’s trial.  Barlow accused these clergymen of 

reviving the position that their own consciences commanded them not to heed the 

temporal powers.  This accusation would have resonated with the many royalists and 

Anglicans who believed that the religious chaos of the Interregnum was due to very 

similar claims to be following conscience rather than the law of the kingdom.
63

   

 Barlow conceived both the way society should work, and the threats to it working 

in that manner, in terms of the past.  Despite the fact he was a clergyman, Barlow 

reaffirmed stereotypes about the self-aggrandizing clergy of the medieval church who 

tried to wrest too much temporal control away from the legitimate secular authority.  His 

understanding of the problems confronting English society and the importance of the law 

in holding that society together are nearly identical to the thoughts of the anti-clerical, 

former rebel Denzil Holles.  The implicit suggestion that the bishops were acting like the 

Catholic predecessors remained just below the surface of Barlow's entire argument.  He 

remained afraid that the clergymen of his day were using claims about legal history in the 

attempt to gain an illegitimate degree of control over a secular institution (the House of 

Lords) with which they had no right to interfere.   

                                                                                                                                                 
finally the king might attempt to bypass the law while using his prerogative powers.  See Nenner, By 

Colour of Law, 13-17. 
63

  Barlow, The peerage & jurisdiction of the lords spiritual in Parliament, 19-20. 
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Replies to the Bishop of Lincoln 

 Of course, Barlow was not the last author in this debate.  His pamphlet provoked 

at least two responses which directly mention Barlow or his treatise.
64

  The first was 

entitled That the bishops in England may and ought to vote in cases of blood and was 

published anonymously in 1680, but had its actual origins in the Civil War era.  This 

work was based on an unpublished manuscript, but it was edited to fit the new context of 

the Restoration and Danby’s trial.
65

  The other was by Edward Stillingfleet, a cleric who 

had produced well known and respected antiquarian studies.  He attempted to uphold the 

bishops' right to hear this capital trial through a historical explanation of why the clerics 

had first been banned from judging such cases.  Like the other pamphlets we have 

examined, these works attempted to explain how a set of institutions were supposed to 

work together through a narrative which links them to each other and a shared past.   

 The first of these replies to Barlow's arguments against bishops judging capital 

cases resurrected arguments used in an earlier impeachment trial: the Earl of Strafford's 

impeachment and Bill of Attainder.
 66

  The fact that this piece was printed in the context 
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  Barlow's pamphlet was published anonymously, yet his opponents somehow discovered who was 

behind the piece.  These two replies mentioned that they were arguing against “the Bishop of Lincoln” 

in the course of their refutations.  None of the other authors of anonymous pamphlets were ever 

mentioned by name, and I have yet to find out why Barlow's authorship was known while the identities 

of other writers remained hidden. 
65

  The use of the Civil War era manuscript in the 1680s will be analyzed in more depth in Chapter 2 which 

addresses how the pamphleteers attempted to control the terms and framework for debate.  In particular, 

the importance of the near exact parallels between Danby’s case and the events leading up to the Earl of 

Strafford’s attainder were a particularly compelling argument for the Tories to help explain the 

continuing threat of Parliamentarian and non-Conformist ideology. 
66

  Thomas Wentworth, the Earl of Strafford and Charles I’s chief minister, was tried for treason in the 

House of Lords by the Long Parliament in 1641, but they completely failed to prove their case.  Failing 

to obtain his death through the treason trial, the Parliamentarian leadership turned to the Bill of 

Attainder which declared Strafford guilty “ubi non est lex non est transgressio” [whether or not the law 

was violated].  Kevin Sharpe claims that this was a political move undertaken by John Pym on behalf of 

the Scots who were the ones to insist that Strafford had to die.  Kevin Sharpe, The Personal Rule of 
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of Danby’s trial reflected the fear among royalists in the 1680s that the ideas and events 

of 1642 were once again threatening to cause a breakdown of order and possibly even the 

catastrophe of a new civil war.  It argued that bishops had always possessed the right to 

sit in judgment in Causa Sanguinis (literally a “case of blood”, in other words, capital 

cases), but in the past these clerics had been fearful of the “Canons and Court of Rome” 

and had therefore successfully petitioned to be allowed to sit out of such cases for their 

consciences' sake.
67

  The argument for the bishops' participation would therefore have to 

be couched in terms of both universal justice and historical argument.  The relevant 

history drew upon a range of sources concerning classical and biblical arrangements for 

religious power, the English past and the institution of Parliament, as well as the history 

of the Church and ecclesiastical changes brought about by the Reformation.  The histories 

of classical societies showed that priests were frequently involved in dispensing justice, 

so the claims against scheming medieval clerics were incorrect.
68

  The long standing role 

for clerics was also reflected in the legal customs which had prevailed in England since 

                                                                                                                                                 
Charles I (New Haven: Yale University Press, 1992), 932-933, 944-951. 

67
  Furthermore, rendering justice in such a case was not in “any way evil in itself, no more than it is an evil 

thing in it self to do Justice,” so it was not immoral for clergy to participate in cases where they ordered 

executions. Anonymous [John Williams], That the bishops in England may and ought to vote in cases of 

blood. Writen in the late times upon occasion of the Earl of Straffords case. By a learned pen. With some 

answers to the objections of the then Bishop of Lincoln, against bishops voting in Parliament (London: 

1680), 1. 
68

  After a short treatment of ancient, foreign societies, the pamphlet went on to address the ancient Britons 

and their first encounter with Christianity.  King Lucius, an early royal convert, took the advice of his 

council “to take out his Laws for the reigling of this Kingdom, Ex utraque Pagina, that is, out of the Old 

and New Testament, which could not be done in that Age, without the help of his Bishops.”  Therefore, 

the clergy were involved in secular affairs in England from the very first official introduction of 

Christianity.  These early bishops did not shy away from cases of criminal punishment.  The pamphlet 

went on to note that some of these laws were still in effect during the reign of Aethelstan, one of which 

specifically enjoining bishops to participate in “Judgments of the Ord[e]als, which no man that 

understandeth the word, can  make any doubt to have been extended to the mutilation of the Humane 

members.”  Furthermore, Lambert's 1568 compilation of Saxon and Danish laws showed that the 

bishops always participated with the secular lords in “all these Judiciary Laws and Acts”, which would 

include capital cases. Anon [John Williams], That the bishops in England may and ought to vote in 

cases of blood, 1-2. 



70 

 

the Conquest.  The legal records showed that bishops were required to participate in 

dispensing the King’s justice until just before the point at which the sentence of death 

would be handed out.
69

  There were several later legal precedents which established the 

basis for the bishops’ full participation in the House of Lords.  In opposition to the view 

that the hereditary nobility had a different type of quality which made neither bishops nor 

barons peers able to judge each other, the bishops during the trial of Archbishop Beckett 

had professed doctrine of shared status by virtue of membership in the House of Lords.
70

  

The pamphlet implied the precedent in this example was the customary practice in 

England before confusion set in, and then moves on to describe why confusion existed 

and from where the notion that bishops could not participate in such trials had originally 

come. 

 The correctness of bishops' participation in capital cases was finally brought into 

question at a time within historical memory, which allowed the pamphlet to examine why 

the practice of bishops withdrawing had been instituted.  According to the pamphlet, 
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  For instance, in 1164 Henry II commanded that a general record be made and agreed upon which 

recorded  all the customs and liberties of the kingdom since the days of his grandfather Henry I.  One of 

the customs which was agreed upon was that clergy who held land from the king “in Capite” were 

barons, “[a]nd just as the rest of the Barons, ought...to be present in the Judgments of the Kings 

Courts...until such time as they shall there proceed, to the mangling of members or Sentence of Death.”  

Controversy existed over the mean of the last few words.  Matthew Paris, a young monk who lived long 

afterward, read this section to mean that the Bishops must depart at “the first agitation of any Charge 

tending that way [ie towards a possible sentence of death].”  However, the “Quadrilogus (a Book 

written in that very Age) and the Copy of the Articles of Clarendon which Becket sent to Rome, extant 

at this day in the Vatican Library” interpreted the custom to mean that the bishops participated in the 

case “until the Judgement come to be pronounced.”  Anon [John Williams], That the bishops in England 

may and ought to vote in cases of blood, 2. 
70

  According to Stephanides, the follower and chaplain to Archbishop Becket, the lay barons requested 

that the bishops judge Becket by themselves.  The laymen considered themselves to be unfit to pass 

judgment upon someone of the clerical estate, but some of the bishops reply that “this is no 

Ecclesiastical, but a Secular Judicature.  We sit not here as Bishops, but as Barons.”  Anon [John 

Williams], That the bishops in England may and ought to vote in cases of blood, 2-3. 
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Roger of Hoveden's History
71

 showed the origins of a canon against clerics sentencing 

prisoners to execution which had been created in the late twelfth century.
72

  This story 

may have also appeared in another manuscript chronicle by Gervasius Dorobernensis to 

which the pamphleteer did not have access.
73

  Yet these two obscure works were the only 

early histories arguing against bishops being involved in capital cases.  These two 

obscure works were the basis for the movement to exclude the bishops in the 1640s.   

The pamphleteer therefore portrays these works as providing John Selden
74

 with 

the basis upon which he based a new and innovative claim against the historical rights of 

bishops.  The pamphlet's purpose for engaging in such antiquarian concerns was quite 

clear.  The accusation against Selden acted as a temporal displacement of the assumption 

that the Lords Spiritual were not permitted to sit in capital trials.  Barlow and Holles had 

made bishops’ exclusion from capital cases a principle which was original to the English 

                                                 
71

  Hoveden was a civil servant (likely a clergyman of some sort, given his duties and interests in 

ecclesiastical issues) who was a contemporary of Henry II.  See David Corner, “Howden , Roger of (d. 

1201/2)”, Oxford Dictionary of National Biography (Oxford: Oxford University Press, 2004). 
72

  A provincial synod held at Westminster in the 21
st
 year of Henry II's reign (ie 1179) produced a canon 

which claimed that it was not lawful for those in holy orders to “put in Execution Judgments of Blood”, 

and therefore excluded members of the clergy from participating in the execution of such punishment or 

the sentencing.  Anon [John Williams], That the bishops in England may and ought to vote in cases of 

blood, 3. 
73

  Anon [John Williams], That the bishops in England may and ought to vote in cases of blood, 3.  The 

British library catalog lists a manuscript from the Cotton Library which contains excerpts from the 

chronicle of Gervasius Dorobernensis.  Also included in the M.S. collection is a letter dated Jan. 11, 

1618 from William Burton to John Selden, which suggests that Selden had some connection to this MS. 

(see Cott. Jul. C. vi.)  Although this establishes nothing about where the MS was during the 1640's and 

why the author of the pamphlet was unable to examine it in person, it does suggest Selden consulted 

Gervasius Dorobenensis (or Gervase of Canterbury), who is possibly the ultimate source for this 

anecdotal depiction of the synod. 
74

  This antiquarian was at fault, because the House of Lords had commanded Selden to compile a 

collection (the Privileges of the Baronage), which then became the basis of the arguments against the 

bishops.  In particular, it was Selden's quoting of the monk (by which the pamphlet writer seems to have 

meant Gervasius) in the margins of that collection which was “the only ground of stirring up this 

question against the Bishops.”  This pamphleteer's inability to examine the manuscript, despite his 

obvious antiquarian interests, suggests that part of the reason why Selden's interpretation remained so 

influential was the inability of his opponents to access and examine the source.  Anon [John Williams], 

That the bishops in England may and ought to vote in cases of blood, 3. 
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political founding and common law; thus a violation of this custom was seen as a 

rejection of the English legal heritage and indeed the inheritance of every subject of the 

realm.  By focusing on the textual history in order to show the practice of excluding the 

bishops had much more recent origins, this pamphlet displaced this particular custom 

from its purported place as a part of the body of customs which constitute valid legal 

norms.  By displacing the opposing side's assumptions to the realm of a recent error, this 

pamphleteer defended the bishops at the same time as he maintained the integrity of what 

he believed to be the common law tradition.  In fact, his argument rested upon the 

understanding that English law had been perverted by those who were trying to keep the 

bishops away from the case. 

Although it admitted that there was historical evidence that bishops left during 

capital cases, the pamphlet also shed doubt on the legitimacy of the actual custom of 

bishops withdrawing.  The pamphleteer suggested that the precedents in which it 

appeared the bishops did withdraw were from reigns of Richard II, a king whose actions 

were less than shining exemplars of how the English constitution ought to be 

understood.
75

  The bishops at the time had protested their exclusion, but were forced to 

obey and withdraw.  The pamphlet argues that this was a measure specific to Richard II’s 

reign.  His successors had the ability to reissue such commands, but the presence of 

                                                 
75

  The pamphlet observed that the legal precedents of bishops withdrawing were from “the unsteddy Reign 

of Richard the Second only; Never before, never after the time, of that unfortunate King, from the 

Conquest to this present Parliament, for ought appeareth in Record or History.”  Given the perceived 

aberrational nature of that king's reign, the writer found it incredible that “one Omission should create a 

Law or Custome, against so many Kings and Queens after that young Prince.” Anon [John Williams], 

That the bishops in England may and ought to vote in cases of blood, 7. 
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bishops in the Lords for trials during the reigns of the three kings succeeding Richard 

proved that they did not adopt this measure as a part of the English law.
76

 

 In opposition to the common law idea of the unbroken continuity of immemorial 

custom, the pamphlet supporting the bishops portrayed a conflict of interests which 

forced medieval bishops to act in a certain way.  He described the canon law as the only 

reason why the bishops had ever withdrawn from the House of Lords.  However, this 

particular provision was never enacted into English law (which was the point of his 

shredding of the precedents from the reign of Richard II), and the bishops' actions were 

therefore voluntary vis-a-vis the English law, even if the pamphleteer identifies a 

different type of coercion acting upon the prelates.
77

  The emphasis on the interfering 

nature and vindictiveness of the Roman church played upon anti-Catholic sentiments in 

order to serve the bishops' argument that they retained their rights under English law.  

This move framed an explanation for the bishops' behavior in the past in terms which are 

immediately sympathetic to a populace afraid that the same body of law and clerical 

structure might someday be re-imposed upon their own society.
78

  On the other hand, 

                                                 
76

  Precedents from the reigns of Henry II, Edward III (three separate occasions), Henry IV, and two cases 

each under both Henry V and Henry VI reaffirmed the principle that bishops were involved in treason 

trials before the House of Lords.  Although the precedent from Richard II's reign was acknowledged as a 

valid law, these “Protestations” showing the withdrawal of the clergy were only valid for the lifetime of 

that king.  Anon [John Williams], That the bishops in England may and ought to vote in cases of blood, 

7-8. 
77

  Despite the earlier attacks on the scholar, John Selden was described as the most able lawyer between 

the reign of Richard II and that present time, and his authority was then invoked in order to show that he 

believed clerics did not vote in capital cases due to the canon law and not because of the English 

common law.  It was “by the Canon Law (the breach whereof the Popes of Rome did in those times 

vindicate with far more severity, than they did the transgressions of the Laws of God) they [the bishops] 

were not permitted to be present at, and all this, not for want of Right to be there in all Causes.” Anon 

[John Williams], That the bishops in England may and ought to vote in cases of blood, 9, 12. 
78

  For the pervasiveness of this fear and its important impact on Restoration politics after it became 

apparent that James Duke of York was a Catholic heir to the throne, see Miller, Popery and Politics in 

England, especially Chapters 7 and 8, pp 121-188. 
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Barlow's pamphlet had to go about the task of explaining the relationship between canon 

and English common law in a comparatively indirect manner.  He accused prelates of 

generally seeking an exemption to the law, and of hiding behind the claim of clerical 

privilege.
79

  However, the anonymous pamphlet showed that such an accusation was 

inconsistent with the later claim that such a self-aggrandizing foreign source of law had 

become a binding English custom. 

 In response to Barlow’s claim that the bishops were not peers (because their titles 

were for life and not hereditary), the pamphleteer countered with an argument about non-

hereditary succession.  Both secular lords and bishops were entrusted with protecting the 

honor of the title and the property they received in order to pass it on to successors.  The 

manner of succession (whether clerical investiture or hereditary inheritance) did not alter 

the similarities between the two as holding their titles and lands in trust for future 

generations.
80

  This argument relied on exactly the same logic that Barlow had used.  

Both emphasized the responsibility to protect a future successor’s inheritance, and they 

shared a conception of inheritance which included honor, land, wealth, and legal rights.  

Barlow limited the scope of this concept to hereditary succession, whereas his opponent 

wanted to broaden the idea to include succession outside of blood relation. 

                                                 
79

  Barlow, The peerage & jurisdiction of the lords spiritual in Parliament, 6-8. 
80

  He answered Barlow’s insistence on hereditary succession and inheritance by way of analogies with 

grants limited to a single lifetime.  For instance, titles had been given to secular lords for the duration of 

their life alone, yet that did not prevent the Earl of Surrey from voting in the House of Lords under this 

type of grant.  Likewise, land which was held as a free-hold for a life term allowed the owner to vote for 

Parliament or even to be elected to the House of Commons.  Moving on to foreign analogies, no other 

European assembly observed such a distinction between prelates and secular lords.  Furthermore, the 

title of bishop carried a kind of honor, as well as substantial lands, which was passed on to the bishop's 

ecclesiastical successor in a manner that was analogous to the transfer between a secular baron and his 

successor. Anon [John Williams], That the bishops in England may and ought to vote in cases of blood, 

14-15. 
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 The concept of succession or inheritance in both of these pamphlets unified a 

discourse of legal rights, social or institutional connections, and a temporal narrative 

based on the connection between generations.  A threat to royal succession was obviously 

the most dangerous to the wellbeing of the social fabric as a whole (as it would affect the 

entire society), but social stability also depended on the family inheritances and offices 

being passed in tact to the family or institutional successors.  In other words, the idea of 

succession was the practical mechanism which provided continuity to the individuals 

who were living in English society. 

 

 Edward Stillingfleet shared same set of social and historical assumptions, but he 

used a different methodology to prove that the bishops could judge Danby’s case.  

Stillingfleet replied to the original question, as it was posed in Denzil Holles' Letter from 

a Gentleman: whether bishops could sit in the House of Lords for pronouncing judgment 

on a capital case or any of the circumstances which preceded the final judgment.  He then 

laid out shared assumptions which both sides had agreed upon.  Everyone agreed that the 

bishops sat in the House of Lords by virtue of the baronies they held,
81

 and their duty was 

to serve the king in that House.  Thus their activity as judges was a valid part of the laws 

                                                 
81

  Those rights were based on the royal writs which summoned the bishops to the House of Lords.  Secular 

barons received their rights to sit in the Lords from similar writs.  The Lords Spiritual were commanded 

to come and help the king resolve all of his business on the most “weighty Affairs that shall be brought 

before them.”  Stillingfleet emphasized that these writs commanded them to participate in every aspect 

of administration, and the writs were in the exact same words as those which temporal barons received.  

No exceptions were mentioned which barred either the bishops or the temporal barons from certain 

matters.  Because the right to sit in Parliament was based upon these writs, the fact that both groups 

within the House of Lords received the same writs logically suggested an equality between the Lords 

Spiritual and Temporal. Edward Stillingfleet, The grand question, concerning the Bishops right to vote 

in Parliament in cases capital stated and argued, from the Parliament-rolls, and the history of former 

times : with an enquiry into their peerage, and the three estates in Parliament (London: 1680), 3. 
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of Parliament, England, and the common law.
82  

The shared identity of all three elements 

once again created a construction where any part of the traditional English constitution 

was dependent on the continued functioning of the whole.  An attack on the customary 

functions and rights of one group threatened to topple the entire edifice of case law and 

the Great Charter which provided all Englishmen with their much cherished protections.   

Stillingfleet turned to classical and biblical sources to help explain the 

technicalities of English law against Shaftesbury and his allies.  He showed the 

inconsistency with which the principle assumption they base their argument upon has 

been applied.
83  

The argument against the bishops was therefore simply the policy of 

momentary convenience for Shaftesbury, and not a consistent legal principle.  

 Stillingfleet countered his opponents by addressing the impact of these conflicts 

on English law.  He rejected both of the applications in which Holles' Letter used the 

statutes of England to argue that bishops had been banned from any and all involvement 

in capital trials.
84  

The first of these statutory measures was part of the Constitutions of 

                                                 
82

  Part of their service to the king was to act as judges, as the author of the book The Jurisdiction of the 

House of Peers Asserted had argued.  Agreeing with an epithet which he found in that book, Stillingfleet 

argued that the customs and usages of Parliament allowed bishops to participate in trials as peers.  Such 

customs were the laws of Parliament, and the laws of Parliament were the same as the laws of England 

as well as the Magna Carta itself.  Stillingfleet, The Grand Question, 1-3.  He seems to have meant the 

pamphlet by Hunt, The Honours of the Lords Spiritual Asserted, although I have been unable to find any 

publication with the title Stillingfleet describes or with the epithet which he attributes to this book.  It is 

possible that the work circulated only in manuscript form. 
83

  Stillingfleet pointed out the hypocrisy that allowed bishops to vote to put people to death as legislators 

with bills of attainder, but claimed that they were unable order the same thing as judges in a treason 

trial. The church canons which kept prelates from voting in cases of blood made no differentiation 

between them shedding blood as legislators and as judges.  Endangering life or limb, no matter whether 

through a legislative or judicial vehicle, was condemned in the canons. Stillingfleet, The Grand 

Question, 4-5. 
84

  Stillingfleet thought he had good historical evidence to the contrary.  He demonstrated this claim 

through the fact that clerics had been used as judges in Saxon England as well as many other European 

kingdoms before the medieval conflicts between the Papacy and state.  This practice predated the time 

when the Popes tried to expand their universal monarchy over the rest of Europe, therefore such 

involvement was not a tool of papal domination.  The popes actually favored the other clerics' 
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Clarendon during the reign of Henry II.  Both authors agreed that the Constitutions were 

particularly vital, “because they were not the enacting of any new Laws, but a declaration 

of what was before.”
85  

The eleventh article of the Constitutions of Clarendon stipulated 

that bishops were to be considered barons and sit in all cases with the peers of the House 

of Lords, until “it come to require either losse of Member or Life”.  The problem was that 

Holles had misinterpreted this clause.  Holles thought it meant that “Prelats of the Church 

should not be present at the Judgments given in the King's Courts when losse of Member 

or Life was in question.”  To the contrary, Stillingfleet argued that a more accurate 

understanding of the clause was that “the Bishops are required to be present in the King's 

Courts as other Barons are, till they come to give Sentence as to Dismembering, or loss of 

Life.”
86  

 

The interpretive legal issue here was over who had the rights concerning using 

bishops as judges: did the bishops have the right to act as judges (as seems to have been 

the traditional assumption of office holders in England) or did the King have the right to 

command their services as judges? 

 Stillingfleet intended to show that this law intended to defend the second position 

and extend royal authority.
87

  Although Stillingfleet’s analysis backed the same political 

                                                                                                                                                 
withdrawal from such important secular roles, because it made all other bishops more dependent on 

Rome for their authority as well as weakening monarchs who were possible rivals.  To Stillingfleet, this 

was a fact which explained the most important laws limiting the clergy from participating in capital 

cases. Stillingfleet, The Grand Question, 7-12. 
85

  Stillingfleet, The Grand Question, 19.  Emphasis original.  This understanding of Parliament codifying 

existing legal practice was a fundamental part of the seventeenth-century common law mindset of 

lawyers like Coke or Selden. 
86

  Stillingfleet, The Grand Question, 19-20. 
87

  In showing that the law was commanding bishops to carry out the King's justice, Stillingfleet explicitly 

laid out a method which he would use as he tried to reconstruct intentions from the context in which the 

statute was created.  According to Stillingfleet, his plan was to consider the occasion, the plain sense of 
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cause of royal authority, this formulation of history differed from that held by many of 

the bishops’ supporters.  His careful examination of the moment in history in which the 

statute was produced suggested that the meaning could only be deduced from the way the 

law was created and used at that moment.  Against the assumptions of a nebulous time 

period of “immemorial” foundation which allowed the debaters to project the values of 

the present onto the past, Stillingfleet made an argument about conditions during a 

historically recorded period of time.  The existence of records and specific knowledge 

about what was happening at that time allow Stillingfleet to take a different polemical 

approach to interpreting the past. 

 Stillingfleet disagreed with his opponents about the background conditions under 

which the Constitutions of Clarendon were created.  Holles claimed that the codification 

of existing practice occurred because the prelates at that time were trying to increase their 

own omnipotence by extending their control into judicial powers to draw blood.  

Stillingfleet firmly rejected this interpretation, saying that bishops perceived their 

required attendance at the King's courts for trials as an unwelcome burden.  His account 

of the history emphasizes the struggle between Rome and London for control over the 

English bishops.  To these prelates, the requirement to serve as judges which was 

enshrined in this statute was a secular intrusion upon their much cherished ecclesiastical 

liberties.
88 

                                                                                                                                                 
the words recorded in the law books in light of that occasion, and the practical uses which were made of 

it shortly afterwards in the Parliament at Northampton.  Stillingfleet, The Grand Question, 20.  At the 

risk of anachronism, I found it striking how similar Stillingfleet's plan of action was to the methods of 

Twentieth-century histories of political thought.  I intentionally blended paraphrases from Stillingfleet's 

plan and Quentin Skinner's methodological works.  Both methods assume that the original intentions for 

a document can be (at least partially) recovered through a careful contextual reading. 
88

  According to Stillingfleet, the influence of Gregory VII had convinced these clergymen that they ought 
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Stillingfleet insisted that the vital eleventh Constitution of Clarendon be 

understood as part of a larger royal response to the problem of clerical liberties.  Henry II 

found the clergy in England to have grown completely unmanageable,89 thus he called 

for a convention to create laws limiting their independence.  All sixteen of the 

constitutions produced at Clarendon were measures intended to reduce the clergy's 

separate judicial status.  The problem was not that the clergy were interfering with 

secular affairs by trying to insert themselves into capital cases, because they were trying 

to sever all dependence on the King and erect a fully independent spiritual estate.  Henry 

II could not permit this, and therefore used the convention to solidify his power over the 

Church’s personnel in England.  The issue was how to hold them accountable to lay 

authority.  It would be inconsistent with the rest of the body of laws if the eleventh statute 

was intended to push the clergy into a separate sphere of society, because Henry II saw 

such a divide as a problem which he was working to remedy.  His solution was that they 

would hold their lands as barons and do service to their king in the same way as any 

secular landowner would serve in the kingdom’s highest court.
90

 

                                                                                                                                                 
not be dependent subjects of a king, but Henry II had seen the problems such subjects might cause for 

his realm and therefore required them to discharge the duties attached to their baronies.  The final clause 

was inserted in order to ease the bishops' consciences in a narrow set of circumstances which were 

specifically prohibited by canon law.  This was a matter of convenience for Henry II, because the clause 

removed any pretext the clerics might have had for disobeying.  The bishops complained bitterly, 

claiming that their offices ought not to be called baronies, because the term implied too much 

subjugation to the secular powers.  Many prelates actually chose to be banished rather than accept the 

Constitution which labeled their holdings baronies.  Stillingfleet, The Grand Question, 21-23. 

89  During the struggle between Stephen and Maud, the churchmen had increased their power by taking 

Stephen's side.  They began to claim the clerical privileges and immunities described by the Roman 

bishops against recent English precedents, because the Norman kings had been working to curtail their 

liberties and control claims to a special jurisdiction.
  
Stillingfleet, The Grand Question, 25. 

90
  Stillingfleet, The Grand Question, 25-27.  For text of the Constitutions of Clarendon, see Paul Halsall, 

Internet Medieval Sourcebook, “Constitutions of Clarendon: 1164” (1996), accessed Feb 11, 2011. 

http://www.fordham.edu/halsall/source/cclarendon.html. 



80 

 

Stillingfleet illustrated that the new laws increased monarchical power over the 

clerics at the time when they were implemented.  Stillingfleet argued that the actual 

practice of the House of Lords immediately after the Constitutions of Clarendon was to 

allow the bishops to sit in cases of blood until just before sentencing and execution.
91  

Stillingfleet took these near contemporary examples as evidence that the application of 

the statute followed his explanation and not Holles' understanding.  Therefore, he had 

identified how this custom became an operating part of the English common law.  This 

discussion clearly undermined the narrative of the common law not changing since time 

immemorial which Barlow put forward in his tract.
  
Stillingfleet specifically quoted the 

pamphlet to show that Barlow misunderstood the intentions and application of the 

Constitutions of Clarendon.  Barlow's pamphlet also misrepresented the wording and 

sense of the article by suggesting that it banned prelates from the entire case in order to 

prevent them from taking part in any of the preliminaries.
92

 

 
Stillingfleet, like the other authors in the debate, constructed a vision of English 

society which combined the legal, social, and ecclesiastical order, yet his view differed 

somewhat in the amount of attention he gave to correcting an illicit foreign agenda and 

system propagated by the Bishop of Rome.  The historical analysis admitted to the fact of 

these illegitimate distortions, but Stillingfleet counteracted the way his opponents 

constructed their normative vision of England through arguments showing they had 

                                                 
91

  He derived this claim from the writings of Petrus Blesensis, a monk who condemned this practice.  

Furthermore, the bishops sat with the other barons at the Parliament of Northampton during the treason 

trial for Becket.  The Bishop of Chichester even told Archbishop Becket that the Constitutions of 

Clarendon, to which all the bishops were newly sworn, required them to come at the King's summons 

and sit as judges in the case of Becket's treason.  Stillingfleet, The Grand Question, 34-35, 41. 
92

  Stillingfleet, The Grand Question, 41-44. 
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misunderstood that history.  On these grounds, Stillingfleet constructed a view of 

connected English institutions which took account of historical context. 

 
Stillingfleet also maintained many English legal ideas which were popular 

amongst seventeenth-century lawyers.  He maintained the distinction between enacting a 

new law and declaring existing practice to be a recorded law.  Furthermore, Stillingfleet 

and Barlow both favored the second type of law-making as more authoritative.  Thus past 

practice was a more authoritative source of law than statutes creating new law and 

practice, however his own contemporaries may have misunderstood what the precedents 

were actually showing.  From such a temporal distance, seventeenth-century readers 

should have assumed that the lawyers and barons at that time knew the law and its 

practice in more thorough detail than was available in the legal records.  To Stillingfleet, 

the bishops' protestation at leaving a trial during the reign of Richard II showed that they 

were concerned with preserving the continued practice of what had been “considered to 

be their undoubted Right by King, Lords, and Commons.”
93  

According to Stillingfleet, 

the protestation underwent no challenge from the King, Lords, or Commons, because it 

was simply a reflection of  uncontroversial practice.
94 

 
Throughout this entire discussion, Stillingfleet did not depart from contemporary 

ideas about the origins and sanctity of the English common law.  His concern was to 
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  Further bolstering this interpretation was the fact that the bishops' claim to have had a right to sit in 

judgment in Parliament was entered onto the Rolls of Parliament by agreement of King, Lords and 

Commons.  Stillingfleet assailed Holles' Letter for only printing part of this declaration, which makes it 

appear that the bishops agreed that they did not have jurisdiction in the Lords.  Instead, he showed that 

they declared they were withdrawing out of compliance with their consciences (in order to avoid 

violating the canon law), but they retained all the rights of other barons within English law.  

Stillingfleet, The Grand Question, 48-49. 
94

  None of the other law-enacting parts of the kingdom would have accepted a protestation which 

introduced new rights, because such a new introduction would tend to decrease their own authority.
  

Stillingfleet, The Grand Question, 54-56. 
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defend the customary rights or privileges by which bishops were considered barons, 

rights which had their origin in a continuous tradition of custom which was later codified 

by statute.  The parliamentarians, not the bishops, were the ones trying to introduce 

dangerous changes by seeking to deny prelates any role in Danby's trial; their goal was a 

change in custom and law which would have threatened the previously “undoubted” 

rights of one part of the social and political order.  The rhetoric again reveals the goal of 

protecting continuity, because a threat to the traditional role and rights of one part of the 

social order might dismantle the whole edifice. 

An Ecclesiastical Debate Turns into a Nationalist Debate 

 The same overarching pattern which occurred in the debate over bishops 

participating in Danby's case also occurs in another case concerning the age of the 

Scottish monarchy and the original organization of the Christian church in Scotland.  This 

debate perfectly illustrates how the interconnections between historical institutions 

brought unintended consequences to historical debates.  In this case, an Anglican cleric 

trying to confront the historical arguments used by Presbyterians discounted several 

myths about the foundation of the Scottish monarchy.   However, the historical argument 

against the mythic Scottish kings had important ideological implications, because the 

myths he attacked still played an important part in legitimating the Stuart dynasty’s 

power over the northern kingdom.  This analysis will focus on the reasons why these 

authors felt compelled to enter the argumentative arena, the ways in which they tried to 
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prove their narratives, and the social visions connected to those narratives.  For that 

reason, the question of historical accuracy will not play a major part of this analysis.
95

 

The debate started when William Lloyd, the Bishop of Saint Asaph, wrote a 

historical defense of episcopacy against some Presbyterian polemicists who had claimed 

that the first church in Scotland had been created without bishops.  His argument touched 

on many elements within Scottish society, because the history of the Scottish church was 

bound up in the same kind of institutional ties which bound together the English church, 

peerage, monarchy, and episcopacy.  Lloyd attacked the Presbyterians through multiple 

methods, but one of these avenues of attack was to assail the mythical founding of the 

Scottish monarchy and show that the entire narrative of Scottish church and state was 

inaccurate.  Lloyd's treatise provoked an angry response from the royalist Scottish lawyer 

Sir George Mackenzie of Rosehaugh.  He was angered, because attacking the narrative 

about the ancient Scottish monarchy had the potential to discredit the Stuart dynasty’s 

claims to hereditary authority over their Scottish subjects. 

Furthermore, this debate displays how the two kingdoms sharing the island of 

Britain prioritized their national institutions and historical understandings while trying to 

work out the relationships between the kingdoms of the Stuart multiple monarchy.  As in 

                                                 
95

  The actual origins of the Scots were not proven until the nineteenth century.  When the Romans arrived 

in Britain, they found a multitude of tribes which all spoke related versions of Celtic languages (which 

have been classified by modern linguists as belonging to the P-celt classification branch).  The Irish 

Celts spoke a version of a different Celtic language family, now known as the Q-celt branch.  However, 

a group of Celts speaking a British variant of the P-celt family lived in north-eastern Ireland and raided 

Roman Britain.  They first appear as a distinct group in fourth-century Roman sources.  This group did 

not settle in Britain until the sixth century after the Romans had withdrawn from Britain.  This was the 

point at which Fergus, son of Erc (d. 503 A.D.) brought the Scots into Britain and founded the kingdom 

of Dalriada.  In the eighth century, this Celtic Scottish kingdom conquered the Picts who lived to their 

east after the Picts had been weakened by frequent Viking raids.  The Picts were gradually absorbed into 

a unified Scottish culture and kingdom which was encountered by the Normans moving north after their 

conquest of England.  Hugh Trevor-Roper.  The Invention of Scotland: Myth and History (New Haven: 

Yale University Press, 2008), 3-8.  
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the question of bishops in capital cases, many of the differences between the two authors 

can be attributed to what they saw as the most immediate threat to their national societies.  

These fears largely focused on national needs, but were formulated within a broader 

British context as well.  Lloyd was afraid of the justification for resisting episcopal 

authority and the national church which histories written by Scottish Presbyterians might 

provide to English Non-conformists.  On the other hand, Mackenzie argued that a good 

subject should not write pamphlets which tended to diminish his own king’s authority in 

a neighboring kingdom (especially the radical Presbyterians who were causing Charles 

and James problems in Scotland),
 96

 but he also believed in the antiquity of the Scottish 

royal line.  Mackenzie was by no means the only Scot at this time to affirm the tradition 

that the monarchical line was nearly 2000 years old.
97

 

 Lloyd was writing a history of the Church in the British Isles which intended to 

combat Scottish historians who claimed that their nation had possessed a functioning 

Church without episcopacy for hundreds of years during the early centuries of 

Christianity.
98

  According to Lloyd, Presbyterians were using this historical example to 

argue that episcopacy was unnecessary for the Church in both kingdoms.  The Scottish 

                                                 
96

  Mackenzie had earned himself the nickname “Bluidy Mackenzie” for his part in trying and executing 

many of the Covenanters (radical Presbyterians who had risen in rebellion in 1678-9) after the Battle of 

Bothwell Bridge.  See Clare Jackson, “Mackenzie, Sir George, of Rosehaugh (1636/1638–1691)”, 

Oxford Dictionary of National Biography, online edn, (Oxford: Oxford University Press, 2004). 
97

  Sir James Dalrymple (the Viscount Stair and an important Scottish legal historian in his own right) as 

well as Alexander Mudie and John MackQueen all proclaimed that the Scots had a particularly close 

attachment and reverence for their monarchy, precisely because they had been the kings of the nation for 

so long.  Claire Jackson, Restoration Scotland, 1660-1690: Royalist Politics, Religion and Ideas 

(Suffolk: Boydell & Brewer Press, 2003), 45-46. 
98

  Lloyd did not reveal who his opponents were for a very large part of the book.  In Chapter 7, Lloyd 

finally mentioned the names of some of the opponents whom he was arguing against.  Major, Boethius, 

Lesley, Buchanan, Demster, and Baxter are all authors who claimed that the Scottish church had 

originally been controlled by groups of monks called “Culdees”.  They used this as evidence to argue 

against episcopacy in Scotland. William Lloyd, An historical account of church-government as it was in 

Great-Britain and Ireland, when they first received the Christian religion (London: 1684), 134. 
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example was specifically cited by the malefactors “that were for destroying Episcopacy 

here” in England.
99

  This last idea is particularly indicative of Lloyd's focus.  He did not 

try to address Presbyterianism in Scotland, or the specific theological and historical 

elements which differentiated Scotland's Reformation from the Henrican church reforms.  

Instead, Scottish error had filtered down past the border and was refashioned into an 

ideological weapon by a particular group of English fanatics.  His attack was primarily 

intended to debunk the implications which Scottish errors had in England, not to reduce 

the prestige of Scotland or Scottish historians.  The second course of action held no value 

in and of itself for Lloyd.  He cared only to prevent Presbyterian claims from appearing 

legitimate. 

 Lloyd launched his attack on the legacy of Presbyterianism by questioning the 

accuracy of the sources which placed the Scots in northern Britain before the time of 

Christ.  The problem he noted was the lack of contemporary sources attesting to a 

presbyterian organization.  Lloyd claimed that this narrative about the early Scottish 

Church had been repeated by so many of that nation's historians that it seemed to be a 

well-known fact, but the story originated with a single inaccurate historian, Gildas.
100

  

The errors introduced by Gildas reappeared in later historians, first in Nennius and then 

in Jeffrey of Monmouth.  Jeffrey was the writer responsible for the liberties taken with 

                                                 
99

  The historical argument was not originally polemical.  The “Bishop Spotswood” (John Spottiswoode) 

who had advanced this view in his Church history unintentionally gave dissenting Protestants a way to 

attack the Anglican establishment.  Lloyd, An historical account of church-government, “Preface”, 2-5.  

Note that Lloyd paginates his Preface and the main argument of the book separately. 
100

  Gildas was the earliest British historian, but Lloyd complained about the lack of materials when he was 

writing just after the Romans.  Three hundred years after Gildas, Nennius tried to write a history of the 

English nation.  He apologized in another book for the resulting work, which was mainly patched 

together from sources he had borrowed from neighboring nations.  Lloyd, An historical account of 

church-government, “Preface”, 4-7. 
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the creation of the Brutus myth (such as the Trojan origins of British peoples),
101

  because 

he knew “that whatsoever he should say of this kind, there was none that was able to 

disprove him”.
102

  Other historians later adopted the Brutus story from Jeffrey's account 

of the early settlement of Scots in northern Britain.  This general acceptance made it 

harder for later critics to discount the story.
103

 

 The problem of missing early sources troubled Lloyd, especially since the first 

surviving record claiming the Trojan ancestors of the Scots settled in Britain came from a 

date far removed from the time it claimed to depict.  The histories of the “Albian Scots” 

(those living on the island of Britain) were only written at least a thousand years after 

Christ.  The oldest attested authority among these Albian Scottish histories was a 

contemporary of William the Conqueror, and was therefore so far removed from the 

ancient settlement of Scotland as to make his claims entirely conjectural.  Likewise, the 

second oldest authority was a contemporary of Edward I.  The oldest extant source which 

recounted the deeds of the ancient Scots in Britain dated from the fourteenth century.
104

 

 These Scottish narratives violated what Lloyd saw as good history writing.  They 

were written too long after the depicted events, and were based on fables instead of the 

                                                 
101

  Jeffrey of Monmouth relied heavily on Nennius for the history of the British Isles, but he included 

another origin story (that all peoples in the British Isles were descended from Britto, a descendent of 

Japhet) in order to emphasize the Trojan roots of England.  Lloyd described derivations of Trojan 

origins as a particular fad of Jeffrey's day.  For instance, King Henry I inquired about the origins of the 

French, and was told that their ancestors were Trojans who had been with Antenor, and that most of the 

nations of Europe were from similar stock. Lloyd, An historical account of church-government, 

“Preface”, 13-16. 
102

  Lloyd, An historical account of church-government, “Preface”, 10-13. 
103

  These later writers completely ignored the competing Britto myth, and thus the story of Trojan origins 

appeared in a chain of historians who presented it as an increasingly obvious and common sense fact 

until even dubious historians “durst not disbelieve a thing that took so generally in their Age.”  Lloyd, 

An historical account of church-government, “Preface”, 18-21. 
104

  Lloyd, An historical account of church-government, “Preface”, 25-27. 
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surer foundation of more accurate Roman histories.
105

  The Roman historians were more 

accurate than either English or Scottish medieval historians, therefore the testimony of 

these classical authorities ought to be accepted over their British rivals when they 

contradict each other.
106

  Lloyd throughout this section explicitly accepted the criteria by 

which Buchanan critiqued English historians as correct, and used the Scottish historian's 

method in critiquing Buchanan. 

 After he had besmirched the accuracy of Scottish antiquities, Lloyd began to 

dissect and discredit these stories.  He argued they were mistaken about the actual 

location of the earliest Scottish conversions to Christianity.  The mythical narrative of 

conversion by presbyters, and not bishops, located the evangelization of the Scots in 

northern Britain.  His Presbyterian opponents claimed the first Scottish king to convert 

was part of the mythical royal line of Brutus.  Thus, these Protestant Non-Conformists 

                                                 
105

  Against these Scottish tales, Lloyd provided four objections.  The first two objections he explicitly 

draws directly from the Scottish historian George Buchanan's Rerum Scoticarum Historia, where 

Buchanan tries to disprove English historians.  First, Buchanan points out the temporal distance between 

English historians and the events they purport to describe.  Second, he notes that the English historians 

writing at a later time often contradict Roman or Greek authorities who were contemporaries to the 

depicted events and thus of greater value.  Buchanan may have been correct to apply these to English 

historians, but they also apply to Scots as well.  In addition to these critiques, Lloyd adds two of his own 

which he thinks damn the Scottish historians without touching the English.  Many works on Scottish 

antiquities are nothing but superstructures erected on fables which could be easily proven to be made 

up.  Secondly, the accounts now given of the origins of their nation and religion differ from the ones 

which their ancestors accepted.  Lloyd believes this last point is the strongest indication that the more 

recent tales of Scottish national origins are themselves a “novelty” of recent invention. Lloyd, An 

historical account of church-government, “Preface”, 27-29. 
106

  Lloyd attacked both English and Scottish national myths.  He discounted Bede's account of Lucius as 

the first Christian king in England, because Bede was so long after Lucius and did not seem to have 

sources or histories concerning Lucius.  Likewise, the Scottish historians who described Fergus and 

Donald (the first Christian king of Scotland) came twelve hundred and six hundred years respectively 

after these purported kings.  Lloyd had an explanation of why Scottish histories were more consistent 

with Roman historians.  The Scottish historians had the advantage of reading printed copies of the 

Roman histories, because they made their fables long after the point at which English historians such as 

Bede had written.  The earlier English writers did not have the ability to consult Roman sources.  

Nonetheless, some of the myths in Scottish history contradicted the Roman authorities, forcing even 

learned Scots such as Buchanan into a contorted series of contradictions in order to save appearances. 

Lloyd, An historical account of church-government, “Preface”, 30-34. 
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also had to defend the existence of a pre-Roman kingdom of Scotland in northern 

Britain.
107

  To counter their narrative, Lloyd used Roman historians who claimed there 

were only two groups of people living in Britain when they first arrived (the “Britains” in 

the south and Picts in the north).
108

   

Lloyd argued that the people now known as the Scots did not live in Britain until 

long after the fourth century, which was the time when they were supposedly converted 

to Christianity.  He argued that the Scots migrated into Britain from Ireland at a time well 

after Christ and the Romans.  He compiled a list of different accounts of this migration, 

and focused on the accounts that link Scottish events to Roman chronology.
109

  Lloyd 

showed the Scots were still in Ireland even at the time that Roman power was waning in 

Britain.  He focused on Roman sources which described the Scots as coming from the 

West, which he took to mean that they came from Ireland.
110

  Lloyd also rejected claims 

                                                 
107

  Lloyd attacked this narrative with a long argument showing that the Scots had lived in Ireland during 

the era of Roman Britain.  Two fifth-century historians, Orsius and Claudian, claimed there was a group 

of people called the Scots then living in Ireland, which Claudian called the “Barbarous Island” of 

“Scotia”.  Lloyd believed this was in contrast with the civilized Roman island of Britain.  Furthermore, 

he argued that this pattern of interchangeably using the term Ireland or Scotland continued even into the 

time of Bede in the mid eighth century.  Bishop Ussher, a famed Irish antiquarian with an interest in 

chronology who wrote during the early seventeenth century, believed that any references to Scotland 

actually meant Ireland until well after 1000 A.D.  Lloyd, An historical account of church-government, 

7-9. 
108

  Lloyd, An historical account of church-government, 2. 
109

  According to the history by Bede, the Scots left Ireland and settled in northern Britain under a king 

named Reuda.  A near contemporary account of the life of Saint Patrick suggested that the Scots left 

Ireland when Neil was King of Ireland, which would have been during the time Constantius, son of 

Constantine, was emperor in Rome.  Roman historians from this period also mentioned the Scots as 

coming from Ireland at this time.  The Romans wrote that the Scots were participating in raids against 

the Roman Britain with the Picts and did not come with the intention of settling in Britain.  Ireland was 

said to have wept at the number of Scots killed by Theodosius, suggesting to Lloyd that the Scots 

resided there instead of in Britain.  After Theodosius left in an attempt to become emperor, the Scots and 

Picts joined against Roman Britain again and were opposed by Maximus.  The Picts ended up joining 

the Romans, and the Scots were chased out of Britain.  Lloyd, An historical account of church-

government, 14-17. 
110

  After Maximus defeated the Pict and Scot alliance, he took most of the men and officers from Britain 

into France in a failed bid to become Emperor.  Hardly any of these men returned, leading to a shortage 
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that there were two kings named Fergus, and the second returned to Britain from a 

temporary exile to reclaim his ancestors’ kingdom in the fifth century A.D.  The more 

reliable sources suggested to Lloyd that the Scots under Fergus only came to Britain in 

503, nearly eighty years after the Scottish legends claimed the more recent of the two 

kings named Fergus had arrived.
111

 

 After laying down all of this background, Lloyd finally moved on to his true 

purpose in addressing the early history of Scotland.  He attacked the Presbyterian 

narrative of Scottish conversion which was linked to the narrative of mythical Scottish 

kings and located within the boundaries of what was then the kingdom of Scotland.  

Lloyd's arguments in pursuing this task further reveal the importance of institutional 

connections in how he evaluated history.  Lloyd attacked the tale that Pope Xystus sent a 

priest named Palladius to Scotland, who supposedly converted the Scots during these 

early days, and argued that Palladius was actually spreading a form of Christianity 

borrowed from the Apostolic British Church.
112

  This argument effectively established 

the reliance of the Irish and Scottish Churches upon the early British Church, not their 

                                                                                                                                                 
of fighting men in Roman Britain.  According to the historian Gildas, this manpower shortage allowed 

the Scots and Picts to renew their assault on Britain. Lloyd, An historical account of church-

government, 18. 
111

  Lloyd also dismissed the Scottish claims about a more recent King Fergus, who was reported to have 

restored his family's possessions in northern Britain.  According to the legend, Maximus had driven the 

Scots into Ireland, but a king named Fergus led them back into the old kingdom around 422.  Lloyd 

relied once on Ussher to claim that Fergus led the first migration of Scots out of Ireland and into Britain, 

and he cited Irish genealogies claimed that Fergus was born long after 422.  These sources located the 

start of Fergus' kingship during the papacy of Symmachus, which only began in 498.  Lloyd, An 

historical account of church-government, 32-33. 
112

  The story about Palladius was a critical part of his Presbyterian opponents' claims about the early 

Scottish Church, so Lloyd laid out three important claims which he believed refuted this story of an 

early Presbyterian Church: Palladius was of the British nation and church, he was sent to Ireland (not 

into what is now Scotland), and he did not complete the full conversion of Ireland to Christianity 

(someone after him accomplished this task, probably Saint Patrick).  Palladius was himself a bishop, 

and thus would have worked to establish a new church properly controlled by bishops.  Lloyd, An 

historical account of church-government, 48-56. 
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own autonomous traditions or Roman influence.  This strongly implied that the bishops 

of England (ie the successors to the apostles who founded the first churches in Roman 

Britain) ought to oversee their Scottish and Irish brethren in faith.
113

  Lloyd also 

dismantled the myths surrounding Columba (a missionary sent from Ireland in the sixth 

century to convert the Picts) who was another reputed founder of the Presbyterian 

structure in Scotland.  Columba was much more effective in converting the Picts than 

Palladius had been with the Scots, but Lloyd argued that he did not create a Presbyterian-

style church among these new converts.  In attacking the Scottish interpretation of both of 

these figures, Lloyd carefully notes their episcopal credentials.
114

 

 Lloyd's argumentative pattern throughout this treatise was to attack the supposed 

institution of Presbyterian control over the Scottish Church by dismantling the 

institutional framework which had been the assumed foundation for the narrative of early 

Scottish conversion.  Lloyd tried to disprove his opponents' position by showing the 

inconsistencies in the narrative and severing the connections between a very early 

presbyterian church and the rest of Scotland's social fabric.  Lloyd had very little to say 

about how changing this narrative would impact the Scottish Church and monarchy.  His 

only interest was to refute the arguments which English Non-Conformists had borrowed 

from Scottish history. 

                                                 
113

  Furthermore, this ecclesiastical arrangement mirrored the English belief that the Irish and Scots 

(through the oath of fealty they took to Saxon kings which was described above) both owed allegiance 

to England's royal line. 
114

  Columba was not a bishop, but he showed through his actions that he accepted and obeyed episcopal 

authority.  An example of Columba deferring to a bishop in his own monastery on the isle of Hy 

illustrated that he accepted that bishops did indeed wield a higher spiritual authority than he considered 

himself to possess.  For example, when founding a diocese to serve the new converts, two bishops came 

to the monastery on Hy to help ordain a new bishop.  Lloyd took this as evidence that Columba did not 

think his authority extended as far as did bishops' in matters touching the organization of a diocese and 

its parishes. Lloyd, An historical account of church-government, 59-63, 99-105. 
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 These attacks on elements in Scottish national mythology provoked a response 

from Sir George Mackenzie, who believed that Lloyd's history went too far in 

disintegrating the power, authority, and prestige of the monarchy.  In keeping with his 

post as Charles II’s Chief Advocate, Mackenzie's main interest was to defend the Scottish 

royal line from those who would threaten its legal rights and authority.  The greatest 

threat to the Crown’s power in Scotland came from radical, covenanting Presbyterians.  

To this end, during the year before the controversy erupted between himself and Lloyd, 

Mackenzie had written a treatise, Jus Regium, or, The Just and Solid Foundations of 

Monarchy,
115

 against many of the same Presbyterian authors who Lloyd attacked. 

 Although Mackenzie disliked the Presbyterians who Lloyd was writing against, 

he accused the bishop of leaving the realm of religion and attacking the authority of the 

monarchy at a time when it was particularly dangerous to do so.  With all the divisions 

between the nations of British Isles coupled with political divisions between Whigs and 

Tories, Lloyd should not have written anything tending towards the diminution of the 

Stuart line.  In fact, the argument which Lloyd was trying to refute was so obscure and 

unknown to the laity in Scotland that Mackenzie accused him of having introduced a new 

argument for presbyterian church government into the religious conversation.
116

  Lloyd's 

                                                 
115

  George Mackenzie, Jus Regium, or, The Just and Solid Foundations of Monarchy In General; and more 

Especially the Monarchy of Scotland: Maintained against Buchannan, Naphtali, Dolman, Milton, &c. 

(London: R. Chiswel, 1684). 
116

  According to Mackenzie, the argument about the early Scottish church existing without bishops was 

“the meanest Argument, that ever was us'd by a Presbyterian.” Actual Presbyterians based their claims 

off of what they thought was the law of God as contained in the Holy Scriptures.  Lloyd's attack on this 

specific narrative and little used argument did not have any effect on the main body of their belief.  

George Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland with a True Account when 

the Scots were Govern'd by Kings in the Isle of Britain / by Sir George Mackenzie (London: 1685), iv. 
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disproportionate response to the errors of the Presbyterians was to lop off 44 kings from 

the Scottish royal line and to pillory all of the Scots' historians.
117

 

 Mackenzie had no love for the “Enemies to Episcopacy” whom Lloyd wrote 

against, but he found the attack on the Scottish royal line to be a misplaced target in 

argument against such foes.  According to Mackenzie, the Stuart royal line had been the 

staunchest supporter of episcopacy.  James VI introduced a Protestant church under 

bishops into Scotland.  Charles I literally died in the defense of episcopacy.  His older son 

reestablished and patronized this church, and the largest problems of his reign generally 

came from the schismatic opponents of episcopacy.
118

  Attacking the royal line of 

Scotland threatened to upset the authority of the family which had been the greatest 

protectors of episcopacy.  However, Mackenzie carefully avoided the vexing question of 

the current king's religion, because James II had just taken the throne.  Presumably, the 

new Catholic king was in favor of retaining bishops at the top of the English Church 

hierarchy, only he would prefer Roman Catholic to Anglican personnel and worship.  

Mackenzie completely ignored this important difference, choosing to instead focus on the 

threat of religious schism and disobedience to the civil powers which he associated with 

the argumentative Presbyterian opponents to bishops. 

 Mackenzie did not believe that Lloyd intended his pamphlet as an attack on the 

Stuart dynasty, but he argued there was damage done nonetheless.  The lost prestige of 

                                                 
117

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, iv-v. 
118

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, xi.  Mackenzie seems to be 

thinking of the Battle of Bothwell Bridge, where an army of around 6000 rebelling Covenanters 

(Presbyterian extremists) were defeated by a royal army of 5000 men under the Duke of Monmouth.  

Mackenzie played a part in trying the captured rebels, earning himself the nickname “Bloody 

Mackenzie” amongst the Covenanters along the way.  See Clare Jackson, “Mackenzie, Sir George, of 

Rosehaugh”, Oxford Dictionary of National Biography, online edn, (Oxford: Oxford University Press, 

2004). 
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precedence which had come from the Scots' claim to have the oldest monarchy in Europe 

and the world was a particularly grievous affront to the kingdom.  If Lloyd's argument 

was correct and the Scots were unable claim any king prior to Malcolm III, the Scottish 

kings would have fallen from their place of honor as the oldest monarchy to become 

“almost the last of all Crown'd-Heads.”  Therefore, anyone who shortened the Scots' 

royal line lessened their influence and even threatened the royal succession.
119

  

Mackenzie would have preferred all writers to forebear from meddling in the ideological 

foundations upon which kings based their rule.  For instance, he held up the example of 

the historian Luddus, who was unwilling to deny that the English monarchy descended 

from Brutus for fear that he might “wrong the Majesty of the English Nation”.  For this 

same reason, English subjects who tried to shorten the royal line of their Scottish king 

came dangerously close to committing the crime of Lese-Majesty.
120

   

 After castigating Lloyd for meddling in things which ought to be left alone, 

Mackenzie turned to what he described as a “self-defense”
121

 of the Scots' national pride, 

traditional history, and monarchy.  According to Mackenzie, all of Scotland's historians 

had been unanimous in placing the beginning of the Scottish monarchy at 330 years 

before the birth of Christ.  At this time, Fergus I was the king of a united nation living in 

the northern part of the island of Britain.
122

  This view was first challenged in 1572 by the 

                                                 
119

  The theme of threats to the rights of royal successors was the theme of the second half of Mackenzie's 

Jus Regium.  Published in 1684, this part of the treatise was a somewhat late response to the political 

theories behind the Exclusion Crisis, but it set forth a strong absolutist argument for the rights of kings 

in general and the Stuart dynasty in particular. 
120

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, x-xi. 
121

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, xiii. 
122

  Clare Jackson describes some of the basic outlines of Scottish royalist theory.  The idea of a divine 

right, absolute monarchy was as strong or stronger in Scotland than in England during the 1680s.  

Unlike Filmer’s theory basing divine right monarchy on direct descent from Adam, the Scots 
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Welsh historian Luddus.  More recently, the Bishop of St. Asaph (Lloyd), “upon the 

pretext of answering a very silly and inconsequential Argument against Episcopacy, has 

undertaken the defense of Luddus, his Kinsman.”  They both claimed the Scots did not 

arrive in Britain until the year 503 A.D., and believed the Scots had no king who reigned 

anywhere on the isle until that point.  These are the only points in Lloyd's work to which 

Mackenzie wished to respond, because it was his duty as King's Advocate to defend the 

institution of monarchy.
123

 

 Mackenzie insinuated that the historians arguing against the antiquity of the 

Scottish royal line had done so out of malevolent intentions rather than in service to 

historical truth.
124

   Mackenzie then proposed to correct the errors of historical analysis 

which the bishop had perpetuated by using the general standards of historical evidence to 

prove the veracity of the Scottish historians whom Lloyd attacked.  He spelled out the 

steps he would take in showing that the Scottish historians and their account of the 

                                                                                                                                                 
emphasized divine election as proved through conquest.  The fact Fergus had conquered a kingdom and 

compelled his subjects to take an oath of obedience was enough to prove this divine election.  The oath 

also gave the Scottish kings the same powers as the Roman emperors had possessed under the Lex 

Regia.  In other words, they irrevocably renounced all authority and placed it in the hands of the 

monarchy. However, this set of claims was not seen as an acceptable justification for complying with or 

serving the Cromwellian regime. Jackson, Restoration Scotland, 53-56.  Mackenzie does not 

specifically address this, but it seems that the conquest by Fergus was seen as legitimate because he 

founded a centuries old dynasty, whereas Cromwell’s usurpation ended in less than a lifetime. 
123

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 1-3. 
124

  The debate about the antiquity of the line began with “the vain and silly scruples of the obscure Authour 

Luddus.”  This objection died away, until Cambden revived it.  Soon after this, the Irish Bishop James 

Ussher, angered by the Scottish writer Thomas Dempster's severity to his uncle Richard Stanihurst, 

gathered together all sorts of sources (both reliable and false) and wrote his own heavily biased history.  

Lloyd drew up his critique of Scottish history from Ussher's unreliable sources.  No new material was 

added to what Ussher had found, but Lloyd had not removed the mistaken portions either. Mackenzie, A 

Defence of the Antiquity of the Royal Line of Scotland, 10-11.  Dempster’s book on Scottish 

ecclesiastical history, Historia ecclesiastica gentis Scotorum, includes many works and people that 

modern scholars now consider fictitious.  See Alexander Du Toit, “Dempster, Thomas (1579–1625)”, 

Oxford Dictionary of National Biography, online edition (Oxford University Press, 2004). Also see 

Colm Lennon, “Stanihurst , Richard (1547–1618)”, Oxford Dictionary of National Biography, online 

ed. (Oxford University Press, 2004). 
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ancient lineage were correct.  He attempted to show: 1) the tradition concerning the 

antiquity of the line of kings was well founded; 2) Scottish historians were men of great 

learning who had ancient annals which collaborated their accounts; 3) the best historians 

among the Britons confirmed the Scottish account and those who denied it were worthy 

of little trust; 4) Scottish historians were confirmed in the historians of other foreign 

nations; 5) the Scottish historians had been applauded by expert antiquarians; and 6) the 

antiquity of Scottish history accorded with reason and had great probability.
125

 

 Mackenzie believed the problem with Lloyd's approach to history was the way his 

opponent disintegrated the coherency of the big picture to attack individual elements.  

This ran counter to the prevailing understanding which accepted the picture as a whole.  

Mackenzie thought he could prove that the narrative had been accepted as a unified 

position, because Scotland's histories had been received by “the generality of Mankind”.  

More importantly, they had been especially well received by the historians and 

antiquarians who were best equipped to know the truth of such matters.  Mackenzie 

argued that the general acceptance of these stories and their far reaching historical 

implications should not be abandoned, because the reader ought to take all of the 

evidence together and not separate it out into smaller parcels to be judged and rejected 

separately from the broader fabric of history.
126

  Mackenzie believed that the traditional 

authority of different nations' historical narratives ought to be respected, especially since 

the early histories of some of the most prestigious nations of antiquity had been shrouded 

in as much or more confusion.  Mackenzie argued that there had been a continuity of oral 

                                                 
125

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 12. 
126

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 3-4. 



96 

 

tradition which had accurately recounted the early history prior to the time when it was 

finally written down.
127

 

 Mackenzie was using a slightly different idea of continuity here than the English 

had been using to argue about the continuity of common law.  In this argument, 

Mackenzie did not attempt to prove the continuity of practice or custom.  English legal 

arguments emphasized this aspect, and (as discussed above) even considered custom to 

be the surest foundation for new legislation.  In contrast, Mackenzie argued from the 

continuity of Scottish institutions, particularly families and the monarchical dynasty.  He 

assumed that these institutions were better keepers of historical memory than the English 

possessed for two different reasons.  First, the continuity of families (ruling and 

otherwise) ensured that the stories were passed along.  The large number of interested 

people (and number of families) further provided a check against the stories changing 

over time.  Both of these ideas relied on the assumption that people had an interest in 

preserving the memories of ancestors and their deeds.  Whereas custom could change at 

an imperceptible rate over time, Mackenzie's point was that the continuity of ancestral 

lines meant that people actively worked to prevent such slow deterioration. 

                                                 
127

  According to Mackenzie, the lack of early written histories did not establish that the Scottish narrative 

of Scotus was false.  Other nations (the Greeks, Romans and Hebrews in particular) with prestigious 

histories did not have their past written down until they had been established for a very long time.  For 

instance, the first Roman historian, Fabius Pictor, wrote the history of early Rome 485 years after the 

founding of the city.  Similar Hebrew and Greek historians worked long after the events they portrayed.  

In these cases, the oral traditions which were passed down until the time historians first recorded them 

had been accepted as true by later historians.  Indeed, accepting such traditions was all that was possible 

in reconstructing the early histories of societies which did not have foreign witnesses or leave their own 

written records.  Why should the Scottish historians be distrusted when other famous historians 

(Herodotus, Livius, or Josephus) relied on traditions or sources which could no longer be verified?  

Historians should only be dismissed if they narrated things which directly contradicted what other 

historians said about the time.  Conveniently enough for the Scots, the English historian Jeffrey of 

Monmouth was an example of a historian whose narrative was unreasonable on these grounds.  Scottish 

historians at least all agreed with each other and with foreign historians as well. Mackenzie, A Defence 

of the Antiquity of the Royal Line of Scotland, 6-9. 
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 A second reason was closely connected to this aspect of uninterrupted familial or 

institutional memory.  Scotland had not experienced outside interference in preserving its 

oral traditions.  Mackenzie believed that a conqueror would have a vested interest in 

erasing such a connection to the past, just as families continuing in the same place had an 

interest in keeping the memory alive.  The Scots had never been conquered by a foreign 

power which had the chance to eradicate such memories.  The Romans, Saxons and 

Normans had interfered in England in this manner, but none of these powers had 

managed to overrun Scotland.  There was one period in which Scotland was completely 

overrun by a foreign power, but this was the recent conquest by Cromwell.  This 

occupation did not last long enough to erase Scottish historical memory.
128

  If the entire 

narrative of the Scottish national past had been made up and was completely implausible, 

English attackers (Edward I in particular) would not have needed to control and suppress 

that history.   

 Mackenzie undertook a spirited defense of the Scottish historians whom Lloyd 

attacked.  His arguments in this area were expressly conceived as a simultaneous defense 

of traditional historical authority and traditional Scottish institutions against English 

assault.  In some cases, Mackenzie simply refuted Lloyd's attacks on Scottish 

antiquarians by showing that other antiquarian authorities believed their scholarship to 
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  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 45-46.  The English method of 

depriving their neighbors of the proofs of their own past may have paradoxically allowed the Scots 

greater latitude in writing their history.  Without the ability to reference the original sources, the Scots 

could only base their conceptions of national history on the surviving historians and the snippets of 

destroyed documents that were quoted in other places.  The narrative histories were then connected to 

institutions, such as the royal dynasty, which added the ring of truth to the old tales.  The knowledge 

that such documents had existed and been destroyed by aggressive outsiders allowed the Scots to claim 

the veracity of their traditional historical authorities and use the histories to support institutional 

legitimacy. 
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have been valid.
129

  In the absence of documentary proof contradicting the narrative, 

Mackenzie used principles of legal evidence and the analogy of a jury to argue for the 

continued acceptance of the traditional narrative of the Scottish monarchy.  According to 

Mackenzie, in order to contradict something which was considered an opinion accepted 

by “common Consent” one would have needed to bring both “stronger and clearer 

Evidence” as well as a greater number of authorities.  In fact, reason and the Law of 

Nations demanded “that the Testimony of Witnesses are not to be reprobated but by 

others in a double number, and who are of far greater Authority.”  Mackenzie used a legal 

analogy to contend that an unjust verdict reached at by a jury of fifteen of “meanest Men 

of the Nation” could not have been overturned by anything less than a jury of twenty-five 

“Persons of Quality” who made use of “the most infallible grounds and evidence.”
130

  

Using these quasi-legal guidelines, Mackenzie found no reason to reject the traditional 

narrative of Scottish history.  The oldest authorities and the greatest number who were 

familiar with Scotland maintained this narrative.  Those who contradicted it were both 

fewer in number and of less prestige and therefore did not meet either of Mackenzie's 

criteria to reverse common opinion. 

                                                 
129

  For instance, Lloyd had used a letter from Bishop Gavin Dawglas to Polydore Vergil in order to 

discredit Boethius' history of the Scots.  According to Lloyd, Boethius could not be trusted, because 

Dawglas had warned Polydore Vergil that Boethius was untrustworthy.  Mackenzie rejected the veracity 

of this letter (and its stain on Boethius' historical reputation) through a chronological argument.  

Polydore noted that Dawglas had died in 1520, but Boethius had not published his history of Scotland 

until 1526.  In fact, Boethius told his readers that he did not have the documentary sources he based 

parts of the history upon until 1525.  In a similar manner, Lloyd used the authority of Vossius, claiming 

Vossius believed Boethius to be a “fabulous Author”.  Mackenzie contradicted this as well, saying that 

both Erasmus and Buchannan reported that Vossius commended Boethius as a good historian.  

Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 30-31. 
130

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 46-47. 
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 On the other hand, Mackenzie argued against some of Lloyd's authorities while 

implicitly suggesting that a hypothetical jury of historians would find against these 

English historians.  Mackenzie argued that the only writings which expressly contradicted 

the Scots' traditional conception of when their royal line began were “three Legendary 

Stories written with design.”
131

    Mackenzie refused to let “our approv'd History be 

overturn'd by Legends, and Genealogies” which were written over 600 years after the 

events they purported to describe.  Furthermore, their stories contradicted the other 

Scottish and Roman historians.  The testimony of the Roman historians was particularly 

important, because they verified that the Scots had been there for far longer than Lloyd 

had admitted, and they were objective observers in the sense that they had no interest in 

the quarrels between England and Scotland.  Finally, Mackenzie pointed out that all three 

of these English stories contradicted each other, and none of them were verified through 

other sources.
132

 

 Mackenzie also took exception against Lloyd's claim that the Scots were 

converted only in 503.  He believed they were converted earlier than that time and were 

settled in the island of Britain when they were converted.  According to Mackenzie, Early 

Christians fleeing from persecution in the Roman Empire would have sought shelter with 

the nearest people who had not been conquered by the Romans.  For the Christian 

                                                 
131

  The first of these was the anonymous author who wrote the Life of St. Patrick.  This work claimed that 

the Scots as a nation sprung from the six sons of Muredus, King of Ulster at a time that was 

contemporary with Emperor Constantius (250-306 A.D.).  Another Life of St. Patrick, this time written 

by Joceline, claims that the King of Dalrieda in Ireland had twelve sons, and the elder sons despised 

their youngest brother Fergus.  In this story, Fergus complained to St. Patrick who promised that many 

kings who will rule over foreign lands would be descended from him.  Finally, another author (who 

Ussher was inclined to believe) claimed that Fergus was the son of Eric, and obtained the kingdom of 

Albion in the year 503.  Ussher claimed the old Irish genealogies agreed with this rendition of events. 

Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 52-54. 
132

  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 52-56. 
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converts in Roman Britain, the neighboring Scots would have provided such a shelter 

against the persecuting emperors.  Lloyd had followed Ussher in admitting that Britain 

had its first converts some time during the first century, and Mackenzie conjectured that 

some of these earliest British Christians were actually fleeing persecution in other parts 

of the empire.  If this was the case, it would only make sense for them to flee a little bit 

further and seek refuge with the Scots.  These refugees quickly became missionaries and 

helped to convert the Scots.  Once converted to Christianity, the Scottish heritage was 

maintained by a group of druids who became Christian monks and maintained the 

learning and stories of ancient lore.
 133

  Furthermore, various church histories verified that 

there were Scottish Christians before Lloyd's claim about the date of conversion in 503.  

Therefore, Mackenzie insisted on the traditional attribution which called King Donald the 

first Christian king of the Scots and dated his conversion to 203.
134

  Although Mackenzie 

did not make the point, this date would have made Christianity the state religion of the 

Scots long before it became the official religion of Roman Britain, which in turn 

                                                 
133

  Because the druids had practiced an asceticism and followed philosophical principles similar to those of 

the early Church, the Scots would have been receptive to the teachings of these persecuted refugees. 

Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 116-120. 
134

  For instance, Bede declared that Pope Celestine sent Palladius to an already established Scottish Church 

as their first bishop in 431.  Lloyd's contention that Palladius was made a bishop and then sent to 

evangelize the Scots or Irish was inconsistent with the common practice of the early church.  Normally, 

presbyters or missionaries first went to make converts and then an establish church organized a local 

church and bishop for the new Christians when they had reached a larger number.  Mackenzie believed 

Lloyd had mistakenly believed that a later mission sent from Rome to reform Scottish and Irish 

Christians who might have preferred some form of Pelagian heresy was the Scots' original conversion.  

Authorities such as Tertullian, Jerome, and Baronius all claimed the Scots were converted by the second 

century, so later efforts to bring them away from Pelagius and towards the Roman rites and orthodoxy 

might have been called a conversion by Roman priests.  However, this was something of a misnomer 

and should be considered more properly a reform of the practices of Scottish Christians rather than a 

conversion from paganism. Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 117-

122. 
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bolstered the Scottish royal line’s claims to have been a force for Christianity at a time 

when other monarchies or governments had not accepted the faith. 

 Mackenzie's argument about how Christianity probably made its way into 

Scotland suggested that there would always be certain facts about the distant past which 

were impossible to prove.  However, proving all these facts had never been his task.  His 

analysis of early Christianity in Scotland assumed that some of the details fell into this 

category of ambiguity.  Mackenzie was simply not interested in these ambiguities.  Some 

inconsistencies were permissible in his mind, so long as the narrative as a whole could be 

preserved.  His objective was to preserve the historical narrative of the Scottish nation, 

monarchy, and church.  The narrative had to be true, because important contemporary 

institutions needed it to be true in order to explain their pasts and present forms.   

 Mackenzie concluded his pamphlet with a long series of genealogies which 

showed that the Scottish kings inherited the crowns of all of the peoples who at various 

times had settled in Britain.  He recounted their inheritance of royal blood from the Picts, 

Danes, Britons, Saxons, and eventually even from the Norman kings (via a marriage to 

Henry VII's daughter).  After Elizabeth died without heirs, this sole remaining British 

royal line fell by right of inheritance to the Scottish monarchs.
135

  

In a way, this genealogy perfectly summarized Mackenzie's attitudes towards 

history and political authority.  The long chain of direct inheritance granted Scottish 

monarchs an unassailable ruling authority as well as making them the historical heart of 

the Scottish nation.  None of the other nations in Britain had such a strong historical 

connection to their rulers, because all the rest of the royal dynasties had gone extinct (or 
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  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 199-202. 
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been vanquished) at some point.  A Scottish family trying to rule the rest of these nations 

needed to maintain all of its historical claims to honor and authority, because James VII 

and II was being challenged by rebellious subjects in both England and Scotland. 

Like the Englishmen examined in the previous sections of the chapter, Mackenzie’s 

depiction of Scottish history bundled a large number of claims concerning political, 

religious, and social elements into a narrative of continuity in multiple, interconnected 

spheres.  The same beliefs about continuity motivate his analysis of why Lloyd’s attack 

on the time of Scottish settlement constitutes an attack on the monarchy’s authority and 

honor.  The historical connections between the monarch and subject could not be 

disproven without dismantling the institutional and social fabric of Scotland. 

Although not as explicit in describing these historically contingent social 

connections, Lloyd was arguing from a similar position.  He was working to refute a 

fairly narrow Presbyterian argument about the first church to be planted in Scotland.  

However, his reasons for doing so revealed a very similar set of assumptions concerning 

institutional histories and the threat from social disorder.  Presbyterian ideas had to be 

refuted, because they would dissolve the spiritual and social authority of the episcopal 

Anglican Church if left unchecked.  This in turn also threatened the social order (with 

clerics under the Church hierarchy representing one of the three estates) and the special 

rights and privileges of the monarchy who were the governors of this church.  The 

continuing disturbances from subjects (both Presbyterian and Catholic) who refused to 

recognize the authority of the Crown and its legislation (in recusancy laws aimed at both 

Papists and Protestant Nonconformists) was a constant theme of Anglican polemic.  By 
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refusing to recognize the historical credentials of the Anglican Church, radical Protestants 

using these Scottish histories threatened to weaken or even bring down the entire edifice 

of English society. 

The Second Round of Debate on Scottish Antiquities 

 Just as we saw in the debate concerning bishops at Danby’s trial, Mackenzie's 

work attacking Lloyd brought a new participant into the debate.  Anglican cleric Edward 

Stillingfleet, who happened to be a friend of Lloyd, replied to many of Mackenzie's 

objections in a long preface to his work on British ecclesiastical antiquities.
136

  His work 

reaffirmed the same basic bundle of interconnected historical, political, religious, and 

social assumptions that appeared in Lloyd’s attack, and was likewise met by a similar 

rebuttal from Mackenzie.  Because they were second attempts at essentially the same set 

of arguments, these pamphlets also included extensive critiques of the opposite side’s 

failure to understand the correct parameters for the argument as well as its broader 

implications for British societies.  These arguments about why the other was mistaken 

throw even more light on how changing one historical narrative had implications for 

other ideological areas, because they specifically address how and why the argument 

moved from the realm of religion into the area of political authority. 

Stillingfleet had set out to rescue the true history of the early Church in Britain 

“from those Fabulous Antiquities which had so much debased the Value and eclipsed the 

                                                 
136

  The remarks addressing Mackenzie and Lloyd’s dispute occur within the preface to a larger work.  

Justin Champion explains Stillingfleet’s Origines Britannicae as an example of the powerful fusion of 

propaganda and historical evidence which the polemicists of the Anglican Church were able to put 

together.  The historical efforts of this work by Stillingfleet and Gilbert Burnet’s later History of the 

Reformation were widely viewed by contemporaries as important, if controversial, pieces of 

ecclesiastical scholarship.  Champion, The Pillars of Priestcraft Shaken, 21. 
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Glory of it.”  This task turned out to be more difficult than he had initially assumed it 

would be, therefore he ended up writing an entire book devoted to the task.  He knew that 

his analysis would be criticized, because some men were not “able to bear the strong 

impressions of Light; especially in what relates to the Antiquities of their own Countrey.”  

Northern nations in particular fell victim to such prejudices, because they often tried to 

make their country seem much more hospitable and great than it really was.
137

 

 The cleric also insisted that he was not trying to provoke a confrontation.  

Stillingfleet claimed that he would not normally disturb such a pleasant conception when 

a nation held it so dear, but he felt compelled to respond to the recent attack on the 

Bishop of St. Asaph.  Without initially naming Mackenzie, or even Scotland, Stillingfleet 

accused Mackenzie of attributing false motivations to the Lloyd.  Mackenzie was 

incorrect to suggest that the only reason a foreigner would attack his nation's traditions 

was out of “Piques and Animosities, or which is far worse, ill Will to the Government.”  

Engaging in such antiquarian debates about the kings of a neighboring kingdom should 

not have been considered an affront to the current King.  Although the King's Advocate 

in Scotland may have thought that it was part of his duty to defend the antiquity of the 

royal line, Stillingfleet accused him of going too far in saying that all of the king's 

subjects in the rest of Great Britain should have considered it lese-majesty to attack this 

proposition.  Stillingfleet thought this emphasis raised the wrong question, for it was not 

the antiquity of the royal line which was at stake.  Instead, he believed the question 

concerned only “the Succession of it in such a Place” and the entire debate resulted from 
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  Edward Stillingfleet, Origines Britannicae, or, the Antiquities of the British Churches.  With a Preface 

Concerning some pretended Antiquities Relating to Britain, in Vindication of the Bishop of St. Asaph  

(London: 1685), i-ii. 
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errors in the writings of Boethius.
138

  Stillingfleet returned to this theme in other places as 

well.  For instance, he noted that a very old genealogy excluded almost a dozen kings 

whom modern Scottish historians regarded as part of the royal line.  Stillingfleet snidely 

remarked that the creator of this ancient genealogy was lucky “that he lived so long since, 

or else he might have had a cast of the Advocate's Office.”
139

 

 Stillingfleet questioned whether the attempt to preserve traditional narratives of 

Scottish history actually helped defend the institution of royal authority.  In fact, he 

thought that there was more harm done to the monarchy by writers who followed Hector 

Boethius and extended the length of the line than by those who shortened it.  Boethius 

described the original Scottish monarchy as a product of popular election of the king, 

whereas the narrative of a later foundation for the monarchy placed the basis for royal 

authority on firmer grounds of hereditary right.  The problem with the traditional 

narrative of an earlier foundation was that Boethius related a story about Scottish nobles 

electing a successor to Fergus the First, because his son was underage.  In fact, this 

pattern of aristocratic action bypassing a minor king was a recurring problem in the early 

history of the Scottish monarchy with important seventeenth-century connotations.  It 

suggested that Scottish subjects had influence in choosing their ruler and the monarchy 

was not as strictly hereditary as the Stuarts liked to portray it.  Thus Boethius' history 

introduced a dangerously popular element to the Scottish monarchy, which Buchannan 

and Lesly later used to argue Scotland was an elective monarchy.
140

  Stillingfleet pointed 
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  Stillingfleet, Origines Britannicae, iii-v. 
139

  Stillingfleet, Origines Britannicae, xiii. 
140

  Stillingfleet does not detail how this worked, but there was a long standing political tradition, dating 

back to at least the 14
th

 century, which insisted the community had the right to regulate a monarch.  For 
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out that this problematic narrative of an elective monarchy was impossible to avoid if the 

story of the foundation under Fergus I was maintained.  Thus this historical precedent 

threatened the principle of hereditary succession and the claims which Mackenzie made 

about the importance of the kings' honor and antiquity.
141

  Stillingfleet pointed out there 

were frequent historical examples where the Scottish nobles had made use of their right 

to call the king to account.  There were multiple cases where the nobles and clan heads 

took up arms against their king and replaced the king with one more to their liking.  

Stillingfleet took these instances, and their prominence in Boethius’ narrative of Scottish 

history, to indicate that his history of the Scots “was framed on purpose out of ill will to 

the Monarchy, and with a design to advance the Power of the Nobility.”
142

 

 This attack on Boethius' motives for writing his history was but the first in a series 

of attacks upon Scottish historians.  For instance, Mackenzie claimed that Fordun was the 

oldest of the Scottish historians, but Stillingfleet believed there were problems with this 

attribution.  If Fordun was the oldest Scottish historian, how should a scholar treat the 

two historians (Veremundus and Cornelius Hibernicus) who were Boethius' sources for 

his history?  These two authors related events and details with which Fordun was 

unfamiliar, which in turn caused Stillingfleet to insinuate that Fordun could not have been 

the oldest or most accurate Scottish historian.
143

  This was a very serious charge in a 

                                                                                                                                                 
instance, the Declaration of Arbroath (1320) claimed that the Scots could resist their kings if they 

should overstep the boundaries of the political authority which had been created through the consent of 

the community.  Buchannan had popularized this interpretation of Scottish history and right of 

resistance in order to justify the deposition of Mary Stuart in De Jure Regni apud Scotos (1579, first 

printed translation into English in 1680).  James VI soundly rejected his former tutor’s claims in The 

Trew Law of Free Monarchies (1598).  See Claire Jackson, Restoration Scotland, 64-66. 
141

  Stillingfleet, Origines Britannicae, vi-vii. 
142

  Stillingfleet, Origines Britannicae, ix-x. 
143

  Furthermore, there were more questions about Fordon's accuracy.  He had recorded an episode at the 
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conception of antiquarian studies which emphasized the oldest source as the most 

authoritative, especially when later historians based their own claims off of the 

assumption that this was the oldest and most authoritative source. 

 Stillingfleet also attacked Fordun's argument which established the dating of the 

original settlement in Scotland to 330 B.C.  Mackenzie used the preciseness of this 

chronological attribution (which also coordinated the date with other events such as 

Alexander of Macedon's conquest of Persia, the year of the world, and the years since the 

foundation of Rome) as evidence that it must be correct.  Stillingfleet argued that none of 

the sources which Mackenzie said were available to Fordun revealed how long particular 

Scottish kings ruled.  All they included were contradictory statements about the kings' 

names.  Stillingfleet wanted to know how it was possible to believe Fordun's claims about 

the antiquity of the line and the year of its establishment given the lack of evidence on 

these issues in the sources he cited.
144

   

Later Scottish historians fell into the trap of believing Fordun’s chronology, 

despite this lack of precision.  According to Stillingfleet, Boethius picked up upon the 

narrative and chronology in Fordun, and he then added the literary style and elements 

borrowed from Roman history to complete the myth of Scota and Trojan or Egyptian 

                                                                                                                                                 
coronation of Alexander III where an old Highlander recited the royal genealogy in the old Irish tongue.  

Unfortunately, this ancient highlander's version of the royal descent was vastly different from what was 

recorded in Boethius or in Lesly or Buchannan (both of whom follow Boethius).  The difference 

between this old genealogy and the later Scottish historians revealed an important methodological 

problem in Mackenzie's argument.  Mackenzie claimed that the tradition of the ancient lineage for the 

Scottish monarchy was accurately passed down through oral sources until it could be recorded at a later 

date.  However, this recitation of the royal line at the coronation of Alexander III was one of the sources 

which Mackenzie used to prove that the truth about the antiquity of the royal line was passed down 

orally.  Stillingfleet argued that Mackenzie had selectively tried to use the genealogist at the coronation 

as proof for the tradition even though the actual evidence which was recounted at that time contradicted 

his claims. Stillingfleet, Origines Britannicae, x-xiii. 
144

  Stillingfleet, Origines Britannicae, xv. 
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origins.  Scottish historians had been using this pattern ever since.  This desire to connect 

their own history to Roman, Trojan, Greek, or Egyptian lineage was a common trait of 

the northern nations immediately after they had shook off the Roman yoke.
145

  

Stillingfleet insinuated that other nations no longer needed to validate themselves through 

tales of a more glorious antiquity than Rome (the English for example had recently come 

to reject such tales about their founding), but the Scots stubbornly refused to succumb to 

more advanced historical knowledge and move away from their crude attempts to 

appropriate classical history and prestige.
146

  This was not the first time that foreigners 

had attacked the accuracy of the Scottish antiquities, but the Scots stoutly defended the 

tales of their early kings as a vital justification for their political and social system.  

Paradoxically, the Stuart monarchy based its legitimacy on continuity with these early 

kings, but the Scots who popularized the myths were advocating a vision of history which 

justified constitutional resistance to a corrupt ruler, Mary Queen of Scots.
147

  Mackenzie 

had appealed to the antiquarian authority of a number of famous experts (Scaliger, 
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  Stillingfleet, Origines Britannicae, xv-xvi. Stillingfleet tried to appease his opponent to an extent by 

admitting that Boethius did not make up the entire story out of nothing, but instead insinuated that 

Boethius was too credulous and was duped by the more fabulous elements in the legends and 

hagiographies which he consulted.   
146

  Stillingfleet roundly rejected Mackenzie's claim that foreign historians had accepted and even applauded 

the Scottish antiquities for many hundreds of years.  For instance, Ubbo Emmius and M. Zuerius 

Boxhornius both believed the Scottish antiquities under debate to be fabulous and recent constructions.  

Stillingfleet also scoffed at the claim that foreigners could have been familiar with the Scots' historians 

for “many hundreds of years.”  The first printed treatment of these legends came from Boethius near the 

beginning of the sixteenth century.  Around that time there were even Scots who questioned or rejected 

the account of Egyptian or Greek origins. Stillingfleet, Origines Britannicae, xxi-xiii. 
147

  Welsh historian and geographer Humphrey Lhuyd produced a devastating attack on the accuracy of 

Boece’s History which was printed posthumously in 1572.  Because George Buchanan and the 

Presbyterian leadership of Scotland had placed so much stock in the rights of subjects and the 

limitations on the early kings (which they derived from Boece), the Scots fought back and defended the 

history of the 40 kings and seven centuries of history which Lhuyd had dismissed.  See Hugh Trevor-

Roper, The Invention of Scotland: Myth and History (New Haven: Yale University Press, 2008), 31-34, 

55-60. 
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Baronius, Salmasius, Lipsius, Sigonius, and Favin among others), but Stillingfleet 

thought these experts actually betrayed the falsity of the Scottish cause.
148

 

 Through this point, Stillingfleet was essentially performing the same sort of task 

as Lloyd had been doing in his attack on the legend of an early Presbyterian Church in 

Scotland.  Each was dismantling what they saw as the fabulous elements in these quasi-

mythical sources.  However, after criticizing Mackenzie's method and claims about 

authorities, Stillingfleet decided to switch modes and “proceed to examine the 

Argumentative part of his Book.”  The first problem which Stillingfleet identified was the 

reliance on oral tradition common to all distant antiquities.  Mackenzie had used a quote 

from Titus Livy to argue that tradition was the best guide to the past, but Stillingfleet 

showed that the longer passage from which this quote was drawn was actually a lament 

about the lack of written records attesting to early Roman history and the subsequent 

uncertainty Livy felt about his own narrative.
149

  Roman,
150

 Jewish,
151

 and Greek
152

 

classical civilizations had possessed written records produced by public authorities which 
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  For instance, Mackenzie claimed Scaliger (and his unimpeachable authority as an antiquarian expert) to 

have praised the Scottish histories and accepted their claims about origins and having lived long in 

Britain.  According to Stillingfleet, Scaliger did not do either of these things.  He did not believe the 

Scots had an ancient Egyptian origin or were founded by Fergus at such an early date, and he clearly 

derived the name Scots from Scoto-brigantes.  Scaliger's analysis of the etymology of this name showed 

that he believed them to be raiders coming over from Ireland. Likewise, Mackenzie had put words of 

support into the mouth of Salmasius, but in reality this antiquarian discounted the Scottish myths as 

fantasies.  Indeed, his entire list of authorities who sustained and praised Scottish history does not 

include a single instance where any of these authors speak “anything to the matter in question”.  

Stillingfleet, Origines Britannicae, xxiii-xxvi 
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  Stillingfleet, Origines Britannicae, xxvi-xxvii. 
150

  Stillingfleet, Origines Britannicae, xxviii. 
151

  Stillingfleet, Origines Britannicae, xxix-xxx. 
152

  The Greeks actually provide a partial exception which actually further reinforces Stillingfleet's 

argument about the inaccuracies which result from following oral tradition rather than written records.  

The stories of the earliest part of Greek history were all drawn from poets who had originally recited 

their stories.  As a result, the ancient Greek and Roman historians admitted that the distant past in 

Greece was less discernible than in cultures such as the Romans or Egyptians which kept civil records 

or inscribed memorials. Stillingfleet, Origines Britannicae, xxx-xxxi. 
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could be used to verify their histories far back in time, so Mackenzie had misrepresented 

the situation when he claimed that they had relied on oral traditions to keep alive the deep 

past of these nations.  Likewise, even the use and practices of a Scottish law code did not 

guarantee continuity of memory and practice, as Stillingfleet showed that Scottish law 

had changed and even been forgotten over time.
153

 

 In a similar vein of criticism, Stillingfleet moved on to compare the plausibility of 

Irish and Scottish accounts of when the Scots left Ireland and settled in Britain.  The Irish 

chronicles' first mention of a settlement in Scotland did not occur until the founding of a 

colony in “A.D. 503, just the time the Bishop of St. Asaph had pitched upon.”  This was a 

date that was eight centuries later than the Scottish historians claim for the establishment 

of their first settlement in Britain.  However, in this Irish narrative, the leader who first 

headed the colony was Loarn, the son of Eric.  Fergus was the younger brother who 

succeeded to the throne in 513 when his brother died without heir, and therefore was only 

the founder of the colony and kingdom in the sense that its later kings were descended 

from him.
154

 

 Stillingfleet steered the argument towards the question of whether Roman 

historians proved that the Scots had lived north of Hadrian’s Wall and not across the Irish 
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  Mackenzie had defended the accuracy of orally transmitted historical traditions by way of an analogy 

with oral laws.  However, Stillingfleet believed there was evidence that the Scottish laws changed and 
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Sea.  He answered Mackenzie's use of the Roman history by restating the question. For 

instance, the historian Eumenius said that there was another nation besides the Picts in 

Northern Britain at the time of Caesar, and Mackenzie took this as proof the Scots were 

there before the early sixth century.  Stillingfleet believed the question was not if there 

was a group descended from the Irish who the Romans fought in Britain, but instead 

whether this group actually dwelt in Britain.  Eumenius had been writing praise for 

Constantius, who had beaten Pict and Irish forces.  In order to glorify his patron, he had 

been comparing Constantius’ victories to those of Caesar.  Stillingfleet reaffirmed 

Lloyd's claim that the phrase “soli Britanni” ought to be understood in the nominative 

plural as a comparison between the Britons who Caesar fought and the other groups who 

Constantius fought.  The Scots interpreted this line to be a genitive suggesting that there 

were Irish “of British soil” at that time.  Stillingfleet argued that this interpretation did not 

make sense in the context of the panegyric comparison which Eumenius was trying to 

draw between the two Roman generals.
155

 

 All of these critiques of the sources and history of the royal line also had religious 

connotations for the intertwined institutions of Scottish society.  Because he has rejected 

the idea that the Scots were present in northern Britain, Stillingfleet also rejected the 

claim that the Scots had converts to Christianity long before Palladius came to Ireland in 

503.  The Scottish argument rested upon the claim that Christians fleeing persecution in 

the Roman world could have easily escaped to Northern Britain and then set to work 

converting the Scots.  Mackenzie also had claimed that the druids were among the first to 

convert (and therefore quickly passed all of their learning on to Christian monks to be 
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written down), but Stillingfleet noted that the Irish antiquarians all portrayed the druids as 

the longest holdouts against the new religion.  Furthermore, King Donald (who was 

supposedly the first Scottish monarch to convert to Christianity in 203 A.D.) did not 

show up in the oldest royal genealogies.  Stillingfleet therefore thought Donald was likely 

a later invention.
156

 

 Stillingfleet's brief treatment of this issue revealed the extent to which the entire 

argument had been transformed by overlapping institutions and histories.  The date and 

location of the first Scottish conversions to Christianity had been the central point of 

contention in the argument against a Presbyterian church structure.  Yet Stillingfleet 

treated it in a comparatively brief and even cursory manner at this point, because he had 

been drawn into a completely different argument.  Instead of defending the Anglican 

Church against non-Conformists, his task had become defending a friend and colleague 

from charges of subverting the royal family's authority.  In this argument, the setting for 

Scottish conversion was no longer a major element of the thesis.  It had become a mere 

piece of supporting evidence which helped to cast doubt upon Mackenzie's argument.  

The institutional linkages between monarchy, church, and historical authority were so 

close that Stillingfleet felt compelled to utilize a claim which was still open to debate (in 

another context) as sure evidence that his opponent was wrong. 

 

 Mackenzie's reply to this latest provocation was yet another defense of Scotland 

and the prestige of its historical authorities.  Mackenzie explained in his dedicatory letter 

that he continued to approach the debate from the perspective of fulfilling his duty to 
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defend the crown.
157

  Mackenzie used the importance Scottish monarchs had placed on 

the longevity of their dynasty and relationship with the Scottish people to argue that this 

was indeed a political question and more than a mere dispute among antiquarians.  James 

I in his Basilicon Doron based his royal prerogative on the fact that Fergus made himself 

king over all the land and people of Scotland.  Likewise, Charles I wrote a letter to the 

Scottish Parliament in 1641 which reminded the Scots that they were sworn to obey “that 

Race of their Kings which he now represented, after 108 descents.”  Mackenzie believed 

any impartial man would acknowledge that he, as the King's Advocate, had a duty to 

defend the kings' royal rights and maintain the 44 ancestors who Lloyd and Stillingfleet 

would dismiss as fantasy.
158

  Mackenzie then noted that he would have been forced to be 

much harsher if he had been acting in his prosecutory capacity as the King’s Advocate.
159

 

 Mackenzie also rejected the claim that his opponents argued only on religious 

grounds and to defend the institutions of episcopacy.  He believed the case against 

Presbyterianism could have been made without attacking the underlying narrative of the 

Scottish dynasty and the prerogatives of the king.  Furthermore, the fourteen bishops of 

the Scottish Episcopal Church agreed in Parliament that “this Antiquity [of the royal line] 

[was] a solid and necessary Basis for their Loyalty.”
160

  Mackenzie was using the 

expertise of the Scottish bishops, who were simultaneously firm believers in an episcopal 

church as well as religious experts who were fully able to judge the merits of 
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ecclesiastical history, to argue that his opponents could not separate the religious and 

political implications of this revision of the past.  Therefore, Lloyd and Stillingfleet (or 

any other of James Stuart's subjects) could not make this argument without damaging 

their king's relationship with some of his other subjects, which was an action any good 

subject should not commit.  Circumspection had to come along with the complex 

problems of the Stuarts’ composite monarchy. 

 The fact that such comments threatened the monarchy’s authority in a 

neighboring nation made this case different from one in which a monarch allowed 

historical criticism of certain versions of its history.  Mackenzie believed there was an 

important difference between the case of Scotland and other nations like France where 

Stillingfleet had noted the Crown did not feel threatened by antiquarian critiques of the 

mythical origins of the monarchy.  First, Mackenzie noted that the antiquity of the royal 

line in these other nations had not been attacked by the subjects of that royal race.  

Furthermore, Scotland was a special case, because its “Kings and Parliaments have 

seriously founded the Loyalty of the Nation upon that antiquity.”
161

  This was a new type 

of argument from authority, which differed from his earlier appeals to historical authority 

or expertise.  In the first pamphlet, Mackenzie’s arguments maintained the Scottish kings’ 

honor and precedence as a matter of national prestige and a strong link between the 

dynasty and Scottish subjects.  These goals were still present in his reformulation of the 

argument.  However, Mackenzie also added a new layer which should have been a more 

compelling reason for Englishmen to abstain from criticizing the Scottish royal line.  The 

authority of a king committing himself to a position, especially one which was then 
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verified and approved by his parliament, created a completely different dynamic.  To 

attack such a politically ensconced position was to contradict the will of the highest 

lawmaking power in both kingdoms.  Such an assault on royal authority threatened to 

disintegrate the entire fabric of Scottish and English society.  Both nations were held 

together by laws and practices which had been established and protected by their kings.  

Without the institution of monarchy and the acceptance of the monarchs’ word over 

multiple generations, the linkages between all of the other elements in society would have 

disintegrated. 

 In keeping with this focus on maintaining monarchical right and authority, 

Mackenzie launched into a point by point reply to many of Stillingfleet’s criticisms.  

Most of these arguments did not touch on the monarchy directly, but instead propped up 

the traditional narratives about other institutions which were connected to the throne.  He 

dismissed the idea that the Scots only moved into Britain in 503 A.D., because 

Stillingfleet’s attacks on the Scottish authorities which placed the Scots there earlier than 

503 A.D. did not really prove anything.  His opponent took too much out of context, and 

therefore the criticisms were not valid.
162

  Next, he showed that there were chronological 

inconsistencies
163

 which suggested that the Scottish version of their own history was 
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more accurate than the one written by the Saxon foreigner, Bede.  This was why the Scots 

remembered the year of the original settlement while Bede had no idea when the Scots 

had arrived in Britain.
164

 

 In addition to defending the date of the kingdoms founding, Mackenzie tried to 

save the version of the nation’s religious history which best supported the monarchy.  

Much of Mackenzie’s argument about the time of Scottish settlement in Britain focused 

on the ongoing military conflict between the unconquered Scots and Picts against Roman 

Britain.  Mackenzie used this historical narrative and extended its logical implications 

into the religious realm.  This conflict, in conjunction with geographical contiguity with 

Roman territory, led to an almost spontaneous religious conversion.  The Bishop of Rome 

had nothing to do with this conversion, which made this narrative the preferred history 

among Scottish Protestants.
165

  Mackenzie rejected Lloyd and Stillingfleet’s arguments 

about Scottish conversion on the grounds that they assumed the Scots did not arrive in 

Britain until the sixth century, a position which he had just debunked. 
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 Throughout this argument about Scottish religious history, Mackenzie completely 

left out the argument about the establishment of a presbyterian-style church after 

conversion.  His main interest was where the Scots were settled, and by connection how 

settlement and conversion provided proof of the longevity of the Scottish royal line.  By 

reaffirming the earlier date for conversion, Mackenzie was also claiming the existence of 

King Donald, the first Scottish monarch to convert to Christianity.  This king was one of 

the monarchs who the two English writers claimed were fictitious.  Mackenzie’s 

arguments and interests were the inverse of Lloyd’s critique which started this debate.  

Lloyd attacked claims about Scottish kings and their time of settlement in order to move 

against Presbyterians.  Mackenzie had no interest in any Presbyterian element of this 

debate.  His pamphlet said nothing about the church structure of the first Christian 

community in Scotland, but used the date of the conversion to make an argument that it 

occurred in northern Britain.  This in turn bolstered the traditional narrative of the 

monarchy, a point which Lloyd and Stillingfleet had only attacked because it tangentially 

supported their religious opponents. 

 Mackenzie also defended his use of Scottish narrative histories even though they 

contained some obvious errors.  He argued that it was possible to use a narrative history 

as evidence without having to prove the certitude of every fabulous element of the work.  

For instance, he believed the Scots had split off from some other nearby nation, most 

likely the Irish, and settled in Britain.  Tales of an Egyptian, Greek, or Trojan origin were 

very unlikely and also impossible to prove.  However, Mackenzie insisted that the 

inclusion of some errors or obvious fantasies did not mean that the entire history had to 
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be rejected.
166

  Mackenzie showed that Stillingfleet himself followed this principle in 

another context.  Stillingfleet had argued for the accuracy of oral traditions in keeping 

alive the memories of the early church in Origines Sacrae, an ecclesiastical history the 

English divine had written in 1666.  Furthermore, he had been willing to quote works 

which had since been lost in this book, but was now castigating Mackenzie for doing the 

same.
167

  It was quite hypocritical for Stillingfleet to attack Mackenzie for using similar 

evidence when he was well aware that such sources were the only ones available to 

describe certain moments in history. 

 Mackenzie’s final task in defending the ancient monarchy was to reaffirm the 

accuracy and superiority of the Scottish royal genealogies over the Irish versions.  The 

Scottish nation’s memory and oral retellings kept the memory alive for long enough that 

it was recorded at a later date.  The contradicting Irish sources had to be less accurate, 

because the Irish had less of a reason than the Scottish settlers to keep the memory of the 

kings of a former colony or settlement as accurately.  Furthermore, a slight confusion of 

names does not disprove a genealogy.  One man might be called by several different 

names over the course of their life, and further confusion might arise from the fact that 

there were multiple kings of the same first name.
168
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 Much of this pamphlet retread old ground.  For instance, his opponents continued 

to accused him of making specious arguments on behalf of a set of old fantasies, while he 

continued to maintain his argument about the political ramifications of allowing such 

challenges to royal authority to continue.  Throughout this analysis, Mackenzie largely 

repeated the arguments he had made earlier.  However, there was a newly increased 

emphasis on the ways in which the religious and geographical elements were connected 

to the crown.  This was a slight shift in emphasis from the first pamphlet which had 

focused on the intellectual authority of Scottish historians.  Although he continued to 

present arguments and evidence of why Scottish historians were correct in their narrative, 

there was an increased emphasis on how these narrative strands protected the position of 

the monarchy in contemporary politics.  Mackenzie tried to save the elements of these 

histories which supported the vital social institutions of Church and State, but he was 

willing to admit that there were elements which were fable instead of truth.  However, 

there were still enough claims which seemed reasonable to Mackenzie that he felt he had 

to save the important core ideas of the narrative.  To Mackenzie, the core of early 

Scottish history consisted of the connections between the royal dynasty and the nation’s 

institutions. 

Conclusion 

The interconnected nature of narratives and institutions made it impossible to 

conclude arguments by factually debunking the other side’s historical arguments.  Writers 

engaged in these polemics, because they wanted to defend what they saw as the 
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normative order of society.  Their publication activities resulted in an impasse in debate, 

because neither side could allow their opponents to weaken what they saw as the proper 

vision of the fabric of society.  With this set of motivations, it is unsurprising that they 

failed to convince opponents who were similarly on the defensive to change their 

understandings of the past.   

In addition to similar motivations and reluctance to change their minds, all of 

these writers agreed on the basic premise that they lived in complex societies with 

codependent institutions.  Due to the way in which institutional histories were defined in 

connection to the entire fabric of society, these pamphleteers felt that they could not 

allow false interpretations of a single social element to go unchallenged.  Because earlier 

challenges to the traditional narratives were considered to have been symptoms of 

disorder or attempts at seizing authority, opponents who used the same arguments in the 

seventeenth century were assumed to have the same goals.  Rewriting history amounted 

to an attempt to rearrange this fabric, which in turn threatened other vested interests with 

defenders who then involved themselves with the debate.   

We see this pattern continually drove the conflict and forced new publications 

within these two debates.  The ideas about history and how to deploy narratives about the 

past for polemical purposes were consistent throughout both debates.  The distant past, 

and especially moment of founding, provided evidence about how the institution was 

supposed to work.  This normative model or understanding of the institution defined how 

it functioned as its own institutional entity (for example, the episcopal Church of England 

or common law based on the Magna Carta, custom and statute), but also defined 
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institutions in relation to each other.  Again, these institutional relationships were 

typically formed in the earliest days of their existence, and all of the writers shared the 

assumption that the entirety of English or Scottish society would collapse if these 

connections were forcibly severed.   

The bishops’ defenders were simultaneously refuting particular arguments which 

their opponents had made and reaffirming certain shared convictions about the 

interconnected nature of English law, history, and institutions (which were understood as 

a complex fabric of Church, State, and social components).  These writers were trying to 

protect the integrity of the order reestablished at the Restoration from the threats of the 

Civil War era.  In their shared historical memories of the Civil War, dissolving the power 

of the bishops was a precursor to a wider campaign against the fabric of English society.  

Yet these same elements (of religion, society, and legal rights), reconfigured in a slightly 

different configuration, also motivated their opponents.  Shaftesbury and his Whig 

supporters saw the fabric of society in a different manner.  Instead of emphasizing the 

survival of the national church, they tended to emphasize a form of Protestantism which 

was directly juxtaposed to “popery”.  This term was loaded with both religious and 

political meaning.  The political threat of popery was the possible despotic monarchy 

which might arise if the Catholic Duke of York took the throne.  The danger which had to 

be prevented was thus an attack on law and society from the monarchy, whereas the other 

side of the debate saw an attack on the monarchy and its supporting institutions as an 

attack on society writ large.  
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Therefore, the ideological conflict in these debates did not come from clashing 

interpretations of the underlying structure of history.   Notions about the ways in which 

time and social or ideological problems were connected were common to both sides of 

each debate, and remained closely linked to the dominant ideological currents in 

humanist histories.  They studied the past in order to reconstruct society which they 

presumed had existed prior to corrupting breaks in continuity.  The conflict stemmed 

from a disagreement about what ideas or policies were the gravest threat to society 

continuing to function properly.  Because the origins of an institution were believed to 

define its proper function in relation to the rest of society, origin narratives were 

particularly important.  Controlling the origin story allowed a writer to control the 

argument about how an institution was expected to function in the present and future.  

The struggle for this kind of control was the primary motivating factor in both sides of 

the debate about Scottish monarchical and ecclesiastical antiquities.  But the battle for 

control of origin stories also motivated other pamphleteers: the custom of when bishops 

first withdrew from capital cases (in Hunt’s and Stillingfleet’s claim that the canon law 

was the source of the restrictions on bishops in capital cases, but was no longer binding); 

Lloyd and Stillingfleet attacking the idea that the first Christians in Scotland had formed 

a church organized by presbyters and not bishops; and the Whigs’ legal argument based 

on common law custom against the bishops (Holles and Barlow argued that the custom 

become a binding part of common law, because its origin cannot be found in the legal 

records).  In all these cases, differences in how the institutions were believed to function 

in late seventeenth-century society were projected backwards onto the past. 



123 

 

Most of these pamphlets shared an identical argumentative plan, which in turn 

illustrated their assumptions about British societies.   Each pamphlet followed the same 

outline.  They began with an attack on the motivations of the opponents who were 

depicted as either deliberately falsifying the narrative or misunderstanding the stakes of 

the debate.  This was frequently coupled with the author’s apology for his own work as 

having been made necessary in order to defend Truth or the integrity of a vital institution.  

After this tirade, each pamphlet moved on to describe a history which in turned defined 

how institutions were supposed to work in the broader context of society.  The historical 

implications of this understanding were then read back into an analysis of the sources.  

These interpretations either affirmed the veracity of sources which backed the author’s 

understanding of the institution, or they attacked the sources supporting the other side.  In 

the course of such arguments, the pamphleteers usually explained their opponents’ 

positions as self-serving attempts to disrupt the clarity of the narrative for exploitative 

purposes. 

In addition to their shared assumptions about the importance of origins and the 

need to maintain continuity, all of these pamphleteers agreed upon the fons et origo of 

their present difficulties.  Each presented the intellectual and ideological problems of the 

debate in the same terms.  At some point in the past, someone had tried to distort the 

narrative in order to gain some sort of dishonest advantage.   To Hunt or Stillingfleet, the 

distortion concerning bishops voting in capital cases was introduced by a combination of 

the Roman Catholic clerics and Civil War era Parliamentarians (John Selden in 

particular).  To the Whigs, the bishops were trying to act upon the precedent of usurping 
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medieval clergymen and threatened English law and lay society.  Likewise, Lloyd and 

Stillingfleet were writing to attack Presbyterian interpretations of what they believed was 

actually an episcopal church in Scotland.  Here the distortion was introduced by radical 

sixteenth-century Protestants such as Buchannan.  Mackenzie similarly saw these two 

clerics as attempting to create a new distortion in the narrative which would destroy the 

Stuart dynasty’s claims to authority in Scotland. 
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Part II: Historical Trajectories in Ideological Argument 

 

 This second part of the dissertation will shift away from showing how British 

institutions were linked in a general and widely shared historical imagination to examine 

the role of clashing historical narratives of continuity and rupture in more specific 

ideological judgments.  These three chapters will shift to a topical analysis of three 

different types of arguments which appeared within the pamphlet wars: attempts to define 

and limit the scope of the debate, uses of religious traditions and disruptions, and 

arguments linking institutional continuity to geographical location.  Each of these should 

be seen as polemical options which might be deployed within a discursive space of 

historically based polemic. 

 In each of these arguments, the pamphleteers continued to rely on the intellectual 

assumptions and the shared argumentative framework of institutional history which have 

been described in Chapter 1.  The universality of this set of assumptions in all these 

pamphlets shows that their writers shared a common understanding of how their society 

was structured and how it worked when healthy.  The historical claims the pamphleteers 

advanced were in accordance with the idea that social stability depended on the 

maintenance of intertwined institutions’ continuity with the past and worked to maintain 

the well balanced constitution.  The universality of this set of implicit assumptions, as 

demonstrated in Chapter 1, allowed a shared argumentative language to develop and 

provide a structure within which arguments about specific policies or historical 

controversies could oppose each other.   
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None of these writers challenged the shared social and historiographical 

assumptions, but they did develop different argumentative strategies which they used to 

overcome their opponents’ claims within this discourse of continuity and rupture.  In 

other words, there was no competition between argumentative frameworks as to which 

interpretation of broad historical and social assumptions was going to prevail, yet 

arguments over how to define and interpret the past were vital to both the debate over 

bishops judging Danby’s case and the age of the Scottish monarchy. 

 Part II focuses in more specific detail on the various argumentative strategies for 

ideological competition that were available within the shared framework.  I have 

identified three recurring strategies which sought to maintain those underlying norms 

while negating opponents’ claims within the shared discourse.  Each of these strategies 

was specifically tailored to attack the claims of opponents or defend the writers’ own 

institutional turf.  Unlike the universally shared framework of historical and intellectual 

assumptions, these strategies were contextually used to attack the errors of opponents 

who sought to introduce (or reintroduce) ruptures into the tradition of institutional 

continuity.  Therefore, the pamphleteers differentiated themselves by selecting more 

tactically expedient ways of arguing within the broad set of historical and social 

assumptions which they shared.  

 Each of the following three chapters addresses one of these strategies and 

illustrates how it was used to attack opponents.  Chapter 2 examines various attempts to 

circumscribe the debate in a way that was favorable to a particular position.  Such 

arguments sought to define the debate in a certain light in order to then argue that 
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opponents’ claims, evidence, or professional competence were outside of the boundaries 

of what was actually at issue.  The third chapter focuses on the narratives of religious 

history and the roles of Protestant ideas of continuity and rupture.  Each of these 

arguments attempted to show the ways in which narratives about the Christian faith and 

religious history reinforced or weakened the institutional fabric of the British nations.  

Finally, Chapter 4 examines the role of arguments about geographic location to either 

confirm or deny the appropriateness of certain narratives of national or institutional 

development.  This was a strategy which could be used in certain cases to argue that the 

institution under examination was actually from outside the boundaries of the kingdom 

and was therefore not a legitimate part of the vital institutional fabric or to argue that 

territorial continuity helped keep historical traditions or memory alive.
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Chapter 2: Struggles to Define and Control the Terms of Debate 
and Acceptable Sources 

 

Pamphleteers in these debates struggled to control the definition of what type of 

debate they were having.  This was a response to the difficulty of forcing opponents to 

admit their ideas about institutions and their histories were incorrect.  As we saw in Part 

I, it was nearly impossible to bring an argument to a decisive conclusion, because there 

were so many competing interests which might be damaged by rewriting history.  This in 

turn caused the argument to include new issues and spiral out of control.  One way 

around this argumentative dilemma was to claim opponents had misunderstood the nature 

of the argument and were illegitimately bringing into the debate material which was 

actually irrelevant. 

Not all of the participants in the debates used this strategy to argue, yet it 

appeared in certain pamphlets having to do with both Danby’s trial and the age of the 

Scottish monarchy.  Controlling the definition of what type of debate was underway 

offered these authors several benefits.  By claiming that the debate was a purely legal or 

ecclesiastical issue, writers with professional or educational claims to authority in that 

area hoped to overpower the claims of amateur opponents.  Training and practical 

experience also allowed the author to invoke a special technical expertise.  These writers 

often attempted to confine the discussion to interpreting sources and issues with which 

they were comfortable working.  This impulse to define the debate in terms of areas of 

professional competence clearly appears in the writings of the clerics Edward Stillingfleet 
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and William Lloyd as well as in the arguments of trained lawyers such as Denzil Hollis or 

Sir George Mackenzie. 

Secondly, defining the debate in a certain way allowed writers to claim that some 

of the sources which their opponents used were irrelevant.  There was a certain range of 

responses within this strategy.  At the most extreme, Holles and Barlow insisted that the 

only permissible sources were legal records and nothing else could be used as evidence in 

the question of whether bishops could participate in a capital trial.  However, less 

extreme positions also existed which still attempted to control the comparative authority 

of different kinds of sources.  The historical framework of each pamphlet, along with the 

understanding of society and its temporal trajectory which was connected to this 

narrative, implied different hierarchies of which types of sources were the most relevant.  

The decision on which sources deserved the most weight was simultaneously a social and 

disciplinary construction. 

These ideas about the authority of sources and their relevance concerning 

contemporary issues were derived from a wider Renaissance methodological and 

ideological discourse.  Although a modern historian might see more familiar ideas in 

Stillingfleet’s claims about sources than in Mackenzie’s approach to Scottish antiquities, 

both of these writers were participating in an intellectual culture which privileged the 

study of the past as an important part of an active life as a civic or religious leader.  The 

dual legacies of the Renaissance and Reformation continued to give elites an incentive to 

master historical polemic as a route to advancement in Church and State.
1
 

                                                 
1
  Charles Nauert, Humanism and the Culture of Renaissance Europe, 2

nd
 ed. (Cambridge: Cambridge 

University Press, 2006), Chapters 2 and 3.   
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Finally, there were certain moments when a pamphleteer’s fear of social disorders 

in the past affected his attitudes towards a source.  This attitude towards certain sources 

was actually a manifestation of a broader way of seeing the past.  Many of the institutions 

which these Restoration writers were attempting to defend had come under attack at 

earlier points in British history, especially during the years 1640-1660.  As we saw in 

Part I, there was an underlying narrative which assumed normative continuity for the 

purposes of defining what the institution had been in the past and ought to be in the 

present and future.  However, these writers also believed that certain episodes illustrated 

breaks in the tradition.  These breaks or ruptures were attacks upon the proper 

coordination of the different elements of society.  From the historical perspective of the 

Restoration, such episodes of rupture were condemned, because they weakened or even 

threatened to destroy the entire social fabric.  The narratives examining such distorting 

moments consistently characterized those who introduced and manipulated such ruptures 

as power-hungry and self-interested villains who were willing to upset social order and 

the communal good in order to pursue their own selfish ends. 

The same attitude which condemned historical actors attempting to cause and 

exploit discontinuities also applied to narratives or interpretations justifying what 

appeared to be discontinuities to Restoration eyes.  This was a direct consequence of the 

attitudes described in Chapter 1 towards institutional history.  The importance of 

institutional histories to the social and political fabric meant that any attempt to rewrite 

their past threatened the present interests of multiple actors.  However, institutional 

narratives often contained depictions of previous conflicts.  The institutional turf wars of 
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yesteryear influenced what the writers saw as a threat and how they reacted to those 

threats.  These pamphleteers assumed the same dynamics which caused them to take up 

the pen in the 1680s had existed in past controversies.  This in turn created the 

opportunity to exploit a new strategy to discredit their opponents’ arguments.  In short, 

we will see that some writers attempted to discredit their opponents’ sources by showing 

that these older writers had been distorting the truth in order to seize an ideological 

advantage.  By showing that their opponents’ arguments were based upon such distorted 

sources, these writers could simultaneously discredit the honesty of their opponents as 

well as paint the arguments as relics of an already disproven selfish ideology. 

One pamphlet written in support of the bishops exemplified this approach.  The 

Tories were appalled by the parallels between Shaftesbury’s attack on the bishops and a 

similar situation which occurred in 1641.  A pamphlet originally printed during the 

debates over this 1641 trial reappeared to speak to Danby’s case.  By reusing this 

material, those arguing for the bishops highlighted both the historical arguments about 

the bishops’ place as judges as well as the disastrous effects which occurred when the 

Church and Monarchy were dismembered by over-zealous Parliamentarian opponents. 

Defining the Debate to Tie it to Their Profession 

 

 Some of the writers participating in these arguments did so out of a sense of their 

professional duty.  The duty compelling them to write polemics could be either to an 

institutional office they held or a commitment to the status of the profession as a whole.  

The two professions which most frequently discussed their professional duties to 
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intervene were clerics and lawyers.  In fact, the professional training and obligations of 

these two groups occasionally led them to try to protect their institution (whether the 

Church or the law) by arguing directly against the claims of the other institution.  Both 

debates provide examples of this kind of conflict.  For instance, Mackenzie explained his 

works against both Lloyd and Stillingfleet in terms his duty as the Crown’s lawyer to 

defend the Scottish monarchy’s political authority from attacks by foreign subjects.  

However, Lloyd did not intend to convince Scots to reject their king’s authority.  As part 

of his duties as a bishop of the Anglican Church, Lloyd had addressed his arguments to 

Non-Conforming Protestants.  He saw his entire work as dealing solely with the realm of 

ecclesiastical history and theological debate.  In order to defend Lloyd, Stillingfleet 

specifically took on Mackenzie’s insistence that this was a legal matter with his own 

defense of impartial historical scholarship.  In the other debate, English lawyers 

attempted to defend the autonomy of the common law tradition as an area where the 

Crown could not meddle.  They rejected appeals to ecclesiastical history, in part because 

they feared the Church of England was too susceptible to royal wishes. 

As a lawyer with a duty to defend the rights of the Crown, Mackenzie provided a 

detailed explanation of why his defense of the Scottish dynasty was necessary for the 

health of the political and legal order.  The dedicatory letter which Mackenzie included at 

the beginning of his first work debunking Lloyd provided the clearest explanation of why 

he believed the debate needed to be reformulated in terms of political and legal analysis.  

He also explained why the matter was of particular importance to the entire Scottish 

nation.  In his introductory letter, Mackenzie dedicated his work to the King, lauding him 
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and his blood line for bringing peace to the two kingdoms which had spent so long 

destroying each other.  The blood of many royal lines which at one time had a claim to 

sovereignty somewhere in the British Isles mingled in James’ veins.
2
  In this passage, 

Mackenzie was clearly trying to establish that James VII and II had a hereditary and 

historically-based right to rule over all the various peoples of the British Isles. 

Mackenzie then went on to accuse the English of being ungrateful with their 

disrespect for their kings’ nationality and royal pedigree.  Scotland had given the English 

good kings, and in return these Englishmen had attacked the royal line’s “Antiquity, and 

the Veracity of those Histories wherein the great Actions of Your Royal Predecessors 

were recorded.”  Mackenzie softened his rhetoric when he claimed to believe the king's 

English subjects who disputed the history of Scotland's royal line were doing so out of a 

lack of information and not as a form of planned malice against Scotland.
3
  Nonetheless, 

they should not mount such an attack, because it worked to weaken the King.  As the 

King's Advocate, Mackenzie felt he had a duty to defend the King's “meanest 

Prerogative”, so he undertook a defense of the age of Scotland's royal dynasty.
4
  

Mackenzie’s explanation of why the pamphlet had to be written emphasized that 

there was a difference between Lloyd’s intentions and the actual effects of his pamphlet.  

                                                 
2
  Although the dedicatory does not name the specific king, the work is addressed to James VII and II.  

Mackenzie praised his grandfather, father, and brother as good and wise kings.  Mackenzie had great 

confidence that James would rule well, in part because his excellent brother had been willing to give 

James a part of ruling. George Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland with 

a True Account when the Scots were Govern'd by Kings in the Isle of Britain / by Sir George Mackenzie 

(London: 1685), “Dedication”. 
3
  This claim that the English bishop was only accidently undermining the Scottish king was ambiguous at 

best.  After the publication of his own pamphlet, Mackenzie clearly believed that no English subject 

could claim ignorance in the area of invading his king’s claims to authority.  However, he strongly 

implies that any subject ought to know better than to diminish their king’s dynastic line in such a way. 
4
  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, “Dedication”. 
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In Mackenzie’s mind, Lloyd’s move into critiquing the traditional Scottish narrative was 

neither argumentatively effective nor within the purview of what he as a subject to a 

Stuart king could ethically address.  There was no reason to publicize claims which might 

actually give a new argument to those who wanted to encourage further unrest.  

Therefore, a good subject ought to stay silent in such a situation. 

Mackenzie’s first problem with the English work was that Lloyd was attacking an 

argument which actual Presbyterians were not using.  These dissidents’ first priority in 

arguments about the correct form of the church was to reestablish an ecclesiastical 

structure which conformed to what they took to be the Scriptural model of the early 

church.  Therefore, the Non-Conformists’ main argument was Scriptural and not 

historical.  If the Presbyterians made historical arguments, Mackenzie believed they 

would continue to focus on an agreement between subject and ruler.  This use of history 

would have relied upon the Presbyterian assertion that the Scots had originally used their 

own right to covenant with and ordain ministers.  Mackenzie defended the Episcopal 

Church by claiming such an understanding was “unwarrantable”, especially when his 

Presbyterian opponents went further to draw the conclusion that subjects had the right to 

form an association of holy laymen like the Solemn League and Covenant out of this 

supposed primitive government of their church.
5
   

On this last conclusion concerning the religious and civic danger posed by 

rebellious Protestants, Mackenzie and Lloyd were in perfect agreement.  Both objected to 

the way in which Non-Conforming Protestants tried to limit the secular authority of the 

king through such claims.  To Mackenzie and other royalist Scots, the use of the Solemn 

                                                 
5
  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, ix. 
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League and Covenant
6
 to justify rebellion was much more likely than appeals to the very 

distant past.  Indeed, arguments against Scottish Presbyterians were the main point of 

Mackenzie’s treatise Jus Regium,
7
 and he returned to the issue of their rebellious 

behavior in the preface to his second treatise debating with Stillingfleet.  His second 

pamphlet was particularly necessary for the unsettled times they lived in.  The recent 

rebellion had “deboucht the Inclinations of too many of Your Majesty's Subjects”, 

therefore Mackenzie believed it dangerous to leave any claims against the history and 

rights of the Crown uncontested.  He conflated two different threats to the royal line: 

those who would lop off the future of the dynasty with their swords and those who use 

their pens to lop off the distant ancestors.
8
  As a lawyer working on behalf of the Crown, 

he had a duty to confront such errors before they became widespread. 

However, his two opponents from the clergy saw themselves as engaged in the 

same task of confronting conceptual error.  Like Mackenzie, they both were debating 

those who opposed the established order, but they were coming from official roles with a 

                                                 
6
  The Solemn League and Covenant was an agreement Scottish Presbyterians forced Charles II to accept 

when he temporarily regained the throne of Scotland.  Charles then convinced the Scots to back him in a 

bid to reconquer his English crown.  The effort failed and Charles was forced to flee until he was asked 

to return in 1660.  See Stephenson, Revolution and Counter-revolution in Scotland (London: Royal 

Historical Society, 1977). 
7
  In a short letter addressed to the Reader at the beginning of Jus Regium, Mackenzie revealed that he was 

writing against Buchannan's De Jure Regni, which he said had been recently translated.  He felt that it 

was his duty to answer Buchannan's mistakes, even though Barclay and Blackwood had already done so 

in Latin.  Since the time that they had written, the new translation widened the availability of 

Buchannan, and works by Dolman, Milton, and Nephthali had introduced new arguments that 

Blackwood and Barclay did not anticipate.  Therefore, Mackenzie undertook the task of combating 

these works out of duty to both the King and “to the People, who are thus like to be poyson'd” by the 

arguments of his opponents.  Sir George Mackenzie, Jus Regium, or, The Just and Solid Foundations of 

Monarchy In General; and more Especially the Monarchy of Scotland: Maintained against Buchannan, 

Naphtali, Dolman, Milton, &c. (London: 1684), “To the Reader”. 
8
  Mackenzie, “Epistle Dedicatory”, The Antiquity of the Royal Line of Scotland Farther Cleared and 

Defended, Against the Exceptions lately offer'd by Dr. Edward Stillingfleet, In his Vindication of the 

Bishop of St. Asaph (London: 1686). 
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duty to defend religious policy rather than legal structures.  Positions at the top of the 

hierarchy of Anglican clerics in the Restoration era were filled based on royal patronage.  

Thus ranking clergymen such as Lloyd (the Bishop of St. Asaph) and Stillingfleet (the 

Dean of St. Paul’s Cathedral)
9
 were chosen for their positions based in part on the 

assumption that they would defend the Church of England and the monarchy which led it.  

The Anglican Church during the Restoration saw itself as under attack from both 

Catholic and radical Protestant sides.  Decades of propaganda since the reign of Queen 

Mary had taught Protestant England that Catholics were capable of monstrous acts due to 

their blind obedience to the Roman pontiff.  Such fears were reignited in the 1670s when 

it became known that the heir to the throne had converted to Catholicism.  Religious 

oppositions mixed with fears of a cruel and arbitrarily ruling Catholic tyrant to provide 

the impetus to new opposition to the Crown, especially in the controversies surrounding 

the Popish Plot and Exclusion Crisis.
10

  However, the episcopal hierarchy of the Church 

of England did not conform to the presbyterian model which more radical Protestants 

insisted was the only Scripturally acceptable form of church organization.  English 

Protestants with an ecclesiology similar to Scottish Presbyterianism critiqued the Church 

of England for not eliminating bishops outright and establishing congregational control 

over a parish.  Politicians with such views had temporarily won the abolition of the 

episcopacy during the Interregnum, but the battle was far from over even in the 1680s.  

Adherents to the old episcopal structure kept the Church alive during the 1640s-1650s, 

                                                 
9
  Barry Till, “Stillingfleet, Edward (1635–1699)”, Oxford Dictionary of National Biography, online edn 

(Oxford: Oxford University Press, 2004). 
10

  John Miller, Popery and Politics in England 1660-1688 (Cambridge: Cambridge University Press, 

1973), 67-76; 154-188. 
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but more radical Protestants continued to push for the continuation of the Reformation in 

England through the late 1680s.
11

 

These threats from both sides left the hierarchy of Anglican clerics in a precarious 

position, and they were fully conscious of the dangers to their religion.  To combat these 

threats, leading churchmen spent much of their time writing polemics against these 

threats.  Promotion into the highest levels of the clergy was frequently based on the 

ability to contribute such to such written debates.  Due to Crown control over Church 

livings, upwardly mobile clerics frequently wrote to protect royal interests as well.  

Indeed, the careers of both Stillingfleet and Lloyd illustrate the value of the polemical 

pen in securing promotion and patronage.
12

  However, John Spurr notes that these 

polemics were not necessarily pure propagandistic lies which Anglicans produced to gain 

favor and an income.  The vast majority of Anglican clerics seem to have been sincerely 

convinced that the Anglican doctrines offered the purest expression of the Christian faith 

and thus the surest path to salvation.  Furthermore, the royal supremacy over the 

Anglican Church was defended as a necessary arrangement for the success of this 

endeavor.  Anglican writers accomplished this by contrasting the English partnership 

with the pitfalls of too much papal power or too little central control.
13

 

Lloyd and Stillingfleet were both working out of this context and professional 

background.  They were bound by their spiritual duty as leaders within the Church of 

                                                 
11

  For an account of how Restoration Anglicanism was fundamentally shaped by its experiences as an 

outlawed church, see John Spurr, The Restoration Church of England, 1646-1689 (New Haven: Yale 

University Press, 1991), 1-28. 
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  Till, “Stillingfleet, Edward (1635–1699)”, Oxford Dictionary of National Biography; Michael Mullett, 

“Lloyd, William (1627–1717)”, Oxford Dictionary of National Biography, online edn (Oxford: Oxford 

University Press, 2004). 
13

  Spurr, The Restoration Church of England, 105-107. 
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England to prevent erroneous historical claims from leading the faithful astray.  Although 

the claim that the first church in the British Isles had been a forerunner to Knox’s 

Presbyterian Church may have started in Scotland, it had the potential to destabilize the 

Church and weaken the King in the process.  They had no wish to upset the King’s claims 

to authority over his northern subjects, yet their professional duty to protect the Church 

and teach the way to salvation compelled both of the clerics to criticize the Scottish 

national founding legend.  However, they were forced into a dispute they did not want to 

have in order to protect their institution from a different threat. 

 Furthermore, Mackenzie also claimed that he did not want to be drawn into this 

debate at all.  In an effort to shield himself from the charge of entering the debate solely 

to gain a reputation for learning, Mackenzie claimed his project was only trying to show 

his cause was just.  To this end, he explicitly called it a “Self-Defense”.  He was forced 

into this debate, which was of a type that he claimed to generally detest, only to rectify 

the effects of St. Asaph's mistaken assault; he was not seeking glory.  Instead of a 

rhetorical tour de force, Mackenzie saw this piece as an extension of his duty as the Lord 

Advocate.  In this official post, Mackenzie consistently fought to uphold and protect the 

position of the Stuart kings as absolute monarchs.  His other political and legal writings 

from the period when he was Lord Advocate also reflect a consistent commitment to 

royalist absolutism.
14

  Therefore, writing this pamphlet was a task that needed to be done 

to protect the institution of the monarchy.  The major task entrusted to his legal office 

was to protect the monarchy from threats to its legal foundations and authority to rule 
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  See Clare Jackson, “Mackenzie, Sir George, of Rosehaugh (1636/1638–1691)”, Oxford Dictionary of 

National Biography, online edn (Oxford: Oxford University Press, 2004). 
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Scotland.  With this logic, he thought of his pamphlet as a piece which he had to write out 

of duty.  It was not a personal project at all.  Whether or not this claim was entirely true, 

the motif that this was a duty of his office helps explain certain features of the text.  The 

dedicatory and injunctions to Lloyd to be a good subject are prime examples of this.   

The sense of purpose and the direct application Mackenzie intended for the 

pamphlet also helps account for some of the unscholarly conventions he used.  In keeping 

with the spirit of intellectual modesty he was trying to convey, Mackenzie claimed he 

would only use citations where they would bolster his case and make it more clear.
15

  

Mackenzie’s intended audience of his prince and educated lawyers was another reason 

for minimizing the number of citations.  He explicitly tailored the book towards judicial 

language and reasoning.  As we saw in his objections to Lloyd, his main concern was 

defending the Crown’s honor and prerogatives.  Even though he refused to accuse Lloyd 

of writing for disloyal purposes, he clearly saw that the bishop’s arguments could be 

easily turned to new argumentative attacks.
16

  To stave off this threat, all he needed to do 

was provide a defense of the age of the monarchy which conformed with legal norms of 

evidence and analysis.  He did not need to engage in the level of antiquarian detail which 

clerical scholars used in their arguments against other interpretations of Christianity.  

Instead, his goal was to educate and instruct Stuart subjects in how to understand their 

duties towards the monarchy.
17

  Mackenzie therefore described his task and constructed 
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  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 13-16. 
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  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, iv-xi.  Also see the analysis in 

Chapter 1 above. 
17

  Although he did not make the point as explicitly as did Thomas Hobbes, Mackenzie clearly understood 
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modern natural sciences and Roman law, Mackenzie worked towards the same goal through the norms 
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his case in comparison to a legal argument, which also kept the debate in a realm where 

his intellectual authority as the Royal Advocate would carry the most weight. 

 Mackenzie defended his line of reasoning with an explanation of the similarities 

and differences between historical and legal proof.  Although he admitted they were not 

exactly the same, Mackenzie suggested that the differences in certain cases were not all 

that significant.  Immediately after introducing the problem which induced him to write 

his treatise against Lloyd, Mackenzie included a brief methodological note about the 

degree of surety which he thought could be achieved in historical studies.  According to 

Mackenzie, “History requires, nor admits, no Mathematical, nor Legal Proof, but is 

satisfi'd with such Moral Certainty, as is infer'd from probable Tradition, old 

Manuscripts, credible Histories, the Testimony of foreign Authours, and probable 

Reason.”  A little later, Mackenzie compared the practice of law and that of history.  

Although the law theoretically demanded a higher degree of proof, as a practical lawyer 

Mackenzie admitted that the standards of evidence needed to be tailored to what was 

available.  Both history and law were alike in that they both depended on the assumption 

that witnesses would not lie.  Witness testimony had to be tested against reason in order 

to bolster the claims for truth in the testimony, and two witnesses coming from different 

perspectives provided more certainty that the account was not lacking in crucial 

information or biased.
18
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The criteria for judging the value of witness testimony also applied to examining 

the Scottish historical sources narrating the early days of the kingdom.  Mackenzie 

argued that the Scottish histories ought to be accepted, because they had been received by 

“the generality of Mankind” and especially by the historians and antiquarians who were 

best equipped to know the truth of such histories.  In fact, because these experts 

concurred with the Scottish historians, further proof of their history's authority was 

neither required nor possible.  Acceptance by other historians coincided with the 

probabilistic reason which was the highest level of proof which history of such an early 

day could attain. Finally, Mackenzie suggested that the reader ought to take all of the 

evidence together and not separate it out into smaller parcels to be judged and rejected 

separately from the broader fabric of the history.  At a slightly later point, he argued 

along legal terms that previously accepted historians had something along the lines of a 

legal right to continuing authority.  Such renown historians “need not shew their 

Warrands, whereupon they proceed; No more than a man that is in possession needs 

prove or confirm his Right.”
19

 

 Finally, the English legal profession provides a vivid contrasting position from the 

Scottish lawyer and Anglican clerics who relied on royal patronage, because common 

lawyers emphasized their independence from the royal will.  A common position within 

the legal profession was that the common law had an existence of its own, separate from 

the will or power of the king to change it at will.  It functioned as an essentially 

autonomous entity which had developed and crystallized into a set of ingrained customs 

uniquely fitted to the English national character.  Because it was so uniquely suited to the 
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kingdom’s needs, any attempt to circumvent the established practices could only result in 

a disastrous departure from what had been proven by long experience to work for the 

nation as a whole.  Furthermore, one of the most dangerous threats to this edifice of 

written and unwritten custom was widely believed to be an overreaching monarchy which 

wanted to expand its power even if it had to trample on English subjects’ rights and 

liberties.
20

 

Such ideas had been proclaimed by common lawyers since at least Sir John 

Fortescue, who wrote a treatise outlining the main claims of the common law tradition in 

the 1460s or 1470s.
21

   Another important early seventeenth-century jurist who argued for 

the autonomy of the common law was Sir Edward Coke.  In a series of juridical writings 

and decisions from the bench, Coke was a vocal and influential defender of the idea that 

the English legal heritage formed a body of laws and customs that no single individual or 

institution could rightfully ignore.  In the main, his position emphasized that the special 

training and practical experience held by lawyers provided them with a special “artificial 

reason” which assisted them in understanding laws and practices which had been in place 

since time immemorial.  Therefore, their interpretations should be considered more 

authoritative than the claims or manipulations of any other would be interpreters, royal or 
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otherwise.
22

  Coke had made these claims for the autonomy of the law and the legal 

profession’s monopoly over its interpretation in direct confrontation with the learned 

King James I, so it was obvious to any Restoration observer that the ideas of artificial 

reason and the continuity of custom were connected with the position that the king had 

proscribed boundaries he could not exceed without injuring the rights of his subjects. 

Exposure to the ideas of the English common law went far beyond the narrow 

circle of professional jurists, yet trained lawyers attempted to maintain a special 

monopoly of authority over the subject matter of law.  According to Howard Nenner, 

every English gentleman needed to be familiar with the basic practices and principles of 

common law.  Being able to mount a legal defense of one’s holdings and privileges was a 

vital part in managing a family estate, so no upper-class (or upwardly mobile) family 

head could do without a functioning knowledge of the law.  Furthermore, political 

discourse was often carried out in legal terms.  This had been true in England prior to the 

seventeenth century, but Nenner claims that the degree to which political debates were 

carried out in terms of references to the common law actually increased in the years after 

1660.  By the end of the century, the conception of the law as a timeless and unchanging 

historical artifact had declined in favor of a view of the law as more instrumental and 

liable to changes which reflected changing conditions.  Nonetheless, the common law 

tradition and its connection to English society retained an important polemical force that 

could be harnessed in ideological arguments.
23
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judges could invalidate an Act of Parliament which violated the common law.  Nenner, By Colour of 

Law, 13-14, 20-21. 
23
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However, the breadth of the population who engaged in legal discourse was 

actually something of a threat to the professional authority of the jurists.  Just as Coke 

had tried to restrict the authority to interpret the laws to trained lawyers in the early part 

of the seventeenth century, jurist Matthew Hale was disdainful towards amateurs’ 

meddling in his field.
24

  At the same time, instruction in the law (which was provided by 

the lawyer-training institutions of the Inns of Court) was actually declining in quality 

until it reached the point that it was no better than studying alone from printed materials.  

This meant that the Inns of Court were increasingly aimed at the professionalization and 

licensing of lawyers, which in turn meant that lawyers could claim a gap in the ability to 

conduct legal interpretation between themselves and the educated layman.  Educated 

gentlemen outside the profession sided with King James I, and maintained that judicious 

application of good judgment and natural rationality were sufficient qualities to interpret 

the law.
25

   

These assumptions about the autonomy of the common law and the professional 

lawyers’ monopoly over interpreting it snuck into the debate over Danby’s case.  Because 

the debate started as a narrow legal question over the rights of bishops to hear a capital 

case, the lawyers writing to defend the customs of the common law from manipulation by 

the royal will had no need to defend their involvement in the case.  Instead of a self-

defense of their participation, the defenders of the law implicitly returned to this 
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preexisting opposition between their own professional competence to interpret law and 

amateur incursions.  Their arguments against those backing the bishops focused on the 

unsuitability of the sources and logic used in defense of the bishops, because they did not 

fit the professional paradigm of the common law.  This was the most prominent of 

multiple argumentative strategies based upon showing that an opponent’s sources were 

not relevant to the debate. 

Defining the Debate In Order to Exclude Certain Sources 

 

There were several strategies for discrediting one’s opponents which relied on 

criticizing the sources upon which they had built their arguments.  The lawyers preferred 

to limit the permissible evidence to the narrow confines of the records of court decisions 

and Parliamentary statutes to the exclusion of all other material which might have aided 

in interpreting the law.  Those writers who wanted to free the bishops from the restriction 

upon their participation in capital cases emphasized the importance of the medieval 

context in which the laws were created.  They used a combination of sources and 

arguments from outside the legal record to illustrate why Shaftesbury’s claim about 

barring the bishops was historically irrelevant.  They also accused Shaftesbury and his 

allies of ignoring the recent problems which had arisen when the bishops were unable to 

participate in Parliament.  Finally, in the debate over Scottish antiquities, Stillingfleet 

complained about the lack of access to the Scottish manuscript sources which Mackenzie 

was analyzing.  This episode particularly revealed the continuing utilization of 

humanistic modes of analyzing sources and applying the lessons to public life. 
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First, those who supported Shaftesbury in wanting to impeach Danby tried to 

establish the legal precedent that bishops were not allowed to judge capital cases on the 

basis of what they found in court records.  This allowed them to argue that the presence 

of any clerics in capital cases had been outlawed de facto by long standing legal custom.  

On the other hand, their opponents relied on a wider range of documents to describe how 

the rapacious medieval Papacy had created this provision and why it ceased to apply to 

England after the break with Rome.  To counteract these arguments, pamphlets by Denzil 

Holles and Thomas Barlow argued that these other sources were not relevant to a case 

which ought to be decided solely on the record of preexisting legal norms. 

The Whigs feared the absolutist tendencies they perceived in England and used 

the same legal source base and professional ideas discussed above to both reveal and 

attack what they saw as an overly aggressive policy of royal control.  By appealing to 

earlier legal scholarship on English law, they hoped to continue the jurisprudential 

tradition which conceived the common law as the subjects’ shield against an over-

reaching monarchy.  In order to maintain the law’s ability to protect subjects, they wanted 

to monopolize the practice of interpreting the laws within the legal profession who would 

analyze the texts of the court records without political considerations.  They feared royal 

influence would push judges (who were of course royal appointees) to bring extra-legal 

considerations to decisions made on the bench. 

The writer who most adamantly insisted on the correctness of this approach was 

actually not even a lawyer. Bishop Thomas Barlow made this point strenuously in his 

pamphlet A discourse of the peerage & jurisdiction of the lords spiritual in Parliament.  



147 

 

Near the beginning of this pamphlet, Barlow examined the opposing argument and 

evidence presented in Thomas Hunt’s The Honours of the Lords Spiritual Asserted.  He 

claimed “it is evident from his Method of Arguing, and the Medium's he maketh use of to 

prove his Assertion, that he is altogether a Stranger to the very State of the Controversie; 

and notwithstanding his Confidence in Asserting, his Book discovers more Ignorance, 

than his Preface doth Petulancy.”
26

  His opponent argued the case for bishops sitting in 

capital cases so badly that Barlow believed he could get away with claiming he was not 

writing to refute this author, but rather because “that Truth which he [Hunt] labours to 

darken with an Impertinent Harangue, deserves to be cleared and demonstrated.”
27

  This 

is a very important tactical move which allowed Barlow to insult his opponent (basically 

for being stupid and insulting) while insisting on his own immunity from such charges.  

He was merely acting to rectify the wounds inflicted upon poor, defenseless Truth.  This 

rhetoric depended on the author's ability to convince his audience that the opposing 

treatise was out of touch with the arguments which were actually relevant to the case. 

The first argumentative avenue Barlow took in discrediting his opponents' 

arguments was to disqualify any arguments which were based solely on precedents from 

the Old Testament.  To argue on the analogy of the Old Testament High Priest was 

problematic on two different levels.  First, such arguments had been used by the “Bishop 

of Rome” to augment his authority.  Second, there was the legal and historical problem of 
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whether the laws in the Old Testament still applied to Christians.  Barlow thought not.  

Old Testament precedents were either connected to the Moses’ Law, which were “proper 

onely to the Judaical Oeconomy”, or they were parts of the “Temporal Constitution of the 

Kingdom of Israel and Judah”.  Such temporally distant and foreign laws were no more 

binding to seventeenth-century Englishman than were the laws of any other far away 

civilization, the Syrians for instance.  Likewise, Barlow claimed that his opponent’s 

arguments concerning the early Christian Church were “altogether impertinent”, because 

they relied on examples of Christian princes choosing to confer honors and great trust 

upon “Spiritual persons”.
28

   

In the absence of any arguments for the powers of bishops contained in the 

Scripture or early Church history, Barlow claimed that the only institution which could 

have helped the Bishops prove their case was the law of England, whether statute law or 

common law.  Seeing as there was no statute on the books formally giving them the right 

to sit in trials concerning capital cases, “the former is not pretended to; the onely question 

is about the latter.”  Barlow quickly acknowledged the problems in determining bishops' 

place in the Lords under the common law.  Barlow presented English law as an eternal 

and unchanging structure that had remained the same since its origins, a view which 

corresponds to the common mindset of continuity of the English common law in 

seventeenth century England identified by Pocock.
29
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The immutable core of English law was the set of legal customs which Barlow 

was referring to when he differentiated “statute” from “common law”.  Because the 

common law was derived from customs which had been maintained over time, Barlow 

argued that the lack of early sources actually reinforced the claim that bishops had never 

voted in cases of blood.  He revealed his attachment to this view of immemorial custom 

when discussing precedents from before the reign of Henry II.  Barlow claimed it was 

unfair to expect full proof from “the Records and Journals upon the Parliament Rolls, for 

their Antiquity will not reach so high as to do any considerable Service in this matter.”  

Nonetheless, he believed that it was possible to “give the same proof for this [ban on the 

bishops participating in capital cases], that any man can give for Tryals by Juries before 

Magna Carta; that is, an Act of Parliament making Recognition of several ancient 

Customs practised beyond the Memory of those that then lived.”
30

 

Therefore, Barlow based his entire case on proving “that by the Common Law 

(i.e.) the continued practice of all Ages, the Transactions whereof are Recorded, the 

Clergy never did exercise Jurisdiction in Cases of Blood: then inasmuch as no Record 

maketh appear what time this Custom did begin, we must of necessity presume that their 

not Voting in Capital Cases, is as ancient as their Voting in any Case; and consequently 

that those who first conferred upon them their Jurisdiction in Parliament, gave it with this 

limitation, that it should not extend to Capital Cases.”
31

  Barlow spent the rest of the 

pamphlet arguing that all of the legal records showed clerics had to withdraw from capital 

trials which came before the House of Lords. 
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Barlow suggested that all of the precedents from English court records pointed in 

one direction: bishops in fact had been tried by lay commoners in cases of life or limb, 

and they had never exercised a right to demand a trial by the temporal lords.  The appeal 

to immemorial custom invoked two other connected discourses: the superiority of secular 

English common law to the Bishop of Rome's innovative doctrines and the stability 

afforded English law by long practice of suitable legal customs.  Barlow insisted that it 

was English law that mattered.  No matter what civilians or canonists may have said, he 

claimed that “the Canons never were in force in England any further than they were 

voluntarily received, and so transmitted as a common Usage or Custom to Posterity by 

Tradition, and so became part of the Common Law, or else were confirmed by Act of 

Parliament.”
32

  This argument reinforced the claim he made at the beginning of the 

pamphlet that the only records which would be of assistance in clearing up this debate 

were the records of statutes and court decisions. 

Many of these common law arguments were also made by Denzil Holles.  Holles 

defined problem addressed in his pamphlet as determining what the judicial practice in 

England had been, because “[w]hat was done heretofore, and what is now to be done in 

Parliament” were assumed to be the same thing.  In constructing the problem in this way, 

Holles particularly wanted to avoid certain debates which he believed were inapplicable 

to the situation.  Therefore, he ignored the general debate about “[h]ow far forth Clergy-

men in Orders are forbidden having any thing to do with secular matters” as well as 

ancient Roman laws from Honorius and Theodosius concerning such matters.
33

  Patristic 
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debates and the details of clerical status in medieval English law were not the issue here.  

Reconstructing the legal practices of the period for which court records were available 

would be enough to prove what the authoritative and correct legal practice had always 

been. 

Holles contrasted the accuracy of his approach based on the original records with 

the inaccuracies introduced by his opponent Hunt’s reliance on abridgements.  In his 

posthumously published work replying to Hunt and Stillingfleet’s pamphlets, Holles 

twice accused Hunt of over-credulously accepting evidence from inaccurate 

abridgements.  Holles professed to the opinion that it was the fault of a printer’s error in 

an edition of Selden’s Privileges of the Baronage and Sir Robert Cotton’s Abridgement of 

the Records in the Tower of London.  Holles noted the mildness of his own rebukes 

towards Hunt.  He claimed to believe Hunt an honest man seeking the truth, but a man 

who should have known to use the more accurate original records.
34

  He would not fall 

into this trap and instead proved his points about the bishops’ absence from capital cases 

from the authoritative documents. 

 After defining what he would not do, Holles claimed his method of proceeding 

was based entirely on an analysis of the Parliamentary Rolls found in the Tower.  Holles 

organized his narrative in chronological order, believing that the order in which the 

precedents appeared on the rolls bolstered the case for bishops having always left during 

capital trials.  He claimed these rolls showed that the Bishops and other prelates 

commonly participated with the temporal lords in judging cases which were not capital, 
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“but never but once when the Accusation was for a Capital Crime, which was in the Duke 

of Suffolks Case, 28 H. 6. when the whole proceeding was so irregular and 

Unparliamentary, as it is to be wondered at, but certainly never to be followed.”
35

   By 

defining his problem and method in these ways, Holles effectively limited the complete 

set of relevant evidence to one particular source of written records.  However, even with 

this narrow construction of what was relevant to the debate, there was an important 

counter-example.  Holles foreshadowed his treatment of this incongruous episode with 

the assertion that it was completely “irregular and Unparliamentary”.  In other words, 

Holles was arguing that England had always followed one custom, recorded in the Rolls 

of Parliament, except for in one occasion when the legal process was circumvented in 

such a way that made it an invalid precedent for any other situation. 

Although he claimed that he would only address legal records, Holles included 

some discussion of the proper role of religious personnel in secular society.  Holles 

discussed precedents which answered the question of whether clergymen were allowed to 

be involved in secular affairs, despite the fact that he earlier had said he would not 

address this contentious question.  He found that prelates were involved in judging Sir 

John de Lee, Richard Lyons, Lord Latimer, William Ellis, John Peach, and Lord John 

Nevil for various crimes such as fraud or other misdemeanors.  Holles accepted that their 

participation in these trials was correct, because none of these were capital cases.  In non-

capital cases, bishops were perfectly acceptable judges.
36

  This discussion occurred at a 

point when Holles was attempting to explain why the bishops were allowed to judge 
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some cases but not capital cases.  Because he was focusing on the distinction between 

these types of trials and had earlier claimed that the practice of the law did not change, 

Holles implicitly admitted that clerics did have a legitimate role in public life.  The fact 

that a writer who was specifically trying to confine himself to a legal discussion had to 

engage in an implicit discussion of the place of clerics in civic life tells us just how 

closely connected these issues were. 

In a similar manner, Holles was unable to completely avoid the question of 

whether the prohibition on bishops at capital cases had originated in ecclesiastical canon 

law or in English customary law.  Notwithstanding all these claims about the longevity of 

the secular law obstacle to clerics judging a case where shedding of blood was possible, 

Holles reluctantly admitted he was unable to “deny but that the Canon Law might give 

the first rise, and a beginning to such an usage” as this judicial custom.  Despite its 

clerical origins, “it is most clear, that it came afterwards to receive a Civil Sanction, and 

to have not only the stamp of the Authority of Parliament set upon it by the continual 

practice there...but that two several times there have been particular and express 

Confirmations, and Ratifications of it in Parliament, which makes it a Statute Law of the 

Land, as much as any other can be.”  He tried to pass off the two statutes prohibiting 

clerics from judging capital cases as Parliamentary enactments that simply wrote down 

and codified preexisting practice.  Holles argued the law which appeared among Henry 

II’s Constitutions of Clarendon was needed at that particular time to recapitulate the 

supremacy of royal power over the claims of the pope.  It was simply reiterating proper 
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legal practice, which had always prevented the bishops or other clerics from judging 

capital cases.
37

   

This episode provides a clear picture of the difficulty and important stakes 

involved in controlling the field of debate and permissible sources.  The connection 

between canon law and the prohibition on clerics shedding blood even as judges was so 

obvious that Holles had to address it.  However, an extensive discussion of the 

ecclesiastical sources would have merely reinforced his opponents’ point that the custom 

was a Popish invention meant to divert power to Rome.  By confining the question to 

secular legal practice, he circumvented any discussion of overbearing medieval pontiffs.  

In the context of the Popish Plot, any discussion of the medieval papacy was likely to 

devolve into anti-Catholic paranoia and condemnation of Roman influences.  Because of 

the connection between Rome and the custom of clerics withdrawing from capital trials, 

Holles could not allow the discussion to move in this direction, because it easily led to 

the idea that all Roman influences (including this custom) were abominations which had 

to be purged from England. 

The only argumentative strategy left to Holles was to insist that the legal custom 

antedated the oldest written laws.  Such an argument was made possible by the 

prevalence of Sir Edward Coke’s opinion that the common law was an unchanging 

structure and body of custom.  However, Holles put this idea to work in his own context 

when he attempted to narrow the field of inquiry to English secular legal records.  He 

drew on Coke’s historical idea that the written records of the law reflected earlier practice 
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in order to make the records essentially autonomous historical sources.  Holles made 

them “autonomous” in the sense that they did not permit, let alone need, other contextual 

documents to contribute to their interpretation.  Furthermore, he knew that he could draw 

upon the support of other lawyers who desired to keep the power of interpreting the law 

in the hands of professionals.  In his pamphlet, Holles borrowed the argument that the 

proper application of the law was found only by the professionalized reason of trained 

lawyers when they examined legal precedents.  This is clearly the same strategy of 

linking the debate to the history and fate of another institution, but Holles used these 

common law ideas to also push the sources upon which his opponents relied out of the 

debate. 

 

 

The narrow construction of the debate proposed by Shaftesbury’s allies was a 

direct response to the strategy used by the Tory pamphleteers who felt free to use a wide 

array of sources in showing that the prohibition on bishops hearing capital cases was an 

anachronism of the medieval Catholic past.  To these writers, everything from canon law, 

to English court records, to analysis of the ancient Hebrew kingdom, to events during the 

1640s could provide important contextual information which had a bearing on this 

judicial question.  By examining more than just the common law legal record, this 

approach also took it for granted that the law was not sui generis and had to be 

interpreted in light of a broader political and religious context.  Because the central 

question was about how religious persons interacted with the legal system, all of their 

arguments drew upon historical claims about the status of priests.  Therefore, 
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pamphleteers writing in defense of the bishops’ right to participate in Danby’s case took 

in a more broad scope than did the Whigs attempting to exclude them. 

The first pamphlet written in defense of the bishops,
38

 Thomas Hunt’s The 

Honours of the Lords Spritual Asserted, exemplifies this wide flung approach to sources.  

Hunt took his analysis as far back in time as he could and started with the reflections on 

high priesthood and its political role from the classical historians Philo and Josephus.  

These authors claimed that fathers had held the role of high priest, political ruler, and 

adjudicator of justice at the very earliest times of human history.  Hunt then proceeded to 

examine ancient Hebrew, Egyptian, and even Roman arrangements which continued to 

follow this pattern by combining the role of high priest with political concerns.  This 

combination of political power and priesthood persisted until the Emperor Constantine 

granted churchmen exemptions from certain civil duties so that they could focus more on 

their pastoral duties.
39

  These claims allowed Hunt to analyze the question of Danby’s 

case in terms of a longer history of religious entanglement in judicial authority. 

Hunt soon extended his argument to defend the rights of English bishops by 

describing their position as a legacy their predecessors had earned by suffering for the 

Protestant faith under Queen Mary.  Anglican martyrs such as Cranmer, Latimer, Hooper, 

and Ridley all died for the well balanced Protestant doctrines which Hunt had earlier 
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described as “the best of Liturgies either Ancient or Modern.”  Their noble sacrifice 

sanctified the position of English bishops in his own day, and it would have been a 

terrible shame to have allowed Shaftesbury’s plotting to reduce the position for which 

these martyrs died so bravely.
40

   

Although Hunt did not cite any historical or antiquarian works in support of these 

ideas, this Reformation narrative would have been widely known and unconsciously 

accepted by the vast majority of his contemporaries.  According to John Miller, the 

narrative of Protestant martyrs was actually still being enlarged during the Restoration.  

Mid seventeenth-century Protestant writers added to the narrative with episodes of more 

recent Catholic persecution in other countries, such as the Saint Bartholomew's Day 

Massacre, the Piedmontese persecutions during the 1650s, the Irish massacres of 

Protestant settlers during the 1640s, and the increasing pressure Louis XIV was placing 

on the Huguenots starting in the 1660s.
41

  Even though Hunt does not specifically cite 

any sources to prove this narrative, he was clearly proving his point by alluding to 

Protestant martyrologies which were well-known to his readers. 

Hunt also used the position of bishops or lesser clerics in other nations to illustrate 

there was no inherent problem in allowing clergymen to judge capital cases.  He brought 

up the example of bishops in Sweden, Denmark, and Scotland to show that Protestant 

countries could allow bishops to judge cases of blood.  Furthermore, he showed that 

clergymen in John Calvin’s Geneva played increasingly important roles in civil 
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administration, councils, and justice.
42

  These examples illustrated that the idea the 

Reformation ought to have pushed clerics out of any degree of secular control or honor 

was incorrect. 

Hunt’s contextualizing approach paid dividends in allowing him to create a nearly 

continuous tradition of priestly involvement in criminal justice, including capital cases.  

He used sources from a large number of cultural contexts and time periods, because he 

intended to bolster his claim by connecting it to a longer tradition.  When he finally got 

around to analyzing the English legal records, he did so in light of this narrative he had 

labored to establish.  Hunt illustrated that English clerics had held important judicial roles 

(some of which necessitated shedding blood) from Saxon times all the way up until the 

reign of Henry VIII.  He even provided a long list of all the secular honors held by 

various English bishops.
43

 

 Similarly, Bishop John Williams used a wide range of precedents to disprove his 

opponents.  Like Hunt’s pamphlet, Williams started with ancient and classical sources, 

including the Old Testament.  Sources from late antiquity proved that early bishops were 

active participants in the secular government, including providing justice, immediately 

after the Britons’ first conversion to Christianity and through the time of Danish and 

Saxon kings.
44

  This trend continued during the history of England after the Norman 

Conquest.  The claim that the bishops were allowed to participate with the rest of the 

Lords until the question of sentencing was discussed was of particular importance to both 

the trial of Strafford and the trial of Danby.  Williams used laws in the statute book from 
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the reigns of Henry I and II to prove that bishops had this right of participation, and hence 

could participate and even vote “not guilty” in such cases.  A contemporary to Henry II 

wrote letter proving that the bishops did not have to withdraw until that point in time 

when the law was first written down.
45

   

 In keeping with his understanding of himself as an objective scholar trying to 

establish the historical truth of church history, Stillingfleet concluded his preface and 

argument against Mackenzie's pamphlet with a “serious Protestation that no Pique or 

Animosity led me to this Undertaking, no ill will to the Scottish Nation, much less to the 

Royal Line (which I do believe hath the Advantage in point of Antiquity above any other 

in Europe, and as far as we know, the World).”  He then explained that his actual goal in 

the preface was to defend his friend Lloyd, and because some of the conclusions he 

reached in the following book would be rendered false if Mackenzie's thesis about the 

conversion of the Scots in Britain rather than Ireland were true.  He also believed it 

would do the Scots more credit to seriously investigate their ancient past and refound 

their study of antiquities on a more firm and truthful basis rather than continuing to 

defend “the Romantick Fables of Monkish times.”
46

  However, this scholarly 

rejuvenation depended upon making more accurate and truthful sources available to a 

wider array of scholars. 

Some of the sources which Mackenzie used to make his argument were so 

obscure that they could not be adequately double checked.  Stillingfleet complained about 
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the lack of access to the manuscript sources upon which Mackenzie based his argument.  

For instance, Mackenzie referenced documents produced by old monasteries which were 

taken to Rome and which supposedly proved the antiquity of the Scottish monarchy or 

conversion to Christianity.  Likewise, a record which Mackenzie called the “Black Book 

of Scoon” was supposedly given to Charles II by Colonel Fairfax, but Stillingfleet 

claimed this was not really an old record.  He believed it was actually a copy of Fordun's 

history and would therefore not help in proving that there were documents confirming 

Fordun and Boethius' histories (because Boethius copied much of his material from 

Fordun).  Stillingfleet did not doubt that there had been authentic manuscripts recording 

the history of Scotland before Fordun, but he had serious reservations about sixteenth- 

and seventeenth-century Scottish claims concerning these documents.  First of all, the 

chronicles which supposedly proved the Scottish case were not produced or endorsed by 

any well-known authority.  In contrast, the English chronicles had been produced by the 

“Royal Monasteries of this Kingdom” and were therefore endowed with a political and 

historical authority the Scottish documents could not match.
47

 

However, even more damning was Stillingfleet's insinuation that the Scottish 

sources could not withstand critical scrutiny from antiquarians of other nations.  He 

masked this suggestion with an appeal to Scottish antiquarians to help further historical 

knowledge.  He hoped the current controversy sparked by the Bishop of St. Asaph would 

provoke the Scottish antiquarians “to procure and publish their ancient Annals, such as 

they are, which will be the greatest advantage to the World of this Contention about their 

Antiquities.”  Stillingfleet went on to insist that he would be quite glad to see these 
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antiquities come to public light and clear up the remaining questions in the controversy.
48

  

Later in his argument, Stillingfleet returned to this theme and says Buchannan would 

have done a better service to Scottish antiquarians if he had copied and printed the “Book 

of Paslay” instead of merely quoting it on a few occasions.
49

  

Stillingfleet had earlier alluded to the fact that the Scots were unwilling to allow 

criticism of their sources.
50

  This comment simply fleshed out one of the strategies he 

thought the Scots were using to prevent outsiders from attacking these stories.  

Stillingfleet’s comments on the sources illustrated both his disdain for the value of 

Scottish narrative historians and belief that intellectual progress required the open 

examination and criticism of source material.  He took on George Buchannan in order to 

explain what was wrong with Scottish historical writing.  Buchannan’s writings obscured 

historical truth through his radical Presbyterian perspective and message.  These religious 

biases rendered any conclusions about what was actually in the Book of Paslay suspect, 

because Stillingfleet was sure that Buchannan would have taken the source out of context 

and distorted its meanings to fit his religious agenda.  Although he never mentioned 

Mackenzie by name in this section, it is clear Stillingfleet believed Mackenzie’s 

arguments and publication were equivalent to Buchannan’s in this respect.  It would have 

been a better service to antiquarians and the learned community at large if Mackenzie had 

exhausted his intellectual efforts in the service of publishing these obscure sources. 
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Renaissance Humanism in the Realm of Scottish Antiquities 

 The more intellectually useful task which Stillingfleet identified for Buchannan 

(and implicitly suggested for Mackenzie as well) reflected the attitudes towards historical 

scholarship which were common to Renaissance humanism.  One of the hallmarks of 

Renaissance scholarship was the use of philological analysis to determine the validity or 

authority of a given manuscript or text.  Beginning in Italy during the fourteenth century 

and extending into the sixteenth century, scholars such as Petrarch, Lorenzo Valla, 

Angelo Poliziano, and eventually Northern Europeans such as Erasmus began a two 

pronged revival of learning.
51

  One of these two goals was a renovation of Latin style, 

which attempted to return to the purity of the classical language and condemned the 

medieval Latin used by scholastic theologians.  This project also coincided with an 

attempt to edit errors out of the classical texts which had been inserted into the text by 

scribes the humanists considered ignorant medievals.  Close linguistic examination 

during this editorial process led to the rejection of entire texts which had been attributed 

to ancient authors but were then shown to have derived from a much later date.  Valla’s 

famous rejection of the Donation of Constantine is the most well-known example of this 

last phenomena.  Another historiographically important trend relying on these sorts of 

textual and philological methods was the analysis of the Justinianic legal texts begun in 

sixteenth-century French universities.
52
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However, this textual scholarship did not end with the fifteenth century, nor did it 

remain geographically confined to the Italian peninsula.  In England, these critical 

antiquarian methods, the collection and publication of sources, and incorporation of 

humanist methods into the standard upper-class education all led to an eventual extension 

of the analysis from the Roman period into the Celtic and Anglo-Saxon eras of medieval 

Britain.  This effort began in earnest during the early decades of the seventeenth century 

with antiquarians such as Humphrey Lhuyd, Daniel Rogers, and William Camden.
53

  

Seventeenth-century English scholars continued to examine, edit, and occasionally reject 

antiquarian sources upon the basis of humanist philological methods.
54

  Stillingfleet 

himself, and his household tutor Richard Bentley, were heavily involved in this kind of 

academic culture and task.
55

 

There is a considerable temptation to view Stillingfleet as a forerunner of modern 

historical scholarship, especially when he seemed to be defending objective historical 

scholarship through an appeal to something like the modern academic notions of free 

inquiry.  However, we ought not to succumb to such an impulse.  Humanist textual 

analyses were frequently loaded with ideological concerns, especially those which 
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touched on contentious theological or ecclesiological issues.  The humanist careers of 

Valla and Erasmus illustrate the importance of the past for Christians in the fifteenth and 

sixteenth centuries.  Likewise, Machiavelli’s political writings are pervaded with the 

political lessons he learned through his extensive diplomatic and administrative work.  

The importance of such issues had not diminished by the seventeenth century, 

particularly in religiously fragmented British Isles.  The following chapter will address in 

detail why Restoration religious thought was particularly concerned with polemics about 

continuity and rupture in Christian traditions and the important impact such differences 

could have on society and government.  However, it is worth examining the ways in 

which Mackenzie, Stillingfleet, and Lloyd were approaching this debate with 

ideologically charged assumptions and not out of an obligation to pure scholarship. 

Lloyd’s reasons for writing about Scottish antiquity in the first place serve as an 

illustration of the ways in which religious polemic was intertwined with humanist 

scholarship.  In many respects, his methods of refuting Presbyterian use of appeals to the 

past mirrored Valla’s approach.  Both preceded from the same set of assumptions.  The 

past was different than the present, and the key to discovering when documents were 

created was an essentially philological analysis of the language they contained.  Whereas 

late medieval English readers or compilers might have been willing to accept many 

sources regardless of the credibility of the narratives they contained,
56

 the growing 

sophistication of methods for dating and authenticating texts allowed Lloyd to attack the 

source basis upon which his Presbyterian opponents relied.   
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The classical biases of Renaissance scholarship also led to Lloyd’s belief that 

Roman historians were superior to the Scottish traditions.  There was a tension between 

Lloyd’s purported methodological reasons for accepting Roman historians as more 

authoritative and his fairly uncritical treatment of their texts.  As described above, Lloyd 

claimed that Roman or Greek authorities concerning the classical world (and the peoples 

living in Britain, in particular) were more reliable due to chronological considerations.  

The ancient sources were closer to being contemporaries of the events than the narratives 

found in later writers from the British Isles, therefore the ancients were more reliable 

when such sources contradicted each other.
57

  However, Lloyd never applied the critical 

textual methods which he used to dismantle the works of a Scot such as Buchannan to the 

Roman historians themselves.
58

  Given the large number of supposedly classical authors 

or works which had already proven to be false, this lacuna is especially telling.  Lloyd 

was able to exploit this scholarly shortcut, because classical accounts were endowed with 

a high degree of cultural prestige.  Indeed, this cultural prestige is a different 

manifestation of the same impulse which drew medieval and early modern Europeans to 

search for links to a Greek or Trojan origin. 
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Mackenzie clearly saw the ideological importance of such scholarship.  This 

background on humanist approaches to and uses of texts demonstrates how ubiquitous 

ideological applications to ideas about the past were in seventeenth-century Europe.  

Despite Stillingfleet’s best efforts to present Lloyd’s textual and historical critique as 

appropriate scholarly activity, Mackenzie insisted on focusing on the practical effects of 

such a discourse.  A critique which so fundamentally assaulted the Scottish regime’s 

official depiction of itself and its early history was nearly bound to provide 

encouragement to rebellious Nonconformists such as the Scottish Covenanters.   

Mackenzie’s objections were in some respects tied to yet another facet of the 

complex set of intellectual practices we now call humanism.  Between the fifteenth and 

early eighteenth centuries, humanists frequently juxtaposed their methods and style of 

learning against medieval scholasticism.  They depicted the learning of the medieval 

church and its universities as dry and pedantic argumentation about overly narrow and 

technical definitions and their relationships to each other within the medium of abstract 

logic.  The humanist educational process emphasized much more practical lessons.  One 

of the original impulses which led to the proliferation of humanist learning was the 

practical benefits gained from an emphasis on rhetoric and style.  The eloquence which 

the new education instilled had practical applications which the logical syllogism could 

not match in the political and cultural milieu of the ruling aristocracy.  The other area 

where humanist learning excelled was in drawing forth the wisdom of the ancient writers 

for practical application.  Such lessons had immediate applications for the statesmen and 
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cultured aristocrats of Europe for centuries.
59

  Mackenzie was both indebted to and an 

active participant in this aspect of humanism.  His career and activities show a consistent 

commitment to advancing the practical aspects of learning for what he saw as the 

betterment of public life. 

Mackenzie was intimately familiar with all of these humanist methods of 

philological and historical analysis.  He received his legal education at the University of 

Bourges, a famous center of legal antiquarian analysis.  Bourges had been the 

institutional home of pioneering legal scholar Andrea Alciato, who moved there from 

Italy in 1529.  Alciato combined a broad humanist education with the philological 

methods of Valla in a project intended to restore the original classical meanings of 

Justinian’s Corpus Juris Civilis.  His approach criticized the anachronistic medieval uses 

of the code, and thus had much in common with other areas of Renaissance rhetoric and 

philology.  Other leading French legal scholars such as Hugues Doneau, Jacques Cujas, 

and Francois Baudouin soon joined Alciato.  These influential scholars taught and 

analyzed Justinian’s legal texts from a perspective that insisted they were human 

documents produced from a particular historically defined time and place.  This set of 

humanist assumptions opposed claims that Justinian’s legal texts were ratio scripta (or 

written reason) as the medieval jurists had assumed.  This school became famous as a 
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center of learning which embodied the Mos Gallicus, or the French method.
60

  Mackenzie 

described the University of Bourges as “that Athens of the Jurists”,
 61

 referring to the high 

quality of the education and scholarship which came from that institution.   

When he wanted to use this training, Mackenzie was capable of conducting an 

argument about the use of historical sources that would seem familiar to a modern 

historian.  Stillingfleet had claimed that all the northern nations tended to exaggerate their 

early histories, but other nations had given up such fantasies while the Scots still clung to 

such falsehoods.  Mackenzie countered that most “modern” historians in Scotland 

rejected the idea of Trojan or Greek origins, but they still used other parts of the sources 

which had made these grandiose claims.  In fact, all the neighboring nations, including 

the British, had been forced to treat their early histories in this manner.  In the absence of 

other sources, antiquarians had to remove the fabulous elements of early origin stories 

while accepting the veracity of narratives about more recent events.
62

  Mackenzie noted 

that Stillingfleet himself had argued for the accuracy of oral traditions in keeping alive 

the memories of the early church in Origines Sacrae, an ecclesiastical history the English 

divine had written in 1666.  Furthermore, Lloyd had been willing to quote works which 

had been lost in his book attacking the Presbyterians.
63

  It was quite hypocritical for 

Stillingfleet to attack Mackenzie for using similar evidence when he was well aware that 

such sources were the only ones available to describe certain moments in history.  The 

methodology and influences of humanist historical and legal scholarship do influence 
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Mackenzie’s analysis of the Scottish monarchy, but Mackenzie was also influenced by 

other aspects of Renaissance learning and rhetoric. 

In addition to his legal duties and works on Scottish jurisprudence or political 

theory, Mackenzie wrote on various topics such as morality or heraldry and even 

produced a romance.  His first published work was a romance entitled Aretina, or the 

Serious Romance which has been called the first Scottish novel.  His reputation as a 

writer was known widely enough that the poet John Dryden found his advice on style 

profitable and described him as a “Noble Wit”.  However, Mackenzie also undertook 

more serious, academic tasks.  For instance, he published a treatise on Scottish heraldry 

in 1672.  He made other forays into political discourse with the previously mentioned 

1684 treatise Ius Regium where he attacked Buchanan and defended a divine right 

political theory.  Mackenzie also engaged in rhetorical exercises intended for the polite 

sections of society with an essay entitled Moral Essay Preferring Solitude to Publick 

Employment.  After being elected dean of the Faculty of Advocates in 1682, Mackenzie 

founded a new library for the Advocates.  During a speech at the formal opening of this 

library in 1689, Mackenzie described it as “a modern Lyceum and a new Stoa where 

brilliant wits will be exercised in harmless encounters.”  This library became the 

foundation of the later National Library of Scotland.  Furthermore, he saw this mixture of 

intellectual interests and knowledge as necessary for a good lawyer when he wrote “being 

bred to the Law … requires a whole Man and his whole Age.”
64

  His interests and 

publication record display the breadth of learning and eloquence which was considered 

necessary to take a leading role in seventeenth-century public life. 
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Mackenzie’s varied publication record and political ideology further reinforces 

the reasons why Restoration pamphleteers chose to approach the relationship between 

history and society.  The past was held up as a model which provided the desired pattern 

in cultural, rhetorical, religious, and political fields of activity.  While a twenty first-

century individual might understand these as separate spheres of practical activity or 

theoretical analysis, these modes of human activity were bound together in the cultural 

and social assumptions of late Renaissance Britain.  One could not have a leadership role 

in the important areas of religious and political life (which were still very intertwined 

with each other and were presumed to be inseparable in the eyes of most of the populous) 

unless one had a solid moral grounding.  Such moral training entailed intimate familiarity 

with the great classical writers of pagan and early Christian antiquity.  We see the same 

idea which explained the multiplicity of ways the kingdoms’ institutions were intertwined 

in these writers’ understandings of the proper functioning and even survival of 

institutions or their historical development.  None of these were separate spheres of 

activity, so humanist education operated under the assumption that lessons gained in one 

could carry over into another. 

This understanding lies at the very core of Mackenzie’s position, and is vital for 

avoiding a perspective on his treatise that simply labels it as regressive assault on 

academic integrity.  Mackenzie was telling his opponents and readers that they needed to 

consider the broader implications of rewriting the history of the Scottish Church and 

monarchy.  He believed that the Kingdom of Scotland could not withstand an attack 

which dissolved the close historical bond between its ancient and prestigious monarchy 
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and other institutions.  However, this position was the exact analog to the arguments used 

by the two English clerics whom he wrote against. 

Before we paint them as champions of modern scholarly objectivity, we ought to 

note that both Lloyd and Stillingfleet had set themselves to accomplish the same 

intellectual task which Mackenzie pursued.  They both understood their own works as 

setting out factual positions which in turn would encourage the correct functioning of an 

important English institution (the established Episcopal Church) by preventing its 

subversion at the hands of non-conforming Presbyterians.  Their works are characterized 

by the same assumptions about the connections between learning and its application to 

the histories of various institutions which Mackenzie had inherited from the influence of 

Renaissance humanism. 

Seen in this light, the arguments over the proper arena and tone for the debate take 

on a different aspect and meaning.  All three writers shared similar humanist intellectual 

backgrounds, assumptions about how society ought to work, and even ideological 

allegiances (they were all trying to defend the King and traditional order, after all).  

However, in making arguments about the past, they could not avoid transgressing the 

boundaries of other institutional narratives and functions even though they were simply 

trying to protect their own institutional turf.  The attempt to define the type of debate and 

which sources could be used was a symptom of this overlap.  By establishing whether the 

main questions were legal or if they were in the realm of ecclesiastical antiquities, these 

pamphlets were trying to put boundaries on the debate so that the fate of their favored 

institution became the main criteria by which evidence would be interpreted. 
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Highlighting Opponents’ Biases 

Another way to discredit the sources upon which an opponent had based his 

argument was to show that the source had come out of an aberrational context or should 

not be trusted for other reasons.  Such suspect sources might have been created as 

deliberate manipulations of the truth, or misinterpretations occasionally resulted from the 

disappearance or obscurity of a source.  For instance, in the debate over Scottish origin 

myths, each side accused the other nations of the British Isles of misconstruing the 

authority of nationalist discourses.  Furthermore, there was a common suspicion that 

opponents might use rhetorical tricks such as bringing an inappropriate tone to the 

argument which served to move the argument away from the types of discourse which 

were appropriate to the debate.  In this case, some pamphleteers brought these literary 

indiscretions to their readers’ attention.  They hoped to discredit the truthfulness or 

impartiality of opponents’ claims by showing that they were resorting to rhetorical tricks.  

The underlying insinuation was that opponents knew their cause was weak and were 

employing dishonest stratagems in a vain attempt to prop up their errors. 

 

Mackenzie claimed antiquarians who attacked the Scottish narrative were doing 

so out of personal vendettas and lacked discretion in which accounts or documents they 

chose to accept.  According to Mackenzie, the historians Luddus, Camden, Ussher and 

Lloyd all attacked the truth of the ancient Scottish lineage upon the basis of erroneous 

documents.  In fact, Lloyd’s critique was based entirely on Ussher’s biases and credulity.  

Ussher’s account of Scottish history was manipulated the truth, because it was written out 
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of a personal vendetta.  Ussher wrote his history to avenge his uncle’s history against the 

Scottish historian Thomas Dempster.  In his eagerness to disprove an opponent, Ussher 

haphazardly used both legitimate and questionable sources to attack the age of the 

Scottish dynasty.  Lloyd followed Ussher’s sources, and therefore fell into the same 

errors.
65

   

However, Mackenzie did not bother to prove that the sources which led Ussher to 

contradict the Scottish historical authorities were incorrect.  His argumentative strategy 

allowed him to avoid the tedious work of examining and criticizing these sources 

directly, because he relied upon defending the traditional Scottish historians as valid 

sources or witness testimonies to Scottish history.  His negative arguments against Lloyd 

were largely predicated upon the belief that his positive arguments for the Scottish 

narrative had sufficiently proven their truth and authority.   

Stillingfleet objected strenuously to this approach.  Although he was writing a 

history for the Church of England, Stillingfleet used the preface of his work to address 

the attack launched by Mackenzie.  He attacked Mackenzie’s argument against Lloyd for 

his overall tone and approach, use of legal rather than historical conventions, and use of 

suspect sources.  All of these claims worked in concert to create the impression that 

Mackenzie was an overly-contentions and touchy Scotsman while the relevant academic 

task was to establish a learned history of the Christian religion in the British Isles. 

 Stillingfleet accused Mackenzie of having conducted his entire argument in terms 

befitting a lawyer and not those appropriate to an antiquarian.  The tone of the attorney's 

book was far too argumentative throughout.  While such a tone may have been 
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appropriate to a courtroom, Stillingfleet believed it was unfair to attack the Bishop of St. 

Asaph with accusations of working against the monarchy which the bishop “doth really 

honour and esteem as much as His Majesty's Advocate himself.”
66

  In this passage, 

Stillingfleet was affirming that his colleague Lloyd remained strongly committed to the 

traditional political alliance between the episcopal Church of England and the Crown.
67

 

 Stillingfleet argued that the mythic origins of European monarchies were no 

longer considered necessary legitimating devices in neighboring kingdoms.  He pointed 

out that other monarchies and kingdoms did not take offense when their myths were 

examined and rejected by antiquarians.  The English had given up the Brutus myth, 

likewise the French ceased claiming the legitimacy of the story found in Hunibaldus that 

the Franks were led from Troy to Gaul by a leader named Francio.  The Spanish even had 

stories that their early kings were direct descendents from Noah who settled Iberia after 

the great flood.  Stillingfleet decried the suggestion that his contemporaries should accept 

these myths (and the supposed authorities and now vanished documents which attested to 

them) just because rejecting the stories would insult the great princes of Europe.
68

 

 This separation of the institutional history of various European monarchies and 

their claims to political authority is a vital difference between Stillingfleet’s position as a 

more academic antiquarian and Mackenzie’s understanding of the political importance of 
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the myth.  At first glance, it may appear that Stillingfleet was departing from the 

previously established pattern of defining the correct shape of the institution in terms of 

its foundational moment.  He universally decried the mythical pasts of western European 

kingdoms, but did not bother to explain what he saw as the historically correct origins of 

the kingdoms of England, France, or Spain.  However, he did not actually need to 

advance such arguments as to the truly historical beginnings of these royal lines, because 

he defined his task as a learned introduction to the conditions of the national churches in 

Britain from the time of the first Christian conversions to the conversion of the Saxons.  

His main concern was to replace the more fantastic elements which pervaded popular 

recollections of the early days of Christianity in the British Isles.
69

 

 The second argumentative strategy which centered upon the origins of texts also 

worked in favor of the bishops and their supporters.  To the Tory side, there were 

ominous parallels between Shaftesbury’s anti-monarchical and anti-ecclesiastical line and 

the position of the Parliamentarians who assailed the martyred King Charles I in the 

1640s.  This led them to explicitly analyze sources in the context of those turbulent times.  

They suspected the arguments or textual examples drawn from the works of the 

notoriously rebellious lawyer John Selden of ideological and factual taint.  On the other 

hand, preventing bishops from participating in an impeachment trial because it was a 

capital case was a strategy used to murder one of the first King Charles’ ministers.  Those 

supporting the bishops could both draw upon pamphlets originally composed for that trial 

and add their own editorial material providing cautionary historical lessons about the 

                                                 
69

  Stillingfleet, Origines Britannicae, i. 



176 

 

dangers which occur to the traditional order when the Lords Spiritual and monarchy are 

prevented from working to protect each other. 

Hunt claimed to be able to identify the point at which the claim that bishops were 

barred from capital cases was first made.  The first explicit law he was able to find 

against the bishops and their proxies having any say as judges in the House of Lords from 

“dureing our late and unhappy troubles” about forty years earlier.  In other words, his 

sources suggested that the argument against the bishops was itself a polemical invention 

of the Parliamentary faction during the 1640s.  Though John Selden was an opponent of 

the bishops, even he admitted “[t]hat no scruple could ever be made till the unhappy Act 

of the 17 Car. 1641” was procured against the bishops' participation in the House of 

Lords.
70

  This fateful act removed a key support necessary to stabilize England's national 

order, and let to further outrages such as the Root and Branch Act and even the eventual 

abolition of the monarchy.   

In this section of his argument, Hunt used sources and claims from the recent past 

to revive the specter of a violent and destructive civil war.  By emphasizing that the first 

sources attesting to this idea were connected to a Parliamentary idea, Hunt was 

associating Shaftesbury’s position with the time and ideology of the discredited 

Cromwellian regime.  To Restoration Englishmen, many of whom would have lived 

through at least part of the Civil War and Interregnum, this message could not have been 

more clear.  These ideas, and the sources upon which those attacking Danby relied, were 

tainted with spirit of rebellion and destruction. 
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Finally, Williams also had an explanation for how the custom first came to 

England; he made this argument by examining the first source where the idea appeared 

and then showing that source had no binding authority in the English context.  The idea 

that clerics had to withdraw from capital trials was a foreign importation in two senses.  

First, it had been adopted by the Roman Catholic Church and forced upon England in the 

medieval period.  However, Williams goes even further than that to show that the custom 

had not been universal in Catholic Christendom.  It was in fact a Spanish invention, 

because it first appeared in canon law coming out of an ecclesiastical council held in 

Toledo in 660.  To Williams, there was an important distinction based on a difference in 

social standing between acting as a tradesman in the craft of torture (a form of 

employment which had more in common with the mechanical arts) and the learned and 

honorable position of exercising judgment in the court’s quest for justice.  According to 

Williams, this second activity was a fit and proper occupation for someone of clerical 

status.  The Spanish custom only reached England after it was arbitrarily entered in to 

Gratian’s Decretum, because the Papacy wanted to force all national churches to adhere 

to the canons created in Rome.
71

   

 Williams’ analysis of this canon reveals how the identification and contextual 

background of a source became an important element in the argumentative repertoire of 

writers defending the bishops’ right to hear Danby’s case.  By situating the document in 

its original context, he was able to bring ideological assumptions concerning that time 

and place into the conversation.  For instance, after his discussion of the origins of the 

canon banning clerical involvement in mutilations, Williams moved on to examine the 
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modification and spread of this idea through the Roman Church and English Parliament.  

In his narrative, Williams conflated the motivations of both grasping Roman Pontiffs as 

well as usurping Parliamentarians (such as John Selden).
72

  He was able to do this 

convincingly, because most of Protestant English society (regardless of political 

affiliations as Whigs or Tories) believed these same assumptions about medieval 

Catholicism and Spanish cruelty.  Contextualizing the source in this light threw doubt 

upon the legitimacy of the entire legacy of prohibiting clerics to act as judges in the 

House of Lords.   

This attention to the origins and context of a source became an important strategy 

for the Tories who had to explain and debunk the apparent existence of a legal custom 

without delving into arguments which might undermine the English legal order as a 

whole.  By establishing the original context and source where the prohibition on prelates 

being involved in cases of blood had first appeared, Williams and the other pro-bishop 

writers forged a historical link between these canon law sources and later English 

common law precedent.  They could then argue that the common law records (statutes 

and court decisions reached in Parliament), which their opponents relied upon, were 

invalid.  The decisions recorded in those records were the result of misinterpretation, and 

out-right manipulation, of the original Spanish canon. 

Finally, even the legal records which were frequently thought to prove the 

unbroken continuity of the common law included a few examples of mistaken decisions.  

However, Holles portrayed these aberrations of the law as mistakes arising out of the 

upset times in which they occurred.  According to Holles, the rolls for 28 Henry VI 
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revealed “the sole single President [precedent] of Bishops being present, and not only so, 

but acting and bearing a principal part in a Judicial proceeding in Parliament in a Case 

that was in its self Capital, though strangely shuffled off, and Justice wholly eluded.”  

This single departure from the custom was the trial of William de la Pole, the Duke of 

Suffolk, who was accused of trying to sell the realm to France.
 73

  Clerics participated in 

this capital treason trial at the express order of King Henry VI.  After his long account of 

these proceedings against Suffolk, Holles justified the high level of detail he provided by 

claiming it was necessary to “see how irregular and extravagant it [the case against 

Suffolk] was from the beginning to the end.”  The irregularities of the place and time 

when the trial was convened, the presence of the bishops, and the incident where spiritual 

and temporal lords were sent to the House of Commons to receive the articles of 

impeachment all made this “such a Hodge-podge of a Trial, as no man can tell what to 

make of it, nor can it be of any signification to be a president and a role of proceeding in 

matters of that nature in Parliament.”  Because prelates only ever participated in judging 

a capital case in this one highly irregular instance during which all sorts of procedural 

abnormalities occurred, Holles questioned why anyone would believe that this exception 

could “be thought sufficient to alter and change the constant course and practice of 

Parliaments, which hath been otherwise?”  He approvingly quotes Sir Edward Coke who 

                                                 
73

  By the King's command, the Spiritual and Temporal Lords were sent to the House of Commons to 

ensure that the rebellious duke was committed to the Tower and then tried for high treason.  In this case, 

it was quite clear that the king ordered all of the members of the House of Lords to participate in 

producing the charges against Suffolk, and the bishops explicitly appeared in the record of the 

preliminaries to the trial.  Furthermore, the King's Chancellor was also the Archbishop of York, and in 

that capacity the cleric acted as the chief interrogator during Suffolk's trial before a chamber which 

included both archbishops, thirteen bishops, two abbots, and the Prior of St. Johns along with a number 

of the lay barons and earls.  In this trial, Suffolk submitted himself entirely to the King's mercy, at which 

point the Archbishop acting as Chancellor read the royal judgment of five years banishment. Holles, A 

Letter of a Gentleman, 41-48. 
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claimed that two or three precedents counted for nothing if forty others were contrary to 

that handful.
74

 

Resurrecting and Editing a Pamphlet from the Civil War 

A 1680 tract entitled That the bishops in England may and ought to vote in cases 

of blood literally resurrected a piece written by the then Bishop of Lincoln, and later 

Archbishop of York, John Williams during the 1640s.  The version published in 1680 

was meant as a timely intervention in Danby’s case and for protecting the close 

relationship between the Anglican Church and the monarchy.  By using a piece originally 

written for a crisis forty years earlier, the anonymous republisher of the tract was 

intentionally bringing attention to the way in which history was repeating itself.  The 

specter of a Parliament which assailed the power of bishops in an attempt to kill a royal 

minister evoked a narrative which foreshadowed a full rebellion and the destruction of 

the social order.   

A print version of the Civil War era manuscript would later appear in 1693, but 

this publication was well after the appearance of a heavily edited version which 

simultaneously used the original document and inserted commentary on the pernicious 

effects of not following the advice it had offered.  The longer history of this document 

works in conjunction with the content of the pamphlet to illustrate that the choice to edit 

and publish this manuscript at this point in time was a shrewdly calculated gesture 

towards the importance of sources.  While the pamphlet generally emphasized the ways 

in which the original situation and source were relevant to their own day, there were 
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occasional moments where the republished version attempted to hide who had originally 

written the pamphlet.  Bishop Williams had something of a poor reputation as a grasping 

cleric.  The defenders of the bishops in 1680 wanted to avoid association with such a 

personality, so he was edited out of the source.   

The book presents itself as simply a pamphlet concerning the politics of the 

period immediately before the Civil War.  The note to the reader at the beginning of the 

pamphlet claims that the short discourse was written by “a Learned Gentleman of the 

Long-Robe” (an attribution which establishes the original author’s professional 

credentials without identifying who he was) at the time which the same question was 

being raised in connection to the Earl of Strafford's trial.
75

  Thomas Wentworth, the Earl 

of Strafford and one of Charles I’s chief ministers, was impeached and tried before the 

House of Lords during April of 1641.  The opponents of Charles I during Strafford’s trial 

had the same problem as Shaftesbury did in 1678.  They were unable to obtain enough 

votes to convict Strafford without having the bishops excluded from the proceedings.  

They used the same common law arguments which Shaftesbury later used, which 

prompted Bishop Williams to write a rebuttal.  This work was anonymously printed for 

the first time in 1680.   

However, this anonymous edition was not the end of the treatise’s publication run.  

John Hacket was a friend and patronage client of Bishop Williams, and he honored his 

patron by putting together a biography which also published some of Williams’ papers.
76
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One of the papers Hacket included was this treatise on bishops’ right to act as judges in 

capital cases before the Lords.  However, Hacket himself died in 1670 leaving behind the 

manuscript of the book he had dedicated to Williams.  The publication of the book 

occurred in 1693, well after Hacket's death.  According to Brian Quintrell, the 1693 

edition underwent almost no editing from the manuscript version which Hacket had 

produced.
77

  Therefore, the version in Hacket's book is likely closer to the original 1640s 

version, and someone else edited and printed a version of the pamphlet from either 

Williams' or Hacket's manuscripts which had been reworked to fit the context of the 

Exclusion Crisis. 

This convoluted publication process led to a mixture of claims specific to the 

1640s as well as editorial comments concerning the Exclusion Crisis and return of 

rebellion.  The voice of the pamphlet occasionally switched between contemporary 

reflections on the Earl of Strafford’s trial and another author looking back upon the trial 

retrospectively.  For instance, at one point the pamphlet claimed in a present tense voice 

that “the whole House of Peers have this very Session despised, and set aside this Canon 

Law, which some of the young Lords cry up again, in the same Session, and in the very 

same Cause, to take away the Votes of the Bishops, in the Case of the Earl of Strafford.”  

The writer then went on, continuing to use the present tense, to describe the hypocrisy of 

those prosecuting Stafford.
78

  The tone throughout this paragraph spoke explicitly to on-

going events, with a notable intention to influence the outcome before it was too late.   

                                                                                                                                                 
memorial offer'd to the great deservings of John Williams, 2 pts (London: 1693). 
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Yet in the very next paragraph, the treatment of Strafford’s impeachment trial 

suddenly shifted into past tense.  The argument shifted away from the contradiction of 

preventing bishops from judging but allowing them to testify in seeking the death of a 

man.  Instead, the text focused on the attempts by the House of Lords to vote the bishops 

out of the chamber in 1679 using Strafford's attainder as a precedent.  The pamphlet 

described how few precedents there were for excluding the bishops and how influential 

Selden's register of the Lords' privileges had been.  In reflecting on Selden’s evil 

influence, the anonymous editor asserted the most important claim “about Clergy mens 

agitation of Judgments of Blood, is unluckily inserted [in the margins Selden's book on 

the Lords' privileges], and for want of due Consideration of this point, and some suspition 

of partial carriage in the Bishops in the Case of the Earl of Strafford, hath been eagerly 

pressed upon the Bishops, by some of the Lords, in such an unusual, and unaccustomed 

manner.”  The pamphleteer went on to suggest that the matter of Strafford's attainder was 

not a valid precedent in any respect, because that trial “came not neer any matter of 

Blood.”
79

  The narrative voice soon switched back to a contemporary of Strafford.  

Suggesting that a precedent from the reign of Richard II only proved that the clergy 

withdrew during the trial of the Archbishop of York, the pamphleteer noted “But the Earl 

of Strafford is not the Arch-Bishop, but the President of York,”
80

 suggesting it was 

written when Strafford was still alive. 

When comparing the version printed in 1680 with Hacket’s biographical work on 

Bishop Williams' life, it becomes evident that the change of voice was part of an editing 
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process for publication at the time of the Exclusion Crisis.  The printed version frequently 

omitted Williams' references to himself and changed to a third person voice to describe 

the bishops' protests.
81

  This change of phrasing was a later attempt to use the outcome of 

Strafford's trial, and therefore has to be from the perspective of the Popish Plot and trial 

of the Earl of Danby in 1680. 

 Another section, which was clearly written in response to the crisis of 1679, 

attempts to hide who wrote the pamphlet.  Williams' controversial clerical career and 

legal problems
82

 seem to have made it vital to the republisher that the former Bishop of 

Lincoln and Archbishop of York not be associated with the pamphlet in the minds of 

readers.  At the end of the first section an objection and answer were inserted to deal with 

the particulars of one bishop who declined to sit in Strafford's trial or sign the protestation 

saying he had a right to sit and hear such a case.  This was John Williams, then acting in 

his capacity as the Bishop of Lincoln.  Although the 1680 writer admitted that the Bishop 

of Lincoln “did alwayes forbear to Vote in Causes of Blood” and would not enter the 
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protest with the other bishops,
83

 the republished version noted that he had no opportunity 

to enter the protestation.  A peculiar set of circumstances which almost prevented him 

from attending Parliament at all led to his refusal to sign the petition.  Bishop Williams 

was “the first Prelate that ever was fetched out of the Tower, and brought to sit in 

Parliament” and he also was under “extraordinary Obligations to the Lords, at this time 

whom he could not offend without great suspicion of high Ingratitude.”
84

   

Embarrassingly for those who supported the bishops, Williams owed his release 

from prison in the Tower to the writs summoning him to Parliament; these writs in turn 

were only possible due to the cooperation of certain members of the House of Lords 

whom Williams then found himself unable to oppose.  Therefore he had to withdraw 

from the House to appease the men who secured his release from the Tower.  The 1680 

pamphleteer emphasized that Williams' withdraw from the House invalidated the purpose 

for his release, saying “he may life [sic] to Repent him of [this withdrawal], if he shall 

hereafter be questioned for the same, at the Kings-Bench or elsewhere.”  This apparent 

violation of the purpose for his release did not sit well with the author, who also claimed 

that the reasons which Williams gave for his withdrawal were “no Demonstrations” 
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which can justify his actions.  The 1680 pamphlet seems to be using arguments Williams 

wrote at a later point to refute the position he had been forced to take to avoid being 

reimprisoned.  This situation led to some contradictions, such as Williams the pamphlet 

writer attacking the very same precedent from the reign of Richard II which he used to 

justify his withdrawal from the House of Lords.
85

 

The sudden transitions between a writer in the first person who spoke as a 

contemporary to the events just before the beginning of the English Civil War and one 

forty years later means that the publisher in 1680 felt free to edit the older argument to 

make its perspective seem more like a broad antiquarian statement about the nature of the 

clergy's place within the English constitution.  The tone of the original argument, made 

by Williams and anonymously republished in 1680, was a broadly based defense of the 

English bishops’ right to participate in the Earl of Strafford’s trial.  In making this 

argument, Williams relied on a host of canon law, common law, and historical 

documents.  He justifies this in terms of universal justice, which can be demonstrated by 

the broad history of human civilization.  According to Williams, rendering justice could 

never have been in “any way evil in itself, no more than it is an evil thing in it self to do 

Justice,”
86

 therefore his argument in defense of the bishops was laid out in terms of both 

universal justice and historical evidence. 
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Conclusion 

In the absence of consensus about the meaning of the past, arguments hinged on 

the rhetoric which writers deployed to discredit their opponents.  The ways in which 

Bishop Williams’ writings were used and subtly modified reveal the importance of 

controlling the parameters of debate and which sources were permitted to be used in 

ideological argument.  The republished version of Williams’ pamphlet illustrates how this 

kind of rhetoric used the origins of a source to establish its authority and relevance.  At 

the same time, the changes to Williams’ work show that the editor was aware that the 

pamphlet would be attacked due to the perceived shortcomings of its original author.  The 

response that the editor anticipated was part of a larger strategy which relied on attacking 

the accuracy and biases of the sources the other side of a debate used.  In another 

example, both the English clerics and the Scottish lawyer used the same strategy to 

discredit the biased narrative in the other nation’s sources. 

In useful rhetorical and argumentative strategy, writers struggled with each other 

to define what kind of debate was underway.  This strategy was useful for discrediting an 

opponent’s competence to engage in the debate and preventing them from using the 

sources which gave the evidence to back the opposing side.  Clerics and lawyers 

attempted to define the ideological debates as narrow questions which ought to be 

confined to the realm in which they had particular authority.  This attempt to 

circumscribe the debate led to discussions about whether or not particular documents 

could be used.  In other words, lawyers wanted to confine the analysis to texts recording 

statute law and court decisions; the clerics insisted that other evidence about the 
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relationship between church and state provided important contextual information which 

helped interpret the legal texts.  Furthermore, the professional norms of the legal and 

clerical vocations led to accusations about the correct rhetoric and tone which ought to be 

used in a learned debate. 

The purpose to all these arguments about why writers’ professional duties 

compelled them to write was to contrast the justice and moderation of their cause to the 

attempts by the other side to enter a realm of debate in which they should not have 

interfered.  The underlying assumption they were using to condemn opponents was the 

belief that the constitutions of the British kingdoms were based upon delicately balanced 

and intertwined institutions.  Due to their positions within these institutions, these writers 

felt that they had to defend their professional or institutional authority which would also 

help stabilize society as a whole.  In these writers’ pamphlets, statements about the duty 

they felt to write overlapped the suggestion that opponents should not dare to enter into 

someone else’s realm of authority and competence. 
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Chapter 3: Moments of Religious Rupture and Refounding 

  

The polemical construction of Christian history used in the two debates under 

examination matches the same assumptions and ultimate problems that we have seen in 

previous chapters: a focus on legitimating intertwined, contemporary institutional co-

dependencies by reference to historical continuity.  Writers engaged in secular and 

religious polemics used this set of assumptions about the original purity of the church and 

the continuing authority of that model to argue that anyone who departed from that 

example had treacherous intentions.  Likewise, moments in the past which could be 

historically demonstrated to have differed from their construction of the original 

institution were explained as distorting moments of rupture in an otherwise authoritative 

legacy of continuity.   

The proper place of religious institutions and doctrines with the British kingdoms 

was a hotly contested problem in the 1670s and 1680s producing a large diversity of 

opinions both within and outside of the established Church.  As in the case of secular 

institutions, the pamphlet writers imagined religious structures as having been instituted 

for particular reasons at particular times.  The original purpose of the institution and how 

it fit in the rest of Christian or British society then determined how it should continue to 

function.  Used in this way, history could be an important weapon in the battle to control 

various religiously tinged conflicts occurring in late seventeenth-century Britain.  

Religious issues were in the forefront of important debates such as the threat from a 

Popish heir to the throne (by which the Duke of York’s opponents meant a prince both 
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despotic and Catholic), whether the Church should be organized under bishops or with a 

looser Presbyterian model, the secular power appropriate to bishops, and the extent to 

which Protestant doctrine and practices still needed to be reformed.  In all of these 

debates, writers attempted to settle the issue by means of a reference to the original 

practices of Christ and the Christian church and then appealed to Protestant sentiment to 

either re-establish or defend continuity with the past. 

 In this chapter, we will move from a general description of the climate of 

religious history in the British Isles to specific argumentative applications of historical 

examples.  We will take a broader look at how religious history intersected with 

ideological fears concerning the monarchy or the doctrines and institution of the Anglican 

Church.  Turning to the pamphlets themselves, there are a couple of important examples 

of how writers trying to defend the bishops’ participation in Danby’s case appealed to 

pre-Christian history in an attempt to create the widest possible narrative of continuity.  

We will then turn to the ways in which these writers portrayed the medieval church as a 

shadow of the institution founded by Christ and the Apostles which suffered from the 

distorted and nefarious “innovations” of the Papacy.  One of the most important, and 

most often criticized, hold overs which radical Protestants wanted to see eliminated was 

the governance structure of bishops ruling over dioceses.  In the Civil War era, this hatred 

for episcopacy had led to the outlawing of the Anglican Church, a fate that many 

Restoration supporters of the Crown and Church of England bitterly remembered.
1
  

However, Anglicans and royalists interpreted such claims as mere subterfuges designed 

to mask a tendency towards further rebellion.  Therefore, we will examine the 
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construction of narratives and arguments about the early church, England’s Reformation, 

and the religious legacy of seventeenth century conflicts.  During the late 1670s and early 

1680s, all three of these time periods were analyzed through the lens of reforming the 

Christian religion and purging it of the after effects of the medieval rupture in religious 

continuity.  Although the Protestants surveyed in this chapter all agreed that the 

pernicious influence of the medieval church had to be expunged, there was serious 

ideological and historical disagreement over the details of what early Christianity looked 

like and therefore what needed to be restored. 

 The major problem for Britons trying to mobilize religious history was the 

multiplicity of epochs which could be brought to bear on contemporary problems.  In 

addition to the typical Protestant appeal to the days of the Apostles and early Church 

Fathers, seventeenth-century writers also examined the history of the national churches in 

the British Isles as well as the legacy of the Reformation.  All of these eras provided 

material that could help them present their narratives of continuity and rupture.  Some 

such arguments focused on legitimizing or attacking existing religious institutions, while 

others were more concerned with how the religious institutions were supposed to interact 

with the rest of society. 

 To anyone who is familiar with the existing historiography on the Protestant 

Reformation or late seventeenth-century British Christianity, it will come as no surprise 

that Protestant polemicists made extensive use of both distant and more recent Christian 

history.  The archetype for their historical narratives of religious institutions in general 

remained the underlying narrative of the Protestant Reformation.  A once perfect and 
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divinely inspired institution was gradually corrupted by the self-interested “innovations” 

propagated by the rapacious Bishop of Rome.  The Pope and his supporters in the Curia, 

canon law commentators, and scholastic university faculties were eventually so 

successful in this endeavor to subvert the rights of other clerics and secular governments 

that they manufactured a “dark age” for the Christian faith.  In the process of gathering 

all this power in Rome, the pontiff and his followers completely distorted almost all 

facets of medieval society; the antecedent relationships between faith and works, local 

bishops and Rome, as well as church and state were all poisoned by this manipulation.  

Thus the medieval and Renaissance Papacy represented the most successful example of 

malefactors who introduced a rupture in religious (as well as social or political) 

continuity for their own gain, which in turn made it very easy to condemn opponents by 

arguing they were acting analogously to the Pope.  Protestants in both the official state 

church as well as those who wanted to reform or worship outside of it relied on this set of 

assumptions about Christian history.  The disagreements between Protestants on church 

history arose out of differences in which models they thought they early church followed.  

The first centuries of Christianity were particularly important in this Protestant 

understanding, because seventeenth-century Protestants believed they must return to the 

forms of the early church, whatever those had been. 

 The seventeenth-century Anglican Church sought the perfection of doctrine and 

liturgy in the writings of the Scriptures and early Church Fathers.  In fact, the Church of 

England’s tendency to invoke the Fathers in this period became a defining characteristic 

of its legacy.  In part, this was due to a revival of interest in the early Fathers with the 
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nineteenth-century Tractarians or Oxford Movement.  Jean-Louis Quantin points out that 

the appeal to the Church Fathers was a fluctuating phenomenon which was strongest in 

the seventeenth and nineteenth centuries, and warns against simply equating all Anglican 

thought with an interest and commitment to the theology of the early Fathers.  

Furthermore, debate has raged in the Anglican Church since the early years of the 

English Reformation on which figures within early Christian history were to be 

considered the authoritative Fathers and whether they all held equal authority.  Ironically, 

the nineteenth-century Oxford Movement imposed the same false sense of unanimity on 

the Anglican divines of the seventeenth-century as the Stuart clerics did on the early 

Fathers.
2
   

All of these disclaimers notwithstanding, it is very clear that the seventeenth-

century Anglican hierarchy conceived of its own legitimacy in terms of continuity with 

the early Church.  The Church of England even claimed to be the purest church, because 

they thought themselves to be the closest to the practice of the Apostolic Church.  This is 

but one example of why Quantin suggests “the early modern appeal to the Fathers was 

not only, and perhaps not primarily, a doctrine” but was rather “an art of manipulating 

authorities.”
3
  This was particularly true of the Protestant theologians who fought against 

Catholic traditions such as the Eucharist during the reigns of Edward, Mary, and 

Elizabeth.  These debates had a lasting influence on how Protestant churches all over 
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Europe used the earlier church to argue about important doctrinal matters, but provided 

an important precedent for how to deploy early church authorities.  The Fathers on their 

own were not considered the touchstone which authoritatively established correct 

doctrine, that role was reserved for the Scriptures.  Patristic writings could be used to 

shed light on the correct interpretation of Scripture on obscure matters of doctrine,
 4

 

although readers had to be careful to avoid interpreting moments when the Fathers’ 

human emotions led them to overstate claims with passionate rhetoric as doctrinal 

commands which held the same weight as Scripture.
5
 

 For Restoration Anglicans, the religious legacy of the Civil War era constituted 

another important historical example of what went wrong when radical changes departing 

from the proper, historically based model were introduced.  John Spurr has shown that 

the experience of being disestablished and made illegal was an important factor in 

shaping Anglican clerical and lay leaders’ views about how to protect the church from the 

threat of Protestant dissent.
6
  Supporters of the Church of England praised its doctrines, 

liturgy, and episcopal structure when the church was restored; meanwhile the heavily 

Anglican members of the Cavalier Parliament sought legislative measures to reverse the 

gains made during the Interregnum by dissenting Protestant groups or skeptics.  All of 

these ideas were advanced and defended in terms of restoring a historical continuity that 

they believed the Presbyterians, Independents and Cromwellians had destroyed.  For 

instance, Thomas Hunt used this conception of the threat that Protestant Dissent held to 

the Anglican Church to open up his treatise in favor of bishops’ participation in Danby’s 
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case in 1679.
7
  In the minds of such loyal Anglicans, Dissenters and their pretensions to 

be completing the Reformation were the source of the historical discontinuity which 

nearly destroyed the Anglican Church in the 1640s and 1650s.  

 In order to maintain clarity in this analysis about the various Protestant factions 

arguing against each other, I would like to explain my terminology concerning the 

theological doctrines professed by the Church of England.  My preference is to use the 

term “Reformed” over “Calvinist” to describe the majority of seventeenth-century 

Anglicans.  In preferring this term, I am following Stephen Hampton, who accurately 

pointed out the anachronism and outright contradiction of describing a church which was 

highly suspicious of Jean Calvin’s ideas about ecclesiastical structure as “Calvinist”.  

Although the Elizabethan and Jacobean Anglican Church shared most of its doctrinal 

points with Calvin (on issues such as believing the Eucharist was a commemorative and 

not supernatural event, salvation by faith alone, and Pre-destination to salvation as the 

will of God and not at all dependent on human action), the Anglican Church kept its 

bishops and insisted on the legitimacy of apostolic succession.
8
  These differences were 

magnified by the Interregnum, because the Anglican episcopacy was temporarily 

outlawed in favor of a church modeled on Calvin’s Presbyterian structure.  Thus events 
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during the last half century in Britain reinforced the Restoration Church of England’s 

sense of being different than the Calvinism of Scotland or Geneva. 

 This distinction between an Anglican self-conception as Reformed versus 

Calvinist is doubly important in an analysis of how religious history became an element 

in polemical debate.  Hampton points out that many of the differences Anglicans 

perceived between their Reformed Church and Calvinist churches were historically 

based.  On the vital matter of church governance, Calvin appealed to an early church 

model which he believed predated bishops.  The Anglican position laid out by Bishop 

George Morely maintained the legitimacy of bishops, and countered with its own 

historical narrative where Calvin became the dangerous innovator who “invented and set 

up a government of the Church by a parity of presbyters without Bishops”.  This example 

illustrates one of the multiple ways in which the Anglican Church understood itself as 

reviving and maintaining a Christian tradition far older than Calvin.  For instance, Morely 

pointed out that Calvin’s correct views on matters of the faith had both medieval and 

ancient precedents in the writings of “some of the schoolmen and some of the Fathers 

also.”
9
  Thus Calvin’s doctrines were correct insofar as they followed in the legitimate 

doctrinal tradition of the early church, but Calvin was in error in the areas where he was 

an organizational innovator. As we will see, this perfectly embodies the way in which 

religious structures were legitimated through an appeal to continuity with the original 

purity of the religion or attacked as errors introduced by particular individuals. 

                                                 
9
  George Morley, The Bishop of Winchester’s Vindication (London, 1683) quoted in Hampton, Anti-

Arminians, 6. 
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Dissenters used a very similar understanding of religious history and continuity 

interrupted by grasping schemers to attack the Anglican Church, although they accused 

the Anglicans of being the element within the church preventing religion from returning 

to its original purity.  These Dissenters carried on the Puritan critiques of the Anglican 

Church starting during Elizabeth’s reign and then under James I and Charles I.  Their 

critique claimed an incomplete reformation occurred within the Church of England 

during the Restoration.  In the more radical English Protestant construction of the early 

church and proper form of Christianity, the Calvinist theologians were sure they had 

rediscovered the doctrines, rituals, and organization of the primitive church.  Their 

criticism of the Anglican Church was that the state church had not gone far enough in 

eliminating the distortions to these areas which the medieval Roman Church had 

introduced.
10

 

One of the most important reforms which these Dissenters advocated was a return 

to the original governance structure of the apostolic Church.  In this understanding, the 

early church had been formed of numerous, largely autonomous congregations organized 

around the religious figure of a presbyter working in consultation with lay elders instead 

of a bishop.  This largely self-governing model was slowly subverted by the medieval 

Papacy (once again the source of all Medieval and Renaissance Europe’s religious woes), 

which introduced the model of the bishop as a princely ruler over the church rather than a 

shepherd caring for a flock.  Although all Protestants agreed that the Bishop of Rome was 

                                                 
10

  See discussion of the beginnings of this critique in 1572 under Elizabeth and the Anglican response 

using appeals to Church history during the reign of James I (although the situation would change again 

under the religious policies of Charles I) in Quantin, The Church of England and Christian Antiquity, 

88-89. 
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the worst offender in this regard, some more radical Protestants believed that the Church 

of England did not go far enough back in time in their quest to reform the church.  From 

this point of view, all bishops were problematic medieval innovations and needed to be 

abolished, not just the power of the see based in Rome. 

The combination of tyrannical religious and political power led to charges of 

“popery” aimed at the royalist and Anglican alliance of interests.  The concept of 

“popery” powerfully combined religious factors with political fears.  It relied upon the 

assumption that certain religious beliefs and structures tended towards making the ruler 

more “absolute”, or above the laws, and able to tyrannize his subjects.
11

  The most 

obvious target for this idea was the restored Stuart dynasty, but the same charge of 

attempting to use medieval distortions of Christianity to justify engrossing their own 

power could also be leveled against the bishops. 

Although Catholicism had been banished from England under Elizabeth (and had 

been outlawed in Scotland even earlier than that), Restoration British Protestants still 

feared the return of the Roman Church and its medieval distortions.  As John Miller has 

shown, the historical memory of Catholic control far out-weighed its actual domestic 

threat to the Protestant Church.  Catholicism remained strong in locally protected 

pockets, but its adherents were very much on the defensive.  They did not try to 

proselytize their Protestant neighbors and openly abhorred plots against the monarchy in 

the vein of the Gunpowder Plot or plots against Elizabeth.  Indeed, Catholics prided 

themselves on their steadfast loyalty to the Stuart cause during the Civil War when the 
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  John Miller, Popery and Politics in England: 1660-1688 (Cambridge: Cambridge University Press, 
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vast majority backed the Anglican King against the Puritanical rebels from Parliament.
12

  

Nonetheless, fear of a Catholic insurgency was still a potent force which Titus Oates was 

able to turn into a full scale political crisis in the late 1670s.  His success illustrates the 

widespread fear of Catholics which was still current in English society at that time.
13

 

Part of the reason for this fear of Catholics was the growing threat the Roman 

religion played on the geopolitical stage of Europe.  Not all these threats were far from 

home, as Ireland remained an important Catholic threat to England’s backdoor.  The 

situation on the Continent was even worse.  The Pope’s corrupted vision of Christianity 

was being forcibly reinstalled in previously Protestant Continental areas under the aegis 

of Louis XIV and a newly invigorated, intolerant, and militant France.
14

  However, the 

behavior of the royal family was of closer and more immediate concern to the vast 

majority of the Anglican laity by the 1670s. 

Stuart foreign policy and the line of succession were two important obstacles to 

the continued success of the reformers’ quest to lead the church back to its original, pure 

form.  Two major events during the 1670s caused Protestants of all stripes in England to 

fear Catholic sympathies in the royal family.  First, James the Duke of York and heir 

apparent to the throne converted from the Anglican faith to Catholicism.  Although his 

apostasy was kept secret for a while, the conversion came to public light after he refused 

to take the oaths demanded by the Test Act in 1673.  Secondly, Charles II concluded a 

secret treaty with France, and among the terms he negotiated with Louis was a promise to 

                                                 
12

  See Miller, “The Catholic Laity” and “The Development of the Anti-Catholic Tradition” in Popery and 

Politics for the retreat of domestic Catholicism juxtaposed with lingering fears about its threat to the 

Anglican Church.  
13

  John Kenyon, The Popish Plot (New York: St. Martins, 1978). 
14

  See Miller, “The French Alliance and Catholicity” in Popery and Politics, especially 116-119. 
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convert to Catholicism and join in France’s war against Holland.  The terms of this secret 

treaty also became public knowledge in 1673.  These Catholic connections in the royal 

court scared many Protestants, some of whom looked back to the days of Elizabeth with a 

sense of religious nostalgia.
15

  Even many of those who thought of themselves as loyal 

subjects to the Stuart dynasty feared the combination of a monarchy claiming growing 

absolute powers at the same time that it moved towards Catholicism. 

Shaftesbury and his allies amongst the early Whigs were able to stoke these latent 

fears into a full out political crisis through the skillful propaganda using narratives of 

religious history.  However, the royal court and Anglican Church also had allies capable 

of mobilizing religious history to protect their interests as well.  The balance of this 

chapter will examine arguments creating a narrative of rupture and refounding to 

decipher how religious history fit in the broader field of arguments about the social and 

political context at the time and examine why such narratives failed to convince 

opponents. 

The Problem of Argumentation in a Multi-layered Religious History 

 The existing research from scholars such as Quantin, Spurr, Hampton, and Miller 

on the interconnections between the politics of the Popish Plot and Exclusion Crisis and 

religious ideology has shown why claims about religious history mattered to ideological 

positions.  However, more needs to be said about why the number of differing narratives 

which could be drawn from Christian history encouraged continued conflict amongst 

Protestants in the British Isles.  This combination of multiple explanations and differing 
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policy preferences made it impossible to convince an opponent that their version was 

wrong.  Due to the diversity of examples in terms of temporal and geographical space, no 

single narrative of the history of the Christian faith (or, more narrowly, the Christian faith 

in Britain) was able to predominate.  The basic argumentative strategy behind using 

history remained the same as in the secular arguments described in previous chapters.  

Writers portrayed their own interests as maintaining an important continuity with the 

earliest and most pure epochs.  They condemned opponents for trying to subvert 

institutions through introducing an innovative and self-interested rupture in the tradition 

of continuity.  The sheer diversity of religious history allowed writers to exercise 

selection bias by picking moments which could be used to build a narrative of continuity 

for their own interests and depict opponents as introducing distortions to that tradition. 

 One of the most telling examples for the importance of creating continuity in 

religious history was Bishop John Williams’ and Thomas Hunt’s use of pre-Christian 

religious institutions’ involvement in political society.  In pamphlets advocating the 

bishops’ participation in capital cases, Williams and Hunt were attempting to show that 

there was nothing inherently wrong with spiritual authorities participating in temporal 

justice.  While pursuing this thesis, they presented a narrative of the development of civil 

society’s political and religious institutions starting from the very basic units of human 

society: families. 

Williams’ departing point was a general claim about prehistoric societies: in the 

days “before the Law when the eldest of the Family was King, Priest, and Prophet” there 

could obviously not have been a prohibition on religious leaders judging political cases, 
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because the political and religious head were the same man.  Eventually, societies 

developed into more complex entities with a differentiation between institutions and their 

functions.  However, the evidence from classical cultures which were sophisticated 

enough to have left written records showed that priests continued to be involved in the 

administration of justice.  For instance, “under the Law”
16

 the priests and Levites down to 

Annas and Caiphas were involved in judging cases.  Even the Apostles themselves gave 

judgment against Ananias and Saphira, as recorded in the book of Acts.  Moving from 

biblical history to the more immediate locale of the British Isles, Williams pointed out 

that in Julius Caesar's history (and in Selden's Epinomis), the druids were both priests and 

judges over cases of blood.  Likewise, the Romans' Pontifical colleges meddled in all 

sorts of legal matters of this kind, as described in Strabo's Geographica, book IV.
17 

All of 

these examples created a link between religious leaders and provision of justice in the 

earliest societies, which then allowed Williams to suggest that the attempt to separate 

religion and justice was a later distortion of the earlier society. 

Likewise, Hunt began the argumentative portion of his treatise with a historical 

review of the ways in which priests have always been involved in secular affairs.  He 

brought in evidence from ancient Judaic sources, such as Philo and Josephus, as well as 

from pagan cultures such as Egypt and Rome.  In these early cultures, Hunt claimed the 

person who performed religious rituals and the person who administered justice were one 

                                                 
16

  His usage of the term “the Law” in the previous sentence and again here pertaining to priests and 

Levites suggests to me that he intended to denote the same law, probably the Law of Moses, in both 

places.  Mosiac law was directly instituted by God, therefore proving that there was no divine sanction 

against the involvement of the society's religious leaders in cases of blood. 
17

  Anonymous [John Williams], That the bishops in England may and ought to vote in cases of blood. 

Writen in the late times upon occasion of the Earl of Straffords case. By a learned pen. With some 

answers to the objections of the then Bishop of Lincoln, against bishops voting in Parliament (London: 

1680), 1. 
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and the same.
18

  In order to further defend the historical correctness of spiritual 

authorities being intertwined in secular affairs, Hunt closely examined pre-Christian 

Jewish history.  He set up a contrast between the Old Testament arrangements and 

Christianity, which further reinforced the uniqueness of the early church (discussed 

below), because the arrangements God made for His chosen people before Christ 

resembled the inter-mixture of religious and secular authority found more recently in 

Christendom.  Hunt returned to Hebrew history in order to use the life of Moses as an 

argument for priests and clergy engaging in judgment over secular cases and to show that 

the religious authorities had been involved in even capital cases under the Judaic law and 

in the times of the Gospel and primitive church.  Using ancient sources and humanistic 

treatises on Jewish history (Isaac Casaubon was mentioned in particular as an authority), 

Hunt argued that the priests and Levites had always been involved in the business of 

justice among the Jewish people.  This was true under several governmental forms: first 

under Moses, later when judges selected by God, and finally when the Israelites were 

ruled by their kings.  There was specific evidence that the priests under King David were 

judges in cases of blood, and it seemed likely that this was the case under later kings as 

well.  This involvement of the spiritual orders of Jewish society in secular affairs 

continued until the Roman conquest of Judea.  Furthermore, civil cases concerning 

damages for certain crimes such as murder or slander were referred solely to the Levites 

by the law found in Deuteronomy.  Hunt claimed that this was a very weighty example, 

for notwithstanding “the difference of Times and Persons, the model prescribed by God 
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himself under this Levitical Administration may safely be followed now.”
19

  The divinely 

sanctioned civic arrangements of the Jewish people included religious personnel as 

judges in secular affairs, so there was no reason for England to depart from this model.  

The previous experience of ancient cultures as well as more contemporary states in 

Europe proved that clerics had a place in administering secular justice. 

However, Hunt’s narrative of an intertwined secular and religious state had one 

important period which constituted a vital exception to the rule.  Hunt’s treatment of the 

early church is particularly enlightening as to the polemical possibilities which could be 

made from the formative years of Christianity.  However, we will first examine how 

British writers constructed a narrative of medieval corruption before we examine the 

contrasting picture of the purity of the early church. 

The Medieval Distortion of the Pure Church 

The core complaint which Protestants leveled against the Papacy and other clerics 

of the medieval church was that they had introduced changes to the social function of the 

clergy which stole power from other authorities.  This occurred in two important and 

interconnected ways: the clergy as a whole usurping part of the secular authority or 

gaining exemptions from temporal jurisdiction, and the Bishop of Rome assaulting the 

autonomy of other priests until he could set himself up as the primate of all Christendom.  

These charges were so general and so ubiquitous that they could be used in all sorts of 

different combinations and at different time periods in order to create a contrast between 

medieval corruption and the church before or after this dark period. 
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For instance, William Lloyd claimed part of the medieval papacy's success in 

claiming political authority was due to the lack of learning everywhere outside the 

church.  He condemned clerical pretensions to a temporal right, especially pretensions 

based on the claim clergy had previously provided a spiritual benefit which entitled them 

to additional secular authority.  Lloyd contrasted his own time, where study of antiquities 

had shown the historical error and fabricated evidence which supported the Roman 

clergy’s positions, to the darkness of medieval Europe where none of the laity had the 

learning to oppose these false claims.
20

 

The most vociferous assaults on the Anglican clergy came from writers who used 

history to suggest that they had adopted the medieval Papacy’s desire to aggrandize their 

power. For instance, Denzil Holles explained the ongoing battle between the English 

crown and medieval church as a struggle where the secular power had to defend its 

authority from the encroaching claims of the Roman Church.  Statute laws ratified in the 

Constitutions of Clarendon during the reign of Henry II reaffirmed what Holles claimed 

had always been the arrangement between church and State and reasserted the Crown’s 

rights.  Such a declaration was made necessary, because the “Popish Clergy” in the days 

of Henry II were trying to encroach upon the civil prerogatives of the Kingdom, “which 

made it the more necessary to revive and re-establish the old Law and Custom of the 

Kingdom.”
21
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  William Lloyd, An historical account of church-government as it was in Great-Britain and Ireland, 
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Parliament in Capital Cases (London: 1679), 69-70.  Holles returns to this same theme slightly later, 
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Holles' treatment of the first time the bishops protested having to withdraw from 

the Lords during a capital trial revealed his belief that the medieval clergy were 

untrustworthy due to their complete domination from Rome.  In the text of the 

protestation, the bishops said they intended to protect their rights with this protest: 

“in this and other Parliaments to consult, treat of, and determine, &c. and 

do other things together with others who have the right to be here, in all 

matters, our state and always saved unto us entire in the same.  But 

because in this Parliament some matters will be agitated, at any one of 

which by the institutions of the holy Canon Law we cannot be personally 

present, we do therefore protest, that we intend not, nor will not, as by the 

Law we ought not, nor can we in any sort be present, whilst any of those 

matters are in debate, or coming into debate: but we will absent ourselves 

all together.”
22

  

 

Holles chose to interpret this protest as showing not that the bishops claimed to be 

restrained only by the canon law, but as an admission that it was illegal under both canon 

and English laws.  Holles believed that, in the minds of the clergy of that day, the “Canon 

Law was to them above all Laws, and what was forbidden by that Law they could not 

have a thought that it could in any sort be lawful for them to challenge, as their right, 

upon any account.”
23

 

Despite his earlier claim that he would ignore issues such as the history of the 

clergy and canon law (because they were not germane to the case before the House of 

Lords which ought to be decided completely on the principles of English law), Holles 

clearly brought anti-clerical assumptions to bear on the question.  He did not attempt to 

explain the reason the clergymen had suddenly decided to enter this protestation, but 

instead interpreted their intentions through the prejudicial lens that medieval clerics 
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always placed the authority of the Pope above royal authority and the needs of the 

kingdom. 

Another of Holles' precedents involved the trial and execution of a heretic during 

the reign of Henry IV.  Holles' portrayal and analysis of this case revealed further biases 

in his attitudes towards bishops and the English church.  Holles' investigation of the 

Parliamentary Rolls found that the first writ of de Haeretico comburendo was tried only 

by the temporal lords.  They instructed the Mayor and Sheriff of London to execute 

William Sautre, who Holles described as “our St. Stephen, the Protomartyr of England”.  

Despite their absence from the actual proceedings, Holles suggested this martyrdom was 

the fault of the clergy, because “the Bishops and Clergy of those times were the chief 

promoters of this, though not appearing to be Actors in it”.  The clergy had encouraged 

the king to make an act for executing heretics, but “they then were not to have a hand 

even in a matter of this [religious] nature.”
24

  Holles cleverly disassociated the secular 

lords who carried out the trial and ordered the execution from the bishops whom he 

believed were ultimately behind the death and destruction of this innocent man.  The 

suggestion Holles hinted at, that the bishops encouraged the law under which this English 

martyr and Wycliffite was executed, skillfully used Reformation narratives about the 

Pope and his clergy trying to amass inappropriate amounts of secular influence.  His 

depiction of this episode simultaneously placed the moral fault with the bishops for 
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executing the man who would later be described by Protestants as a martyr, yet the 

example also showed that they were not empowered to act as judges when it came time 

for the actual trial. 

Likewise, Thomas Barlow accused medieval clerics of attempting to circumvent 

the temporal laws of the realm, although he placed limits on the extent to which they 

were successful in England.  Barlow observed that the English clerics of the middle ages 

had adopted the example of the Papacy and tried to claim exemption from secular 

jurisdiction.  However, even at the height of their power and attempts to subvert their 

proper role in English society, the bishops never claimed the same right to be tried before 

the peers in the House of Lords as the temporal lords had claimed.  Barlow cited legal 

experts as well as the statute 20 Henry VI, chapter 9 to prove that bishops could not 

demand knights in their juries or trials in the House of Lords, except in cases which 

involve their properties.
25

  Barlow then went on to examine cases in which bishops 

claimed they could only be tried within the ecclesiastical jurisdiction of Church courts to 

evade being tried in front of the royal juries, yet it is very telling that none of these 
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bishops ever claimed that they could only be tried by the nobles in the House of Lords.
26

  

His construction here is double sided: Barlow is trying to show that the medieval clergy 

of England were grasping and willing to try to escape their proper bounds in most 

instances, but even these usurpers knew that claiming the right to trials in the House of 

Lords was going too far in equating themselves with the great peers and families of the 

realm. 

William Lloyd produced a narrative of how the British church initially avoided 

the corruption of Christianity that emanated from Rome, only to fall victim to these 

distortions at a later date.  Lloyd located the growing independence of Britain from Rome 

(in both ecclesiastical and political matters) as a development concurrent with the final 

set of conversions in the British Isles and the fall of the Western Roman Empire.  At the 

same time as the Northern Picts were finally Christianized, barbarians had taken over all 

the lands between Britain and Rome.  Even Italy and the city of Rome itself fell to them, 

causing communications disruptions and difficulty of travel.  The Empire ceased to exist 

in Italy and Western Europe, and only continued in far away Constantinople.  For 

pragmatic reasons related to these difficulties, Britain was cut off and left to its own 

devices in both political and (more importantly for Lloyd) religious policy.
27

  

Within a very short period of time, the Roman Church was so transformed that it 

no longer resembled the institution British Christians had known.  In Lloyd's words, the 

Roman Church “was grown very much in Stature, and had, as it were, another 

Countenance in the outward face of its Communion.”  He attributes this growth in both 

                                                 
26

  Barlow, The peerage & jurisdiction of the lords spiritual in Parliament, 6-8. 
27

  Lloyd, An Historical Account of Church Government, “Preface”, 64. 



210 

 

power and pride to the measures of the Sardican Council, where the power of the Roman 

see was enhanced by a canon.  Later, Pope Zosimus used this increased power to force 

the African and Gallican bishops to accept a certain article of the Nicene Creed.  Zosimus 

was able to wield this power, because the “weak and vitious Prince” Valentinian III was 

trying to strengthen his own political position by increasing the power of the Roman 

bishop over all the bishops of Italy, France, Spain, and Illyricum.  However, by this time 

the Roman emperors had completely lost control of Britain, not even bothering to send 

such edicts to the island.  Therefore, the churches in the British Isles remained free of 

such claims to the Bishop of Rome’s authority. British Christians initially refused to 

accept these claims of papal authority when Gregory sent an Archbishop to rule over 

them a hundred and fifty years later.
28

 

 Apart from mere matters of ecclesiastical governance, Lloyd argued that the 

Roman Church had changed even the substance of the Christian religion during this time.  

Of course, the Bishops of Rome would not admit that they had made alterations to their 

confession, but Lloyd used changes in doctrinally important areas (such as how the 

calculations to determine when Easter and other movable feasts fell) to argue that the 

Roman Church really had changed quite a bit of the fabric of faith.  The churches in the 

British Isles and the rest of northern Europe went on using the old religious calendar for 

many years because they were cut off from Rome.  When contact was reestablished 80 

years later, the Roman bishops insisted that the other churches adopt the new way of 

calculating holidays.  They tried to justify their intrusion on the legitimate British 

customs with the claims that the Roman way of calculating had been supplied by tradition 
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from Saint Peter and was accepted everywhere outside of the British Isles.  Both these 

claims were false, because the method had been only recently devised in Alexandria and 

large parts of France still used the calculations that the churches in Britain maintained.
29

  

Lloyd then detailed how, despite the charges of schism laid against them by the 

overbearing Roman clergy, the churches of the various nations in Britain held out and 

maintained their religion as “the same that was anciently in the purer Roman Church.”  

Only after years of Roman pressure did the various churches in the British Isles succumb 

to the Papacy’s distorting doctrinal influence.
30

 

 Edward Stillingfleet also constructed a narrative which combined the Papacy’s 

illicit thirst for temporal and spiritual power in order to defend the idea that clerics could 

have a role in secular affairs if they were not dominated by Rome.  Stillingfleet argued 

that there had never been any idea of a conflict between clerics’ roles as both spiritual 

and temporal administrators until the Bishop of Rome plotted to introduce this insidious 

idea.  Stillingfleet offered several examples from other European kingdoms where the 

clergy were entrusted with the job of judging cases of blood.  Bishops helped administer 

justice in the old Merovingian and Carolingian kingdoms of France, in many German 

principalities and parts of the Holy Roman Empire, in Gothic Spain, in Bohemia, Poland, 

Norway, and Hungary.
31

  More relevant to the English debate, Stillingfleet argued that 

the Saxon kings had followed this pattern from the time of Ethelbert's conversion 

onward.  The examples which he had just set out all dated from before the time when the 
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pope's power had spread and grown to its medieval height, therefore bishops' 

participation in secular affairs (and adjudicating trials in particular) was not a stratagem 

which the Roman bishops used to spread their dominion over Christendom.  In fact, 

Stillingfleet argued the Papacy was opposed to having the bishops involved in such 

matters, because it increased these other clerics’ autonomy from the Papal controlled 

fount of spiritual authority in Rome.  Stillingfleet believed the situation changed only 

“when the Popes began to set up their Monarchy, [then] their business was, to draw them 

[the bishops] off from meeting in these [secular] Councils, under several pretenses of 

Cases of Blood, and other things; the better to keep them [bishops] in a sole Dependency 

on themselves [the popes].”
32

   

This construction of events worked against Holles' insinuation that clergymen 

were trying to worm their way into places of control over secular matters
33

 by offering a 

different historical narrative.  Stillingfleet instead argued that bishops were supposed to 

be involved in such matters, because they always had been before the point when they 

were swindled out of this role.  The true victims of this shift of power were not the laity, 

but the trans-Alpine clergy.  By trying to reclaim that role of helping provide judgment, 

they were not seeking opportunities to aggrandize their position.  They only sought to 

recover what had rightfully belonged to their office.  The exception among the clergy of a 

perverting desire for expanding universal monarchy was the Roman Pope, but this left the 

local episcopal hierarchy in England clear of such charges.  A succession of popes 

desired to drive a wedge between the previously seamless relationship between 
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churchmen and monarchs; when they were successful, they denied the ruler the use of 

some of his most able subjects as well as diminishing the autonomy and authority of the 

inheritors of other apostolic sees.  All Christians outside of the Papal Curia should share a 

sense of anger at this double sided attack against their local or national churches and 

temporal governments. 

Early Church History as Polemical Material  

Although Protestants had been using the early church as a reference point for their 

own religious reforms for over a century and a half, there were still a variety of ways in 

which episodes from the early history of Christianity could be used in an argument.
34

  

Various historical arguments raged on between different reforming camps about the 

details of the early church.  Controlling the narrative of what Christianity originally 

looked like allowed writers to establish what the contemporary church should look like, 

which in turn had wider implications about the role religious personnel should play in 

British society. 

The two major areas of contention about the history of the early church and how 

that legacy should be implemented in their own day revolved around doctrines of the 

faith on the one hand, and the organization and discipline of the church as an institution 

on the other hand.  Both of these zones of conflict had important implications for political 

debates as well.  Throughout the seventeenth century, there had been debates over the 

correct doctrines of Christian faith and whether the state-sanctioned Church of England 
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had gone far enough in reviving the doctrinal purity of the early church.  Insofar as the 

monarch had a duty to support the correct form of the religion, this became a political as 

well as spiritual question. 

Writers in the two pamphlet debates frequently debated the offices and 

organization of the early church, because these models had important implications for 

Christianity and the civic order in Restoration Britain.  The role of bishops in public life 

was particularly troubling.  On the one hand, there were those who supported a 

Presbyterian or Calvinist style church where there were not clerics with special marks of 

distinction and spiritual authority which set them apart and over the laity.  Such critics 

were especially strong in Scotland, where the legacy of Knox and Calvin led the majority 

of Christians to reject the strong episcopal structure of their southern neighbors.  Lloyd 

aimed his history of church government in the British Isles squarely at such opponents, in 

part because he feared the influence of the Scottish Church might distort the picture of 

how the early church provided an example for the episcopal, Reformed church in 

England.
35

  Lloyd’s method for this tract was to disprove the Scots’ claims that their 

church was the oldest in the British Isles and had been founded by presbyters who 

operated independently of bishops.  Other writers took a more direct approach to the 

question of bishops’ legitimacy. 

Thomas Barlow produced a manuscript letter concerning bishops and parish 

priests in which he argued that the early church recognized a difference between the 

apostles or bishops who were allowed to consecrate new priests and “secondary priests”.  

Barlow wrote this letter to refute the thesis of Dr. John Owen, who had shown him 
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kindness in during the dark days of the Cromwellian control over Oxford.  He began the 

treatise by noting that he was still grateful for everything the Owen had done for him, but 

he claimed he still could not accept the hypothesis the other offered as being acceptable 

to Scripture.  The hypothesis Barlow rejected was the notion that the “presbytori 

secundarii” did not exist in the early church, because they were never mentioned in the 

New Testament books of Scripture.
36

  His opponent claimed there was no such thing as a 

“secondary priest” who held spiritual powers due to ordination by a priest of higher 

authority (ie a bishop).  The introduction of this distinction was a very early distortion of 

the organizational structure of the church, but a distortion nonetheless.  In the realm of 

church history, Owen argued that the first time such presbyters were named was by Saint 

John after he had returned to Asia from the Island of Patmos, where he had written the 

Book of Revelation[s].  This was the final book of the Scripture to be written, therefore 

Owen claimed that presbyters were newer than the New Testament.
37

  Barlow rejected 

this hypothesis and insisted the process of bishops (or the apostles) ordaining priests was 

“juris divinium” [of the law of God].  Barlow then challenged his opponent to produce 

proof of a jus apostolicis [right of an apostle] conferred upon secondary presbyters 

(whom he later calls “ordinary Preists”) in the New Testament.  He believed this task to 

be impossible, but claimed to be willing to confess his own error if one place in Scripture 
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or the writings of the early church Fathers clearly indicated such rights for secondary 

presbyters.
38

 

 Barlow refuted one of the consequences which his opponent drew from the 

hypothesis that secondary priests were a later invention of Saint John.  According to the 

historical narrative fashioned by Owen, presbyters only existed after all the apostles were 

dead, with the exception of John.  This has the further logical consequence that the 

secondary priests were created out of a jus Apostolicis rather than the jus Divino. The 

power and authority of priests were reduced, because they would have been a human 

institution and not part of the divine order.  Owen’s hypothesis was that the original 

apostles and the bishops (who were their successors) were empowered to create any 

offices they felt necessary for the health of the church, and could delegate or withhold 

any of their own powers to these new, subordinate offices.  Indeed, even if no secondary 

priests had ever been made, “yet a Bishop might now doe it (for a Bishop hath as much 

power now, as then), he might now institute that order, and (by this hypothesis) it should 

be as much jure divino, as if the Apostles themselves had done it.”  Barlow counters that 

this hypothesis (if true) would authorize an irrational number of clerical orders 

empowered to complete overly narrow jobs which were typically part of a bishop's 

duties.  A few pages later, he insists on following the Church of England's constant 

practice which acknowledged three, and only three, orders: bishop, priest, and deacon.  

Furthermore, his opponents' hypothesis would remove the direct connection between the 
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law of God and the priest, and therefore violate a tenet held by all of the churches of 

Christendom.
39

 

 Furthermore, Barlow believed that there were practical arguments showing 

bishops had both the power and need to name secondary priests prior to when Owen 

claimed they were first created.  Barlow argued that bishops or the apostles had the power 

to provide what was needed for the church.  His opponent had argued that priests were 

not needed until 99 AD, but Barlow believed they were needed, and therefore instituted, 

by the apostles long before that date.  Barlow formed an estimate of the size of the 

Church of Jerusalem using the numbers of people the Gospels described as having heard 

Jesus preach and then converted.  He arrived at what he believed was a very conservative 

underestimate of 4000 converts during Christ's ministry and 10,000 converts by the year 

64 AD.  These numbers suggested to Barlow that Christ and the apostles would have 

needed assistants, so they must have instituted priests to help long before 99 AD.
40

  

Barlow later pointed out that there were Christians in big cities such as Ephesus, Rome, 

and Alexandria but also in smaller towns around these cities.  Presbyters must have 

existed long before 99 AD, because someone had to minister to the Christians in these 

small towns.  The bishops were known to have lived in the cities (where they would have 

been overwhelmed by the sheer number of their flock without the help of other priests), 

so they must also have had presbyters as assistants in the towns and countryside.
41

 

 This is a vital example of how Restoration Protestants argued about the different 

layers of Christian history.  Even though Barlow and Owen could agree that a 
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differentiation between bishops and parish priests had existed since the first century, they 

still fought over the exact timing of at which the distinction was made.  Owen implicitly 

drew a three way distinction between the most authoritative church institutions and 

traditions which had been founded by Christ himself, those which were the work of the 

original Apostles, and those which were founded at a later date.  He pushed the creation 

of a distinction between bishops and parish (or secondary) priests as far towards the third 

division of this time frame as he could.  By placing the creation of parish clergy to the 

end of the last Apostle’s life, suggesting that this was achieved without the consensus of 

the other Apostles and therefore had more in common with the traditions developed in the 

post-Apostolic age.  Barlow argued against the claim that John was the first to ordain 

parish priests in terms of practical necessity.  He used the Scriptures to estimate the size 

and geographical spread of Christians in the early church.  From this demographic 

estimate, he concluded that there were far too many Christians for the small number of 

Apostles to effectively administer pastoral care.  He argues that the size of the church had 

necessitated the creation of secondary priests by 64 AD, which placed the origins of the 

institution squarely in the heart of the Apostolic Age.  This in turn implied that the 

distinction between bishops and secondary priests was a practice legitimated and 

accepted by all of the Apostles who were still living at that point, thus sparing John from 

the implication that he became an innovator in his old age. 

Although most of the religious narratives these writers constructed sought to 

recover the very earliest form of Christianity, there was one important exception where a 

writer argued it was impossible to go back all the way to the earliest point of Christianity.  



219 

 

Thomas Hunt argued that early Christianity changed the structure of the church and state 

relationship during an exceptional age which required divine intervention, but the 

relationship between spiritual and temporal power returned to its original form after 

Christianity became the religion of the Roman Empire.  The difference came down to the 

change in Christianity’s status as an illegal and divinely inspired faith to its new position 

as the spiritual anchor for a secular empire.  According to Hunt, the older combination of 

political power and priesthood persisted until the Emperor Constantine granted 

churchmen exemptions from certain civil duties so that they could focus more on their 

pastoral duties.  This new exemption made an impact on the priesthood's ability to be 

involved in temporal life,
42

 which explained the reason for clerics withdrawing from 

some of the affairs of the world. 

According to Hunt, there was one important spiritual difference between the life 

and duties of a cleric in his own day and the apostolic teachers of the early church.  Hunt 

asserted “that during the continuance of the gift of Tongues, extraordinary Learning, and 

other Miraculous effusions of Gods Holy Spirit upon the Primitive Church...the Apostles 

had no need to study for their Preaching, and therefore had leisure enough to fish and 

make Tents for a livelihood, whereas ours are forced to pore upon Books, to Meditate, 

Write, and all hardly sufficient to search out the deep Mysteries which cost Them no 

Pains, the Spirit supplying the place of all.”  No clergyman of his own day was 

empowered to work miracles or minister and teach the Gospel in a foreign tongue of 

which he had no education. It was impossible to go back to the format of the early 

church, and had been since late antiquity.  The purpose for Constantine's grants, and the 
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subsequent honors granted by other Christian magistrates, was to free the churchmen 

from having to worry about their temporal survival so that they could focus on acquiring 

wisdom and communicating it to their pastoral charges.  Using this logic, Hunt 

denounced those who proclaimed that the church ought to “be brought back to the 

Primitive Purity, and the Clergy also to the Apostles Poverty” as sacrilegious.
43

 

 In this construction of the contrast between the early and contemporary churches, 

Hunt subtly cast the union of clerical and secular authority as a moment of refounding.  

His historical narrative was similar to those woven by contemporary polemicists insofar 

as he saw an exceptional moment of rupture which intruded into an otherwise continuous 

tradition of cooperation between secular and religious authorities.  However, he 

constructed this moment as a very special kind of rupture: God Himself intervened in the 

usual arrangement of civil and religious authority, but only temporarily.  This change had 

to be part of the divine plan for humanity’s redemption, as did the change from being a 

persecuted religion to being a tolerated religion and then to becoming the official religion 

of the Roman Empire. ”  As Christianity’s legal status changed, the education and 

pastoral duties of the clergy shifted as well.  Furthermore, this shift was an irreversible 

necessity brought about by changes in the spiritual gifts God permitted to his ministers.  

Spiritual leaders were no longer able to exist outside of the hierarchy of the civil state.  

They were instead to enter into close cooperation with the secular power, as religious 

leaders always had played a part in the political and social life before Christianity.  

Therefore continuity was restored, even though the time of rupture in this case was not 

                                                 
43

  Hunt, The Honours of the Lords Spiritual Asserted, 2-3. 



221 

 

greed induced disruption of institutional continuity which needed to be “fixed” by a 

human reform effort.    

Interestingly enough, Hunt implicitly suggested that Christians were never 

completely free from secular affairs (even when Christianity was an outlawed and 

persecuted religion), because he explicitly portrayed the apostles of the early Church as 

engaging in labor to the extent needed to provide for their bodily needs.  However, this 

was not so time consuming that they were rendered unable to minister using the 

extraordinary gifts which the Holy Spirit had permitted them.  Therefore, the new 

imperial sanction for Christianity opened up the possibility of the clerics getting support 

in other ways.  They would focus on learning and wisdom, and could leave the problems 

of earning a living and administering justice to the secular authorities.  This shift 

represented a recasting of the rights and duties of a cleric vis-a-vis the rest of society, and 

involved a host of other relationships and institutions which would be affected by a 

change in the way clerics were involved. 

Hunt's position, as described above, acknowledged the argument that more radical 

Protestants were using to justify the continued reform of the church towards the exemplar 

of the earliest church, but then he worked directly to refute it.  By arguing that the early 

apostles were given special spiritual gifts unavailable to those called to the ministry in his 

own day, Hunt revealed a sense of historical difference which in turn justified why his 

own day did not have to look exactly like the exceptional period of church history.  

Special, divinely instituted gifts allowed the preachers an especially high degree of 

flexibility.  They had no need to study either doctrines or languages, but could earn their 
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livings through trade and still have time to preach.  However, since that time Christianity 

had settled into more organized institutional forms.  Here Hunt's focus on Constantine, 

and brief allusion to all other Christian magistrates, focuses attention on the inseparability 

of religious and secular government after the point at which the church began to rely on 

the secular government.  In Hunt's understanding, it was Constantine granting rights 

which politically defined the established church (at that time, in Rome) as a religious 

institution purposed with ascertaining and teaching correct Christian doctrine.  This 

formulation mirrored the understanding of the relative positions of church and state 

established in Henry VIII's or Elizabeth’s Act of Supremacy.  This legislation justified 

itself as returning powers over the spiritual health of the kingdom to the secular authority 

which had originally possessed the duty and rights to govern the church.   

The Troubled Religious Legacy of the Sixteenth Century 

 To seventeenth-century Protestant eyes, the previous century represented a 

particularly important epoch during which the nation tried to reform its religious life and 

regain the exemplary Christianity of the early church.  The sixteenth century saw England 

break with Rome, slowly reform its doctrines, lose a reforming Protestant monarch and 

undergo a reconversion attempt by a Catholic queen, suffer bloody persecution of the 

Protestant faith, and then finally be re-converted to Protestantism by another queen.  

Likewise, Scotland underwent a period of turbulent religious reforms, which sought to 

return the Scottish Church to the Presbyterian vision of what the early church had taught 

and how it had been organized. 
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 The two most important figures in sixteenth-century English religious history for 

Restoration Anglicans were two queens who represented polar opposites.  Mary signified 

a combination of disastrous foreign policy, domination by foreign interests in Spain, and 

tyrannically implemented persecution of the true version of Christianity.  Elizabeth’s 

legacy directly opposed these traits.  Although her political accomplishments of resisting 

Spain and defeating the Armada were important, Elizabeth’s lasting glory (according to 

Restoration eyes) was to have revived the Protestant Anglican Church as the state 

religion.  Thus Elizabeth and Mary were rhetorically linked in a symbolic binary where 

the contrasts between their reigns guided the interpretation and perceived historical 

meaning of each queen. 

 Even though there was widespread consensus on the character of these two 

queens and their reigns, the perceived opposition between them could be used in different 

contexts to prove different points.  Mary represented the same disruptive distortion of 

religious life in the sixteenth century as the Papacy did for the medieval age.  To invoke 

the history of her reign was to revive the specter of Catholic violence and the ongoing 

struggle between those trying to emulate the early church and their opponents.  For 

instance, Whig opponents to the Stuart dynasty’s Catholic heir apparent frequently 

mentioned Mary in order to allude to the particular combination of Catholic faith and 

tyrannical government which they feared the Duke of York would bring back.  One 

Exclusion Crisis pamphlet even described the Duke of York as “Queen Mary in 

Breeches”.  Even those who supported the Stuart dynasty had suspicions about their 

religious leanings.  For instance, in the early 1670s even Cavalier Anglicans invoked the 
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memory of the more stoutly Protestant Queen Elizabeth to rebuke Charles II and James II 

out of their fear of a Catholic resurgence, because these later Stuarts both seemed too 

favorable to the Roman religion.
44

 

 Hunt argued this spiritual struggle against this wicked Catholic queen endowed 

the Anglican Church with a special spiritual authority and inheritance which in turn 

meant the bishops’ spiritual and political authority could never legitimately be denied.  

According to Hunt, the English church established after the Reformation had a 

particularly strong claim to the honors and privileges its leaders still held: their 

predecessors had died as martyrs defending these possessions.  Bishops were entitled to 

their positions, in part because “they are the successors of their Forefathers the Bishops 

and Reformers in Queen Marys days, some of the Principal whereof were publickly burnt 

as Martyrs for that Religion which (God be thanked) maugre [in spite of] the Monstrous 

ingratitude of some, we yet through the Blessing of God enjoy.”  Anglican bishops or 

preachers such as Cranmer, Latimer, Hooper, and Ridley suffered death for the Protestant 

Church, and their blood became the cement of its foundations.  These Anglican divines 

unmasked the Roman church as vile, immoral, and superstitious. Later Anglican 

ministers continued the battle against these evils, which was only possible due to the 

great learning and piety found in the Anglican Church and protected by the sacrifice of 

these martyrs.  Those who attacked the Anglican establishment were trying to deny the 

benefits of these martyrs’ heroic sacrifices, which represented a particularly stinging 
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blow to the historical legitimacy of the church and threatened to undo all of their holy 

work.
45

 

Hunt's rhetoric here brought a host of Reformation historical narratives into play.  

It clearly functioned to condemn any possible return to Catholicism, because it implicitly 

made an appeal to the Stuart monarchy to retain their favor and patronage for the 

Protestant faith which they governed.  In a slightly different direction, Hunt's phrasing 

about the church which “we yet through the Blessing of God enjoy” functioned against 

both Catholics and Dissenters.  On the one hand, this phrase conjured up images of the 

Catholic plots against Elizabeth, the Gunpowder Plot against James I, and the Popish 

plot.  But it also recalled the Dissenters’ threat to the proper order and decorum of 

Anglican Protestantism, especially how the Episcopal Church had been assailed by other 

sects during the Interregnum and even made illegal under the Cromwellian regime 

(themes which will be covered in depth in the section below). 

 The positive counterpart to Mary’s tyrannical Catholic portrayal was the holy and 

Protestant Elizabeth who appeared in the works of writers who wanted to defend the 

Crown or the Anglican establishment.  They looked to Elizabeth’s reign to emphasize 

how Mary’s disruption of Protestant England had been reversed and corrected by 

Elizabeth with the cooperation of the nation’s representatives in Parliament and clerics 

who chose to submit themselves to the control of the secular authority.  Thus Elizabeth 

became the founding figure for the regime of church and state relations which 

Restoration Anglicans were still operating under. 
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 The most important work in creating this contrast between Mary and Elizabeth 

was John Foxe’s Acts and Monuments (colloquially known as the Book of Martyrs).  

Foxe’s sixteenth-century work of Protestant propaganda remained a potent historical lens 

which English Protestants used to assail Catholicism or Popery.  According to John 

Miller, Foxe saw history as a continuation of the unfolding process of revealing God’s 

will for mankind.  Thus recent events were a continuation of the same historical 

trajectory as the early church.  To Foxe, true Christians had always been persecuted, and 

the recent persecution of Protestants at the hands of Catholics was merely a revival of this 

trend which heralded a cataclysmic showdown between Protestant Christianity and the 

Papal Antichrist.  Furthermore, England had a special, Providential role to play in this 

struggle.
46

 

 Foxe described Elizabeth as a nearly messianic savior of England’s religious and 

political order.  In contrast with Mary’s attempt to return the nation to the Roman fold, 

Elizabeth reversed the tide and established a firmly Protestant state.  She even defeated 

the Catholic superpower of Spain in the process.  Foxe emphasized that Elizabeth rebuilt 

the English constitution with the secular and religious authorities in their correct form 

and serving their proper roles.  Thus he portrayed Elizabeth as a “godly prince” in the 

tradition of Constantine, who had also rearranged Christian and worldly governmental 

power to properly complement each other.
47

 

 Finally, the two major kingdoms sharing the Isle of Britain diverged from each 

other in matters of church governance, with Scotland moving to a presbyterian model 
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borrowed from Protestant churches on the Continent and England retaining its episcopal 

structure.  Each nation’s sixteenth-century clerics developed historical justifications for 

either removing or keeping the bishops and diocesan structure while also distancing 

themselves from the authority of the Roman see.  These polemics created another 

bifurcated temporal scheme where early exemplars had been distorted by more recent 

disruptions.  Each side defended their ecclesiastical preferences by claiming a historical 

continuity with the early church and contrasting that legacy with their opponents’ 

mistaken sixteenth-century attempts to reform the church. 

Partisans of both styles of church government developed historical narratives 

justifying their vision of Christianity as following the model of both the early church 

generally as well as the specific practices of the British churches at the time of their first 

conversion to Christianity.  The Scots (along with some Presbyterian leaning reformers in 

England) argued that there was no Scriptural basis for a distinction between bishops and 

other priests.  Bishops’ special status as the overseers of the lesser priests in their area 

was a device created during the early history of the church, but it was not a structure 

commanded or instituted by Christ or the original Apostles.  Therefore, writers inclined 

towards Presbyterianism found the Tudor Reformation to have failed to purify the 

Anglican Church in this important regard.  On the other side, defenders of episcopacy 

claimed that their bishops were a legitimate and necessary creation dating from the early 

church.  The problem was that overly zealous Protestants mistakenly equated all bishops 

with the erroneous claims of the medieval Papacy.  Although all Protestants agreed that 

the Bishops of Rome distorted the position and powers of other clerics in order to create a 
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tyrannical power over Christendom, this did not mean that bishops (in their proper and 

original form) were a Popish invention. 

Seventeenth-century partisans of both the Episcopal and Presbyterian Churches 

constructed polemics around these comparative narratives of the early church and the 

supposed failures or excesses of the Protestant Reformation in Britain.  These sixteenth-

century differences continued to loom large in the religious conflicts of the seventeenth 

century and Restoration. 

Using the Common Law in a Competition within the Church of England 

Until this point, this chapter has focused on ideological battles which pitted the 

established Anglican Church against various external foes.  However, one of the 

pamphlets illustrates how historical arguments about continuity and rupture were used in 

a conflict occurring within the Church of England for control over the religious future of 

the nation.  The pamphlet written by Thomas Barlow against the bishops’ participation in 

Danby’s case seems to have violated every conviction which Barlow felt about the role of 

the monarchy and importance of bishops in political life.  His position against the two 

major institutions which he had spent most of his career defending (even being 

persecuted for his adherence to the Royalist cause during the Interregnum) can only be 

explained through the lens of an ongoing conflict between different factions within the 

Church of England.  In this treatise as well as a manuscript where he explained his legal 

position in a controversy with the Bishop of Oxford, Barlow used the secular common 

law in order to protect his faction’s autonomy within the Church. 
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 Barlow's very strange position against a supposed right of his own office can only 

be explained through the particular allegiances he felt, and conflicts he experienced, 

within the Church of England.  Although Barlow was a bishop, he was locked in personal 

and theological conflict with many of the other bishops over which understanding of 

justification by faith the Church of England would preach
48

 and his apparent 

unwillingness to perform some of his diocesan duties.  These problems can be traced, at 

least in part, to Barlow's attachment to a more strictly Calvinist theology than was 

popular among the rest of the Restoration Anglican establishment,
49

 as well as his 

preference to stay at his college at Oxford over moving to the diocese of Lincoln.  Indeed, 

his refusal to leave Oxford was likely motivated at least in part by his commitment to the 

Reformed theology being taught at Queen’s College.
50

  Some of these personal conflicts 

in other areas spilled over into the debate about whether bishops could participate in 

Danby’s case. 
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In both of the pieces targeting the claims of bishops from the opposing faction, 

Barlow maintained the same understanding of the role of secular law as the key element 

protecting ecclesiastical institutions and the rights of the hereditary peers.  He viewed the 

Crown, bishoprics in England, Oxford University (with a special emphasis on his own 

institution of the Queen's College), and common law as a complex, and historically 

linked, set of relationships.  Personal experience during the Civil War and in the later 

conflict with other bishops proved to him that the diminution of any one part threatened 

the integrity of the whole.  His religious and political polemic was consistently founded 

upon this set of assumptions and view of English society.   

 The fact that a royalist bishop perceived the same threat to English social order as 

non-conforming Protestants who were resisting the government illustrates the 

considerable extent to which the opposing sides of this debate agreed upon certain basic 

assumptions.  Although he argued on Shaftesbury's side in this debate, Barlow 

participated in the argument due to his fears about what would happen to society if 

traditional protections broke down.  His fears were very similar to the Tories' fears, 

because he shared most of his political and religious viewpoint with the Tories’ Anglican 

and loyalist ideology.  The sense that the kingdom was a community of component 

classes and institutions bound together by a shared history and (perhaps most 

importantly) a set of shared legal customs pervaded both Whig and Tory ideological 

argument.  The similarity of these shared assumptions combined with complex and 

distinctive institutional histories in a way which allowed Barlow to protect himself and 
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the Queen’s College from bishops who were inclined to overstep the traditional 

boundaries of their office. 

 Barlow's strident position against the bishops participating in Danby's trial was a 

marked departure from the political position which was typically embraced by the upper 

echelon of clerics within the Church of England.  Most Anglican clergy during the 

Restoration remained in lockstep with the wishes of the monarchy and were busy 

combating the problems of religious pluralism (a legacy of the Interregnum) and growing 

intellectual skepticism about the existence or morality of a divine being.
51

  They feared a 

revival of the religious sentiments which led to the Commons passing a version of the 

Root and Branch Act which abolished the Episcopal Church in 1646.  At the same time, 

there was a certain level of distrust between the staunch supporters of Royalist 

Anglicanism and the monarchy.  The most fervent Anglicans were suspicious of the 

religious policies of a royal family which did not seem to support them at all times.
52

  

Barlow’s positions on this and other issues at the time reflected both of these tensions.  

He clearly supported the legal position of bishops in spiritual matters, but he also wanted 

to preserve the edifice of common law so that it could protect the Church of England 

from possible attacks from below or above.  This second concern predominated in the 

pamphlet dealing with bishops’ involvement in Danby’s trial, in part because Barlow 

needed the secular laws to limit other bishops’ claims to ecclesiastical jurisdiction in 

certain circumstances.  This argument contrasts with Barlow’s other works, which reveal 

his fears about the threat to the Anglican Church as a whole. 
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 Barlow's position embracing English legal doctrine over the claims of the other 

bishops was shaped by both his understanding of past crises and his fear of what might 

happen in the near future.  The legal guarantees afforded by common law had failed 

during the Civil War, with disastrous consequences to the institutions which Barlow 

valued most highly: the monarchy, the Anglican Church, and (most importantly for him) 

his college at Oxford.  Barlow's response to Danby's trial emphasized the need to retain 

legal protections and subordinated the claims of his position as a bishop to what Barlow 

clearly saw as a wider cause of English law and liberties. 

 Before explaining why Barlow differed from the other bishops on particular 

questions about legal rights and privileges, it ought to be emphasized that Barlow and the 

other high clerics were not at all different in their broad understanding of the relationship 

between the English Crown and Episcopal Church.  Both Barlow and the other bishops, 

along with the rest of the Anglican establishment, saw Catholics and Presbyterians as 

threats to civic order as well as leading people away from true religion and the Church.  

To this end, Barlow wrote a great deal of religious polemic, such as his Letter On the 

Office of Bishops and Presbyters (against the Presbyterians)
53

 and Popery, or, The 

principles & positions approved by the Church of Rome (when really believ'd and 

practis'd) are very dangerous to all (against the Catholics).
54

  In the first of these works, 

he argued for the necessity of bishops and archbishops on the historical grounds that they 
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  Thomas Barlow, Letter On the Office of Bishops and Presbyters, Queen's College MS 340.  The 

manuscript includes an extra scrap of paper (paginated as 48b) which extends a citation and quotation 
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were instituted by the apostles at the very dawn of Christianity, and possessed spiritual 

powers which differentiated them from parish priests.
55

  The second pamphlet responded 

to the perceived dangers of popery in the wake of the revelations from Titus Oates 

concerning the Popish Plot.  Barlow believed the vital first step in explaining the dangers 

of Catholic doctrine was to define the “Rights and Prerogatives of the Imperial Crown of 

England.”  Barlow insisted that the King was the supreme governor with none above him 

nor even co-equal to him.  Thus the king was “solo Deo minor” [only less than God], 

leaving no room for the Roman pontiff as another temporal power making spiritual 

claims.  Furthermore, Barlow noted that even English monarchs who had been Catholic 

maintained their claims to supreme jurisdiction against the claims of the Papacy.
56

  To the 

extent that they shared common enmities, Barlow and the other Anglican bishops agreed 

on many religious grounds.   

 Barlow was also in line with the prevailing political opinion of the episcopal 

bench.  As noted above, he was a strong supporter of the notion of divine right monarchy.  

When writing against the papists, he argued that the King was next to God, and the Pope 

had no power over the monarch.  In another treatise, Barlow expanded his analysis to 

include other possible sources of monarchical authority.  This treatise, De Jure Regio 

Monarchiae Anglicanae, argued that God was the only possible source of royal authority, 

and it attacked competing notions that royal authority might come from the people, the 

Pope, or English law.
57

  The pamphlet appears to have been provoked by a speech given 
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by Lord Shaftesbury in the House of Lords, in which Shaftesbury specifically assailed the 

bishops for their meddling in the secular business of the kingdom.
58  

Barlow responded 

with an argument for the necessity of absolute monarchy and its place as the highest 

power in the kingdom.  Neither Parliament nor the people could contradict the king’s 

will.  The belief that Parliaments or subjects might have had such a power was a recent 

mistake caused by the “late unhappy civil divisions”.
59

  In this set of positions, Barlow 

was simply following the typical Restoration loyalist ideology concerning the King's 

independence from the people and his royal supremacy over the established national 

church. 

 Although he had the highest respect for English common law, Barlow decisively 

rejected the idea that the king was only king because of the laws of England.  He 

examined a portion of Shaftesbury's speech to the House of Lords where Shaftesbury 

claimed that the king held the crown by the same right as a poor farmer held his cottage: 

both were protected in possession by the laws of the land.
60

  Barlow insisted that this was 

nonsense and “utterly void of truth or probability.”  According to Barlow, Shaftesbury's 

position ignored Parliamentary statutes which expressly declared that the King ruled by 

divine will or divine law as well as by the law of England.  Furthermore, the statutes and 
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  A letter which appears later in the same binding as this treatise is dated Feb of 1676, (Queen's College 

MS 194, p  85) suggesting that this treatise was written at nearly the same time, likely in late 1675 or 

early 1676.  This timing makes it likely that Barlow wrote in response to Shaftesbury's speech of 20 

October 1675. See Anthony Ashley Cooper, “The Earl of Shaftesbury's Speech in the House of Lords, 
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laws were enforced in the King’s name and could not exist in England without royal 

authority.
61

 

 From all of this polemical work, it is readily apparent that Barlow was a royalist 

leaning Episcopalian who had a distaste for Shaftesbury's politics.  Yet he still wrote a 

pamphlet against the bishops voting in the Lords during Danby's trial (which worked to 

Shaftesbury's favor in the politics of the moment).  However, this did not mean that he 

underwent a sudden political transformation and joined Shaftesbury in opposing the 

Crown and established church.  Instead, Barlow tried to defend a lawyerly conception of 

the common law.   

The most interesting thing about the Bishop of Lincoln's position in this argument 

against bishops voting in a capital case is his continual use of both the documents of 

English law and the underlying concepts.  The concepts he used reveal a strong 

correlation with Coke's jurisprudential ideas.  Charters defined general rights which the 

bishop should have, but they also made exceptions in order to protect the continued 

practice of pre-existing rights or privileges for other parties.  Furthermore, the origin of 

these definitions of institutions, rights, and privileges was firmly in the secular sphere.  

Henry VIII was perfectly within his rights to dissolve the monasteries and initiate church 
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  In contrast, Shaftesbury had no statutory evidence for his position.  Barlow challenged him to find the 

law which defined how and why the king was king.  Furthermore, Barlow made the logical claim that 

the cause must come before the effect.  If the laws were the cause which established the king and his 

power, where was this law which predated the first English king?  Barlow admitted that the old legal 
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always been under kings.  Barlow, Queen's College MS 194, 43-44.  Note the difference between 
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Shaftesbury, Barlow is willing to use historical sources to bolster his interpretation of the law.  On the 

other hand, he rejects similar inferences from history when it comes to the second question, and instead 

he insists on a viewpoint which only takes legal sources as valid authorities. (see below) 
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reform.  Therefore, royal authority was both the origin and method of preserving the 

rights and privileges of all the different social and legal categories which constituted 

English society.   

 He needed the secular law to act as a counterbalance to the power of his 

opponents within the Anglican Church.  The conflict between Barlow and the other 

bishops largely stemmed from his continued refusal to leave Oxford to go to the see of 

his diocese in Lincoln.  Despite his spiritual and ideological belief in the importance of 

bishops, Barlow had no interest in actually acting like a bishop once he was given the 

post.
62

  Once consecrated as a bishop, Barlow decided to stay in Oxford instead of 

heading to either the cathedral in Lincoln or the diocese's palace at Buckden, 

Huntingdonshire.  He remained in Oxford until at least 1678, and performed ordinations 

at the Queen's College in 1677.
63

  In ordaining new priests for his diocese outside of its 

borders, he infuriated his episcopal colleague John Fell, the Bishop of Oxford.  Barlow's 

response to this other churchman revealed his understanding of the relationship between 

English law and the elements of the Anglican church.  Barlow's defense of his conduct 

was addressed to an unknown patron,
64

 and clearly reveals his preference for the Oxford 

colleges' rights under common law (and his own college's in particular) over the claims of 

bishops for spiritual jurisdiction.  His opposition to Fell revealed a continued deployment 

of history and custom in a particularistic defense of Queen's College as a corporate body.  
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In this conception, the college simultaneously possessed privileges which both marked it 

as part of the Church and set it apart from the typical structures of ecclesiastical 

administration. 

 Barlow's account of the spat emphasized the fact that his opponent had no 

apparent evidence or argument that could show his wrong-doing in conducting the 

ordinations.  According to Barlow, he had obtained permission from the provost of the 

college to ordain ministers at the chapel of Queen's College in Oxford.  Upon receiving 

Fell’s complaints, Barlow thought  they were unreasonable, so he went ahead with the 

ordination and justified his actions afterwards.
65

  Against Fell’s arguments that all the 

colleges of Oxford were part of his diocese because they were in the town, Barlow had 

several reasons why he thought that the ordination was no part of Fell's affairs.  It took 

place at the chapel of Queen's College, which Barlow claimed was technically not within 

the diocese of Oxford and hence outside of Fell's jurisdiction.
66

  Secondly, the new 
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  Barlow’s account emphasized his own rational approach to the conflict and contrasted Fell’s baseless 

claims.  A mere nine hours before the ordination was scheduled to begin, Fell sent him a letter 

requesting that the ordination not take place.  The letter argued that the ordination would violate Fell’s 

and the Church's rights.  Barlow knew of no reason why this ceremony might be irregular or a breach of 

someone else's rights, so he went ahead with the ordination following the canonical method.  Barlow 
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The State of the Controversy, Queen's College MS 194, 1-2. 
66

  In reply, Fell sent a letter saying he believed that Queen's College was in his diocese, because it was 
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local bishop. Barlow, The State of the Controversy, Queen's College MS 194, 2-4. 
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ministers being ordained were not parishioners of Oxford's diocese, so again their 

ordination should not concern Fell.
67

 

 Barlow explained that the diocese of Oxford had been prevented from interfering 

with the colleges at Oxford by the royal charter which created the first Bishop of Oxford.  

The diocese of Oxford was a creation of secular power (it had actually been founded 

relatively recently, in 1542, by Henry VIII) and was therefore subject to the charter it had 

received outlining its legal rights and jurisdiction.  Prior to this point, Oxford and its 

surrounding countryside had ironically been a part of the diocese of Lincoln (Barlow's 

see).  The charter for the new bishopric expressly preserved all the special rights, 

exemptions and privileges of the University.
68

  More precisely, it reaffirmed the 

provisions defining the rights of the separate colleges to their traditional autonomy and 

the Chancellor's governing powers over the University as a whole.  The inclusion of 

exemptions in this proviso was key to Barlow, because it proved that the Bishops of 

Oxford had no right to interfere in the affairs of the colleges just as the Bishops of 

Lincoln had been prevented from interfering with the University prior to 1542.
69

  The fact 

that the colleges were physically located in the town of Oxford was irrelevant,
70

 because 

                                                 
67
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  Another objection came from an unnamed scholar at Christ Church College.  According to this 

complaint, a statute from the reign of Henry VIII decreed that the bishop of each diocese was charged to 
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the jurisdiction had not been extended and the pre-existing rights of the University and its 

constituent bodies were expressly preserved. 

 In an attempt to show that his position was defending other parties' interests as 

well, Barlow listed all the people whose rights would be violated if the Bishop of Oxford 

could claim jurisdiction over the colleges and University of Oxford as part of his diocese.  

This list served to highlight the fact that Barlow believed the Oxford colleges were 

embedded into English society through a host of personal, legal, and institutional 

connections.  Furthermore, the mechanisms of common law had already been put into 

play to maintain these arrangements.
 71

  Barlow's mobilization of common law in this 

case fit perfectly with his later insistence on maintaining the Magna Carta and English 

law and custom in the controversy over Danby's case before the House of Lords. 

Furthermore, his particular institution had a special claim to be a jurisdiction apart 

from the ecclesiastical ruling structure which oversaw the other colleges at Oxford.  To 

Barlow's knowledge, Queen's College was the only college at Oxford which could not be 

supervised by the metropolitan see of the Archbishop of Canterbury.  All the other 

colleges had clergymen serving as their visitors who were under the Archbishop of 

Canterbury in the Anglican hierarchy, and hence these visitors were in Canterbury's 

                                                                                                                                                 
tenth.  Therefore, the rule could not possibly extend to the case in question.  Even if the college had to 

pay the tenth, this would not be enough to expand the Bishop of Oxford's ecclesiastical or episcopal 

power to the college in contradiction to the express wording of their charter.  Barlow, The State of the 

Controversy, Queen's College MS 194, 20-21. 
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power.  But a special charter and statute confirmed that Queen's College was not even 

part of the province of Canterbury, because its visitor was none other than the 

Archbishop of York, who (as the only other archbishop in England) was not under 

Canterbury's jurisdiction.  Barlow carefully reemphasized that this special arrangement 

was even approved in Parliament.
72

  Given the fact that Gilbert Sheldon, the Archbishop 

of Canterbury, had opposed Barlow's promotion to the Bishop of Lincoln, Barlow was 

maneuvering to show that he was operating under the authority of York instead of 

Canterbury during this stay at Queen's College.  Furthermore, any attacks on his conduct 

at Queen's College by Sheldon or Fell would have been at least implicit assaults upon the 

privileges of the Archbishop of York, and would therefore likely have drawn someone 

from that diocese (either the archbishop himself or some underling trying to curry favor) 

to come to Barlow's defense.  Although he thought Queen’s College was an exceptional 

case, Barlow argued that the Bishop of Oxford and Archbishop of Canterbury should not 

have spiritual authority over the other colleges either.
73

 

 The authority of the Archbishop of York over Queen's College was a vital part of 

Barlow's defense.  He combined questions of spiritual authority along with the legal 

arguments about the college’s exemptions in order to show that he had violated neither 

secular or religious norms.  Barlow claimed that every bishop received the right and 

power to ordain at his consecration.
74

  Barlow noted that he had the permission of the 
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Archbishop of York  (in his capacity as the visitor to the college) to conduct the 

ordination in the college chapel.  The fellows of Queen's College had also approved the 

ceremony.  Therefore, he had the permission of everyone involved and whom he needed 

to consult.  He listed several instances when similar ordinations took place in Oxford 

Colleges, and the prior Bishops of Oxford had never complained.
75

  The visitors who 

oversaw other colleges might have had to look to Canterbury for approval, but the 

Archbishop of York did not.  He therefore could approve the ordination in his role as 

visitor to the college, and no one else had a right to interfere in this decision. 

 The issues of who were the proper visitors and who had power over the colleges 

had been important during both medieval conflicts and the Interregnum.  Barlow's 

response to his difficulties with Fell and his pamphlet concerning Danby's case revealed 

his fears that the boundaries which had defined and limited institutions in the past were 

                                                                                                                                                 
worked against such an idea of autonomous spiritual power. This tension was typical of the high clergy 

in seventeenth-century England.  They had to take the Oath of Supremacy and were thus supporters of 

the monarch as the Supreme Head or Supreme Governor of the Church of England.  Yet most of the 
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under attack.  Once again, he believed the threat to these institutions would follow the 

historical pattern which previous attacks on the colleges had used.  The University's 

medieval Chancellors had built up a number of rights and privileges which established 

their independence from the bishop whose diocese covered the geographic area around 

Oxford (which at that time was the Bishop of Lincoln).
76

  The colleges were under the 

oversight of the visitors named in their charters, but these visitors were typically not the 

bishop of the local diocese.  However, more recent events greatly reinforced the 

importance of maintaining the colleges’ proper visitors and their legal oversight. 

 Barlow's understanding of the relationships between English law, the monarchy, 

the Church, and the Oxford colleges were all heavily colored by the politics of the 

Restoration and personal experiences during the Interregnum.  The issue of visitors had 

been very prominent immediately after the fighting of the Civil War ended.  After 

Oxford's surrender in 1646, Parliament sent a board of visitors to force out the royalists 

and reform the colleges into centers of learning which would be more favorable to the 

new Cromwellian regime.  The colleges attempted to resist these intruders by challenging 

the right of anyone but the King to nominate a visitor without the consent of the 

college.
77 

 Having lived through these events, Barlow had personal experience of an 

illegitimate and intruding attack on the colleges' autonomy. 

His experience of an illegitimate visitation also helps explain his continuing 

commitment to Royalist and Episcopalian ideology during the Restoration.  Any attempt 
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to erode the special oversight of the royally approved visitors could not fail to conjure up 

his own experience at the hands of the Cromwellian visitors sent to Oxford.  These 

officials were simultaneously a symptom of social breakdown (insofar as they had been 

sent by a usurper in direct violation of the colleges' traditional rights) and caused further 

problems by attempting to force the university to teach what Barlow saw as unsound 

political and religious doctrines.  In 1648, Barlow told these usurpers that he could not 

submit to their visitation in good conscience.  Therefore, he appeared on the official list 

of those expelled from the University.  However, the staunchly loyalist provost of 

Queen's College, Gerard Langbaine, managed to prevent the actual expulsion of most of 

the people at Queen's who appeared on this list.  Through Langbaine’s intervention 

Barlow was able to stay in Oxford throughout the Interregnum, and even managed to gain 

the appointment as keeper of the Bodleian library.
78

  Yet this experience had to have 

highlighted how common law disintegrating at the will of a tyrant would have threatened 

the University and its community of scholars.  The Popish Plot threatened precisely the 

same break down of legal rights.  The only difference was whether the threat came from a 

Catholic or an overly radical Protestant, both of whom were threats to Barlow’s Calvinist 

theology and commitment to the Anglican Church. 

 Throughout his entire apology, Barlow justified his actions in terms of the 

common law and how the secular authority of the monarchy structured the relationships 

between different elements in the Church of England.  He believed that the common law 

and a balance of powers among constitutional elements granted legal protections which 

were vital for both individuals and for corporate bodies.  Barlow clearly conceived 
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English society as a hierarchy of collective institutions.  His response to a conflict with 

one of his fellow bishops revealed his understanding of the colleges of Oxford as entities 

which were simultaneously part of the broader structure of the Church of England as well 

as distinct bodies with their own historical identities.  He believed the distant and more 

recent histories of the colleges differentiated them from the rest of the English Church 

within the legal system.  His particularly strong attachment to the Queen's College at 

Oxford was part of the conflict between him and his fellow bishops, but it also informed 

his understanding and passionate defense of the common law. 

His main complaint was against those trying to overreach their authority (for 

instance, by interfering with the workings of his college at Oxford). Barlow had no 

problem with bishops per se, and indeed argued that they have extensive spiritual powers.  

However, he clearly believed the exercise of spiritual power was shaped and limited by 

the will of the Crown.
79

   

 In his argument against the Bishop of Oxford, Barlow constructed spiritual power 

of bishops (namely, that of ordination) as a different type of consideration from the legal 

right to exercise that power in a given setting.  Normally, the “Iure Communi” considered 

the use of the power of ordination to be confined to the bishop's own diocese.  But 

Barlow argued that a bishop may ordain outside his own diocese if he had the permission 
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of the bishop in whose diocese the ordination took place.
80

  Barlow attributed the rule 

restricting bishops' ordination powers to a certain jurisdiction to the communal law.  

However, this stipulation was not binding in the sense which Fell wanted it to have, 

because Barlow interpreted it as a statement about a bishop's right to control ordination 

within his own diocese.  Although the wording of the law might have suggested that the 

bishop only had the power to ordain in his own diocese, Barlow instead insisted that the 

bishop has a special right to administer the process in his own diocese.  Barlow's 

conception differentiated power and right, preferring to make the power inherent in the 

clerical rank but adding certain rights which existed within a particular jurisdiction.  A 

bishop had the power of ordination everywhere, but must ask permission in a location 

where another possessed this right.  In this analysis, he was clearly drawing on legal 

concepts and vocabulary in such a way that he hoped to preserve both the inherent 

spiritual authority and his own ability to exercise that power in the college chapel. 

The Religious Legacy of the Civil War 

 In addition to the uses for more distant episodes in church history, writers could 

draw upon a variety of examples of religious continuity and rupture occurring after the 

death of Elizabeth.  These accounts continued to act as evidence in arguments about the 

unresolved conflict over how far the Reformation should go.  From the perspective of 

Restoration Protestants, there were two possible epochs of religious rupture which 

occurred during the reign of the Stuart dynasty.  More radical Protestants, who made up 

the core of the Protestant Dissent and the early Whig circles, looked at the reign of 
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Charles I as a time when the innovations of the medieval church made their way back 

into England.  Charles and Archbishop William Laud’s activities threatened to reverse 

the progress which the Reformation had made towards reviving the exemplar of early 

church doctrine and worship.  On the other hand, Anglicans saw the Interregnum as a 

period of serious rupture which nearly destroyed the legitimate and historical practices of 

the English Church. 

 Although the seventeenth-century saw a serious set of divisions between British 

Protestants, fear of the Catholic threat remained a constant feature of the religious 

landscape.  The idea that Catholicism was both a political and a religious threat appeared 

in writings both before and after the Civil War.  The destruction of the legal rights which 

had so long shielded the English would have opened the door to greater threats: Popish 

religion and arbitrary government.  For instance, Hunt identified one Catholic order as 

the main threat to English law and the Protestant religion.  According to Hunt, “the crafty 

Jesuite, who is now at our Doors, thinks his day is coming, this will make him keep a 

Jubile, to see England fall again by her own hand.”  This hypothetical Jesuit was 

especially eager to see England fall into dissension and ruin, because it was the English 

prelates who had written the best and greatest number of works attacking Papal errors.
81

  

The crafty foreign enemy waiting to enter England embodied all that could go wrong 

with the harmonious internal workings of English society, and planned to accomplish this 

goal by upsetting the balance between the monarchy and the hierarchy of various 

categories of subjects. 
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 An important element of this claim is Hunt’s assumption that the Catholic threat 

would come from foreign lands and not England itself.  John Miller has shown that the 

numbers of English Catholics had shrunk to a tiny minority by the Restoration, and these 

remaining Catholics were largely only concerned with trying to keep their religion alive.  

By the Restoration, many Anglicans had come to see their remaining Catholic neighbors 

as a mostly benign group of traditionalists largely concentrated in the rural aristocracy 

and gentry.  Charles I’s Catholic subjects almost universally remained loyal to the King’s 

cause during the Civil War, thus creating a favorable contrast of their obedience as 

subjects in comparison with the Puritan radicals who helped lead the Parliamentary 

cause.
82

  Extraordinary circumstances, such as the claims that Catholics were trying to 

kill the King and change the succession, could revive latent fear of Catholics and indeed 

led to the collective hysteria of the Popish Plot.  Likewise, some individual Protestants 

still focused on the Catholic threat more than the rest of their Anglican neighbors.  Yet 

there was a definite shift of opinion concerning the doctrinal and political threat of 

Catholicism, where the general opinion moved away from Catholic paranoia. 

Beginning in the 1640s, polemics between Anglican divines and Roman Catholic 

had shifted in a different direction.  Writers defending the Roman Church during the 

sixteenth century and up to the English Civil War continually used the charge that the 

Anglican church was a heretical body, because it relied on Scripture alone and ignored 

the equally important traditions of the Roman church fathers.  However, during the 

Interregnum and Restoration, Roman Catholic polemicists used a new charge against the 

Anglicans.  Instead of accusing them of heresy, the charge against the English Church 
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became one of schism.  Polemicists on both sides of the Protestant and Catholic divide 

relied on arguments about history to explain the correctness of their position.  Protestants 

heavily relied on English legal and ecclesiastical history to defend themselves against the 

charge of schism.  Their case focused on certain historical questions such as whether all 

of the clerics of England had submitted to Rome, or if English prelates had led a separate 

existence so that the local clergy could submit to them instead of Rome.
83

   

Most Anglican bishops and writers during the Restoration were responding to this 

new charge of schism more than they were interested in rehashing old arguments about 

heresy, although there were exceptions such as Barlow.  Doctrinal points of difference 

were not as important to these bishops and other Anglicans, because they were willing to 

at least consider the idea that the Roman Church may have in fact been a true church in 

the sense that salvation was available through its auspices.  Their polemics focused on 

historical claims about the original autonomy of the English church and the equality of 

spiritual authority between all bishops (meaning that the Bishop of Rome had no special 

claim to an authority to command foreign bishops or kings).  Therefore, Restoration 

Anglican arguments were more likely to focus on why the Catholic Church was not the 

correct faith or organizational model for Christianity in England.  Barlow and a small 

group of similarly-minded Anglicans continued to see the Roman Church in terms of the 

Reformation accusations of doctrinal error and idolatry.  Unlike the majority of his peers 

on the ecclesiastical bench, Barlow still considered the Pope to be the Antichrist.
84
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By the 1670s, Protestants feared that any return to Catholicism was likely to come 

from above rather than below.  The three Stuart monarchs who came after James I all 

favored policies which seemed like moves back towards distorted medieval Catholicism 

to a substantial section of the population (if not the majority) of their Reformed subjects.  

Both Charles II and James II attempted to provide toleration for their Catholic subjects by 

taking the teeth out of legislation that punished Catholics.  The monarchs wanted to 

neutralize the Penal Laws which commanded all subjects to participate in Anglican 

services and the Test Act which forced all office holders to swear to a series of 

propositions which no Catholic would find acceptable.  After failing to secure popular 

support for these changes, the Restoration Stuart monarchs attempted to use the Crown’s 

prerogative powers to remove these laws against Catholics.  Charles attempted to issue a 

royal order suspending the enforcement of the penal laws, while James later invoked his 

dispensing power to allow Catholics to hold offices without taking the oath instituted by 

the Test Act.
85

  Protestant subjects fought back by claiming that the only way the statutes 

could be taken out of effect was by a repeal of the statute performed by the King-in-

Parliament, which the monarchs and their subjects knew would never pass through both 

houses.  However, these were on-going events which were yet to play themselves out 

during the closing years of Charles II’s reign.  In trying to make sense of the events of the 

1670s and 1680s, loyalists and opponents to the Crown both looked back to the years of 

the Civil War to explain the recurrence of similar conflicts in their own time. 
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Conclusion 

The reign of Charles I and the Interregnum thus provided an important instance of 

rupture which was obvious to all Restoration subjects of the British kingdoms, yet there 

were different ideological constructions which could be ascribed to these events.  In the 

eyes of Protestant Dissenters, the years before the Civil War represented a dangerous 

expansion of royal and episcopal power.  To Cavaliers, the Civil War represented an 

example of what could happen when subjects took the claims of their own consciences 

too far and introduced a bloody revolt.  Both sides perceived parallels between the 

problems of the 1670s and 1680s and those of the 1630s and 1640s. 

An important element of the debates between Laud and his Arminian allies and 

the Reformed voices in the Anglican Church revolved around the use of Christian history.  

Opponents to Charles I’s religious policies emphasized how the Church of England still 

retained too many medieval Roman additions, but they also feared that England was 

moving further from the ideal of the early church rather than towards that exemplar.  In 

the eyes of Reformed or Calvinist Protestants, Charles I and Archbishop Laud had moved 

the British Churches towards a form of worship and Church discipline that was closer to 

the pre-Reformation Catholic Church than the position of the Anglican or Scottish 

Churches during the reign of James I.
86

  On the other hand, Laud and his supporters 

within the Church of England between the 1620s and 1640s saw themselves as correctly 

using the history of Christian doctrine to avoid the twin traps of medieval Catholic 
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innovations as well as the radical sixteenth-century Protestant changes, first and foremost 

those instituted by Calvin in matters of church governance and doctrines of predestination 

and grace.
87

  Laud (and other Anglicans such as Bishop Richard Montagu) introduced 

Arminian doctrines which found a place for good works in the process of Christian 

salvation and therefore seemed to be moving back towards the Catholic doctrines that 

free will and meritorious works played a role in salvation.
88

  Charles’ opponents objected 

to these changes for a variety of spiritual and political reasons.  According to J.P. 

Sommerville, “popery, Arminianism, ceremonial innovation, [and] constitutional 

impropriety…were inextricably linked” in the minds of opponents who wanted the 

English Reformation to move farther in the direction of Continental Protestant 

churches.
89

 

The royal tendency to circumvent the laws in combination with the King’s 

powerful patronage and ideological hold over the bishops was the major issue behind the 

debate over Danby’s case.  The legacy of the conflicts over the state religion in Charles 
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I’s reign clearly carried over into this debate.  Dissenting Protestants and even some 

Anglicans feared the King would disrupt the progress of the Reformation, but this was 

closely tied to the political fears of arbitrary rule outlined above.  Once again, 

contradicting interpretations of religious history could not agree on whether it was the 

king or rebellious Puritan subjects who created a rupture in religious continuity by 

changing the role which the Church was to play in public life. 

  This led to an argument about the role of the Church hierarchy in the larger 

scheme of the English polity.  Denzil Holles proclaimed the doctrine that the three estates 

represented in Parliament were the King, Lords, and Commons, a conception that went 

against the traditional ordering of the Parliament as Lords Spiritual, Lords Temporal, and 

Commons.
90

  This shift meant two important, and relatively radical, things about the 

political order.  First, the King in this formulation was but one of three equal parts in 

Parliament.  Secondly, the construction of the House of Lords as an undifferentiated body 

meant that the bishops were a minority voice within that body which might be overruled 

by the majority of the temporal lords.  Holles argued that Elizabeth’s legislation reviving 

the Church as a Protestant institution would have been impossible under this model, 

because all of the bishops opposed the reform laws.  If they were truly a separate estate, 

they would have had to consent to the changes to clerical marriage, first fruits, and the 

like.  Additionally, both James I and Charles I made speeches to Parliament that 

described the Three Estates of Parliament as King, Lords, and Commons.
91

 

                                                 
90

  See Corinne Weston, Subjects and Sovereigns: the Grand Controversy Over Legal Sovereignty in Stuart 

England (Cambridge: Cambridge University Press, 1981). 
91

  Holles, Letter from a Gentleman, 96-101. 



253 

 

However, the defenders of the Anglican Church opposed what they saw as recent 

and mistaken changes to the formulation of Parliament.  Hunt followed Sir Edward Coke 

and described the three estates as “clergy, barons, and commons”.  Thus their continued 

participation in the great affairs of state after the Restoration was simply following the 

correct pattern which had been established before the tumults of the civil war had 

distorted the picture.
92

  Stillingfleet argued that Holles’ position was nonsense, because 

the purpose of the three estates in Parliament was to represent the three parts of the 

nation.  The clergy were an irreplaceable element in this formulation, as the health of the 

spiritual leadership was paramount for the health of the entire kingdom.  Statutes from 

Elizabeth I and Henry VIII insisted that Parliaments must represent all three estates (both 

specify Lords Spiritual, Temporal, and Commons) and required the attendance of all 

three of these groups.  These monarchs believed that without all three of these groups 

“the Whole Body of the Realm cannot there be represented”.
93

 

 Stillingfleet also attacked Holles' construction of the three estates (as King, Lords, 

and Commons) for diminishing the King's power, especially through the insinuation of 

the doctrine of “coordination” or the principle that two of these three groups could join 

together to overrule the third.  The two precedents which might have justified this view 

were the acts of Parliament which made Henry IV and Richard III the king.  Both of these 

precedents included language specifically describing the King in addition to the three 

estates, suggesting that he was a separate entity.  Plenty of other precedents on the 

Parliamentary rolls revealed that the King was consistently understood to be outside of 
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the Three Estates represented in Parliament.
94

  Furthermore, England's constitution, when 

properly understood, reflected the same structure of the three estates as existed in all her 

neighbors.  None of these other countries believe that their kings were one of the estates 

of Parliament.
95 

 
The two strongest precedents for Holles’ position dated only from the reigns of 

James I and Charles I.  One was a speech in which James described the Parliament as a 

body with himself as the head, the bishops and other lords as the upper part, and the 

commons as the lower part of the body.  Although this did suggest that the king was part 

of Parliament, Stillingfleet explained the metaphor as part of a tradition of 

body/Parliament comparisons.  It should not be read literally to mean that the King was 

an Estate and the Lords Spiritual and Temporal shared an estate, because there was no 

specific reason to believe that James intended to prevent the bishops from being a 

separate estate.
96

  The example from the reign of Charles I was harder for Stillingfleet to 

explain.  In his answer to the Parliamentarians' Nineteen Propositions, the King used the 

“similitude” between the Trinity and the King plus the two Houses of Parliament while 

trying to make an argument for unity between them.  Stillingfleet tried to explain Charles' 

slip as a strategy to prevent Parliament from taking an overly self-important view of its 

own place.  In building this analogy to God's omnipotence, the King feared constructing 
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an image of the three traditional estates as the three parts of the Trinity, because he 

thought that this analogy might have encouraged the idea that there might be a power 

independent of the king.  On these grounds, Stillingfleet believed that the King made the 

fateful decision to include himself, giving rise to the erroneous, but frequently invoked, 

perception that the King was a co-equal estate.
97

 

Finally, Anglicans were becoming very suspicious of the Whig leadership’s 

broader motives in the politics of the Popish Plot and Exclusion Crisis and how their 

goals would affect the established religion.  Thus Hunt compared the events of the 

Exclusion Crisis to the lead up to the Civil War.  For instance, he argued that the 

participation of clerics as important members of the House of Lords had never been 

challenged before “our late and unhappy troubles”.  It was the scheming of the dastardly 

and self-serving Parliamentarians which introduced both political and religious fallacies 

which disrupted the proper place of the clergy in the kingdom.
98

  The weakening of the 

bishops was but the first of a wave of assaults which tore down the entire political edifice 

of the kingdom, but the attack on the bishops was motivated by a combination of political 

and religious factors.  Hunt certainly believed that the attack on the bishops was 

religiously motivated and had terrible religious effects, as the narrow minded proponents 

of the “pretended Reformation” brought down the episcopal Church of England and 

abolished “the best of Liturgies either Ancient or Modern”.
99

 

The notion of the “pretended Reformation” is particularly important here.  This 

phrase packs in a host of conflicting historical narratives about the progress and truth of 
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Christianity.  If there is a “pretended” Reformation, by extension there must be a true 

Reformation as well.  Hunt therefore accepts the idea that the seventeenth-century church 

needs to go back in time to find the pure practices of Christianity, however the claim to 

be restoring the church and faith can too easily be subverted. 

 Hunt’s notion of the “pretended Reformation” perfectly encapsulates the 

problems of using religious history for ideological polemic.  Even if there was a general 

consensus that certain medieval Papal abuses that needed to be rectified, consensus broke 

down concerning the true history of the early church and what that history meant for 

contemporary reform.  This breakdown immediately led to the charge that an opponent 

was maliciously trying to reintroduce a rupture into the true and normative pattern of 

Christianity in order to reap some sort of personal benefit.  Hunt’s use of the adjective 

“pretended” is particularly damning.  With this word, he subtly suggested that the truth 

about Christianity was (or at least should have been) clear to all, and that those who 

departed from this model were willfully feigning a belief in an untenable position which 

no truly religious person could believe. 

Of course, Hunt’s opponents were likely to have said the exact same thing about 

him.  The circle of argument went around between opposing camps defending different 

narratives or models of Christianity and supporting their beliefs with examples drawn 

from different moments in religious history.  As in the other types of arguments we have 

seen in previous chapters, these debates over religious history tied themselves to a 

broader institutional fabric.  This simultaneously allowed the pamphleteers to tie their 

model of religious practice to a wider social vision of the functioning of the entire society 
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and selectively exploit the moments in history which proved their positions or provided 

insidious parallels to their opponents. The same argumentative issues which prolonged 

the debate between supporters of bishops hearing Danby’s case or over the age of the 

Scottish monarchy existed in arguments about Protestant Christianity.  The multitude of 

historical narratives and interconnected institutions created a web of commitments which 

would be threatened by any attempt to revise historical interpretations.  Proponents of 

related positions or institutions could not afford to let a tangentially related debate erode 

their claims to historical continuity and legitimacy, thus preventing any ideological and 

historical consensus.  
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Chapter 4: Maintaining Continuity in Space and Time 

 

In certain arguments, pamphleteers connected histories of institutions to particular 

geographic locations in order to defend their conceptions of how the native institutions 

defining British societies should function.  Fixing the locations of events provided their 

institutional histories with additional legitimacy in the same way that temporal arguments 

did.  In general terms, the appeal to geographic continuity, or denial of an opponent’s 

claims to geographic continuity, followed the same pattern as arguments trying to 

establish historical and institutional continuity.  Geographical arguments locating 

practices and relationships in terms of terrestrial space served to establish the link 

between previous practice, a complex institutional fabric, and contemporary actions or 

arguments trying to preserve this fabric. 

This was not a strategy which every writer used to defend a vision of institutional 

history and contemporary threats, but it was an argumentative strategy which appeared in 

multiple pamphlets.  As in arguments about the common law or religious history, there 

were two strategies (one positive, one negative) behind these attempts to utilize location 

in polemical argument.  On the one hand, anchoring continuity of practice to a particular 

place or region helped establish the environment where the historically intertwined 

components of the larger institutions of church and state had developed their mutually 

dependent relationships.  On the other hand, it was possible to attack opponents’ 

narratives and institutional interests by locating the origins of their ideas and practices in 

foreign lands.  This served to introduce a rupture in the historical and institutional fabric 
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which the opponent was putting forth, because it disconnected the institution’s past from 

the British kingdoms’ respective social frameworks. 

The assumption which underpinned all of these arguments was that institutional 

and social development was affected by the geographical environment in which it 

occurred.  This set of ideas is not unfamiliar to European historians who have examined 

similar early modern discourses concerning the effects of the environment in such areas 

as the effects of the climate and geography of the New World on the various nations and 

races living there,
1
 claims to climactic suitability within the English common law 

tradition,
2
 and the role of climate in establishing national character (particularly in 

eighteenth-century French Enlightenment thinkers who were influenced by 

Montesquieu).
3
  However, this use of geography in argument fits into the same 
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framework that we have seen in other areas of discourse, because it functioned as an 

argumentative element in the more general intellectual framework of proving the 

continuity of practice as well as the suitability of such practices for the societies of the 

British Isles.   

Geography in the Common Law Tradition 

The idea that geographical and social environment could influence institutional 

legitimacy was familiar to English lawyers in the seventeenth century.  One of the most 

important sources of this idea was the works of the fifteenth-century jurist, Sir John 

Fortescue, who argued that the customs of the English law managed to survive so long 

because its customs and statutes were perfectly suited to the people and environment.  

This was by no means an uncontested position on the history of English law, but 

Fortescue was still an important juristic theorist to seventeenth-century lawyers.
4
  Thus 

his ideas on English law provided a possible model for using geographic space to justify 

institutional arrangements, because it provided a model for combining history and 

geography in an appealing argument for English constitutional exceptionalism. 

However, there was a range of legal opinions on the immutability of the common 

law, where Fortescue falls on the more extreme end of the scale.  In his helpful review of 

scholarship on the common law since Pocock’s influential study, Glenn Burgess outlines 
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a divergence of views in the early seventeenth century on what it meant to claim that the 

common law was “immemorial”.  Sir Edward Coke argued that the common law had 

remained literally unchanged since the Pre-Roman Britons, and this view ended up being 

repeated as the typical view of seventeenth-century Englishmen after playing such a 

prominent role in Pocock’s Ancient Constitution and the Feudal Law.
5
  However, 

Burgess shows that most seventeenth-century Englishmen took a different, more 

evolutionary view.  On the opposing side, John Selden’s antiquarian studies and 

Christopher St. German’s Doctor and Student (widely considered during the seventeenth 

century to be an authority on English law of the same stature as Fortescue, and was only 

supplanted as a primer for law studies by Blackstone’s Commentaries in the nineteenth 

century) described English law as grounded in reason but drawing on several different 

sources at different ages to evolve over time.  One of the most obvious ways in which 

changes could occur was the creation of a Parliamentary statute.   Some lawyers saw 

statutes as modifying the customs of common law (Sir John Davies admitted the 

possibility of this, but claimed that it almost inevitably was a mistake and had to be 

rectified by a later statute returning to the status quo practices of common law). Others, 

most notably Coke, insisted that the statutes simply declared and reinforced the 

                                                 
5
  Burgess, The Politics of the Ancient Constitution, 20-21.  Burgess later shows that what has become 

known as “Pocock’s Paradox” (pitting changeable customs against the immutable character of reason) 

was not a problem for most seventeenth-century lawyers.  They argued that there was a range of 

practices and human laws which did not violate the principles of reason, and it was possible for a 

society to legitimately choose to follow any policy that did not violate reason.  St. German used the 

notion of an “artificial reason” which accorded to the particular logic of the common law.  In other 

words, there was a wider, universal set of principles of reason, but the common law relied on only a 

subset of these principles.  The law needed to be interpreted in light of this subset of reason, which 

allowed it to fit the criteria of being reasonable while also admitting that it was not a deductive necessity 

proved out of universal laws of reason.  These principles were enshrined in maxims known to the courts 

and lawyers, but generally hidden from those who were legally uninitiated. (28-34) 
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unchanging practices of customary law.  Even Coke occasionally contradicted himself 

and admitted that changes occurred over time, although he was suspicious of 

Parliamentary innovation.  In practical terms, changes might or might not be legitimately 

possible, but both groups of legal theorists believed that changing the laws was difficult 

and inadvisable.  Therefore, changes should by no means happen often and would occur 

only very gradually.
6
 

Even the common lawyers in the tradition of Selden and the evolutionary 

viewpoint took a view of slow changes over time.
7
  Thus the core of English law did not 

change abruptly in a massive moment of rupture.  Individual provisions or practices 

might undergo change without upsetting the whole.  For instance, Selden argued that the 

laws of every nation had originally started out of the principles of reason and natural law, 

but new laws and customs were introduced over time.  These did not invalidate or 

contradict earlier laws, but worked in concert with the older customs to enable law to 

keep working in a historically changed context.  The climate and geography played a part 

in influencing the needs of the nation and how it developed over time, therefore different 

laws were necessary in different and good for different states.
8
   

                                                 
6
  Selden and Bacon both argued that a radical regime change was fully possible through legislation, but it 

was also extremely inadvisable.  Burgess, The Politics of the Ancient Constitution, 6-7, 21-25. 
7
  By the late seventeenth century, Howard Nenner argues this view of evolution over time had become the 

dominant view.  Howard Nenner, By Colour of Law: Legal Culture and Constitutional Politics in 

England, 1660-1689 (Chicago: 1977), 14-17. 
8
  To Selden, Fortescue’s claim that the English law was the oldest law code in Europe (covered below) 

was untrue. He believed that “all laws in general are originally equally ancient”, because they were all 

equally grounded upon original principles of natural reason and justice.  The laws in a particular 

kingdom or nation were of local validity, “because they were all adaptions of the essence of natural law 

to local circumstance.”  Furthermore, Selden recognized that historical events might introduce changes 

in the law.  In the case of England, conquests by the Romans, Saxons, Danes, and Normans had all 

introduced a blending of old and new legal customs. Burgess, The Politics of the Ancient Constitution, 

38-39. 
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Burgess compares two different approaches to the idea of an ancient constitution 

which illustrate the English common law tendency to emphasize continuity.  By the 

seventeenth century, other European nations had also developed ideas of an ancient 

constitution.  These conceptions fell into two main types.  In France, the Netherlands, and 

Scotland ancient constitutionalism was developed by Calvinist rebels to explain that they 

were not innovators and instead were acting to restore “the essential nature of the polity” 

as revealed by their historical scholarship.  The second variety of ancient 

constitutionalism, to which the English common law tradition belonged, centered on the 

ancient German constitution.  This variety of ancient constitutionalism was less 

concerned with criticizing the present in an argument for reform.  It was more descriptive 

in nature, focusing on how the present came into being without departing from the 

essence of the society’s past.  According to Burgess, “this process of ‘change’ was 

characteristically seen as a gradual refinement whereby the customs and laws of a nation 

remained always in perfect accord with their environment (i.e. the needs of the nation that 

they served).”  Thus the English lawyers mobilized the ancient constitution primarily to 

explain and defend the normativity of the present, rather than urge the reform of their 

institutions.
9
 

The English approach in general emphasized continuity and the importance of 

English law’s suitability to its geography.  Therefore, the arguments of the common 

lawyers on behalf of a law uniquely suited to England provided a familiar model upon 

which other arguments could be developed.  This model included ideas about how the 

location or environment of a community would affect its social and institutional 
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development, which in turn provided British pamphleteers with strategies for developing 

historical arguments about why their institutions were irrevocably tied to the kingdom’s 

land and people. 

Sir John Fortescue (c.1395-c.1477) was an influential jurist who served in various 

judicial posts under Henry VI and Edward IV in the mid fifteenth century.  After a term 

as governor of Lincoln’s Inn, Fortescue became a Sergeant-at-Law in 1438 and was 

eventually elevated to Chief Justice of the King’s Bench in 1441.  During the War of the 

Roses, Fortescue followed the Lancastrian court and Henry VI into exile in France during 

1463.  He wrote his most famous work while in France, a Latin dialog between a wise 

chancellor and a young prince. This treatise was entitled De Laudibus Legum Angliae and 

was intended to help instruct Henry VI’s son Edward in the laws of his native land.  

Fortescue accompanied the exiled King and court in their bid to reinvade England, but he 

was captured by Edward IV’s victorious army at the Battle of Tewkesberry.  He recanted 

his previous Lancastrian position and became a member of Edward’s council.  Thus 

Fortescue had both practical experience in legal administration (under two kings no less) 

as well as time to reflect and write upon English law while he was away from these 

responsibilities.
 10

 

Taken as a whole, Fortescue’s famous dialog was an idealization of the English 

kingdom and its laws where both king and subjects had an important role to play as well 

as particular duties and protections.  This understanding resembled the seventeenth-

century pamphleteers’ assumption that British societies were supposed to function as co-
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  Shelley Lockwood, “Introduction” in On the Laws and Governance of England (Cambridge: Cambridge 

University Press, 1997), xvi-xix. 
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dependent institutions with limited spheres of activity, and that the health of the polity 

fell apart when these principles were ignored.  Fortescue’s conception of kingship and 

English law rested on a combination of prior juristic works (Bracton’s On the Law and 

Customs of England and institutional works such as The Dialog on the Exchequer or 

Modus Tenendi Parlamentum) and scholastic philosophy on the idea of the body politic 

and the king as the embodiment of law and provider of justice.  This synthesis of 

influences leads to what Shelley Lockwood describes as “theory of polity-centered 

kingship” which entailed rule based on royal will but limited by the laws of the realm and 

a principle of consultation with his people.  Depending on the metaphor, the king was 

either the head of the body politic (charged with guiding and sustaining it) or the 

guardian of the realm as well as its people, their property, and the laws.  Thus kingship in 

England is both “political and royal” (due to the role which the people still play in ruling 

and the protections they enjoy) as opposed to the French monarchy, which features only 

“royal” rule where the king can plunder his subjects at will.
11

 

In Fortescue’s estimation, this institutional arrangement in which both the 

monarch and subjects have powers dates to the earliest foundations of the Kingdom of 

England.  In describing the difference between a purely royal and a both royal and 

political government, Fortescue related an abstract history of how kingly authority first 

came about and subjects began to be ruled.  In this narrative, the first kings were “men 

excelling in power, greedy of dignity and glory” who subjugated their neighbors, albeit 

with a certain amount of help from these victims.  The weaker people made a rational 

decision that it was better to submit to the rule of one powerful man who would protect 

                                                 
11

  Lockwood, “Introduction”, xx-xxiv, xxxii-xxxiii. 
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them instead of falling victim to the attacks of any attacker.  This subjugation to one 

man’s power was the origin of royal, but not political, government.
12

  According to 

Fortescue, a political rule under a king occurred when an already existing group of people 

chose one person to rule over them using a particular set of laws.  In explaining this set of 

ideas to the young prince, Fortescue relied on the metaphor of the body politic, where the 

people were the trunk and the king was the head.  A people or nation without a king was 

not a full body politic, just as a trunk without a head was not a complete body.
13

 

 For the particular case of the English law, Fortescue illustrated this principle by 

reference to Brutus and his Trojan followers.  When they entered into Britain, they 

created “a political and royal dominion” following the model of many other ancient 

polities where the ruler was restrained by the law.  According to Fortescue, the kings of 

the Egyptians, the Ethiopians, and the Arabs all had followed such customs of letting the 

law rule over themselves just as a private person was ruled by the law.  Furthermore, the 

Britons provided an excellent example of this sort of rule which the Scots adopted in their 

kingdom (which Fortescue believed had been a duchy of the Britons at first,
14

 but became 
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  Fortescue, In Praise of the Laws of England, Shelley Lockwood, ed. (Cambridge: Cambridge University 

Press, 1997), Chapter XII, 19-20. 
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  Fortescue, In Praise of the Laws of England, Chapter XIII, 21-22. 
14

  This identification of English descent from the descendants of Brutus led the medieval English to 

understand themselves as the only truly British society, where as other groups such as the Welsh or 

Scots were not.  Alan MacColl describes this as a nationalistic and historiographic development that 
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of British Studies 45, no. 2 (Apr 2006), 249-250.  For clarity’s sake, I will use Britain to refer to the 
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reference to the ancient, pre-Roman or pre-Saxon polity. 
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a royal and political kingdom separate from England or ancient Britain at some 

unspecified point in time).
15

   

A very similar idea appeared in the position taken up by Thomas Barlow on the 

role of clerics in capital cases.  Barlow ventured an argument about a foundational legal 

or constitutional decision, which remained binding despite being lost in the mists of time.  

According to Barlow, any amount of honor, jurisdiction, or privilege might possibly have 

been granted to religious persons at the point in time that was “the first reduction of this 

Nation under Rules of Government”.  Likewise, at this first moment of instituting a 

government or constitution, the new ruler or rulers could have chosen to limit any 

jurisdiction, honors, or titles “to such matters as they themselves thought fit to intrust 

them [ie the bishops] with, and not to others.”  However, those powers and privileges 

could not change once they had been settled, because “the Common Law is a general 

Custom or Usage in this Realm in all Ages practised and allowed beyond the memory of 

man; and because there is no Record, nor any other undeniable Evidence of its 

commencement, it is therefore presumed to have been a Law ever since there hath been 

any Government in this Nation.”
16

  Thus England received the principles and rules which 

continued the delicate role of balancing subjects’ and monarchs’ interests at the very 

beginning of its history as a kingdom.  The founding moment established the status of 

various legal or social categories and their specific rights and duties, just as it created and 

bounded the powers of the King.  The community retained these principles through the 
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  Fortescue, In Praise of the Laws of England, Chapter XIII, 22-23. 
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  Thomas Barlow, A discourse of the peerage & jurisdiction of the lords spiritual in Parliament. Proving 

from the fundamental laws of the land, the testimony of the most renowned authors, and the practice of 

all ages that they have no right in claiming any jurisdiction in capital matters (London: 1679), 2. 
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protection and continual use of a set of laws and practice appropriate to such a free 

people and law abiding ruler. 

In addition to the historical argument of customs that had been established at the 

founding of the kingdom, Fortescue argued that the English common law fit the general 

criteria of good laws.  In order to create a comparison between English and other laws, 

Fortescue defined the constituent elements of law and put it up against the most famous 

alternative form of European law.  The learned chancellor argued that all law fell into 

three categories: the law of nature, custom, or statute.  The famed Roman civil law was a 

combination of laws of nature and customs which were written down in the form of 

statutes by the emperors who commanded that these written laws be followed.  Although 

civil law was justly famous and a legitimate form of law (as it was based on the three 

foundational elements and was in accordance with reason), Fortescue promised to show 

the prince that “the law of England excels preeminently in respect to these fountains, so 

to speak, of all law” (in other words, the law of nature, custom, and statute).  

Furthermore, the existing political and royal law was the best form of law available for 

the Kingdom of England.
17

 

 In order to prove this point, Fortescue explained how England’s law captured the 

necessity of these three fountains of law in a particularly excellent way.  First, the laws of 

nature were the same everywhere and for every people, therefore any kingdom which did 

not violate these laws did equally well as every other kingdom.  England’s laws rationally 

accorded with the laws of nature, and thus fit this criterion.
18

  Whereas the laws of nature 
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  Fortescue, In Praise of the Laws of England, Chapter XV, 24-25. 
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  Fortescue, In Praise of the Laws of England, Chapter XVI, 25-26. 
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are universal to all kingdoms, customs and statutes could be changed.  However, English 

customs had an extraordinary longevity in Fortescue’s opinion.  After their 

implementation by the ancient Britons following Brutus, England kept these laws despite 

having been conquered or possessed by the Romans, then the Britons again, then the 

Saxons, then the Danes (albeit for only a short time), and most recently by the Normans.  

Fortescue pointed out that conquerors frequently changed laws or customs “for the sake 

of justice, or by the impulse of caprice”.  Yet this never happened in the case of England, 

because each of these successive waves of conquerors recognized the utility of the laws 

and therefore decided to keep the native laws of the Britons instead of changing their 

customs.
19

  The fact that these customs worked so well that they survived various 

invasions and had remained unchanged since before the creation of the famous law codes 

of Rome or Venice proved the laws of no other “Christian kingdom are so rooted in 

antiquity”, which in turn proved that England’s laws were best by the fact of their sheer 

durability.
20

   

In terms of argumentative strategy, Fortescue combined three things in this 

argument which have parallels which appeared in the pamphlets of the 1670s and 1680s.  

First, he established a historical moment of founding (Brutus and the Trojan refugees) 

which set the pattern of royal and political government.  Secondly, laws and legal 

practice policed the relationship between monarch and subject to ensure that each 
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  Not every historian in seventeenth-century England would have agreed with this proposition.  For 
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remains properly balanced and in the place or role that was intended.  Finally, the 

survival of these laws and customs through various invasions illustrated an impressive 

degree of continuity in the face of obvious opportunities for a rupture to have occurred.  

English laws and customs were made vulnerable to the capricious will of an incoming 

conqueror, who might have been expected to change or destroy previous practices in 

order to reap more plunder.  These hypothetical instances of rupture perfectly fit the way 

historical ruptures in continuity were treated in the two seventeenth-century pamphlet 

wars.  Practices and institutions worked in harmony until they were unbalanced by a self-

serving attack on the way they were supposed to work.  The right of conquest provided a 

perfect excuse for imposing such changes and destroying the harmony and continuity 

which had previously protected the community. 

On top of the similarities in historical assumptions and argumentative strategies 

with these pamphlets, Fortescue added a revealing argument about the role of the 

environment and climate of the kingdom for helping establish and protect its laws and 

institutions.  The bounty of the kingdom’s agriculture played a key role in allowing the 

continual use of one of the most important protection of English justice: the trial by jury.  

In describing England’s fortunate fertility, Fortescue adopted a claim from earlier 

historians, Geoffrey of Monmouth and Bede,
21

 that the produce of English land and 

agriculture was much better than in other countries.  Uncultivated land still produced 

crops with a minimum of effort from the farmer, likewise enclosed pasture lands fed 

livestock without the need for constant supervision to protect them from wild animals.  

This relative ease of producing food allowed the English more leisure time “to investigate 
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  Fortescue, In Praise of the Laws of England, Chapter XXIX, 42, see fn 128. 



271 

 

causes which require searching examination” and provided a relatively large pool of 

freemen who met the income requirements to serve in juries.  Such men had property and 

reputations of their own to defend (both of which would be forfeit if they were caught 

delivering false judgments as jurors), as well as enough free time to participate in the 

arduous process of discovering the truth.  Eligible jurors were also spread throughout the 

kingdom and were thus available to provide the honest backbone of the juror system in 

even small towns.  By way of comparison, Fortescue claimed that there were very few 

such individuals in other kingdoms, and jurors of sufficient wealth were typically only be 

found in the largest cities or as members of the nobility.  For these lands, it would be 

impossible to find twelve honest jurors who were actually neighbors to the people 

involved in the case, which in turn led to less accurate judgments.  People from so far 

away would not be acquainted with the facts of the case or the characters of the 

individuals involved.
22

 

 Interestingly enough, Fortescue seemed eager to clear himself of the charge that 

he completely rejected the important and prestigious authority of Roman civil law.  After 

the learned Chancellor put forth this argument, the young prince recapitulated the idea in 

an explicit comparison to the civil law areas on the Continent.  Thus the prince noted that 

the Chancellor’s position was not that there was anything wrong with civil law for the 

other societies which use that code, therefore the civil law “does not deserve odium”.  

Instead, the Chancellor had “shown only that the land where it rules is the cause of its not 
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eliciting the truth in disputes by as good a procedure as the law of England does.”  The 

superiority of the jury system in England “is caused only by the fertility of England.”
23

 

Here we have an influential statement of the important relationship between 

geographical location and the institutional framework which structured English society.  

The underlying principle which Fortescue and the later works of seventeenth-century 

pamphleteers were trying to maintain was a commitment to a balanced constitution that 

both protected the subjects from tyranny and provided leadership and justice.  The jury 

system was an important institutional protection that ensured this balance was 

maintained, but was only possible in the kingdom of England with its favorable climate 

and fertility.  Likewise, the historical relationships between institutions like the Crown, 

Church authorities, and law also helped prop up the balance of constitutional forces.  As 

we have seen, Fortescue considered this to be adherence to an unchanging set of customs 

laid down at the dawn of the British polity under Brutus, but the survival of the customs 

was due to the fact they were nearly ideally suited to the people and the place where they 

lived.   

Contesting the Foreign Location of Founding Moments 

One common strategy in arguing against an opponent’s narrative of historical 

continuity was to displace the origins of their narrative to a place outside of the territory 

where it would be relevant to the question at hand.  This was a particularly valuable 

strategy in cases where opponents reached back into immemorial history for the origins 

of their institutions.  The logic of such arguments relied on an assumption that Fortescue 
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was largely correct about the suitability of the English constitution to the nation and 

environment.  If English institutions all worked together in such perfect harmony that 

even invaders decided to leave this delicate balance in place, institutions which came 

from elsewhere would not have the same level of suitability.  Furthermore, the fact they 

came from outside the kingdom also suggested that they were brought in by someone at a 

later time.  Such innovative customs were likely brought in order to destabilize the entire 

framework of English society so that some villainous interloper could profit.  Similar 

assumptions about continuity and geography also appeared in Scottish polemic.  Thus the 

introduction of a foreign institution in either of these kingdoms was highly likely to go 

hand in hand with a plot to interrupt native continuity.  Highlighting the foreign origins of 

an institution or practice allowed pamphleteers to depict their opponents as trying to 

break the legitimate order. 

Arguments about foreign geographical origins occurred in two specific places 

within the debates about bishops judging Danby’s case and the foundations of the 

Scottish monarchy.  The first of these was the claim that the prohibition on clerics 

judging a capital case was originally from Spain and hence not suited to England.  That 

rule only arrived on British shores as a result of the medieval Papacy’s well documented 

tendency to intrude on matters of secular jurisdiction.  Secondly, a defender of the 

Episcopal Church attacked the notion that the first Christian church in the British Isles 

had been a Scottish Presbyterian-style church organized without bishops.  He countered 

this claim with the argument that the Scots had not even been in Britain at that point in 

history and instead lived in Ireland.  In this case, there were two different arguments 
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about foreign origins which were directly opposing each other, and thus a geographical 

argument and counter-argument were responsible for the eventual dispute between the 

English clerics and Scottish lawyer. 

In the debate over whether bishops could participate in Danby’s case, those 

arguing on the side of the bishops needed to prove that the limitations on clerics were the 

result of foreign, Roman canon law and not indigenous English law.  One strategy to 

accomplish this goal was to locate the origins of this judicial and ecclesiastical custom 

and then to explain how it had originally made its way into English practice. 

Bishop John Williams had argued that the custom of bishops withdrawing from 

cases of blood had originated in the culture of Gothic Spain, which he strongly insinuated 

was still a barbarous nation at that time.  Roger of Hoveden explained the origins of the 

canon prohibiting clerics judging in cases of blood: it came out of very specific 

circumstances in seventh-century Toledo.  The pamphlet decried this origin as being too 

remote (temporally and culturally) and unauthoritative to have any bearing on English 

practice.  In the first place, the prohibition had been aimed at a particular judicial 

practice.  The limitations originally created by this canon were very different from how 

they were being interpreted in England.  This canon was intended to prevent clergy from 

being hangmen who carried out the punishment of mutilating the convicted felon's limbs.  

The clerics who created the law had no intention that it should bar other prelates from 

being judges.  Furthermore, the English never used this punishment (which was devised 

by the Goths and Vandals who then lived in Spain); the canon therefore had no bearing 

on English law, because the punishment it mentioned simply never existed there.  
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Seventh-century Spanish examples were taken out of context and imported into England 

“five hundred years after the first making thereof” only because of the influence of the 

great decretist Gratian.
24

   

Williams then expanded on this point to argue that the massive differences 

between the foreign land of Spain and England meant that this custom should not hold 

any authoritative sway in England.  First, he asserted the canon was brought in from 

somewhere else and never underwent the proper procedures for it to have authority over 

the English Church.  In order to be binding upon English clerics, the canon ought to have 

been approved by the bishops of the provinces of Canterbury and York, but this particular 

rule never received this endorsement.  Instead, a foreign authority intruded into England.  

Williams indignantly argued that Toledo was neither close enough to England nor 

authoritative enough to impose such a rule.  He claimed Toledo was at that time “the least 

Kingdom in Spain, and not so big as York-shire, and consequently improper to reigle all 

the World, and especially this remote Kingdom of England.”
25

  

This argument about the origins of the custom discredited the prohibition on 

bishops in capital cases in three separate ways.  First, it highlighted the fact that there was 

a legitimate institutional mechanism for approving new rules to govern the Church of 

England, but this procedure had never been applied to this particular canon.  Thus it was 

not a legitimate practice within England.  Secondly, Williams was able to show that the 

prohibition on clerical involvement in cases of blood was a local measure designed to 
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alleviate a problem in a specific medieval society.  The size and comparative weakness of 

Toledo at that time also suggested that these conditions were not widespread and 

practices in Toledo should not be considered an important model for the rest of the world 

to follow.  This problem did not exist outside of Gothic Spain, and hence its remedy was 

not needed elsewhere.  Furthermore, the example of Spanish use of a brutal and bloody 

punishment would certainly have evoked comparisons to the later Inquisition.  In English 

minds, this would have served to associate the excesses of particularly cruel judicial 

practices with a foreign enemy while implicitly contrasting the relative restraint and 

civility of English justice.  Finally, Edward Stillingfleet pointed out that the canon had a 

provable origin outside of England, and therefore could not have been part of an 

immemorial practice of common law as had been argued by pamphlets which sought to 

maintain the ban on bishops in capital cases.
26

 

To supplement this line of argument Stillingfleet argued that Gothic custom had 

been illegitimately imposed upon the English Church by the most insidious of foreign 

rivals: the Papacy.  Instead of trying to insert this canon as a way to directly gain power 

over temporal princes, Stillingfleet claimed that the Papacy was trying to weaken the 

authority and efficiency of its secular rivals over the Church.  Hence the real goal of 

banning bishops from helping to judge cases of blood or participating in kings’ councils 

was to prevent them from forming a close relationship to the temporal authorities, which 

in turn would keep the bishops dependent on the pope.
27

  By showing that the practice 

was imposed from outside of England and locating the benefits to be reaped from it in the 
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hands of the Roman Pontiff, Stillingfleet was effectively separating it off from the 

authoritative laws of England and suggesting that this foreign practice ought to be 

abandoned. 

The issue of where a people lived and when they arrived at their current territory 

was the fundamental point of contention in the debate over Scottish antiquities.  To the 

Scots, the attempt to displace their kingdom to Ireland and a much later point in time 

assailed two different narratives of institutional and national continuity.  Such a 

translation out of the northern part of the Isle of Britain and into Ireland would invalidate 

the origin narratives of the Presbyterian Church and the Scots’ ruling dynasty. The 

geographic location of the Scottish kingdom and the identity of its ruler at the time of 

Christian conversion were important points within the debate.  The Scots’ argument for 

having the first Christian church and first converted king in Britain rested on the claim 

that they had territory abutting the Roman occupied province of Britannia.  The Scots 

(including royalist lawyer Sir George Mackenzie)
28

 claimed that refugees fleeing the 

brutal persecutions of the Roman emperors had sought refuge with the unconquered Scots 

and persuaded some of these pagans to convert.  Their King Donald supposedly 

converted in 203 A.D. after hearing the message of these refugees.
29

  The entire story 

hinged on the ease and likelihood of persecuted Christians moving over a border into 

Scottish territory, therefore relocating the kingdom disrupted the conversion narrative as 

well as the continuity of the Scottish royal dynasty. 
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 As a cleric writing to defend the English episcopal style church, Bishop William 

Lloyd fully intended to dismantle the first origin narrative, however he did not foresee the 

potential threat to Scottish royal authority which this displacement produced.  Thus a 

second argument developed over the collateral damage suffered by the Stuart monarchy’s 

legitimating narrative in Scotland. 

Bishop Lloyd set out to relocate Scottish settlement in Ireland up until the sixth 

century A.D. in order to counter the claim that the first church in the British Isles had 

been established without bishops.  Scottish or English Presbyterians had advanced a 

narrative that the Scottish Church which had been controlled by councils of monks 

known as “Culdees” in order to proclaim that the proper mode of church government in 

Britain was a Presbyterian model.  This effectively produced an origin story where the 

most legitimate form of British Christianity did not utilize an episcopal structure under 

bishops.
30

  Furthermore, this Presbyterian view was being adopted by some Protestants in 

England and thus threatening the established Anglican Church.
31

 

The logic of the Presbyterian argument here is identical to the way in which 

Williams and Stillingfleet argued against the Spanish canon preventing clerics from 

judging capital cases.  Institutions brought in from elsewhere and imposed on a pre-
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existing structure with local origins erased the existing balanced constitution.  The 

Presbyterian claim was that the introduction of bishops who were beholden to the Roman 

Pontiff for their office was exactly this kind of moment where the indigenous practices of 

the earliest Christians in Britain were displaced by a foreign attack. 

Lloyd argued against this claim by emphasizing historians who claimed the Scots 

lived in Ireland and not the area where they were later to found the Kingdom of Scotland.  

This displacement allowed him to avoid the claims that the original church in Britain, and 

therefore the exemplar upon which a native church should be modelled, was formed 

without bishops.  Note that Lloyd did not argue that the pattern of the original church was 

no longer authoritative over the Anglican Church of his day.  To make that argument 

would have been to reject the traditions of the Anglican Church which had been kept 

after the Reformation and which played a major part in the Church of England’s claims to 

have found a via media between the excess of Roman Popery and too radical Continental 

Protestantism.  Therefore, Lloyd worked to show that the claim for a founding under 

Presbyterian principles had to be false, because it could not have happened in the Isle of 

Britain at the time they claimed. 

In order to make this argument that the Scots were not present and therefore could 

not have established a non-episcopal church, Lloyd drew on a series of ancient and more 

modern historians to establish the settlement patterns in Britain during and after Roman 

rule.  He cited the historians Orosius and Claudian, who both wrote around the fifth 

century A.D. and claimed there were two people groups who lived on the Isle of Britain: 

the Britons who lived under the Romans in the south and the Picts in the north.  At this 
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time, the Scots lived in Ireland, which was known in to the Roman historians as the 

barbarous isle of Scotia.  They were a trans-marine people involved in raiding and piracy 

against the Romans and then the Britons who were left undefended by Rome.  Following 

the usage of Bede and the etymological arguments of Bishop James Ussher, Lloyd even 

threw the names of places into question.  He claimed that in the period up to the eighth or 

even the eleventh centuries, historians referenced Scotia and Ireland interchangeably.  

Any references to Scotia during this period likely did not mean the lands of the newer 

kingdom in northern Britain.
32

  

This question of where the Scots lived was further complicated by the ambiguous 

and inconsistent names of the territories and locations involved.  There was a historical 

tradition which treated the term “Britain” to refer to only the kingdom of England and not 

to Wales or Scotland (which was then referred to as “Albion”).
33

  So when the 

Presbyterians referred to Presbyterianism as the first model of Christian Church 

government in Britain, they were referring to the concept of the island containing 

England, Wales, and Scotland.  However, Lloyd would have to displace the claims of the 

Fergus myth from both the more general location of “Britain” as well as the more specific 

kingdom of “Albion”. 
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Further complicating the geographical terminology was a tradition of sometimes 

referring to the Kingdom of Britain (by which they meant England) as an island unto 

itself.  Despite the fact of physical land connecting the Kingdoms of Scotland and Wales, 

the English sometimes portrayed the Firths of Forth and Clyde as nearly meeting and 

making Scotland a nearly separate island.
34

  A passage from earlier histories reflecting 

this tradition posed particular problems for Lloyd, so he tried to resolve the seeming 

contradiction (although not in a completely convincing manner).  According to the 

historian Gildas, Roman withdrawal left the Britons “to be trampled by two transmarine 

Nations fiercely cruel, the Scots from the West and the Picts from the North.”  This 

presented Lloyd with a problem.  He had continuously stressed Ireland as the home of the 

Scots and northern Britain as the home of the Picts, but both were described as 

transmarine, which suggests they came from overseas.  Bede had dealt with this problem 

by claiming that the groups were described as “transmarine”, because they had come 

from across the Firths of Dumbritton and Edinbourgh.  Lloyd dismisses this claim by 

choosing to ignore the fact that both the Scots and Picts are lumped together in the 

description of “transmarine”.  Instead, he focused on the description of the Scots as 

coming from the West, which he takes to mean that they came from Ireland.
35

  

To supplement the claim that the Scots did not yet live in Britain when the Roman 

Empire fell, Lloyd presented the views of several historians who claimed their migration 
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from Ireland occurred during the fifth or sixth century and took centuries more to 

consolidate the kingdom.  Bede and the anonymous biographer of the life of St. Patrick 

both claimed that the Scots began to migrate out of Ireland during the last years of the 

Roman Empire.  However, this may have been a temporary settlement (or possibly more 

of a large scale raid), as the Briton Maximus raised an army and defeated an alliance of 

the Picts and Scots.  The Scots were so weakened by this defeat that they retreated back 

to Ireland.
36

   

Lloyd also attacked a legend concerning a fifth-century reconquest of Scotland by 

a second king named Fergus.  According to the legend, Maximus had killed the Scots' 

King Eugenius in battle.  His victorious army forced the Scots to temporarily flee out of 

the northern part of Britain and cross the Irish Sea.  The Scots claimed that their next 

king, the grandson of Eugenius, was named Fergus, and that he returned to Britain to 

claim Eugenius' old kingdom around 422.  Lloyd repeated Ussher’s rebuke of Scottish 

antiquities, which accused the Scots of duplicating a cloudy historical memory of an 

invasion under a king named Fergus.  Lloyd and Ussher suggests the Scots had simply 

transported the fifth-century king to an earlier point in time, where there had really only 

ever been one invading Scottish ruler named Fergus.  Furthermore, the more recent 

Fergus was the king who led the first migration of Scots out of Ireland and into Britain.  

Lloyd also implicitly suggested there was no relation between Fergus and Eugenius.  In 

addition to the problem of having duplicated the person of Fergus into two kings 

separated by roughly 700 years, Lloyd thought that the Scots were repeating inaccuracies 

even about the more recent Fergus.  He cited Irish genealogies which claimed that Fergus 
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was born long after 422.  These sources located the start of Fergus' kingship during the 

papacy of Symmachus, which only began in 498.
37

  Furthermore, Lloyd’s evidence 

showed that even after the Scots arrived they did not control much of what became the 

Kingdom of Scotland until centuries later.  The Scots were only able to subdue the Picts 

and incorporate them into a united Scottish kingdom around 850 A.D. after a long period 

of raiding from the Danes had militarily weakened the Picts.
38

  Following the claims of 

William Camden, Lloyd argued the Scottish kings gained Cumbria and Lothien from the 

English monarchs in exchange for their fealty and vows to defend the coast against Norse 

raiders.
39

 

These two arguments combine into one of the most important points which Lloyd 

was making: the Scottish kingdom did not exist in its modern form at the point when the 

Presbyterians claimed a non-episcopal church had been founded.  The first conclusion 

was not important to Lloyd in and of itself, but only mattered insofar as it allowed him to 

disprove the second set of ecclesiastical claims.  However, he miscalculated.  The first 

claim provoked Mackenzie’s rebuttals and necessitated the further defense of Lloyd’s 

position from his colleague Edward Stillingfleet.  In both of these responses, the main 

point of contention becomes the reliability of the historians which provided evidence 

either for or against the Scots inhabiting in Ireland. 

Mackenzie argued that Lloyd and Stillingfleet had misunderstood the Roman and 

Saxon historians who mentioned the Scots.  In particular, he objected to the claims that 

the Scottish monarchy and kingdom had been only a recent, medieval creation.  For 
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instance, Lloyd had insinuated the nation was named the “Scots”, derived originally from 

the Roman term “Scoto-Brigantes”, because they had been a dishonorable group of 

robbers.  Mackenzie countered with the argument that “Brigantes” had actually been 

derived from “Briga”, a word for hill.  Thus the name “Brigantes signifies not Robbers, 

but Highlanders.”
40

  With this argument, he tried to relocate the Scottish nation to the 

lands they inhabited in his own day. 

 The English were not the only foreign nation which wished to lessen the glory of 

Scottish history, as the Irish also tried to take credit away from the Scots.  Mackenzie 

claimed that the recent confusion concerning whether the Scots were in Ireland and the 

extent of their Irish origins was due to jealousy.  The Irish wanted to claim all of the great 

men and deeds of Scotland, and had therefore started the idea that Ireland was called 

Scotia Major and the colony in northern Britain called Scotia Minor.  Mackenzie claimed 

this was a very new distinction which was not found in any of the ancient or medieval 

authors, and it was clearly designed to allow the Irish to claim that the Scots owed all of 

their accomplishments to their descent from the Irish.  None of the sources between 300 

and 1100 of which Mackenzie had knowledge used the minor and major distinction, 

indeed only a couple of authors (such as Bede) fail to distinguish between the Hibernia as 

Ireland and Scotia for Scotland.
41

 

Likewise, Mackenzie used a geographical argument to suggest that the Scots had 

been fiercely independent and resilient neighbors to the Roman province of Britain as 

way of glorifying the nation and the reputation of its monarchy.  Instead of being 
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cowardly brigands who raided Roman farms for animals or loot (as his English opponents 

had suggested), this narrative reshaped the struggle as one of glorious resistance to the 

incursions of a strong and despotic imperial power (not at all dissimilar to the Scots’ later 

resistance to the English attempts to conquer them).   

Stillingfleet rejected the Scottish historians who had provided the foundation for 

the myth that the kingdom had been founded long before the time of Christ.  He 

attributed the tale not to intentional deception, but to the overly credulous writers Fordun 

and Hector Boethius who adopted fabulous elements as a result of too closely following 

the literary examples of classical writers.  Later writers continued using these elements 

and perpetuated the idea of an early foundation for the kingdom and descent from 

classical Greek or Egyptian origins.
42

  In place of these literary historians, Stillingfleet 

used Irish authorities who showed how the Scots may have become confused about their 

own history.  For instance, an account of the Irish kings included a king named “Carbre 

Lifachair” who lived about 284 A.D.  The Scottish account of their royal lineage included 

a king with the same name who supposedly lived at the same time as Christ.  Stillingfleet 

claimed that records of this king must have been confused by a Scottish historian who 

would have been less skilled in the old Irish tongue than a native of Ireland.
43

  Likewise, 

Stillingfleet used Irish sources to show that there had been no kingdom named Dalredia 

before the early sixth century.  The only kingdom in northern Britain at that point had 

been the Picts.
44
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Stillingfleet later compared the Scots’ retention of these tales linking their nation 

to famous classical societies with the mythical origins of other European lands.  

According to Stillingfleet, most of the nations of northern Europe had previously 

proclaimed some sort of ancient foundation from the Greeks, Trojans, or Romans.  The 

northern nations in particular fell into this problem, because they all had a tendency to 

glorify their fertility and hospitality of their land and the prestige of their descent.
45

  In 

the not too distant past, the French, English, and Spanish had all come to reject earlier 

myths that they were descended from these classical cultures.  Stillingfleet acidly pointed 

out that giving up these myths had not harmed any of these strong monarchies, and none 

of these modern royal lines were insulted or threatened by historians showing that these 

tales were based more on myth than reality.
46

  In other words, the institutional 

continuities which had developed in the post-classical ages were strong enough to 

legitimate state authority independently of the prestige of the Greeks, Trojans, or 

Romans.  Stillingfleet was not abandoning the idea that continuity legitimated 

institutions, but instead he was suggesting that the appeal all the way back to the first 

settlement was no longer practically defensible nor ideologically necessary. 

Geography played two roles in this argument: it explained why the Scots had 

accepted a set of erroneous myths for so long and why there was an alternative (and 

likely more accurate) account available from the Irish historians.  The inaccuracies to 

which the Scots and other northern nations were susceptible arose out of an instinct to 

glorify their lands and climates by linking them to the famous peoples of the classical 
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Mediterranean.  Mackenzie used this kind of logic to argue that the Scots had benefited 

from the superior climate of northern Britain (as compared to Ireland) and therefore 

developed a temperament which differed from the Celts who stayed in Ireland.
47

  This 

same tendency occurred with Fortescue’s praise of England’s fertility and the role it 

played in helping to perpetuate the common law jury system.  The myth of classical 

immigration and foundation served to prove that the new kingdom had favorable climatic 

conditions and fertility, and that the institutions which grew up after this immigration 

were suited to the powerful and free descendants of these famous nations as well as the 

areas in which they settled.  Finally, Stillingfleet invoked the superiority of the Irish over 

the Scottish historians, which he based on his assumption that the Irish had a greater 

degree of local and cultural continuity which endowed their histories with greater 

authority than those of the Scots who migrated in the fifth or sixth century.  This is an 

important instance of yet another polemical strategy which invoked and connected 

geographical location and continuity. 

Local Knowledge Preventing the Foreign Erasure of History 

Part of the problem of historical memory and proving continuity was that 

outsiders had an incentive to distort the past.  Aggressive neighboring nations had a 

rational incentive to try to disrupt or eliminate historical and institutional memory in 

neighbors who they hoped to conquer and incorporate.  Furthermore, each nation had an 

instinctive tendency to glorify its own past and diminish the accomplishments of 
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competing neighbors.  There were multiple ways in which such tendencies towards 

antiquarian competition appeared in these polemical histories.   

In response to the English clerics’ attempts to displace the Scottish nation to 

Ireland before the sixth century, Mackenzie argued that his nation had maintained a high 

degree of continuity with their past through local memory and oral retelling of traditions.  

These mechanisms reinforced the written records of Scottish history, and should have 

been considered important proof for the age of the Scottish monarchy which his English 

opponents wanted to ignore.  They wanted proof in the form of authoritatively produced 

written documents, but such sources simply were not available for that era of Scottish 

antiquity.  Mackenzie explained why this was the case when he argued that Scottish 

history had survived attempts to erase the nation’s past, just as the Scottish kingdom 

managed to survive multiple attempts from would be conquerors.  This survival was 

based on the continuity of local tradition, but also helped Mackenzie explain why the 

Scots did not have an extensive documentary archive upon which to ground their history. 

Mackenzie gave oral history and tradition a very prominent place in the earliest 

history of the Scots in Britain, because he argued that the oldest, pre-Roman tales would 

have been passed down as oral histories through the druids of pagan Scotland.  He 

extrapolated from the claim found in Julius Caesar’s account of the British Isles that the 

learning common to all the Gallic peoples had originally come from the druids of Britain.  

The Scottish kingdom in northern Britain had access to these same oral traditions passed 

down through the druidic education, which focused on teaching new priests to accurately 

transmit and preserve this legacy.  Because of their religious vocation and education, 
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some of these druids became priests or monks after converting to Christianity.  They 

retained the stories they had memorized during their youth and transmitted these accounts 

to monastic recorders who produced the first written accounts of Scottish history.
48

  

Mackenzie also pointed out that many important historical traditions about classical 

Greek, Roman, and Jewish history went through similar processes where previously 

orally-transmitted histories were copied after a centuries-long gap between the actual 

events and the point where they were written down.  This gap and reliance on previously 

unwritten testimony was not considered a problem in the case of classical historians such 

as Herodotus, Livy, or Josephus, therefore it was not enough to disqualify the Scottish 

historians.
49

  Furthermore, this was a historical principle which at least one of his 

opponents had implicitly accepted by using oral traditions in his own work on Christian 

antiquity.
50

  By invoking the method of recording and importance of oral history to these 

authoritative classical historians, Mackenzie was effectively telling his opponents that 

they could not hold a double standard that denied the veracity of Scottish oral history 

while accepting histories based on similar sources. 

Mackenzie continued this discussion of oral history with a more specific 

discussion of why the traditions of Scotland were likely to have been particularly well 

preserved.  Oral traditions were an important part of Scottish historical memory in 

general, especially due to the importance of family/clan identity and history.  Therefore, 
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the Scots were accustomed to preserving the past of the ancestors by passing the tales 

orally from generation to generation.
51

 

Recent historians have described differences which reinforce Mackenzie’s 

observations about the contrast between English and Scottish approaches to history, and 

especially the role of family histories to descendants in Scotland.  Arthur Williamson 

argues that Scots wrote history as the “histories of great families as general histories of 

Scotland”, whereas the English adopted an institutional approach by writing 

“parliamentary histories which served as general histories of England”.
52

  Claire Jackson 

ties this Scottish conception of history as noble houses to the constitutional idea that the 

great nobles acted as a check or even corrective to misguided monarchs.
53

  In other 

words, preservation of local memory served to both establish the shared identity of a 

family across time and multiple generations, and simultaneously served as a possible 

ideological weapon.  Although the phenomenon Jackson describes was used as a form of 

resistance to the monarchy, it is indicative of a wider culture of family and oral memory 

which would have helped shape Scottish attitudes about how to construct and legitimize 

the past.  Furthermore, the difference of emphasis between Scottish and British styles of 

history would seem to be borne out by this debate. 

Mackenzie took the Scottish propensity for oral family histories and then 

expanded the argument to show why a national history would be even more accurately 

preserved in an oral tradition.  Because the history of the monarchy touched on the 
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memory and affairs of the entire kingdom, changes to the narrative would have been 

noted and contradicted by other members of the nation.  The history of a single family 

might have been embellished upon or changed over time, but more widely disbursed 

knowledge of the history of the nation and monarchy would have corrected for any local 

distortions.
54

  The ruling dynasty was a family whose affairs affected the entire kingdom, 

hence their history would be the most widely known by intersecting with all other family 

histories.  The danger of a single family distorting the narrative and passing down an 

erroneous history was still a danger at the local level, but such a revisionist account 

would be noticed in the broader audience of the entire kingdom. 

Interestingly enough, Mackenzie implicitly illustrated this principle that a single 

family might introduce an erroneous history when he later argued that Lloyd’s attack 

effectively amounted to a defense of a familial misconception.  According to Mackenzie, 

the position that Fergus and the Scots had arrived in 330 B.C. had been universally 

accepted until the year 1572 when the historian Luddus had opposed it with the claim the 

Scots only arrived in the sixth century after Christ.  Lloyd renewed this misconceived line 

of history when he “upon the pretext of answering a very silly and inconsequential 

Argument against Episcopacy, has undertaken the defense of Luddus, his Kinsman.”
55

  In 

Mackenzie’s eyes, Lloyd’s work was a case where family stories or the defense of the 

family reputation led to misguided arguments on behalf an incorrect narrative which 

Mackenzie claimed ran counter to all previous authorities. 
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Another effect of the importance placed on family lineage and oral retellings of 

the connection between current members of the family and their ancestors occurred 

during the pageantry of a royal coronation.  The new monarch traditionally recited the 

entire list of their ancestors at the coronation,
56

 which simultaneously reinforced the 

ruler’s legitimacy through continuity to this succession of ancestors and endowed that list 

of historical figures with an official authority as the definitive history of the ruling 

dynasty.  Mackenzie reproduced this ceremonial exercise in text at the end of his 

pamphlet when he illustrated how the Stuart dynasty had inherited the royal authority of 

various other Crowns which had at one time been independent kingdoms in Britain.  The 

royal lines of the Picts, Danes, Britons, Saxons, and Normans had all been incorporated 

into the Scottish line which had outlasted them all.
57

  He further expanded on this 

importance of this lineage when he countered Stillingfleet’s accusation that the age of the 

monarchy was an antiquarian and not political question.  Apart from the largely 

ceremonial occasion of the coronation, James VI and I and Charles I had both explained 

their royal authority in Scotland as being linked to their illustrious and long line of 

ancestors.
58

  Thus the debate was over a political (and not merely academic or 

antiquarian) question, because the Scottish kings justified their authority to the subjects 

of that kingdom in these terms. 
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This royal affirmation of the longevity of the royal line was also closely linked to 

an old struggle to maintain Scottish independence from the aggressive expansionist 

policies of the English.  The Scots claimed to enjoy an unsurpassed amount of continuity 

with their past, because their kingdom, great families, and the monarchy as a whole had 

never been permanently overrun by foreigners.  Scottish tradition was thus more likely to 

be accurate concerning the political institutions and events of the distant past.  Mackenzie 

believed that the Scots’ shared memories were certainly better kept than those of their 

southern neighbor.  English historical memory had likely suffered many distortions and 

erasures from the various invaders who came into the kingdom.
59

  The underlying logic 

here was that invaders trying to gain control over a kingdom typically wanted to replace 

its old institutions with their own.  They tried to suppress the memory of how the pre-

conquest society had worked so as to endow their modifications with an air of 

unquestionable authority.  Such an erasure made the new territory easier to govern by 

eliminating the appeal to pre-conquest tradition and a political or national identity 

separate from the conquering kingdom or dynasty’s authority.  The Scots were intimately 

familiar with this form of cultural and historical aggression, as certain English invaders 

trying to conquer Scotland had unsuccessfully tried this strategy of erasing the record of 

an independent Scottish past. 

In one instance, Mackenzie defended the integrity of Scottish antiquities by 

illustrating the lengths to which the English would go to try to erase their neighbor’s 
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sense of geographic and historical continuity.  This effort involved the destruction or theft 

of written records which could have helped prove the authenticity of the Scots’ history.  

The Scots also used a similar logic in explaining why their own history was likely to be 

more accurate and connected to the past than their often invaded English neighbors.  In 

both cases, erasing the links between people, place, and shared history allowed the 

foreign power the opportunity to dislodge customary continuity.  

One of Lloyd and Stillingfleet’s complaints was that the Scottish historians too 

frequently relied on obscure or unprinted sources, and thus they insinuated that the 

sources either did not exist or could not stand up to critical historical inspection from 

unbiased foreigners.  Mackenzie countered this objection by claiming the Scots had been 

forced to rely on the attestation of the existing histories which had been written from 

original documents.  This unfortunate circumstance was not really the fault of the Scots, 

as the documents’ disappearance was likely the fault of various English invasions.
60

  

After Mackenzie countered Lloyd’s attack on the Scottish historians with this argument, 

Stillingfleet took him to task for perpetuating the Scots’ reliance on a handful of dubious 

sources which could no longer be verified.  The resulting argument was effectively a 

contest between two national narratives: English accusations against the traditions of 

their slightly gullible northern neighbors, and the Scottish insistence that the documents 

had existed until they were destroyed by the hostile actions of this opposing nation. 

Scottish records and national history suffered at the hands of consciously inflicted 

campaign of English destruction and suppression which went far beyond the normal 

dangers to paper records.  Mackenzie claimed the disappearance of the documentary 
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evidence was far from being a case where the Scots destroyed the documents “to prevent 

further inquiry” (as his opponents insinuated).  The documents were systematically 

targeted and destroyed by the English during two separate attempts to reduce Scotland to 

a conquered province.  First, Edward I took as many of their records and histories as he 

could find after invading Scotland.  This was part of the aggressive monarch’s policy of 

trying “to abolish all memory of our Nation” as an independent entity.
61

  The only way 

that Edward I could press his claim that the Scottish monarchs owed their crown to 

English overlords was to steal a large number of Scottish documents that confirmed the 

independence of Scotland and explained the basis of its claim to the disputed counties 

along the border with England.  In place of the history and supporting documents proving 

Scottish independence, Edward I had substituted a narrative of Scottish submission to the 

English Crown.  For instance, the English historian Hollinshed repeated an old claim that 

the Scots were descended from Albanactus, the second son of Brutus.  This tale was 

obviously a ploy of Edward I designed to allow him to claim that the English dynasty 

descended from Locrinus (Brutus’ eldest son) had a hereditary right of homage from the 

Scottish descendants of Albanactus.  According to Edward’s propaganda, Scottish kings 

had acknowledged the over-lordship of the English kings by performing this duty.  

Mackenzie objected that some of the Scottish kings who supposedly paid homage to 

English simply never existed.  If the Scottish kings ever paid homage, it was for the 

possession of certain counties that had originally been granted to them under the 

condition that the Scots help defend the Britons against the Saxons.
62

  Thus the Scottish 
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kings were the heads of an independent dynasty which did not owe its existence to the 

will or authority of the English line. 

The second incident of documentary destruction came about due to the incursion 

of the Cromwellian army during the Interregnum.  After the New Model Army had 

subdued the Scots, Cromwell removed many of the remaining documentary sources for 

Scottish history and sent them to London.  Mackenzie provided less analysis of English 

motives in this case, but does mention that the documents were not destroyed outright by 

the Lord Protector.  In fact, they were destroyed only when the vessel transporting them 

back to Scotland was lost at sea.
63

  Although Cromwell did not intentionally destroy the 

records to erase Scottish memory and identity, the fact he took them in the first place 

demonstrates that there was some ideological or propagandistic value to holding and 

controlling access to these documents. 

These examples show the importance of geography to polemical arguments about 

history in two different ways.  First, as an accident of geography, a nation might be near 

to an aggressive neighbor with designs to invade and conquer.  In such an event, that 

invader would have good reason to try to erase the newly subjugated nation’s sense of 

memory and identity, as this suppression would help incorporate a formerly independent 

land into a new territorial kingdom.  Such episodes threatened to disrupt historical 

memory either by subduing the entire nation (as happened to England under its several 

conquerors) and changing practices and memory, or aggressors’ actions might destroy the 
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  Mackenzie, A Defence of the Antiquity of the Royal Line of Scotland, 46.  The legal registers for Scottish 
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of Scotland” (Edinburgh: NAS, 2012), http://www.nas.gov.uk/about/history.asp (accessed Mar 6, 2014). 
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proof which a nation had of it past (as in the case of Scotland).  In both these cases, 

traditions of local knowledge could remain and keep the social and ideological memories 

of the past alive.  Such memories were particularly likely to be preserved by a populace 

which was familiar with the locales where important events occurred or older customs 

had been practiced, especially when the ancestors of local families were involved.  These 

factors allowed arguments in favor of locally maintained traditions as a legitimate form 

of evidence, especially in cases where more solid documentary evidence could not be 

found or had been destroyed. 

Conclusion 

 In these arguments about British institutional history and its effects on 

contemporary problems, geography took on a role that was analogous to that of a 

political, social, or religious institution in the sense that it was yet another element which 

could help prop up ideological interests but could also be attacked through historical 

argument.  If we consider geographical location to be another linking factor of society 

and history, the same basic strategy of tying institutions together in a narrative of co-

dependence comes to the fore. The suitability of existing institutions was used in 

arguments seeking to maintain or disrupt continuity.  In other words, some arguments 

which sought to build a vision of a closely interwoven institutional fabric used 

geographical location as one of the threads within the fabric. 

 As in the other varieties of arguments, opponents were not convinced by these 

arguments and their attempts to fix geography as an element in a historical narrative with 

ideological consequences.  The place in which events occurred or institutions came into 
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being was always linked to a host of other institutional narratives and interests, hence 

accepting opponents’ arguments about geography entailed changing the normative vision 

of how society worked and what policy should be followed in a given situation.  With so 

much at stake, the addition of an argument about geography was another instance of an 

ineffective argumentative strategy which could be pursued within the shared framework 

of how to use institutional history to make ideological arguments. 
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Conclusion 

  

The overarching intellectual framework and specific argumentative strategies 

found in these Restoration polemics have important implications for the nature of 

political, religious, and intellectual culture during and immediately after the Exclusion 

Crisis.  Illustrating these patterns of thought, and the argumentative strategies they gave 

birth to, reveals a broad set of unstated assumptions about the theoretical structure of 

society of late seventeenth-century British public discourses.  In particular, the 

overwhelming consensus on how to apply historical precedents to contemporary 

problems speaks to a current debate in the historiography of the English Revolution of 

1688. 

The unanimous acceptance of the same interpretive framework for history was 

predicated on a shared conceptualization which created historical linkages between the 

core components of the different British societies.  These interconnections were 

ideologically important in both historical and contemporary affairs.  The recurring 

argumentative pattern of tying the histories of institutions to other institutions or 

historical and geographical linkages all speaks to a shared view of society.  Indeed, each 

writer’s argumentative strategy could only work if they all adhered to the idea that the 

kingdoms of England and Scotland were formed from a composite fabric of mutually 

supporting institutions.  From a modern standpoint, the universality of this argumentative 

and conceptual frame (ie to debate entirely in terms of institutional history) is surprising.  

In our twenty-first-century political discourse, many different frameworks for 

understanding the structure of society and debating policy choices compete against each 
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other.  In particular, the dominance of a democratic electoral system and liberal political 

philosophy mean that much more attention is paid to narratives or arguments centering on 

individuals, because they are presumed to be the basic building blocks of modern society.  

British writers in the seventeenth century did not share this view.  The institutional and 

historical focal points of their arguments are indicative of a completely different way of 

understanding how society was constituted. 

Various argumentative strategies could be invoked and tailored to fit the 

particular needs of an individual ideologue within a common framework of institutional 

history.  Some of these institutions even could be thought of as microcosms of society as 

a whole.  For instance, the conflict between Bishop Barlow and the other bishops 

illustrates that the clerics fighting to control the direction of the Anglican Church could 

adopt the same conceptual framework and argumentative strategy to debate the relative 

powers of institutions such as the Queen’s College within the larger institution of the 

Church. 

Another important consequence of this way of understanding society was the 

overwhelming importance of institutional history in polemical argument.  This was a case 

where the way in which contemporary, seventeenth-century society was implicitly 

understood by those writing history affected the type of history they produced.  The 

narratives they created either bolstered or denied claims of institutional continuity and 

codependence.  The writers clearly assumed that the correct policy choice would be 

clearly identified if the correct historical narrative of institutional development prevailed.  

Perhaps the most important benefit to be gained by controlling such institutional 
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narratives was that the interconnected institutional histories allowed writers to create an 

understanding of the proper balance between institutions.  By showing how institutions 

were supposed to relate to each other, they effectively crafted a picture of what the well-

balanced constitution of England or Scotland had looked like in the past.  They implicitly 

believed that the ideal solutions to contemporary policy dilemmas were to be found by 

maintaining continuity of institutional form and function.  This continuity would ensure 

that each important governmental, spiritual, and social function of the complex fabric of 

each kingdom continued to work correctly and would not encroach on the institutional 

turf of other elements. 

Furthermore, this understanding of the fabric of society as made up of interlinked 

and bounded institutions also helps explain the threats which various writers identified 

both in contemporary issues and out of historical experience.  The institutional narratives 

they constructed prominently featured incidents of rupture.  These breaks in continuity 

were nearly always portrayed as the results of scheming individuals who sought to 

aggrandize their own personal or institutional power when they used force or fraud to 

intrude into the proper authority or function of another institution.  The single exception I 

found to this pattern was Hunt’s invocation of a period of special spiritual gifts and 

divine providence during the Apostolic age of the early Christian Church.  In other 

words, a legitimate rupture in institutional continuity literally took divine intervention.  

Quite honestly, I did not expect to find this level of conceptual agreement, because such a 

consensus requires a basic acceptance of two distinct sets of ideological viewpoints 

which are frequently contentious.  First, they agreed on the nature of contemporary 
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society; secondly, they shared a set of practices on how historical examples and thinking 

applied to particular problems.   

Such a level of consensus on the link between society and history is surprising for 

a community which was becoming so ideologically polarized.  Following trends in recent 

scholarship, particularly the work of Steve Pincus, I expected to find a diversity of 

opinions on the constitution of British society and the relevance of past examples to the 

problems of the 1680s.  At its core, Pincus’ 1688: The First Modern Revolution is 

centered on attacking the claim that the events of 1688 were driven by a strong 

conservative instinct where the English defended their distinctive polity and way of life.  

According to the traditional narrative, they reacted to a series of provocative actions from 

the would-be despot, James II, with a remarkable restraint and consensus indicative of the 

best aspects of the English national character.  In response, Pincus seeks to replace this 

old commonplace with the claim that the Revolution in 1688 gave rise to a new kind of 

modern state that has exerted a profound influence over the modern world.  The older 

view that the Revolution was essentially conservative (advanced by historians such as 

Thomas Babington Macaulay) has to be modified in response to new evidence and 

analysis of the social, political, and economic history of late seventeenth-century 

England.  All of these aspects of society were undergoing relatively rapid change, and the 

state created by the revolution reflected these changes with a powerful, modern state 

based on principles of law and representative government (not on the despotic French 

model of Louis XIV which James II seemed to admire).  Pincus contends that the 

advocates of revolution largely achieved these goals and transformed the English state, 
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but only after engaging in revolutionary conflict which was not as bloodless as the 

nineteenth-century Whig historians liked to portray it.
1
 

Pincus provides an extended discussion of what he thinks is entailed by the term 

“revolution”, and comes to the conclusion that a true revolution requires an abrupt 

political AND socioeconomic change which amount to a structural and ideological break 

with past practice.  Thus modernization and revolution go hand in hand, because there 

needs to be a conscious recognition that society is changing and evolving and needs a 

new political/ideological order to reflect these changes.  Such large scale change usually 

requires armed conflict and ends with the result that a new order replaces older practices 

and ways of thinking.
2
  Pincus believes the English revolt against James in 1688 fits all of 

these criteria. 

Pincus also notes the intellectual genealogy of the idea that the Revolution was a 

fundamentally conservative political movement.  His definition of conservative and 

radical revolutions is revealed through his description of the Duke of Monmouth’s 

                                                 
1
  Steve Pincus, 1688: The First Modern Revolution (New Haven: Yale University Press, 2009), 3-8.  

Pincus expands on this basic idea by claiming that the battle during the Revolution of 1688 was not 

between modernizers and traditionalists, but was instead waged between two models of state 

modernization.  Although he rejects the usefulness or coherence of the concept of modernity as a 

general descriptor, Pincus argues that the existence of a modern state is a viable historical phenomenon 

characterized by a centralization and bureaucratization of power in conjunction with a consciousness 

that they had broken away from previous practice.  The new form of state in turn made possible further 

social and economic changes, although it would be going too far to claim a deterministic relationship 

between the state and social transformation.  In the late seventeenth century, the revolutionaries were 

confronted with two alternative visions of how to build a centralized state—one French, one Dutch.  

They rejected the royalist, authoritarian French model and instead chose a commercial, constitutional, 

liberal, and Protestant regime at least partially modelled on the United Provinces. (8-10) Pincus later 

argues that that this pattern occurred in a number of revolutions.  An expansion of the state preceded the 

English, Cuban, and Iranian Revolutions, suggesting that people who fear a growing government and 

possible tyranny can be driven by desperation to revolt before the state becomes so powerful that such 

action would be futile. (40) 
2
  Admittedly, Pincus is responding to a different set of concerns which owes a lot to theories of revolution 

drawn from political scientists such as Samuel Huntington, Theda Skocpol, Charles Tilly, and 

Barrington Moore.  Pincus, “Chapter 2: Rethinking Revolutions” in 1688, especially 30-45. 
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Rebellion.  Pincus labels the Duke of Monmouth’s rebellion a conservative rebellion on 

the grounds that he claimed to be the legitimate heir to Charles II and promised to defend 

English liberties and the Protestant religion.  He then uses the fact that Monmouth 

received little in the way of support from most of the population as evidence that 

conservative, anti-Catholic politics were not the most important factor of James’ early 

years as king.
3
  Throughout this analysis, Pincus focuses on the ideological power of 

fear—namely the fear many English subjects felt that Monmouth would disrupt the 

dynastic succession and destroy the civil order.  He uses this claim to argue that they felt 

a high degree of support for James and that the monarch’s religion does not matter.  

However, this conclusion falsely assumes that people can only be afraid of one thing and 

the fear remains constant.  It would be much more realistic to understand the subjects 

fearing both a civil war brought about by a usurper and the possibility of a Catholic 

despotism.  The former concern became temporarily much more threatening when 

Monmouth landed in Lyme Regis. 

Pincus argues that the prevailing wisdom that the Revolution of 1688 was 

primarily motivated by religion was incorrect, because James II had widespread support 

when he came to the throne in 1685.  The traditional interpretation of the early period of 

James’ reign follows Macaulay in depicting this as a carry-over effect from the Tory 

triumph against the Whigs during the Exclusion Crisis and Rye House Plot.  Despite his 

Catholicism, James’ subjects looked forward to a rule which they hoped would maintain 

English liberties and the Protestant religion. Indeed, many individuals who became 

proponents of the Revolution or important officials under William and Mary celebrated 
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James II’s ascension in 1685.  Pincus seems to take all these ceremonious public 

declarations at face value and does not discuss the ideological implications of what it 

would mean to neglect such claims of loyalty, especially when he claims that “[m]ost in 

England, including many who had misgivings about a Catholic king, were largely 

reassured by James’s promise to govern within the legal framework of church and state,” 

though he later admits this loyalty “remained limited and conditional.”
4
   

Pincus claims that long term changes in English social and economic conditions 

provided the necessary preconditions for a revolution in this sense.  He argues that the 

English had transformed their agricultural and commercial economy by the mid to late-

seventeenth century by consciously pursuing the economic policies which had 

transformed the Dutch Republic.  This shift was reflected in several other areas as well.  

Population became more concentrated in urban areas, with up to 40% of England’s 

people in urban areas by 1700.  This had the effect of reducing the portion of the 

population involved in agriculture and freeing labor and capital to participate in the 

manufacturing and merchant economy, which in turn transformed English society.  

International trade also increased and provided new opportunities for capital and 

economic growth for England at a time when most of the rest of the Continent was 

experiencing a prolonged depression.  The importance of overseas trade with the colonies 

encouraged the development of the financial, banking, and insurance sectors which made 

London a world leader in these commercial sectors during the late seventeenth and early 

eighteenth centuries.
5
  It also led to an increased attention in public dialog on the political 
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5
  Pincus, “Chapter 3: Going Dutch” in 1688.   
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economy of the nation.  Thus political economy appeared alongside the religious and 

political concerns which had been the traditional subjects of ideological conversation.
6
 

Likewise, he persuasively argues that James II’s reign marked a decisive change 

in ruling style and especially religious policy which revisionist historians have recently 

downplayed.  For instance, Pincus convincingly rebuts claims that James was committed 

to a broad policy of religious pluralism and toleration
7
 and shows that James and his 

court tried to implement policies which punished anyone who spoke or preached against 

Catholic dogma.  James equated attacks on his religion as attacks on the regime, and 

actively purged officials or courtiers who disagreed with his religious policy (frequently 

replacing them with Catholics).
8
  Likewise, James committed England to a policy of 

military expansion which was specifically modelled on the army and navy being built by 

                                                 
6
  Pincus argues that Habermas’ identification of 1688 as a key shift in English public discourse has been 

misunderstood by many scholars.  He notes that the ideas of political economy, focusing on 

manufacturing rather than agrarian production and emphasizing the importance of the free flow of 

information, became a much more prominent part of political and ideological discussion.  De-

personalized political authority combined with the developing structures of a mercantilist economy gave 

rise to the classic expressions of bourgeois political culture in the eighteenth and nineteenth centuries, 

but these concerns had begun to slip into public conversation during the closing decades of the 

seventeenth century.  The focus on commodity exchange and labor set apart the new bourgeois public 

sphere from earlier loci of public discourse which prominently featured debates on religious or political 

authority or the common good.  Public discussion of all varieties was suppressed under James II’s rule, 

but came back with a vengeance after the Revolution when the government encouraged the new 

political economy as a means to make Britain more powerful than its European rivals.  Steve Pincus, 

“The State and Civil Society in Early Modern England: Capitalism, Causation and Habermas’s 

Bourgeois Public Sphere” in The Politics of the Public Sphere in Early Modern England (Manchester: 

Manchester University Press, 2007), 213-221. 
7
  Pincus’ targets here are revisionists such as Robert Beddard, John Miller, Mark Goldie, and Tim Harris.  

Pincus distills their explanation of the Revolution into the claim that “James failed….not because he 

managed to provoke a fundamentally liberal English political nation, but because in pursuing liberal 

policies James angered a narrow and bigoted political elite.”  Therefore, the picture of an “Anglican 

Revolution” against a tolerationist king allying himself with Whig Dissenters is incorrect. Pincus, 1688, 

119-121, 179. 
8
  Pincus, 1688, 166-176.  James particularly miscalculated the level of popular support for Protestant 

dogma when he attacked Bishop Henry Compton for preaching anti-Catholic ideas.  This had the effect 

of uniting Anglicans and Protestant Dissenters against their Catholic king and his religious policies and 

apparent disregard of legal process.  The accusation that James disregarded the law only became more 

intense with the imposition of Catholics into Magdalen College and trial of seven bishops for seditious 

libel. (188-189) 
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Louis XIV.  This large and well-trained force was intended to both fight other European 

kingdoms as well as establish James’ supremacy at home.  The army was deeply 

unpopular amongst almost all sectors of English society due to the ways in which James 

ignored the law to create it and forced people to pay for quartering the army.
9
  

Furthermore, Pincus claims that the expansion of the government and bureaucracy made 

royal policy felt more acutely at the local level.  This had the unintended consequence of 

politicizing the lowest levels of the social ladder into a broadly based and vocal 

opposition.  James responded to this local resistance by trying to build an alliance with 

Whig and Dissenting Protestant circles, though they did not trust the King and he was 

unable to convert them to his cause.  Many of his Tory supporters felt betrayed by this 

alliance and became even less cooperative than they had been.
10

 

Part of Pincus’ argument that the Revolution of 1688 was transformative is based 

on the belief among mid to late eighteenth-century British and European writers that the 

Revolution created a new type of government and society in England which was a 

precedent for how to develop a free and successful government.  The centenary 

anniversary of the Revolution was celebrated in these terms in Britain and America as 

well as invoked one year later by French Revolutionaries.
11

   These views had their 

origins in the years immediately after the consolidation of the Revolution.  By the mid-

1690s, the Whigs had begun to depict the Revolution of 1688 as a radical departure from 

the earlier regime.  In other words, it was a true revolution where they overthrew a 

despotic regime and established a new state legitimated by a new political principle –the 
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rule of popular sovereignty.  The revolution also transformed society by changing 

religious life (via toleration for Protestant Dissent) and economic life (by placing a higher 

value on labor as the source of property).  This changed set of views remained dominant 

among the Whigs of the early eighteenth century and appeared in their attacks on the 

Tory minister Henry Sacheverell in 1710.  This interpretation of the revolutionary 

importance of 1688 was discarded by the dominant Whigs during the ministry of Robert 

Walpole, who insisted that the Revolution was but a corrective measure undertaken by 

Parliament that protected the English constitution from the radical changes James had 

been trying to introduce.  The Opposition Whigs continued to maintain that 1688 

represented a moment when the people rose up of their own accord and established the 

principle that the Crown and Parliament did not have the ultimate authority.
12

  The 

conservative revolution interpretation came to dominate the period after the French 

Revolution, because the English contrasted their civilized and non-violent “Glorious 

Revolution” with the chaos and instability of the Continent.  This perception appeared a 

historical consensus in the work of nineteenth-century Whig historians as well as in a 

laundry list of important, twentieth-century historians of Britain from a wide variety of 

ideological perspectives.
13

 

Although his analysis focuses on a different set of political concerns, Pincus’ 

analysis of state modernization suggests a likely concurrent ideological shift in the 

application of history which I did not find.  Pincus focuses on the link between 

socioeconomic transformations and political revolution, whereas I am focused upon the 
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theories which political and intellectual elites were using to formulate a vision of their 

society and its history.  This is not to say that the transformations which Pincus has 

identified did not occur, but it does suggest that contemporaries had not yet recognized 

the changes as a systemic transformation.  Without the recognition that the world had 

changed in a way that required new justifications for state legitimacy, the pamphleteers 

continued to apply theoretical assumptions and methods of argument fundamentally 

borrowed from late medieval or Renaissance political theory.  When called upon to 

formulate an argument about what was appropriate to Britain in 1680, these writers 

universally looked to the past and assumed it continued to provide the proper model for 

their own day.  If the changes Pincus identified were perceived and became part of the 

world view of seventeenth-century Britons, we would expect to find a society where 

some polemicists argued that the past no longer an adequate model for understanding 

what policies ought to be followed in the 1680s.  The pamphlets I examined all come 

from a period between three and nine years before the Revolution, a period where we 

would expect ideological debate to reflect the recognition of change and a desire to 

modernize the important institutions of English life.  Yet such a debate over how to 

modernize the kingdom and decisively break with past practice not only did not happen, 

but resembled the deepest fear of the pamphleteers.  

The argumentative patterns and ideological assumptions I found correspond to a 

different explanation of political and ideological culture described by J.C.D. Clark as the 

“ancien regime”.  Clark claims that there was one dominant set of political ideas in 

England during what he calls the “long eighteenth century” between the beginning of the 
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Restoration in 1660 and the eventual reforms to voting and Catholic rights in the early 

nineteenth century.  In between these mileposts, Clark identifies a social mind set and 

political culture that emphasized constitutional continuity and the Protestant religion.  

Instead of allowing a narrative of a teleological progression into modern British society, 

Clark stresses the continuities in thought which unite the social, political, and religious 

ideas and arguments which were born after the Restoration.  The historical fact that 

England became an open, representative government with constitutional monarchy in the 

1830s was by no means fore ordained by the ideological culture of the long eighteenth 

century.
14

 

According to Clark, the frequent characterization of English society in the 

eighteenth century as either attempting to become modern or as a completely reactionary 

and static are both false.  Society during the long eighteenth century may have been 

dominated by a patrician hegemony, but the propertied classes of land owners and 

merchants were not mutually exclusive and frequently engaged in both traditional and 

innovative economic activities.  In this view, old interests and some of their traditions 

helped facilitate changes such as the rise of a manufacturing sector, thus the traditional 

and the new were able to coexist.  Thus the picture of a conflict between entrenched 

traditional interests and modern innovation is an anachronistic representation which 

amounts to a teleological explanation of how the modern, democratic state of Britain 
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  J.C.D. Clark, English Society, 1660-1832: Religion, Ideology, and Politics during the Ancien Regime, 

2
nd

 ed (Cambridge: Cambridge University Press, 2000), ix-xi.  Although I did not set out to intervene in 

the debate about the nature of the revolution when I started this dissertation, I realized after about a year 

of working with the sources that there was an overwhelming consensus about the nature of British 

society and how to use history in ideological debate.  This set of realizations about historical argument 

in public debate has a much narrower application than Clark’s expansive study, but the findings do 

correspond to the conservative social instincts Clark finds in the “long eighteenth century”. 
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emerged.
15

  Figures like Edmund Burke saw the English constitution of the eighteenth 

century as having re-found its original balance, which in turn allowed for a wide degree 

of liberty for its subjects.  The economic changes of the late seventeenth and eighteenth 

centuries (along with the massive wealth these changes could generate) were a beneficial 

side effect of the liberty and secured property order which the state protected.  This 

means that the famous “world we have lost” (to borrow a term from Peter Laslett) did not 

actually disappear until 1832, when the “hegemonic status and the integrity of a certain 

body of ideas, beliefs, customs, and practices” finally succumbed to a plurality of 

competing nineteenth-century viewpoints.  The problem Clark finds with much 

nineteenth and twentieth-century historiography is that it adopted the view that social 

opinions had to fall along a bipolar distribution where holding one set of values (in this 

case, traditional or modern) was mutually exclusive of the other.  This assumption 

erroneously discounted the possibility that people could hold views which were “both 
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  In his review of Pincus’ 1688, Clark argues that the same tendency noted by Butterfield (to write the 

story of English history as the triumph of Protestant gentlemen), has actually reappeared in secularized 

historical scholarship.  Without embracing any religious position, Protestant Dissent is frequently still 

given a privileged place as the down-trodden underdog (a motif Clark claims has become very common 

in recent histories).  In these narratives, the Revolution of 1688 is usually reduced to a “prudent, 

minimal adjustment” meant to reestablish the proper trajectory of a teleological English history. Pincus’ 

1688 (along with Gabriel Glickman’s The English Catholic Community, 1688-1745 which he also 

covers in the review) is an important corrective by arguing that 1688 made a big difference.  J.C.D. 

Clark, “Did Butterfield Write in Vain?”, Times Literary Supplement (Jan 15, 2010), 11. 

   Notwithstanding this statement of support, Clark objects to Pincus’ work on several levels.  He 

thinks Pincus minimized the religious interconnections between many issues of foreign policy and 

domestic despotism, ignored the Irish and Scottish contexts where religious conflict was more evident, 

and claimed a turn to participatory and democratic governance.  Clark claims that the nationalism, 

radicalism, and liberalism Pincus describes were the inventions of the nineteenth century, and that the 

early eighteenth-century struggle between Whigs and Tories was waged in the same ideological ground 

of dynastic rhetoric which had been prevalent before 1688.  In other words, Pincus’ work amounted to a 

secularized version of the same Dissenting Protestant, progressive narrative of Whig history which 

Butterfield had written against in 1931.  Clark, “Did Butterfield Write in Vain?”, 12-13. 
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constitutional and royalist, libertarian and stable…innovative and respectful of what was 

customary.”
16

   

Another problem Clark identifies is the secular assumption that religion ought to 

be a private matter separated from public discourse.  However, this assumes a range 

identities and commitments based on a variety of religious or irreligious choices which 

were simply unavailable during this period.  According to Clark, “the most broadly-

shared and deeply-held beliefs were religious ones”, especially the commitment to some 

form of Protestantism as the national religion.  The England of the long eighteenth 

century was a confessional state (although its established church and state enforcement 

apparatus were forced to show a degree of toleration to other Protestant sects after 1689), 

but its leaders also praised the society for its libertarian, commercial, and law-bound 

character.
17

 

Clark’s use and explanation of familiar terminology borrowed from France also 

helps temporally and ideologically locate the system of beliefs and practices which he 

identified.  Clark describes English ideology during the long eighteenth century as a 

commitment to a set of coherent practices which amount to an “ancien regime”,
18

 which 

he defines in terms of the original meaning of the French term.  The term “ancien 

regime” was coined in the revolutionary era to describe the difference between the 

transformed government and political culture and the monarchical state which had 

                                                 
16

  Clark, English Society, 15-17. 
17

  Clark, English Society, 17-18. 
18

  Clark is particularly insistent on the point that the ancien regime should not be considered a reified thing 

that existed in its own right at a certain point of history.  Instead, he describes it as a convenient 

shorthand used to describe “a hegemonic set of ideas which provided the ideological framework within 

which changes happened.” Clark, English Society, 25. 
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preceded it.  Literally translated, the term meant the former regime and did not in any 

way suggest the eighteenth-century absolute monarchy was a very ancient form of 

government.  In fact, the revolutionaries tended to argue that the absolute monarchy was 

a relatively recent invention which had usurped the ancient freedoms of the Franks.  In 

the case of England, the reforms of the late 1820s and early 1830s replaced a previously 

stable arrangement of “interlocking arrangements between the monarchy, patrician elite, 

and the Church.”  In order to retroactively justify these reforms, the new dominant 

interests in church and state vilified the old order as outdated and corrupt and declared 

themselves the champions of “modernity”, a concept which had meant the divide 

between post-medieval and classical antiquity to the thinkers of the eighteenth century.  

Clark’s task in the book is to explain the attractiveness and longevity of the nexus of 

interests which held together before 1832.
19

  

According to Clark, there was an important sense of English national identity 

built out of historical continuities during the long eighteenth century.  He cautions against 

understanding this identity as equivalent to nationalism, a concept he describes as arising 

in the nineteenth century to describe a new variety of state which combined race, 

language, and the idea of the territorial nation-state.  Instead, England had a national 

identity which could be traced back to the Anglo-Saxon period and was shaped by two 

factors: the sense of a shared history of a monarchy constrained by laws and a sense of a 

special providential importance.  Just as the first idea depended on historical claims about 

the history and nature of law and governance in the kingdom, the second factor was based 

                                                 
19

  Clark, English Society, 19-21. 
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upon a tradition of special claims to an important and distinctive role in Christian history 

which predated the Reformation.
20

   

Both religious and political frameworks relied on shared conceptions of history, 

but Clark does not emphasize the importance of institutions as social or historical actors 

within this narrative.  Although his characterization of the values and political culture of 

the Restoration and long eighteenth century match what I found in these two pamphlet 

wars, a focus on the ways in which the pamphleteers wrote and argued in terms of 

institutional histories adds more specific details about how they thought and wrote.  

Focusing on institutions and the role of institutional histories allows us to more 

accurately explain both the underlying assumptions about their society as well as the 

specific applications of historical evidence and examples.  This in turn reminds us that we 

are dealing with a very different intellectual and ideological culture where categories 

such as modernity, human rights, or religious toleration all had very different 

implications, if they existed at all.  An important part of their shared mindset was the 

assumption that society as a whole ought to follow and maintain historical continuity 

with the previous incarnations of the well balanced constitution.  However, this picture is 

missing one of the differences between our modern assumptions about the nature of 

society and those held during the early modern period.  Instead of a society made up of 

rights-bearing individuals interacting with each other, institutions were the primary 

actors.   

When Clark mentions a common identity that could be traced to the Anglo-Saxon 

period, he is effectively invoking the same narrative of historically interconnected 

                                                 
20

  Clark, English Society, 39. 



315 

 

institutions I have identified as the bedrock assumption underpinning all of these 

pamphlets.  The important continuities between the seventeenth century (or the long 

eighteenth century in Clark’s terminology) and the Anglo-Saxon era amount to the 

perceived persistence of major institutions of English society: the monarchy, the common 

law, and the Church.  Each supported the other, and each had its own role to play.  

Whereas institutions and their interconnections became the protagonists of this narrative, 

individuals typically appeared only when they tried to subvert the normative order (or 

occasionally as heroic defenders or restorers of the correct order, such as Elizabeth and 

the other Reformation Protestant divines).  When society was working correctly, 

individuals disappeared and effectively ceased to have a personality of their own.  

Individuals had particular roles to uphold due to their status and duties as part of an 

institution, thus the situation where they correctly performing these duties was simply 

described as the institution working correctly. 

The absence of any alternative interpretive frameworks of history and ideology in 

conjunction with the focus on institutional histories and interconnections suggests a 

society which did not want to revolutionize its social and political form.  If British society 

was trying to reinvent itself, we would expect to see new ideas about society itself or the 

role history should play in ideological debate.  Competing ideas would have been directly 

debated or different assumptions about social composition and institutional continuity 

would have been implicitly applied to historical analysis.  Yet neither of these things 

happened.  These pamphleteers drew on the same norms of institutional continuity, the 

same kinds of sources and evidence, a common understanding of a society composed of 
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interdependent institutions with a bounded set of proper functions, and they were all 

motivated at least in part by a shared fear that rapacious individuals would distort the 

shared social and historical vision in order to gain power.  This substantial agreement 

allowed these writers to develop sophisticated strategies for protecting their conception of 

their own institutional turf and how the balanced constitution should work.  However, the 

sheer number of claims being made and threatening to upset the well-balanced 

constitution meant that the debates were unable to convince other parties that their 

institutional histories were incorrect.  The debates only ended when political events had 

passed them by and made the intellectual outcome irrelevant.  Without a way to criticize 

the framework itself, the pamphlet wars dragged on without a clear method of 

conclusion.  
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