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THE UNITED STATES AND THE NORTHEASTERN FISHERIES.

INTRODUCTIO .

AT seemingly regular intervals in the history of the United
States, the question of the extent of the rights of American fishermen to gather the "harvests of the sea" along the northeastern
shores of the British North American Provinces has appeared
as a disturbing element of international harmony. It is one of
the few unsettled questions connected with the foreign relations
of the United States which may at some future time lead to war
between the two great English speaking nations of the world.
From its nature it is peculiarly liable to be the cause of ill feeling between the parties directly interested. The United
States throws its arm along the northeastern coasts and holds
certain peculiar territorial rights on the shores of a foreign nation. Her subjects, while pursuing their occupation, are thus
brought into direct personal contact with the subjects of such
foreign nation engaged in the same occupation, and naturally
jealous of what seem to them foreign interference and competition. Conflicting interests under such circum tance are liable
to lead to collisions which render negotiations between the respective nations difficult. Each nation recognizes the importance of its fisheries. It has been the policy of every maritime
country to give this indu try government protection. Fishermen are the wards of nations. To them have been universally
granted certain extraordinary privileges and exemptions in times
of war.
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The fisheries are the nurseries of seamen, "the great fountain of commercial prosperity and naval power," from which
are drawn skilled and hardy sailors to man ships of war in time
of need. They nurture and train a reserve force for the navies of the
world. Hence they have always been fostered and encouraged.
From an economic point of view the fisheries are of equal
importance. Countless thousands receive from them their chief
article of food. "The commercial products obtained from the
ea are more numerous and important than would be generally
suppo ed by those who have not looked closely into the matter.
To a great part of the civilized world the taking 0£ the cod, the
herring, the salmon, the mackerel, the sardine, the seal, and
other fi he , is of great value and gives employment to hundreds
of thousands of persons. The oil obtained from the seal, cod,
hark, &c., i used for lamps, medicine and in industry. Many
part of fi h are employed in the arts and manufactures: as,
the cale of the bleak for making 'false pearls, and those of
other fish for making ornaments; the skins of the seals and porpoi es for tanning purposes. Isinglass is obtained from the air
or wimming bladders of many. Fish roes are not only used as
fi h delicacie , but al o for bait in some fishing grounds, and excellent guano is made from the offal and the bones of fish. The
ea is more abundantly stocked with living creatures than the
land. In all parts of the world a rocky and partially protected
hore perhap supports in a given space a greater number of in.dividual animals than any other station.
The sea is filled with animals of several kinds, and each layer
-0f water in depth seems to have its own varieties, thus resembling the change which take place according to elevation in the
organized portions of the land." 1
The supreme importance of these northeastern fisheries to
thou and of citizens of the United States who live along the
eastern hore can hardly be appreciated by their fellow citizens
living inland. Generation after generation of these people
have followed the same hardy occupation. Year after year
from the time when their ancestors first visited the bleak coasts
1

"Commercial Products of the Sea,'' by P. L. Simmons, quoted in
on Fi heries, in "Canadian Economics,'' p. 72.
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they have made the same annual voyage. Millions of dollars
are invested in the business. The right to participate in these
fisheries has always been claimed by them and its justne s cannot be controverted. The absolute right of a Gloucester fisherman to take fish off the Canadian coa t, subject to the treaty
restrictions made by his government, rests on the same title
as American right to the soil of Bunker Hill.
The "fishery que tion" was intimately connected with the
early history of the United States.
The men who signed the Treaty of Paris, in 1783, thought
that they had forever placed beyond question the rights and
liberties of citizens of the new nation in the fi heries. Every
generation of American statesmP.n can bear testimony to their
error. In one form or another the fishery dispute has always
been before the public. It is a nut which our State Department has been attempting to crack for more than a hundred
years, and the only result is the hardening of the shell.
It is true that the relative importance of the fisberie has decreased amid the d!ver e and multiform pursuits of modern
commercial and industrial life, until, a compared with the
whole, they are of mall importance. But it is equally true that
the importance of an international question is not governed
solely by the number of dollars involved. The difficulty is not
about "a few fish" but about the true construction of a treaty,
and the duty of one civilized nation t<Jwards the citizens of
another.

PART I

HISTORICAL

THE ACQUISITIO

OF THE NORTHEASTERN

FISHERIES.

In order to understand the fi hery question it is neces ary to
trace its history and to consider the important position it ha occupied in the hi tory of the nation and of the State · and
Province situated on the Atlantic coa t. Before the divi ion
of the British Empire by the succes ful revolt of the .r orth
American colonie , the valuable fi heries along the eastern and
northeastern coasts of the continent were the property of the
Empire, open to the free and common use of all its citizens.
The history of the northea tern fi herie dates back to a time
soon after the di covery of America.
They were known to
the
ormans and Biscayans as early as the year 150+, and, for
almo t a century before any attempt was made at colonization,
the e adventurous toilers of the sea pursued their perilou calling
on the hore of the island of~ ewfoundland and the adjacent
mainland. 1
In 1517 fifty hip were engaged in the Newfoundland fisheries, and in 1577 the French fishermen employed one hundred
fifty ves el .2
1 The fir t to use these fisheries were the Basques (the people of ::\or·
mandy and Brittany). According to Pere Fournier the Basques were
busy drawing cod from the water and had given the name Barsalaos, or
Codlands, to ewfoundland, ova Scotia, and Cape Breton. The name
Port-aux-Ba ques, a fine harbor near Cape Ray, is a reminder of the
Basque fishermen.-Ilatton & Harvey's" ewfoundland."
2 Decay of English ti hery interests (1563), see Froude's History
of England, vol. 8, pp. +14-·5. Early Newfoundland fisheries, Palfrey's
History of New England, vol 1, pp. 65-6. Early ew England fisheries,
Palfrey's History of New England, vol. 31 p. 54.
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The value of the industry was fully appreciated even at that
early day. For almost two centuries the great rival powers of
England and France struggled for their "mastery and monopoly," until at last England triumphed and France lost forever her
grasp on the New World she had done so much to explore, retaining only the consoling belief that she had assisted in building
up a power in the west which would one day revolt and rival
her conquerer.
A great portion of the valuable fishing territory was compri ed in what was once the romantic land of Acadia. Its
overeignty passed from France to England and from England
to France as the tide of war ebbed and flowed in the new world
and in the old. Its exact boundaries were never strictly determined . A fixed by the Treaty of St. Germain in 1683, it
embraced what is now Nova Scotia, New Brunswick, and that
part of Maine lying between the St. Croix and the Kennebec
river.
By the treaty of Utrecht, in 1713, England claimed for Acad~a
that part of America bounded on the south by the Atlantic
Ocean, on the west by a line drawn due north from the mouth
of the Penobscot river, on the north by the St. Lawrence river,
and on the east by the Gulf of St. Lawrence. Within this
limit minor divisions were variously desiginated by French and
Indian name . By the English a large part of the territory
wa called ova Scotia. 1
I do not propo e here to follow the eventful history of Acadia, but merely to touch on the leading events as illustrating
the part the northeastern fisheries have played in the history of
the continent.
either England or France cared much for a
land of so little value. While the colonists struggled and
fought for it as a precious possession, their sovereign, whether
of the hou e of Stuart or Hanover, treated it as a valueless
pawn to be sacrificed in the great game of European politics.
Char.le I, po ibly influenced thereto by his French wife, resigned
ceit~m par~s of the country to France, but Cromwell held the
ce ion void and erected Nova Scotia into an English colony·
1

482.\Vin or's Narrative and Critical History of America,

vol. v, pp. 4°5·
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Upon the re toration of the Stuart it became, by the treaty of
Breda, French Territory. By the Treaty of London, in 1686,
the two power were confirmed in their re pective pos e ions.
But the French took no teps toward e tablishing their rule on
a firm basis, and, during the war which followed the acce sion
of William and 1ary, the Acadian land wa again conquered
by an expedition from Bo ton under the command of ir vVilliam Phips. On the 28th day of April, 1690, Phip sailed from
Bo ton with a fleet con i ting of one frigate, two sloop and
four smaller vc el , and, after reducing Port Royal, t. John ,
and other settlement , returned to ~ cw England leaving an
Engli h governor in command. Thi expedition was a triumph
for the men of Tew England, and, when Phip became the
fir t royal governor of Mas achu etts, cadia formed a portion
of her domain. But by the Treaty of Ry wick in 1697, the
indignant coloni t saw the conquered territory again relinqui hcd to France. Governor illabon oon after notified the
governor of fas achusetts that he had royal in truction from
France to eize every Engli h fisherman found east of the
Kennebec river.
The beginning of the reign of Queen Anne found England
and France again engaged in war and among the cau e wa
the claim of France to the whole of the fishing ground .
ew
England ent another fleet and in 1710 ova cotia was once
more an Engli h colony. Three year later by the Treaty of
trecht, England obtained a monopoly of the northeru.tern
fi herie . A
howing the importance attached to the
fi herics at thi time, it i noteworthy that among the char<Tes
again t the Earl of Oxford, indicted for high treason, was one
that he had in defiance of an
ct of Parliament advi, ed the
overeign that "the ubject of France hould have the liberty
of fi hing and drying fi h in ewfoundland."
"But uch h, been the advance of civilization and of the
doctrine of human brotherhood that an act which wa a
flagrant crime in hi own age has become one honorable to
hi memory. The great principle he thu maintained in di grace, that the seas of Briti h
merica are not to be held by
Briti h ubject as a monopoly, and to the exclu ion of all other
people, has never ince been wholly disregarded by any Briti h
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minister, and we may hope will ever now appear in British diplomacy to mark the progress of l'b
1 era1 prmc1p
. . 1es a nd 'man's
humanity to man.'" 1
But the loss of Nova Scotia did not destroy the French fis~
ery interests. They fortified Cape Breton, and in 172 I their
fleet of fishing vessels numbered four hundred. Behind the
fortress of Louisbourg they determined to make a final stand.
That marvelous fortification, baptized in the name of the sovereign, had required twenty-five years to build and thirty millions
of livres had been spent upon it. From its massive walls two
hundred cannon frowned upon the wilderness. "So great was
it strength that it was called the Dunkirk of America. It had
nunneries and palaces, terraces and gardens. That such a city
rose upon a low, desolate island in the infancy of American
colonization appears incredible; explanation is alone found in
the fi hing enthusiasm of the period."
In r 74 5 a fleet sailed from Boston for the conquest of Louis bourg ·
It was commanded by Pepper rel!, the son of a Mount Desert fisherman, and three-fourths of the troops were Massachusetts men. The
colonial army landed May 30, 1745, and after an investment
of forty-nine days, during which nine thousand cannon balls
and six hundred bombs were thrown into the besieged city, the
French commander surrendered.2
The importance attached to this event at the time is now
hard to realize. Smollett calls the conquest of Louisbourg" the
~o t important achievment of the war of r744." In 1775 the
victory was pronounced in the House of Commons "an everlasting memorial to the zeal, courage and patriotism of the
troop of ew England."
It w~ aid at the time that New England gave peace to
Europe by raising an army and transporting to Acadia four

t~ou ~nd

men, whose success proved an equivalent for all the
victories of France on the continent.
"I would hang any man who proposeed to exchange
b' ' R
a me 8 eport on American Fisheries p 14
The English fleet under the
Warren rendered
but
assistance other than the capture of a French frigate on its way
to relieve the garrison. \Vo!cott's Journal in Collection Connecticut Historical ociety, vol. 1 , p. 1 65.
'
I

2

li~le

command~£ Ad~iral

j

-
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Louisbourg for Port mouth," said Lord Che terfield. But the
interest of the colonists were again to be acrificed to the interest of the sovereign, and, by the Treaty of Aix-la-Chapelle,
in 1748, Cape Breton was re tored to France. 1 L ouisburg
was rebuilt and the old dispute about boundaries wa renewed.
French diplomacy wa busily engaged in trying to repair the
di aster which had befallen her arms. England attempted to
detach Spain from France by promising to acknowledge her
claim to participate in the fi herie .2
In 1758 Loui bourg was again be ieged by an army, under
Lord
mher t, and again it wa through the courage and
energy of the men of the new world that victory attended the British arms.
early one-third of theeffectiYe men of Ma sachu ett
were engaged in this expedition, and it was at the time aid in the
House of Commons that of the eamen employed in the Briti h navy ten thou and were native of America. 1-fany of the
Americans who were engaged in the war of 175+ and
1756 became famous during the
truggle for Independence. At the iege of Loui bourg were: Thornton, who signed
the Declaration of Independence; Bradford, who commanded
a continental regiment; Gridley, who laid out the ·works on
Bunker Hill. ·w ashington was on the frontier of Virginia.
Among tho e engaged in one or both war were ear., \Volcott, \ illiam , and Living ton, all signer of the Declaration of
Independence; fontgomery, who fell under the wall. of
Quebec, Pre cott, Gate , forcer, !organ, Thomas, who commanded in Canada after the fall of Montgomery, Jame Clinton, tark, pencer, I rael and Rufu Putnam, ixon, t. Clair,
Gib on, Bull, Charle Lee, Butler, Campbell, Dyer, afterward
Chief] u tice of Connecticut; Craig,director-<Teneral of the American hospital and a friend of \V ashington Jone , the phy ician of
Franklin and John Morgan, director-general and phy iciangeneral of the army. "It was in 1 ova cotia and Canada, and
on the Ohio, then-at Port Royal, Cau eam, Loui bourg, Quebec, and in the wild of Virginia-and in putting down French
Correspondence of Duke of Bedfo rd, vol. v, p. 18.
!sham's The Fishery Que tion, p . 20, citing Bussy's "Private • fem·
oirs to Eng. ~Iinistry."
1

2
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pretensions, that our fathers acquired the skill and experience
necessary for the successful assertion of their own."
By the treaty of Paris, concluded February 10, 1763, Canada and all its dependencies were formally ceded by Franc~ to
England, reserving to France the liberty of fishing and drymg
fi h on that part of the Island of Newfoundland specified in ~he
thirteenth article of the treaty of Utrecht, which treaty, with
the exception of what related to the island of Cape Breton and
the other islands and coasts in the mouth of the St. Lawrence
River and in the Gulf of St. Lawrence, was renewed. His
Britannic Majesty consented to leave to the subjects of the
Mo t Chri tian King the liberty of fishing in the Gulf of St.
Lawrence, on condition that they kept three miles from the
coast of the continent and of the islands belonging to Great
Britain. The subjects of France were not to be permitted to
come within fifteen leagues of the coast of Cape Breton for the
purpo e of fishing. Great Britain ceded to France the islands
of t. Pierre and Miquelon in full right, to serve as shelter for
the French fishermen on condition that they be not fortified, or
occupied for purposes other than the fishery.
Thi conce ion was received with great displeasure in England, where it was said that "the fisheries were worth more
than all Canada." Pitt, backed by the colonists and the London merchants, favored the total exclusion of the French from
the fi herie ; but Bedford believed that such a proposition
would put an end to the negotiations and cause a renewal of
ho tilitie ·1 J uniu , in his celebrated letter, charged his grace
with bribery. "Bellei le, Goree, Guadaloupe, St. Lucia, Martinique, the Fi hery, and the Havannah are glorious monuments
of your grace' talent for negotiation. My lord, we are too well
acquainted with your pecuniary character to think it possible
that o many public acrifices should have been made without
some private compensations. Your conduct carries with it an
internal evidence beyond all the legal proofs of a court of justice.''
1

Corresp. Duke of Bedford vol. v., pp. xviii-IZI. The French conoled them elves with the reflection that they could retaliate by the
exclusion of Engli h fish from French markets.
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No longer disturbed by the French fi hermen, the colonists
of New England prosecuted the fisherie with vigor and energy,
and were encouraged by law which exempted boat and tackle
from taxation. The trade wa flourishing and profitable and
the merchants were willing to take many chance . In i764
the Ma sachusett cod fi heries were valued at £155,000 sterling
per annum . A huge painted codfi h hung in the state hou e,
as a con tant reminder of the " taple" of the colony.
The fi h were ent to France, Holland , Spain, Madeira,
Brazil, Paramaribo and the southern colonie . Le than onethird were ent to England. 1 The poorer qualitie were ent
to the \Ve t Indie and exchanged for rum, bullion and commoditie which could be in turn exchanged for article of Engli h manufacture. But fi hing wa indirectly to be again "a
thing fatall to the plantation." The fish had become carce on
the immediate coat of New England, and station were
planted by the wealthy merchant at Can o and at point on
the Bay of Chaleur . But the indu try was de tined to receive a fatal blow from the home government. Parliament decided to enforce the avigation laws, which effectually checked
the export trade. The' \Ve t India products were made dutiable in colonial port and the French again obtained virtual control of the fi herie . Mas achu ett merchant , thu deprived of
their trade became more and more rebelliou , loaded their ve el with the fi hing plant and old them abroad . A far as
parliamentary action could go, the fi herie were de troyed.
But eva ion of the law and the intercolonial trade ufficed to
keep the indu try alive and the fi hing town pro perou up to
the end of the Revolution. 2
tephen Higgin on testified before a committee of the Hou e of Commons that if a pending
bill to deprive .._Jew Eno-land of participation in the codfi heries should pas , it would take the mean of livelihood
I
2

Franklin's testimony before a Committee of the Hou e of Common .
!sham's The Fishery Question, p. 24.
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from 6200 inhabitants of Massachusetts and compel 10000 persons to eek employment elsewhere. 1
o teadily were the fisheries pursued by the people of New
England that fifty years after the landing of the Puritans, an
Engli h writer of high authority wrote "New England is the
mo t prejudicial plantation in this kingdom," and the reason
given wa because "of all the American plantations, his Majesty
ha none o apt for building of shipping as New England, nor
any comparatively o qualified for the breeding of seamen, not
only by rea on of the natural industry of that people, but principally by rea on of their cod and mackerel fisheries, and, in
my opinion, there i ngthing more prejudicial, and in prospect
more dangerous, to any mother kingdom, than the increase of
hipping in her colonies, plantations or provinces."
The policy of the crown from the accession of the Stuarts
down to the Revolution wa in strict accordance with the e apprehen ion . The course of legislation was directed toward
re training and breaking down the commerce of the colonies.
In 1733 Parliament passed an act imposing duties on rum, molas, c and ugar imported into the colonies from the vV e t
India i land other than Briti h. This act was designed to
de troy the valuable colonial trade with the French, Dutch
and pani hi land , where the products of the islands were exchanged for fi h. The penalty for violation of the law was
the forfeiture of the ve sel. The people of the colonies ini ted that they could not continue to prosecute the fi heries
with profit unle
they could ell their fish to the southern
planter and import mola e for manufacture into spirits for
dome tic con umption and trade with the Indians. A fleet wa
ent to enforce the law but they found "ye fishermen to be
tubberne fellowe " and the r ew Englanders managed to continue the trade to a con iderable extent. In 1764 the act was
renewed and a determined effort made to collect the duties, with
the natural re ult of frequent colli ion between the shipma ters
and the officer of custom in Bo ton, alem, Gloucester, Falmouth (Portland), and other ports of
ew England.
The
coloni
truggled manfully against what seemed an attempt
1

\V. Bradford," Biographical "otices," p.
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to ruin their bu ines in order to appea e the clamor of the
planter of the Briti h i land , and te t the ability of the
government to rai!'e money in America under the " sugar and
molasses act ." 1 The "molas e excitement" i intere ting a
being one of the earliest of the irritating events which led to
the Revolution and a shov.·ing how early the fishery que tion
became an important factor in American politic . 1\1assachusett rcmon trated earne tly again t the law, and in 1764 the
Council and House of Representatives in answer to the speech
of the Governor, aid that "our pickled fish wholly, and a great
part of our codfi h, are only fit for the \Ve t India market.
The British i land cannot take off one-third of the quantity
caught · the other two-third mu t be lo t or ent to foreign
plantation where molas. e i gh·cn in exchange. The duty
on thi article will greatly dimini h the importation hither; and
being the only article allowed to be given in exchange for our
fi h a Jc. quantity of the latter will of cour e be cxported thc obviou effect of which mu t be a diminution of the fish
trade not only to the \ e t Indic but to Europe, fi h suitable
for hoth the e markets hcing the produce of the ame voyage.
If, therefore, one of the e market be hut, the other cannot be
supplied. The lo of one i the loss of both· a the fishery
mu t fail with the lo, of either." 2 That the e evil were not
imaginary i hown by a letter of Oliver, ecretary of ~Ia achu etts, to Jack on the colonial agent, written in June,
1765.1 The tate of the public mind i illu trated by the fact
that it was charged and believed by the opponent of the government that the crew of a captured fi hing ve el were put to
death by the captain of a Briti h crui er.
In 1775 the final blow came. Parliament determined to tarve
the coloni ts into ubmi ion. On the roth of February
Lord Torth moved " that leave be given to bring in a bill
1 The outhern colonists could not sympathize with the people of Tew
England in the contest for what, in ridicule, they called" cheap sweetening." The "petty dealers in codfish and mola es" had to truggle on
alone.
2 ee Burke'
"Ob er\'ations " on a publication called "The Pre ent
State of the. Tation" (176<;).
1 Sabine' Report on Am~rican Fi heries, p. r37. ·
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to restrain the trade and commerce of the provinces of
Mas achusetts Bay and New Hampshire, the colonies
of Connecticut and Rhode Island and Providence plantaion, in North America, to Great Britain, Ireland, and the
Briti h islands in the West Indies; and to prohibit such provinces and colonies from carrying on any fishery on the
banks of Newfoundland, or other places therein to be mentioned, under certain conditions, and for a time to be limited."
Upon this resolution there was a long and interesting debate
but Lord North's motion was agreed too by a vote of 261 to 85.
On the 28th of February the bill was taken up and testimony
heard as to the value of the fisheries and the probable effect of the bill if it should pass. The examination was conducted by Mr. David Barclay, the agent of the committee of
orth
merican merchants.
Among the witnesses were
tephen Higginson," from Salem, in the Massachusetts Bay,
a merchant,'' John Lane, a New England merchant, and
eth Jenkin , from the island of Nantucket. All agreed that
the pas age of the bill would work irreparable injury to the
coloni ts. In answer to a question as to how long the people
of ew England could exist without the fisheries, Jenkins
replied, "Perhaps three months." The consideration of the
bill was again resumed on the 6th of March when Burke
oppo ed it in a speech of great bitterness; but the House "reolved that the bill do pass,'' and that "Mr. Cooper carry the
bill to the Lords and desire their concurrence." Mr. Cooper
appear to have performed his part zealously for the Lords gave
the bill immediate con ideration and also examined witnesses.
fter a long and animated debate, the bill finally passed by a
decided majority. The twenty-one peers of the minority, in a
tate paper of great eloquence, entered a solemn protest. "We
di ent, becau e the attempt to coerce, by famine, the whole
body of the inhabitants of great and populous provinces i& without example in the hi tory of this, or, perhaps, of any civilized
nation and i one of the e unhappy inventions to which Parliament i driven by the difficulties which daily multiply upon us
from an ob tinate adherence to an unwise plan of government.
\Ve do not know exactly the extent of the combination against
our commerce in ew England and the other colonies ; but we
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do know the extent of the punishment we inflict upon it, which
is univer al, and includes all the inhabitants; among these,
many are admitted to be innocent, and several are alleged by
ministers to be, in their ense, even meritorious. That government which attempts to preserve its authority by de troying the
trade of its subjects, and by involving the innocent and guilty
in a common ruin, if it acts from a choice of such means, confe ses it elf unworthy ; if from inability to find any other, admits it elf incompetent to the ends of its institution."
Having de troycd the fi heries of ew England, Lord North,
on the I 1th of April moved that the House resolve itself into a
committee of the whole on the 27th in tant, to con ider the encouragement necessary to be given the fisheries of Great
Britain and Ireland. A bill was passed with that object in view,
and although Lord
orth di claimed any re entment again t
America, it was beyond doubt the culmination of a policy
having for it object the building up of the Briti h fisheries
at the expense of the colonies. But the now thoroughly
arou ed coloni ts, by their delegates in Congre a emblecl,
attempted to retaliate by prohibiting the sale of supplie~ to
Briti h fi hing ve sci .
Lord ~ orth evidently hoped to starve the coloni ts into submi sion and it was feared in some quarters that uch would be
the effect of his policy.
ila Deane, who was then in Paris
soliciting aid from the French goYcrnmcnt, in an account of an
interview with ount de Vergenne, dated July 1776, and
tran mitted to the ecret ommittee of Congre
ay, ,' He
asked me many que tion with re pcct to the colonie ; but
what he eemed most to want to be assured of, was their ability
to subsist without their fisheries, and under the interruption of
their commerce.
To thi I replied, that the fi heries were
never carried on but by a part of the colonie. , and by them not
so much as a mean of ub istence as of commerce; that the
fi heries failing, tho e employed in them turned part to agriculture and a part to the army and navy." 1
1 For an account of Lord 'orth's cour e ee "Extract from the letter
of George III to Lord orth, selected by Lord Holland from the manu cripts of ir James fackintosh," in appendix to parks' Life of" ashington, vol.6.
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I have followed the course of this legislation somewhat minutely because it shows how large a place in the lives of the
colonists the fisheries occupied, and the part they played as
among the causes which led to the Revolution. 1

THE TREATY OF 1783.

Upon the beginning of hostilities the fisheries were necessa~·
il y abandoned. But that the colonists fully appreciated their
value and their own share in their acquisition is shown by
every act, resolution and letter in which the subject is
mentioned . Among the reasons assigned by the old Congre s for the necessity of reducing Quebec and Halifax, was
that "the fisheries of Newfoundland are justly considered the
basis of a good marine." 2 On the 27th day of May, r779,
on motion of Burke, seconded by Drayton, it was resoh·ed
"That in no case, by any treaty of peace, the common right of
fi hing be given up." On the 24th of June following, on
motion of Gerry, it was voted and Adams was instructed
"that it i essential to the welfare of all the United States, that
the inhabitants thereof, at the expiration of the war, should continue to enjoy the free and undisturbed exercise of their common right to fish on the banks of Newfoundland and the other
fi hing bank and seas of North America, preserving inviolate
the treaties between France and the United States." 3
On the rst of July a resolution was pa;sed for an explanatory article to the minister at the court of Versailles, whereby
the common right to the fisheries was to be more explicitly
guaranteed to the inhabitants of the States than it was by existing treaties. On the 17th of July, in reference to the treaty w.ith
England, and again on the 29th of the same month, in a motion
1Josiah Quincy, in a speech in the Senate in l8o8, enumerated the
· · 1 causes which led to a separation from Great B ritam
· and
P
. rmcipa
mcluded among them the "embarrassment of the fisherie s."
2
Plans for reducing the Province of Canada referred to in the instruction of Honorable B. Franklin, Minister to the Court of France:
e1cret Journal s of Congress, vol. 2, p. rr 4 .
Secret Journals of Congress, vol. 2 , p. 1 s4 .
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hy McKea!1, secor.dcd by Huntington, it was re. oh·ed that
if, after lhe treaty of peace, England should mole~t the citizens of the "(; nitcd tates in the exercise of their common
rights in the fisheries it should be considered a sufficient cause
for war and the force of the L' nion . hould be exerted to obtain
redre ~., for the panics injured. 1
Anticipating future trouble, Congress endeaYored to secure
from the French King an agreement to make common cause
against England for the protection of the fisherie , and on
August I4, I779• Franklin was instructed to propose uch an
article. 2
In October, I78r, the 11assachusetls General Court pa sed
a resolution in tructing its delegates in Congres to urge the
importance of the fisherie to that commonwealth, and asking
that in any negotiations for peace the free and unmolc ted exerci. e of the right be continued and secured to the ubjects of
the nited tates. The re ·olution wa presented to Congress
in August, 1782 and was referred to a committee, consisting
of Lo\ ell,
arroll and i fadison . Thi committee reported
on the Sth of ] anuary, I7 2, emphasizing the common
right to the fisherie. and recommending that the King of
France be urged to use hi. best effort to obtain for hi allie a
stipulation on the part of Great Britain not to mole t them in
the common u e of the fi heries.1 Thi report was referred
to another committee consi. ting of Carroll, Randolph and
:Montgomery, which reported on the 16th of August that
they had gathered fact and obsen·ation ·which they recommended be referred to the ecretary of foreign affair to be
by him digested, completed and tran milted to the mini ter plenipotentiary for u e in the negotiation of peace. The report was
trongly in fayor of the common right.'
The e re olution were Yiolently opposed. It wa declared
1 ee Report on
ommon Right of the tate in the Fisherie :
ecret Journal of ongress, vol. 3, pp. 151, 161; Hamilton' Life of Alexander Hamilton, \'Ol. 2, p. 426.
2 Diplomatic Corre pondence of the Re,·olution, vol. 3, p. 101.
1 ecretJournal of Congress, vol. 3, p. 158.
•Fact and ob ervations in support of the se,·eral claims of the t:nited
tates, not included in their ultimatum of 15th of June, 1781: Secret Journal s of Congre , vol. 3, p. 161.
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that it was absurd to expect that a war commenced for freedom
should be continued for the privilege of catching fish . Gerry,
of Massachusetts, replied: "It is not so much fishing, as
enterprise, industry, employment. It is not fish merely which
gentlemen sneer at; it is gold, the product of that avocation.
It is the employment of those who would be otherwise idle, the
food of those who would otherwise be hungry, the wealth of
those who would otherwise be poor, that depend upon your
putting these resolutions into the instructions of your minister."
As we have seen, Adams had been instructed that the
common right of fishing should in no case be given up, but
in July, 1781, Congress adopted a declaration, that "although it is of the utmost importance to the peace and commerce of the United States that Canada and Nova Scotia should
be ceded, and more particularly that their equal common right
to the fisheries should be guaranteed to them, yet, a desire of
terminating the war has induced us not to make the acquisition
of these objects an ultimatum on the present occasion."
That we finally secured the right to the fisheries was due to
the zeal of Adams and his associate commissioners and not to
Congress. 1
At this point the influence of European diplomacy begins to
appear. It is now well established that France, the fraternal
ally of the new Republic, was engaged in a game of duplicity,
po sibly rendered necessary by her compact with the King of
Spain.2
vVork s of Madison, vol. 2, p. 595.
Jay's The Fishery Dispute, p. 25.
John Adams regarded the French minister as one of the greatest enemies of the United States, believed that he was scheming to straighte n
our boundaries and contract our fisheries. He made no sec ret of his
belief that to think of gratitude to France was the greatest of follies a nd
that to be influ enced by it would be ruin. Franklin stood firm by the
Co urt and wrote to Livin gston in hi s patronizing way, respecting the
in sinuations of Adams against the Court, "and the in stance he supposes
of their ill-will against us, which I take to be as imaginary as I know h is
fancies to be, that the Count de Vergennes and my se lf are continually
plotting against him and employing the newswriters of Europe to depreciate his character, &c. But as Shakespeare says, 'Trifles light as
air, &c.,' I am per uaded, however, that he means well for his country, is
always an h?n est man, often a wise one, but sometimes, in some things,
1

2

THE NORTHEASTERN FISHERIES.

Under the influence of M . Gerard and M . de la Luzerne, the
French minister to the United States, Congress sudden! y took
a lower tone, and on the 15th of July, 1781, gave to the peace
commissioners the humiliating instructions to undertake nothing
in the negotiations for peace without the knowledge and consent of the King of France and his minister and "ultimately to
govern ourselvc by their advise and opinion, endeavoring in
our whole conduct to make him sensible ho-w much ·we rely on
his majesty's influence for effectual support." 1
This curious resolution, denounced by :i\Taclison as" a sacrifice
of the national dignity," has never been satisfactorily explained,2
but there is no longer any doubt as to the motives of France in
securing its passage. It was at Luzerne's suggestion, also,
that Congress made Jay, Franklin, Jefferson and Laurens joint
commissioners with Adam , who was already in Europe. Jcffer on refused to serve and Lauren · was captured on his way
to Europe and lodged in the Tower of London. 3 John
Adams was much disliked by the diplomatists of France and
Spain, not only because of his fearless independence of character but also because of the tenacity ·with ·w hich he clung to the
American right to the fisherie . Franklin was old in diplomacy
and well known to all the state men of Europe.
It is difficult to understand the motives that governed the
various powers during the negotiations which led to the Treaty
of Pari . But there is no doubt on one point,-the three
European power had clear and distinct views of the di position to be made of the N"orthea tern fisheries in the event of
the colonies gaining their independence. The po ition of England was well defined by the announcement of the Earl of
absolutely out of his senses." Franklin to Livingston, Dip. Corresp.
Rev., vol. 4, p. 136.
As to thi controversy, see Letter from Laurens, Dip. Corresp. Rev.,
vol. 2, p. 486. Wells' Life of Samuel Adams, vol. 3, p. 149·
For an interesting sketch of the famous controversy between Adams
and Franklin ee an article by George Bancroft in The Century for
July, 1887, entitled, "An Incident in the Life of John Adam ."
·
1 Dip. Corresp. Rev., vol. 10, pp. 75, 76; Secret Journals of Congre s,
vol. 2, p. 445.
~Jay's The Fishery Dispute, p. 25.
a See l\1aJi:"azine of American Hi tory for July, 1887.
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hclburne to Oswald, that "the limits of Canada would under
no circumstances be made narrower than under the Parliament
of 1763, and that the right of drying fish on the shores of Newfoundland could not be conceded to the American fishermen." 1
pain had been very reluctant to join France in the war
against Great Britain, believing that by so doing she would be
encouraging the principle of revolt against lawful authoritya principle Spain was very anxious not to encourage in
her own American colonies. But France overcame Spanish
reluctance by entering into an agreement that in the event of
the British being driven from Newfoundland, the fisheries
hould be shared with Spain to the exclusion of the United
tate ·2 Vergennes had not gone into the war for the sake of
American independence but for the purpose of humiliating
England. This had now been effectually accomplished and
he de ired to make such a peace as would preserve the influence of France over the new nation. He wished to confine
the territory of the United States to a narrow strip along the
coa t of the Atlantic. These limits were to be detailed and
"circumscribed with the greatest exactness and all the belligerent powers (especially England, France and Spain) must bind
them elves to prevent any transgression of them." 3
This plan neces itated the rejection of the American view of
their rights in the fisheries, which had been the subject of so
much confidential correspondence between the United States
a.nd His Most Christian Majesty. In order to facilitate the deign of pain it was necessary to adopt the aro-ument that when
the Americans became released from the duties of British subject.' they also became excluded from the privileges of British
ub1ects. In a letter to Luzerne, dated at Versailles, September,
i777, Vergennes wrote: "lt should therefore be well establi h ed t h at from the moment when the' colonists ' published
.
..
then
Fitzmaurice's Life of Shelburne, vol. 3 p. 255.
Bancroft's H'ist · of u mted
· States, vol. 'ro, p. 190.
3 Secret 1e
· given
·
· l
moir
in vol. 3 of Count de Circourt's confidentia
c~rrespondence of Vergennes, pp. 34, 38. In vol. 3 of Fitmaurice's
Life of Shelburne p
. .
..
· g
' age 170, 1s given a map "of North Amenca showin
the Bo~ndaries of the United States Canada and the British po~sessions,
according to th
'
'
e proposal of the Court of France in 1783."
I
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D eclaration of Independence they have ceased to own a share
in the fisheries, becau<.c they have forfeited, by their own act,
the qualification ·which entitled them to such a hare; that consequently they can offer to the court of London neither title nor
actual posse ·sion. From this comes another re ult; viz., that
the .\mericans ha\ ing no right to the fi hery we can give them
no guarantee on that head." 1
\Vhen Jay arri,ecl at Paris, in .'eptember, 1782, he found the
nq.Yotiation<. already in progress.
Upon the fall of Lord
• •orth's mini. try in ::\larch, 1782, Franklin, then at Passy, ]O$t
no time in communicating with hi. old friend, Lord Shelburne,
who was to be the new home secretary. After an exchange of
placid philosophic compliment, Shelburne sent Robert 0 wald, a cotch London merchant and a man imhued with the
economic ideas of .\dam Smith, to Paris, in the character of a
confidential representative and friend, to con. ult with Franklin
and attempt to pave the way for formal negotiation~ . 2
It i~ not my purpo e to follow the course of the negotiations
further than to ho\v that the article of the treaty as it wa
finally adopted wa under ·tood by the British commissioners as
an ultimatum and wa accepted in a !ipirit of reconciliation.
Franklin had designated three conditions a. nece sary to
a treaty: Independence, the Boundarie , and the Ancient
Fi hing Franchi. e . The fir. t the English government was
willing to acknowledge and the other it wa thought could be
ad ju ted without much difficulty.
\ hen Jay arrived he objected to Oswald'. commi<:<:ion,
which authorized him to treat with "the thirteen colonic. or
plantations." Jay ·who had former! y advoca~e<l a triple alliance
between America France and 'pain, had been cured by a rcsi1 De Circ6urt, vol. 3, pp. 276, 277. "Thi> argument conveniently accord
with the ug e tion which close the remarkable memoir on the princi·
pal object of negotiation' for peace, gh·en by • I. de Circ6urt (III, 29, 3 )
from the French archive·, tha it would be for the interest of England to
have the French a companion> at . •e\\ found land, rather than the Amer·
ican,, and agree with the strong opinion presented to Lords "helburne
and Grantham, by ~I. Reyneval, during hi secret vi,it to England in
eptember, 1782, again't our right to the fi heries." Jay' The Fi,hery
Dispute, pp. 27, 28; Fitzmaurice' Life of helburne, vol. 3, p. 263.
2 'ir G. C. Lewi \ Admini tration · of Great Britain, p. 81.
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dence at Madrid and now believed that both nations were
merely attempting to use American pretentions for their ~wn
advantage. It was the policy of England to detach the U mted
States from France and negotiate a separate treaty with each,
and Jay assisted in bringing this about. Vergennes informed
the British minister that the commission was satisfactory and
u ed all his influence to induce the Americans to proceed with
the negotiations, arguing that to acknowledge the independence
of the colonies in advance of the treaty would be putting the
effect before the cause. Franklin, through his earnest desire
iliat the negotiations should proceed as rapidly as possible and
influenced by his confidence in Vergennes, was willing
to accept the commission; but Jay refused to treat, except on a
ba is of sovereign equality, thus delaying matters for six weeks.
\Vhile the negotiations were in progress, the French Court
sent ~'[. de Rayneval on a secret mission to England to try and
engage that power to support the French and Spanish scheme
for the division of the fisherie and the limitation of the territory
of the United States to a narrow strip along the Atlantic coast.
In order to counteract the influence of M. de Rayneval,
Jay ent Benjaman Vaughn to London1 and his mission
proYed o successful that the scheme of France by which she
hoped to cramp the future of the United States by surrounding it
-..vith an impenetrahle cordon of European influence, and for the
accomplishment of which her ablest diplomatists were engaged
at Pari , Madrid, Philadelphia and London, was completely
fru trated. Great Britain adopted the view of the American
Commissioners with the full knowledge and understanding that
n.o treaty could be made without the recognition of the equal
nght of the citizens of the United States in the northeastern
fi herie .
Vaughn submitted to Lord Shelburne a paper containing
a. full di cus ion of the fishery question2 and stating in conclu10n "that it certainly could not be wise in Great Britain, whatever it might be in other nations, thus to sow the seeds of future
1
For a full account of this mission see Jay to Livingston, Nov. r7,
1782 i Dip. Corresp. Rev., vol. 8 pp. 129 161 165 2o8. note by Sparks on
the A'•1ms 0 f the French Court,
·
'Dip. Corre
'
' vol.
' 8, p. 2o8.
p.' Rev.,
2
Dip. Corresp. Rev., vol. 8, pp. 165, 168.
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war in the very treaty of peace, or to lay in it the foundation
of such di~trust and jealousies as on the one hand would forever
prevent confidence and real friemhhip, and on the other naturally lead us to strengthen our security by intimate and permanent alliances with other nations; ,. * "" it would not be wise
for Great Britain to think of dividing the fisheries \\·ith France
and excluding us, because we could not make peace at such an
expense, and because >.uch an attempt would irritate ~\merica
still more; would perpetuate her rcscntm<.;nt, and induce her to
use every pos. ible means of retaliation, and by impo-.ing the
most rigid restraints upon commerce and Great Britain."
These "considerations" appear to have decided the British
m1111-,try. The cabinet adopted the .\mcrican view and Yaughn
carried back to Paris a new commission for Oswal<l. 1
\Vhilc the negotiations were in progrc,.,., an C\·cnt occured in
America which had an important effect upon their future cour,.,c.
Yergennc. was corresponding with hi. representative at Philadelphia and characterizing the ..: mcrican demand~ as prcposterou .
n the 13th of :March I 782, ~ I. • Iarhois, who had
probably been instructed to promote the renunciation of the
fisherie. wrote to V ergcnne : "I ut • Ir. Samuel Adam i
u ing all hi. enclea\ ors to rai. c in the State of 1Iassachu ctl. a
strong opposition to peace, if the Eastern 'tatc. arc not thereby
admitted to the fisheries, and in particular to that of. -ewfoundland. 1Ir. Adams delight in trouble and difficulty and pride>.
him. elf in forming an opposition against the go' crnment "hereof he himself is President. 2 Hi. aims and intention are to
render the minority of consequence; and at thi very moment
he i attacking the Constitution of nfa sachu~etts although it
be in great measure hi own work. But he ha di. liked it
ince the people have shown their uniform attachment to it. It
may be expected that \vith thi · di po ition, no mex ure can
meet the approbation of Mr. 'amuel Adam ; and ii the tate
1 Lord Shelburne wrote to 0 wald,
eptember 23, 17 2: "Having
said and done everything which ha been de ired, there i nothing for
me to trouble you with, except to add this: \ Ve have put the greate t
confidence, I believe, ever placed in man in the American Commis,ioner ." Fitzmaurice's Life of helburne, ,·ol. 3, p. 267.
2 :Mr. Adam was Pre ident of the :\la achu etts enate.
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hould agree relatiYe to the fisheries, and be certain of partaking
of them, all his measures and intrigues would be directed toward the conquest of Canada and Nova Scotia; but he could
not have used a fitter engine than the fisheries for stirring .up
the passions of the Eastern people, by renewing the questwn
which has lain dormant during his two years absence from Boston. He has raised the expectations of the people to an extravagant pitch. The public prints hold forth the importance
of the fi herie . The reigning toast in the East is' May the
U nitetl States ever maintain their rights to the fisheries.' .It
has often been repeated in the deliberations of the General
Court ' • o peace without the fisheries.' However clear the
principle may be in this matter it would be useless, and even
dangerous, to attempt informing ~he people through the public
paper, · But it appears to me possible to use all means for preventing the consequences of success to Mr. Samuel Adams and
hi party; and I take the liberty of submitting them to your
di cernment and indulgence." 1
This letter was placed in the hands of the American Commi ioners by the English Secret Service and showed concluively the object of the French Court.
The Americans
determined to negotiate a separate treaty, Oswald's instructions
having been so altered as to allow him to treat with them
eparately. On the 5th of October Oswald accepted an
article allowing citizens of the United States to dry their catch
on the hores of Newfoundland. Strac11ey was now added to
the English Commission, the government beginning to fear
that Oswald was becoming too liberal. After a long discussion ·
1

Wells' Life and Public Services of Samuel Adams, vol. 3, p. 150. Of this
letter John Adams wrote thirty years later: "I cannot dismiss this letter
of :\r. M~rbois. without observing that his phillipic against Mr. Samu.el
1
a Jewel in the crown of that patriot and hero almost as bnlhant as hi· · t'
'
't• "·
• excep ion from pardon in General Gage's proclama wn ·
John Adams' Works, vol. r, p. 673. See Samuel Adams' comments on M ·
'letter in Wells' Life and Public Services of Samuel Adams, vol.
3• p. 1 SI. In hi funeral discourse, Thacher says: "It was from this
manlv ope
· ·
'ti
. :'
n pnnc1ple, at the close of the war, he opposed a peace wi 1
Britain, unless the •orthern States retained their full privilege in the
fi hery though 1't ·
d
· ed
is ere ibly reported such a peace was then patroniz
by the ' French Ministry."

~dam

~Iarboi
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the liberty to dry and cure fish on the coast of • ewfoundland
was transferred to the uninhabited coasts of X ova Scotia, Labrador, and the 11agdalcn Islands as long as they remained unsettled. The English Commissioners objected to the word
"right" in this connection and the word "liberty" was substituted for it. 1
At Franklin's sugge tion the article was made to include the
right to take fish on the Grand Bank and all other bank of
~ • ewfoundland, and also in the Gulf of
t. Lawrence and all
other places in the sea "where the inhabitants of both countrie.
u eel at any time heretofore to fi. h."
At this point, the negotiations came to a tandstill on the
question of indemnification of the loyali t . A. the .French
Court was known to favor the English claims, a new instrument
was drawn and Fitzherbert wa added to the English Commi ion in the hope of bringing French pres ure to bear. On the
ame day Vergenne wrote that France would no more prolong
the 'I.Var to upport the American claim to the fisheries than
would the American to gain ibraltar for pain. George III
urged helburne to propose to Loui · XVI the denial of the
fi herie to the merican .2 But before thi ugge tion could
be acted upon the com mis. ion met and trachey explained the
Eng Ii h conce . ion, relative to the fisherie · and concluded that
the que tion of indemnification alone tood in the way of peace.
On the 29th of • • ovember the Com mi ion met at Mr.] ay's
room.
The following extract from Mr. Adams diary how what
was aid and done about the fisheric at this meeting and throw
a flood of light on the intention and under. tanding of the partie. : "29th Friday -::'I.let ::'I.Ir. Fitzherbert, ~ lr. Oswald • Ir.
Franklin Ir. Jay, ::'I.Ir. Laurens and ~Ir. 'trachey at Mr.Jay'
Hotel d' Orlea;is, and . pent the whole <lay in discu~ ion about
the fi. herie and the Torie . I propo ed a new article concerning the fi hery; it was discussed and turned in e\·cry light and
multitude of amendment proposed on each side; and at last
the article drawn a it \·as finally agreed to.
T

1
2

\Vorks of John Adams, vol. 3, p. 335.
I ham's The Fi hery Que tion, p. 33.
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"The other English gentlemen being withdrawn upon some
occa ion, I asked Mr. Oswald if he could consent to leave out
the limitation of three leagues from all their shores and the
fifteen from those of Louisbourg. He said in his own opinion
he was for it; but his instructions were such that he could not
do it. I perceived by this and by several incidents and little
circum tances before, which I had remarked to my colleagues,
who were much of the same opinion, that Mr. Oswald had an
in truction not to settle the articles of the fishery and refugees ·
without the concurrence of Mr. Fitzherbert and Mr. Stracl1ey.
pon the return of the other gentlemen, Mr. Strachey proposed
to leave out the word 'right' of fishing and make it •liberty.'
:1-Ir. Fitzherbert said the word 'right' was an obnoxious expre ion. Upon this I rose up and said: 'Gentlemen, is there
or can there be a clearer right? In former treaties-that of
trecht and that of Paris-France and England have claimed
the right and used the word. Vlhen God Almighty made the
banks of r -ewfoundland, at three hundred leagues distant from
the people of America, and at six hundred leagues distant from
those of France and England, did He not give us as good a right
to the former a to the latter? If H~aven, at the creation, gave a
right, it is our at least as much as yours. If occupation, use and
po e sion give a right, we have it as clearly as you. If war
and blood and treasure give a right, ours is as good as yours.
\Ve h~ve been continuously fighting in Canada, Cape Breton,
and ... -ova Scotia for the defense of this fishery, and have expended beyond all proportion more than you. If then, the right
cannot be denied, why should it not be acknowledged and put
out of di pute. Why should we leave room for illiterate fisher
men to wrangle and chicane?'
"Mr. Fitzherbert said:
'The argument i in your favor. I must confess your reaon appear to be good; but Mr. Oswald's instructions were
uch that ~e did not ee how he could agree with us.' * * *
After hearing all this, Mr. Fitzherbert, Mr. Oswa~d and Mr.
t.rachey retired for some time, and returning, Mr. Fitzherbert
aid that, upon consulting together and weiO'hing everything as
matur~ly a po sible, Mr. Strachey and him:elf had determined
to advi e Mr. 0 wald to strike with us accordinO' to the terms
b
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we had propo ed as our ultimatum respecting the fi hery and
the loyalists. Accordingly, we all sat down and read over the
whole treaty and corrected it, and agreed to meet to-morrow at
Mr. 0 wale!' house to sign and cal the treaties, which the ecretaries would copy fair in the meantime.
"I forgot to mention that when we were upon the fi hery,and
Mr. trachey and Mr. Fitzherbert were urging us to leave out
the word 'right' and ub titute <liberty,' I told them at last, in
answer to their proposal to agree upon all other article and
leaYe that of the fi hery to be adjusted in the definitive treaty,
I never could put my hand to any article without ati faction
about the fi hery; that Congre s had, three or four year ago,
when they <lid me the honor to give me a commi sion to make
a Treaty of Commerce with Great Britain, given me a po itive
instruction not to make any uch treaty without an article in
the Treaty of Peace acknowledging a right to the fi hery; that I
was happy that Mr. Laurens was now pre ent, who, I believeed,
was in Congre at the time and must remember it. Mr.
Laurens upon thi aid, with great firmne , that he was in the
ame ca e, and could never give hi voice for any article without this.
fr.Jay spoke up and aid it could not be a peace, it
would be only an in idiom; truce without it." 1
Thu the entire article was made a condition of peace, and it
was o under tood by the British Commissioner . f Ir. trachey
wrote to Ir. Town end, ~ T ovember 20, "The article of the
fi hcry has been particularly difficult to ettle as we thought
the in truction were rather limited. It i , however, beyond a
doubt that there could have been 1-tO treaty at all if we had 1-Wt

adopted the article as it now stands."
On ~ovember 29, 17 2, Mr. 0. wald wrote to Lord 'helburne, "
few hours ago we thought it impo . ible that any
treaty could be made. '
nd to ... fr. Townsend the following
day he wrote, ' If we had not given way in the article of the
fi hery we should have had 1-W treaty at all, Ir. dam having
declared that he would never put hi hand to any treaty if the
re traint regarding the three league and fifteen league were
not dispen ed with as well as that denyincr hi countrymen the
'Works of John Adam , vol. 3, pp. 333-335.
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privilege of drying fish on the unsettled parts of Newfound~
land." And Strachcy wrote to N epean, "If this is not as goo
a peace as was expected, I am confident it was the best that
could have been made. Now, are we to be hanged or applauded
for thus rescuing England from the Americ::m war?" 1
As to the contemporaneous interpretation of the treaty, I
quote from a pamphlet by J. Q. Adams, published in 1822. 2 •
"That this was the understanding of the article by the Bntish Government as well as by the American negotiators is apparent to demonstration by the debates in Parliament upon the
preliminary articles. It was made, in both houses, one of the
great objections to the treaty. In the House of Commoi~s,
Lord orth
said 'By the third article we have, !11
our spirit of reciprocity, given the Americans an unlimited
right to take fish of every kind on the Great Bank and on all the
other banks of ewfoundland. But this was not sufficient.
\Ve have also given them the right of fishing in the Gulf of
St. Lawrence, and at all other places in the sea where t~1 ey
have heretofore enjoyed. through us, the privilege of fishmg.
They have, likewise, the power of even partaking of the fi~h
ery which we still retain. vV e have not been content with
resigning what we po sessed, but even share what we have
left." ""
In thi speech the whole article is considered as an improvident concession of British property i nor
i there suggested the slightest distinction in the nature of the
grant between the nature of the right of fishing on the ba~~s
and the liberty of the fishery on the coasts. Still more explicit
are the words of Lord Loughborough in the House of ~ee~s.
'The fi hery,' ay he 'on the shores retained by rBritain 15• '. 11
the next ~rticle, not ceded but recognized as a right inherent 111
the Americans, which, though no longer British subjects, they
are to continue to enjoy unmolested no right on the other hand,
b.
'
'
emg re erved to British subjects to approach their shores, for
the purpo e of fishing, in this reciprocal treaty."
The American Commissioners had determined not to be used

* * *

* *

1

For these letters see Fitzmaurice's Life of Shelburne vol. iii, PP· 3oz
'
303. For the answer to Strachey's question see Fiske's
"Results 0 f
C~rnwalli.s' Su.rrender," Atlantic Monthly, Jan'., 1886.
The Fisheries and the Mississippi, pp. 189, 19<J .
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to further the ambitious projects of the European po" crs, and
they succeeded in guarding the interests of their country at
eYery point. Their altitude is illustrated hy an incident " :hich
occured during the negotiat ions. The .\merican C om mi. sioners refused to continue the war for the furtherance of French
and Spanish objects. "You arc afraid" said Os\\ aid to" dams,
"of being made tool of by the powers of Europe." "Indeed
I am," replied Adams. "\Vhat powers?" a ked 0 wald . "All
of them,'' bluntly replied Adams.'
By maintaining this position throughout, they succeeded in
presen·i ng their Independence, their Boundarie and their Ancient Fi hing Right
The Treaty was signed September 3, 1783, and Article III \YaS
a follows : "It is agreed that the people of the United States shall
continue to enjoy unmolested the right to take fish of eyery kind
on the Grand Bank and on all the other bank of • ewfoundland
also in the Gulph of 't. Lawrence, and at all other place in
the ea where the inhabitant of both countries u ed at any time
heretofore to fish. And also that the inhabitants of the United
tates hall have liberty to take fish of every kind on such part
of the coast of Newfoundland as Briti h fi hermen shall u. e,
(but not to dry or cure the same on that island); and al o on the
coast , bays, and creek , and all other of His Brifo,h ::-.Iajesty'~
dominion. in America; and that the American fi hcrmen shall
have liberty to dry and cure fi h in any of the un. ettled bay
harbours, and creek of Nova cotia, • fagdalen Island and
Labrador, o long a the ame shall remain un, ettled; but o
soon as the same, or either of them hall be settled, it shall not
be lawful for the said fishermen to dry or cure fish at such
ettlement without a previou agreement for that purpo e with
the inhabitant , proprietors, or pos~c. or of the ground." i
T

Fitzmaurice' Life of helburne, YOI. 3, p. 300.
Treatie and Convention between united tates and oth.:r Power·,
pp. 309, 314.
1
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THE FISHERIES AT THE CLOSE OF THE
REVOLUTION.

At the close of the war the fishery industry was prostrate,
and the members of Congress from Eastern States earnestly
advocated the adoption of a system which would place it once
more upon a paying basis. The question was much discussed
during the session of the first Congress. In the course of the
debate on the bill to levy "duties on imports," Fisher Ames, of
:Massachusetts, said : "vV e exchange for molasses those fish that
it i impossible to dispose of anywhere else; we have no market
within our reach but the islands from whence we get molasses in
return, which again we manufacture into rum. It is scarcely
po sible to maintain our fisheries with advantage, if the commerce for summer fish is injured, which I conceive it would be
very materially, if a high duty is imposed upon this article; nay,
it would carry devastation throughout all the New England
tate ; it would ultimately affect all throughout the Union. *
* When gentlemen contemplate the fishery, they admit its
importance, and the necessity we are under of encouraging and
protecting it, especially if they consider its declining situation i
that it i excluded from those advantages which it formerly
obtained in British ports, and participates but in a small degree
of the benefits arising from our European allies, whose markets are visited under severe restrictions; yet, with all these
di couragement , it maintains an extent which entitles it to the
fo tering care of government.
In short, unless some
extraordinary mea ures are taken to support our fisheries, I do
not cc what is to prevent their inevitable ruin. It is a fact
that near one-third of our fishermen are taken from their
profession-not for want of skill and abilities in the art, for
here they take the rank of every natiou on earth-but from
the local, chilling policy of foreign nations, who shut us out
from the avenue to market. If, instead of protection from the
government, we extend to them oppression, I shudder for the
con equences.
I contend they are poor; they
are in a inking tate; they carry on their business in despair.m

*

* * *

* * *

1

See Annals of Congress, vol. 1, pp. 291, 294, 324, 330, 335.
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In 1789 Cong re. s came to the assistance of the fishermen and
inaugurated the sy tern of bounties, which continued down to
the reciprocity treaty of 185+1 This act allowed a bounty of
five cent per quintal on dried, and the same sum per barrel on
pickled fish exported, and impo ed a duty of fifty cents per
quintal and eventy-five cents per barrel on foreign fi h imported into the U nitcd States.
In his speech to Congress, in 1790, \Vashington , tatcd that
"our fisheries and the transportation of our own prod ucc offer u
abundant means for guarding ourselves against depending upon
foreign vc. cl ." In its an wcr to this address, the cnate replied: «The navigation and the fi herics of the nitcd States
arc objects too intcrc ting not to inspire a dispo ition to promote
them by all the mean which shall appear to us con i tent with
their natural progrcs. and permanent pro perity."
But the fi, hermcn were not satisfied with the relief already
granted them. They urged Congrc .. to provide . omc further
mean for their aid. In a petition presented from ).Iarblchead, the expenses and earning · of the vc. sci. from that tO\\ n
for the three preceding year were c. ti mated. For the year 1787
each n s. cl earned $+83; in 17
the sum of +56; in 1789,
only $z73. The averag e annual expense were +16. During 1786, 1787, 1788 and 1789 the fi sheries employed on an
average 539 vc scls of 19 185 ton . 3 287 seamen, and took 250,650 quintals of fi h. During the year 1787 178 and 17 9,
the export amounted to 37,520 quintals and 30.46o barrels.
This petition with other of a similar character was referred
to Jcffcr ·on then ccrctary of "tate, ·who, on February 1st,
1791,. ubmittcd a report to ongre~s, on the state of the fi~her
ies.2 In this report Jefferson enumerates the \ariou. advantag es
and disadvantage of the American fishermen . Among the advantage. were:
1.
The neighborhood of the great fi. hcric. ; which permit ·
our fi . hcrmen to bring home their fish to be alted by their
wive and children.
Benton' "Thirty Year · View," vol. 2, p. 19+
Jeffer on' \ Vork ·, vol. 7, p. 53 ; Ex. Doc. rst Cong., 3d
printed in H. Ii·. D oc. ·o. 34, 42d Cong., 2nd Ses .
I
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2.
The shore fisheries so near at hand as to enalJle the vessels to run into port in a storm, and so lessen the risk, for which
distant nations must pay insurance.
3. The winter fisheries, which, like household manufactures,
employ portions of time which would otherwise be useless.
4. The smallness of the vessels, which with the shortness
of the voyage, enables us to employ, and which, consequently
requires but a small capital.
5. The cheapness of our vessels, which do not cost above
the half of the Baltic fir vessels, computing price and duration.
6. Their excellence as sea boats, which decreases the risk
and quickens the returns.
7. The superiority of our mariners in skill, activity, enterprise, sobriety, and order.
8. The cheapness of provisions.
9. The cheapness of casks, which of itself, was said to be
equal to an extra profit of fifteen per cent.
To bal~ce these, were the disadvantages over which Congress had no control:
r. The loss of the Mediterranean markets.
2.
Exclusion from the markets of other nations.
3· High duties.
4. Bounties granted rival fishermen .
Among the disadvantages for which it was thought Congress
could find a remedy were:
r. Tonnage and naval duties on the vessels employed in the
fishery.
2.
Import duties on salt.
3· Import dutie on tea, rum, sugar, molasses, hooks, lines,
lead , duck, cordage, cables, iron, hemp, and twine, coarse woollen , and the poll tax levied on the persons of the fishermen.
It was therefore recommended that there be a remission of
duties on such article as were used by the fishermen, and that a
retaliatory duty be levied on foreign oils coming to American
markets.
The following year the bounty on dried and pickled fish was
abolished and in lieu thereof a specific allowance was made to
the ve sels engaged in the cod-fishery. Boats of between five and
twenty tons were allowed one dollar a ton per annum; those
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between twenty and thirty tons were allowed two dollars and
fifty cents a ton per annum, but no vessel could receive more
than one hundred seventy dollars in one year. By a subsequent act of the same year these rates were increased one-fifth.
These acts were opposed in Congress by Giles of Virginia and
others on the ground of unconstitutionality. In 1799, the law
was again revised so as to allow vessels of the smallest class to
draw one dollar sixty cents per ton, and vessels of from
twenty tons upwards two dollars and fifty cents per ton for each
year, while the maximum was increased to two hundred seventytwo dollars a year. In 1800 this was again revised in matters
of detail.
In I 793 an act was passed authorizing the collector of customs to grant vessels duly licen ed permits "to touch and trade
at any foreign port or place," and under such papers to procure
salt and other articles necessary for their outfits without being
subject to duty.
The Briti h government endeavored to induce the disaffected
fishermen to emigrate to 1 ova Scotia. A vessel was sent from
Halifax to antucket to convey the people who proposed to
moYe, but just as two families had gone aboard, a letter was received from Lafayette assuring them that their friends in France
would do something for them. The embarkation ceased at once
and the vessel wa obliged to return to Halifax with its cargo
of two families . France was unwilling to see from four to five
thousand of the best seamen in the world tran fer their allegiance
to England, and invited them to come to Durkirk. B ut only
nine famil ies availed themselves of the invitation.
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DIFFERENT CONSTRUCTIONS OF THE
TREATY OF 1783.

It soon became apparent that the two governments differed
in their construction of the third article of the Treaty of 1783.
Great Britain took the position that the treaty was not a unity and
that while the right to the deep sea fishing was to be regarded as
permanent, certain liberties of fishing had been granted by the
treaty and consequently were liable to be terminated by war.
With the close of the war of 1812 this became a question
of vital importance. The United States claimed that the treaty
was a unity, that the right to take fish on the coast of Newfoundland under the limitation of not drying or curing the same
on that island, and also on the other coasts, bays and creeks,
together with the limited rig ht of drying and curing fish on the
coasts of Nova Scotia, L abrador and the 1fagdalen Islands, was
simply recognized, not created by the treaty of 1783; that it
merely defined the boundaries between the two countries and
the rights and duties belonging to each; that it w as analogous
to a treaty of partition ;1 that the treaty being one which recognized independence and defined boundaries belonged to that
class which are peYmanent, and not affected by any future suspension of friend! y relations between the parties; and consequently that the article relating to the fisheries was no more
affected by war than was that part which ackno,vledged independence and e tablished boundaries.
In a famous dispatch 2 signed by Earl Bathurst, but understood
to have been vvritten by Mr. Canning, it is broadly stated that
Great Britain knows "no exception to the rule that all treaties
are put an end to by a subsequent war bet1,veen the partie ."
It is easy to show that this statement is too broad.
During the agitation of the fishery question in T ovember,
1 Lyman's Diplomacy of the U.S., vol. l, p. rr7; Cushing's The Treaty
of ·washington, p. 226.
2 State Papers, For. Rel., (Fol. Ed.) vol. 4, p. 353, Earl Bathurst to]. Q.
Adams, Oct. 30, 1815.
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1818, Pre,.ident :Monroe consulted 'enator C .

. Rodne) ,1 and
received from him a written opinion from which I quote a. follows :2 "\\.hen the treaty of Amiens, in 1 Soz, between Gr at
Britain, France, , pain, and Holland, wa under di.,cu.,>-ion in
Parliament, it was objected by some members that there wa a
culpable om is ion in con ·equence of the non-renewal of certain
article: in former treaties or com ention•;, ccuring to England
the gum trade of the river Senlgal and the right to cut logwood at the Bay of Ilonclura , &e. In an,w.:r to thi ugge. ·
tion in the House of Lord ... , it was well oh>-en eel by Lord
~\uklancl •that from an attenti,·e perusal of the 'vorcb of the
publicist. he h:id corrected in hi own mind, an error . till prevalent that all treatie. bet ween 11.ltions arc annulled hy a war
and to he reinforced mu>-t be .,pccifically rene'' "d on the return
of peace. It wa true that trcatie in the nature of compact. or
conce""ion~, the enjo) ment of "hich ha been interrupted by
war, arc thereby rendered null; but compact" which were not
impeded by the cour e and cffc of ho tilitie , s:cch as the
rights cf .i fi ·itcry n th.· ci .i ts of ci:i.cr 1/ ti:e pat •er·, the stipulated right of cutting log" nod in a parti ular di trict-com pact of thi nature were 110 :iffectcd hy W:'r. •
• It had
hccn inti mat •d by ome that hy tJ.e non-ren "al of the treaty
of 1 i 6 our right to cut log" oocl might be di pt:t d; hut tho e
he '' oulcl remind of the principle already e.-pl.tined, that
trcatie the c ·e rci c of which wa not impeded hy the '' ar
were rc-e tabli hed with peace.
f!f
Be did not com.icier
our right in India or llonclura in th' Jca,.t affected by the nonrene\\ al of certain article. in former trcati s .
"Lord Ellenhorough
hicf J u--tice of the court of King'
Bench) •felt urpri5cd that the non-rene\val of treatie · . hould
have been urged a. a eriou objection to the definitive treaty.
• •
Ile wa. a~tonished to hear men of talent argue
that the public law of Europe wa a dead letter hecau e certain
treatic~ were not rene\ved.
'Lord Eldon then and at pre~cnt the high chancellor of England and a member f the cabinet deni d that the right of
Attorney General under Jeffer on, and a" igner."
Ex-Attorney-General Rodney to Pre ident , lonroe,
• I on roe M ., Department of State.
1

2

-ov. 3, 1818;
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England in the Bay of Honduras or the river Senegal were affected by the non-renewal of the treaties.' 1
"In the House of Commons, in reply to the same objection
made in the House of Lords, it was stated by Lord Hawkes bury,
the present Earl of Liverpool, then Secretary of State for the
foreign department and now prime minister of England, which ,
post he occupied when the treaty of Ghent was concluded, 'that
to the definitive treaty two faults had been imputed, of omission
and commission. Of the former, the chief was the non-renewal
of certain treaties and conventions. He observed the principle
on which treaties were renewed was not understood. He affirmed that the separate convention relating to our East India
trade, and relative to our right of cutting logwood in the Bay
of Honduras, has been altogether misunderstood . Our sovereignty in India was the result of conquest, not established in
consequence of stipulations with France, but acknowledged by
her a the foundation of them; our rights in the Bay of Hondura remained inviolate, the privilege of cutting logwood being
unquestionably retained. * * * He did not conceive our
riahtsin India or at Honduras were affected by the non-renewal
of certain article in former treaties.'
"It is remarked in the Annual Register that Lord Hawkesbury's peech contained the ablest defense of the treaty. The
chancellor of the exchequer, Mr. Addington, the present Lord
idmouth, and the late Mr. Pitt supported the same principles in
the cour e of the debate. I presume our able negotiators at
Ghent entertained the same opinions when they signed the late
treaty of peace.
"It may be recollected that during the Revolutionary war,
when. the Briti h Parliament was passing the act to prohibit the
colonies from using the fisheries, some members urged with
great for~e and eloquence, 'that the absurdity of the bill was
equal to it cruelty and injustice; that its object was to take away
a trade from the colonies which all who understood its nature
knew they could not transfer to themselves; that God and nature had given the fisheries to New and not Old England.'' 2
1

ee Hansard' Debates, vol. 23 , p. II 47 .
In 1 765 ir James Marriot, confirming an opin ion g iven by Attorney
General Ryder and Solicitor General Murray in 1753, decided that the
2
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"The arguments on whicn the people of America found their
claim to fish on the banks of ~ ewfoundland arise, ' wrote r 1r.
Livingston, 1 "first, from their haYing once formed a part of the
British Empire, in which state they alway enjoyed, as fully as
the people of Britain thcmselycs, the right of fishing on these
banks. They haYc shared in all the war for the extension of
that right, and Britain could with no more justice have excluded
them from the enjoyment of it ( C\ en supposing that one nation could possess it to the exclusion of another), while they
formed a part of the Empire, than they could exclude the people of London or Bristol. If so, the only inquiry is, How have
we lo, t this right? If we were tenants in common with Great
Britain '' hilc united \Yi th her we i;till continue so, unlcs" by
our own act, we have relinquished our title. Had we parted
with mutual con ·cnt we should doubtless ha,·c made partition
of our common rights by treaty. But the oppressions of Great
Britain forced us to a separation ( '' hich must he admitted, or
we have no right to be independent); and it cannot certainly be
contended that those oppressions abridged our righh or gave
new ones to Britain. Our rights then are not inn1liclated
by this separation, more particularly as ·we haYe kept up our
claim from the commencement of the war, and as,igned the
attempt of Great Britain to e ·cluclc us from the fishcrie aone of the causes of our recurring to :um ." J
fi,hery clauses of the Treaty of Peace and. ·cutrality concluded between
England and France, • ·ovembcr 16, 16 r,, were valid notwi•h t. nding
a subsequent war. Opinions of Eminent Lawyers on \'a:-ious Poin
of
Engli•h Jurisprudence, chieA.y Conccrni g the Colonies, Fi herie•, and
ommcrce of Great Britain, b.Y Gcor.~c halmcrs; vol. 2, pp. 3H·3S5·
For th effect of '' ar on treaties cc al o, Field's International Code;
\Vharton's Int. Law Dig. vol. 2, chap.' 1, cc. 135; Blaine's T" cnt~ Y cars
of ongrcss, ,·ol. 2, p. 617; Socie y , . . • · e\\ Haven, 5 Curli (lJ. S.), 49~;
utton vs. utton, l Rus., :\f., 663; Phillimorc's Int. Law, vol. 3, pp. 660679; Wheaton' Elem. Int. La" (Lawrence), pp. 334-3+2.
1 R . R. Lhi'lg ton, ,'ccrctary o{ State, to Franklin.Jan. 7, 17 2: Franklin' Work ( parks' Ed.), vol. 9, p. 135·
2 In the case of Sutton"'· 'utton, l Rm.,•. f., 6iS. from which no appeal
wa taken. ir J. Leach, ~ra,tcr of the Roll,, pa--ed upon the que' ion a
to how far territorial right' ~iven by the treaty of li94 "ere abro~ated hy
the war of 1 12. In thi dcci,ion, rendered in 1830, it \\as 'aid: "The relations which had sub i'ted between Grea Britain and .\merica when they
formed one empire led to the introduction of the ninth 'ection of the
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In his somewhat celebrated pamphlet on The Fisheries and
the Mississippi,] ohn Quincy Adams says: 1 "As a possession it
wa to be held by the people of the United States as it had been
held before. It was not, like the land partitioned out by the same
treaty, a corporeal possession, but, in the technical language of
the English law, an incorporeal hereditament, and in that of the
civil law a right of mere faculty, consisting in the power and
liberty of exercising a trade, the places in which it is exercised
being occupied only for the purposes of the trade. Now, the
right or liberty to enjoy this possession, or to exercise this trade,
could no more be affected or impaired by a declaration of wai;
than the right to the territory of the nation. The interruption
to the exercise of it, during the war, could no more affect the right
or liberty than the occupation by the enemy could affect the right
to that. The right to territory could be lost only by abandonment or renunciation in the treaty of peace, by agreement to a
new boundary line, or by acquiescence in the occupation of the
territory by the enemy. The fishery liberties could be lost only
by cxprc s renunciation of them in treaty, or by :tcquiescence,
on the principle that they were forfeited, which would have
been a tacit renunciation."
"In case of a cession of territory," says Mr. Adams, 2
"when the possession of it has been delivered, the article of the
treaty is no longer a compact between the parties, nor can a subsequent war between them operate in any manner upon it. So
of all articles, the purport of which is the acknowledgment by
one party of a pre-existing right belonging lo another. The
en~a<Te1~ent of the acknowledging party is consummated by the
ratification of the treaty. It i no longer an executory contract,
?ut a perfect right united with a vested possessio n, is thenceforth
m one party, and the acknowledgment of the other is in its own
treaty of 1 79·h and made it highly reasonable that the subjects of the two
part of th~ divided empire shou ld, notwithstanding the separation, be
pr~t~cted In the mutual enjoyment of their land ed property; and the
privileges of natives being reciprocally given not only to the actual poss.e sors o~ land but to their heirs and assigns, it is a reasonable construction that it was the intention of the treaty that the operation of the treaty
hould be permanent, and not depend upon a state of peace."
: Page I.62; ~yman's Diplomacy of the U.S., vol. 1, p. II7.
The Fisheries and the Mississippi, p. 195 .
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nature irrevocable. As a bargain the article is extinct; but the
right of the party in whose favor it was made is complete, and
cannot be affected by a subsequent war. A grant of a facultative right or incorporeal hereditament, and specifically of a right
of fishery, from one soYereign to another, is an article of the
same description ." 1
1 In 1822, ex·President John Adams
wrote to \Villiam Thomas:
"The inhabitants of the United 'tates had as clear a right to every branch
of the fisheries, and to cure fish on land, as the inhabitants of Canada or
• o,·a Scotia. * * * the citizens of Boston, • ·cw York, or Philadelphia had as clear a rirrht to these fbheries, and to cure fi,;h on land, as the
inhabitants of London, Liverpool, Bri.;tol, Glasgow or Dublin; fourthly
that the third article was demanded :i. an ultimatum, and it wao declared
that no treaty of peace should be made without that article. .\nd when
the British ministers found that peace could not be made "ithout that
article, they consented, for Britain wanted peace, if po . ible more than
we did; fifthly, we asked no fayor, we requested no grant, and would ac·
cept none."
uotcd and adopted by ;\[r. Ca s, in his speech on the Fi hcries in the Senate, August 3, I 52, .\pp. Cong. Globe, I· '52.
In u note to a speech delivered by Rufus King in the cnatc, April 3,
181 , and after\\ ard published in pamphlet form, it is s .. id that the fish·
cric. "on the coasts and ha;s of the proYinces conquered in .\merica
from France" ere acqu ired by the common word, and mingled blood of
Amcri.:an and Engli hmen member of the ame Empire, \\e, with
them, had a common ri~ht to the c fisheries; and, in the clivi ion of the
empire. England confirmed our title without condition or limi ation; a
title equally irrcYocahlc with those of our boundaries or of our independence it~eif." Annab of Congress, I 1 , p. 33 .
The mo'11Cnt the C nited States became a OYerci~n power it citizens
were entitled to the rig-ht of the fisheries: ;\[clhainc, ,,.Coxc,+Cranch
( '. S.), 20<): Opinion, E.·. Attorney General Rodney . [on roe :\l::>S.,
Departm1;nt of , 'talc.
The C nited 'tat es neYer regarded the treaty of peace as a grant of in de·
pendcnce or as creating the several colonies a distinct political corporation . It wa emphatically a treaty of partition, and such wa. the Yiew
adopted and proceeded upon by the British ministry by "hi ch it wa. ne·
gotiated. This minbtry had come into power pledrred to the idea of a
friendly 'eparation between the two parts of the empire, conceding to each
certain territorial right . The idea of a future rcdprocity betw •en the two
nation , ba ed on old tradition., a moulded by modern economical liberali m, \\a. especially attractive to Shelburne, by whom, a prime mini ·
ter the negotiation. we.r ultimately clo,ed. \\.harton' Int. Law Dige t,
vol. 3, p. 40; Bancroft's Formation of the Fed. Con t., vol. vi, ch. I;
Franklin • ISS., in Departmem of State.
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THE NEGOTIATIONS AT GHENT.

The war of 1812 had on the whole, proved disastrous to the
American arms. While the navy had won credit on the ocean,
"England did as she pleased on the land." The condition of
affair was gloomy when, in the autumn of 1814, the American
Commissioners arrived at Ghent. The proffered mediation of
the Emperor of Russia had been refused by Great Britain and
the prospects for an honorable peace were far from flattering.
The American Plenipotentiaries were J. Q. Adams, J. A. Bayard, Jonathan Russell, Henry Clay,and Albert Gallatin. Great
Britain sent Lord Henry Garn bier, Henry Goulburn, and William
Adams," none of them Yery remarkable for genius, and still less
for weight of influence; as compared with the American Commisioners they were unequal to their task ." 1 But this was of little
importance, as the negotiations were directed from London, and
the British Commissioners, "mere puppets of their government,'' did not dare to move without seeking the approval of
Lord Castlereagh, or Lord Liverpool.
The opening of the negotiations was very unsatisfactory
to the Americans. The British Commissioners took high
ground and treated the Americans with lofty insolence, making
extravao-ant territorial claims utterly unjustified by the state of
the war. Dut it soon became evident that they had pitched the
negotiations in too high a key. The claims made by the Briti h Commissioner. were not approved by the ·cabinet. Lord
Castlereagh advised a considerable "letting down of the question, 2 and Lord Liverpool replied that, "Our Commissioners
had certainly taken a very erroneous view of our policy." 3
The American bluntly refused to treat on the basis of uti
?ossidetis or on an} basi. other than the status quo ante bellum
m re pect to territory. It seemed to all that the negotiations
were at an end unless the British government should recede
from the position it had taken. This, after a careful estimate of
1

-

Adams' Life of Gallatin, p. 519 .
Ca tlereagh Corresp. 3d Series, vol. 2, p.
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the rcsourse of the Empire, it decided to do, and once on the
downward track Goulburn wa not allowed to stop at trifles.
"These gentlemen," \vrote Adams, "after commencing the
negotiations with the loftiest pretences of conquc t, finally settled down into the determination to keep 1Ioo c Island and the
fi hcrics to them ekes."
\Vhen it became e\ ident to the British Premier that no treaty
would be signed at Ghent, he determined to send the Duke of
\Vellington to America with full power to fight or make peace.
\Vhcn this brilliant scheme was communicated to his Gr:ice, he
replied in a letter to Lord Li\·crpool, which doubtless had great
influence on the course of the negotiation . Ile told him that
the government had made a blunder; "I confc that I think you
have no right, from the state of the war, to demand any concc ion of territory from the .. \ mcricans. Considerjng eYcr;thing,
it is my opinion that the war has been a most successful one, and
highly honorable to the British arms; but from particular circumstances, uch as the want of the na\·al superiority on the
Jakes you have not been able to carry it into the enemies' territory notwithc;tanding your military <ucccsc; and now undoubted
military superiority, and ha Ye not cYen cleared your own territory of the enemy on the point of attack. You cannot, then,
on any principle of equality in negotiation, claim a cession of
territory excepting in exchange for other ac!Yantagcs which you
have in your po,vcr. I put out of the quc..,tion the posse sion
taken by 'ir John hcrhrookc between the Penob:cot and Passamaquoddy Bay. It isc\'idcntly only tcmporar_) and till a larger
force will drive away the fc v companies he has left there; and
an officer might as well claim the so\'crcignty of the ground
on which his piquets stand or over which hie; patrols pass. Then
if this rca,oning be true, why c;tipulate for the 1t!i p,• side~is?
You can get no territory; indeed, the state of your military operation , however creditabk, docs not entitle you to demand any ·
and you only afford the .r merican. a popular and creditable
around which I believe, their goYcrnment arc looking for, not
to break off the negotiations but to avoid to make peace. If
you had territory as I hope you soon will ha\'c ~'cw Orleans,
I should prefer to insi t upon the cc%ion of that province as a
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separate article than upon the uti possidetis as a principle of
negotiation." 1
At t:ie preliminary meeting of the Commissioners, Goulburn, speaking for the British Commissioners, stated that "it
was thought proper in candor to state that in relation to the
fisheries, although it was not intended to contest the right of the
United States to them, yet so far as respected the concessions to
land and dry fish within the exclusive jurisdiction of the British,
it was proposed not to renew that without an equivalent." 2 At
the next meeting Adams replied to this by stating that they
had not expected to discuss the question of the fisheries as it was
not one of the ubjects of difference in which the war originated.
The duty of drafting the articles relating to the boundari~s
and the fisherie was assigned to Gallatin. He drew up an
article which recognized and confirmed the right of the Americans to fish in British waters and the British right to navigate
the r 1ississippi.
The American Commission was admirably composed for
the encouragement of internecine strife and the war immediately commenced between Adams as the representative of
the East and Clay as the representative of the West. From
this time on the genuine diplomatic powers of Gallatin were
displayed , not in dealing with the British Commissioners, for
there he found comparatively clear sailing, but in preserving
the emblancc of peace between his colleagues. It seemed,
to Adams, with ome show of justice it must be confessed,
that the remaining members of the Commission had organized
for the purpose of irritating him. They found fault with all
he wrote, until Russell, who could find no other cause for
critici m, uggested that in the future he should "spell until
with one l."
Adam gives the following interesting account of one of
their meetings:
"Mr. Gallatin said it was an extraordinary thing that the
q ue tion of peace or war depended solely upon two points, in
1
\Vellington Sup. Desp. vol. 9, p. 426; Castlereagh Corresp. 3d Series,
vol. 2. p. 186.
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which the people of Massachusetts alone were interestedMoose Island, and the fisheries within British jurisdiction.
"I said that was the very perfidious character of the British
propo itions. They wished to give us the appearances of having
sacrificed the interests of the Eastern section of the Union for
those of the Wes tern, to enable the disaffected in Massachusetts
to ay, the government of the United States has given up our
territory and our fisheries merely to deprive the British of their
right to navigate the Mississippi.
"Mr. Russell said it was peculiarly unfortunate that the interests thus contested were those of a disaffected part of the country.
"Mr. Clay said he would do nothing to satisfy disaffection
and treason, he would not yield anything for the ake of them.
'But' said I, 'you would not give disaffection and treason the
right to say to the people that their interests had been sacrificed?'
"He said, o. But he was for a war three years longer. Ile
had no doubt but three years more of war would make us a
warlike people, and that then we should come out of the war
with honor. Whereas at present, even upon the best terms we
could possibly obtain, we ghall have only a half formed army,
and half retrieve our military reputation. He was for playing
brag with the British Plcnipotentiarie~; they had been playing
brag with us throughout the whole negotiation; he thought it
was time for us to begin to play brag with them. He asked
me if I knew how to play brag. I had forgotten how. He
said the art of it was to beat your adversary by hold111g your
hand, with a solemn and confident phiz, and outbragging him.
He appealed to Mr. Bayard if it was not.
"' Ay,' said Bayard, 'but you may lose the game by bragging until the adversary secs the weaknc. s of your hand.'
And Bayard added to me, 'Mr. Clay i for bragging a million
against a cent.'
"I said the principle was the great thing which ·w e could not
concede; it wa directly in the face of our imtructions. \Ve
could not agree to it, and I wa for aying so, po, itivcly, at
once. :Mr. Bayard said that there was nothing left in di. pute
but the principle. I did not think o.
"'Mr. Clay,' said I,' sup po ing Moo e Island belonged to Kentucky and had been for many years repre ented a a di trict in
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your Legi lature, would you give it up as nothing? Mr.
Bayard, if it belonged to Delaware, would you?' Bayard
laughed and said that Delaware could not afford to give up
territory.
"Mr. Gallatin said it made no difference to what state it belonged, it wa to be defended precisely 111 the same manner,
whether to one or to the other.m
Adams and Clay could not agree as to the relative importance of the questions involved. Clay was the representative of the west, where the navigation of the Mississippi
by the British was regarJed as a matter of supreme importance.
Ile was willing to barter the fishing rights if necessary, in
order to ecure the abandonment of this claim. But Adams, the
representative of the east, the son of the man who had refused
to ign the treaty of 1783 without a clause guaranteeing the
fi hery rights, as naturally went to the other extreme. Be
thought the British right to navigate the Mississippi of no
importance, but merely a matter in which the national pride
was interested. But the fisheries were to him one of the most
invaluable and inalienable of our privileges. Clay was not
willin"" to concede the navi""ation of our most important river
0
0
for "the mere liberty of drying fish upon a desert." "Mr. Clay
lo this temper, as he generally does,'' writes Adams," whenever this right of the British to navigate the Mississippi is discu ed. He wa utterly averse to admitting it as an equivalent
for a tipulation securing the contested part of the fisheries.
He aid the more he heard of this (the right of fishing), the
more convinced he was that it was of little or no value. Be
hould be glad to get it if he could, but he was ure the Briti h
would not ultimately grant it. That the navigation of the
1i si ippi, on the other hand, was an object of immense importance and he could see no sort of reason for granting it as
an equivalent for the fisheries." 2
\Vhen the commissioners came to a vote on Gallatin's propo ed article, Clay and Ru sell opposed it and Gallatin, Adams
and Bayard approved it. It was, therefore, voted to insert the
article in the projet-Clay protesting that he would not sign.
1
2
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On the following day, however, the que tion wa re-considered and Clay proposed that instead of inserting the article
in the treaty, a paragraph should be inserted in the note which
was to accompany it, suggesting the idea that the Commissioners were not authorized to discuss the fisherie . \Vhile thi
would result in confirming the British right to navigate the
Mississippi, Clay had a casuistic theory that this right would
be valid only so far as it was independent of Louisana.
Gallatin, who was inclined to think that the British had
the argument on their side, he itatcd, but finally, in the interest
of harmony, accepted the amendment. Clay's compromibe was
adopted and the projet which was sent in on the 10th of 1 ~ ovember contained no reference to the fi heries.
In the original in tructions to the British Commi sioners,
dated July 28, it was stated that the provisions of the treaty of
1783, relating to the inshore fisheries had been the cause of o
much inconvenience that the government had determined not
to renew them in their pre ent form without an equivalent.
In supplementary instruction , dated August 14,1 it was declared
that the free navigation of the Mississippi must be provided for.
Lord Bathurst seems to have in tructed Goulburn, that
the treaty could be concluded without noticing the fishcric , as
the crown lawyers had given an opinion that the right had been
terminated by the war. "Had we never mentioned the subject
of the fishcrie at all," w.rote Goulburn, "I think that we
might have argued the exclu ion of the American from them
on the general principle tated by ir vV. cott and
ir C.
Robin on; but having once brought forward the ubject, having thu implied that we had (what Lord Ca tlereagh cemed
really to have) a doubt of thi principle; having received from
the American plenipotentiarie a declaration of what they consider to be their right in this particular, and having left that
declaration without an answer, I entirely concur in your opinion
that we do practically admit the Americans to the fi herie a
they enjoyed them before the war, and hall not, without a new
war, be able to exclude them . I ought to add, however, that
Dr. dam and Lord Gambier do not agree in thi opinion.
1
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You do us but justice in supposing that, without positive instructions, we shall not admit any article in favor of the American
fishery, even if any such should be brought forward by them;
indeed, we did not at all understand your letter, either public or
private, as implying any such concession." 1
On the 26th of
ovember the British counter-projet was
delivered and contained no allusion to the fisheries or to
Clay' paragraph in regard . to the treaty of r 783, but it did contain a clau e providing for the free navigation of the Mississippi
by the Briti h.
Thi counter-projet was the immediate cause of another
quarrel between Clay and Adam , but it was at last decided to
offer the navigation of the Mississippi for the fisheries. This
wa refu ed by the British Commissioners, who proposed to
insert an article referring both subjects to a new commission
to be appointed in the future. Adams was unwilling to admit that the liberties granted by the treaty of i 783 were open
to di cus ion, but Gallatin and the other commissioners favored a qualified acceptance, subject to the condition that the
negotiations should apply to all differences not yet adjusted and
involved the abandonment of no rights claimed by the United
tate in the fisheries. But it was found impossible to draft an
article which would be satisfactory.
Goulburn wrote to Lord Bathurst: "I confess my own
opinion to be that the question of the fisheries stood as well
upon the re. ult of the last conference as it can do upon any reply which they may make to our proposition of this day . The
argument which they used at the time will certainly be to be
learnt only from the ex parte statements of the negotiators, but
the fact of their having attempted to purchase the fisheries is recorded, and i an evidence (to say the least of it) that they
doubt their right to enjoy them ·without a stipulation. If they
receive our proposition, all will be well; but if they reject it,
they may derive from that rejection an argument against what
we wish to deduce from the protocol." 2
But Gallatin's note neither accepted or rejected the offer,
and Goulburn abandoned hope and wrote to Lord Bathurst
1
l
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suggesting that the treaty should be silent on the subject of the
fisheries and the Mississippi. 1 The result of all was that on the
22nd of December the British Commissioners returned an answer stating that they were willing to withdraw their proposed
article and allow the treaty to be silent on the subject. This
was accordingly done and the treaty was duly signed on Chri tmas day, 1814.

THE TREATY OF 1818.

Immediately after the close of the war for Independence, the
United tates very generally adopted a policy having for it
avowed object the expul ion of the loyalists from the country.
The feeling again t them wa very bitter and many thousand
left the country with the departing Briti h armies. The re ult
was that the e people, instead of being allowed to become
reconciled to the changed condition of affairs, became the pioneer population of new English provinces on the northeast
shore. Very naturally the claim of the American fishermen
were not viewed with favor by their old Tory enemies. As
early as 1807 the colonies appealed to the British government
for protection again t the "aggre sions" of their American
neighbors. In their jealous interest they employed a watchman
who "sat in the fog" and counted the ves els of the Yankee
fishermen as they pas ed through the Strait of Canso, counting
in one day nine hundred thirty-eight. The pro pective war
between the United tates and England wa eagerly welcomed,
for in that event "wont England whip the bla ted rebel and
shan't we all get our lands back again?" It was believed that
uch a war would put an end to the American right in th~
fisheries as recognized in the Treaty of I 783.
\: hen the war actually came, "our bani hed countrymen
lo t no time in pre enting their memorial repre enting that the
American fi hermen gro ly abu ed their privilegP. , and that
ound policy required the everlasting exclu ion of both France
and the United tates from the fi hing ground
It was inI
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sisted that fifteen hundred American vessels had been engaged
in the Labrador fisheries alone in a single season; that these
yessels carried and dealt out teas, coffee, and other articles on
which no duty was paid; that these smuggler and interlopers
exercised a ruinous influence upon the British fishery and the
morals of British fishermen; that men, provisions and outfits
were cheaper in the United States than elsewhere, and that in
consequenclil British fishermen on the coast could buy what they
needed on better terms of the American vessels than of the
colonial merchants, for which reasons the merchants hoped that
foreigners should no longer be permitted to visit the colonial
waters for the purpose of fishing. 1
These representations caused much excitement in New England, and were, by the Boston Centinal, pronounced "alarmin<Tly intere ting."
The principles urged by the American Commissioners at
Ghent were as urned to be unsound and in controvention of
public law. The colonists clamored for "protection," until in
1815 Iler Majesty's ship of war,Jasseur, commenced the seizure
of American fishing vessels, and in one day no less than eight
wer
ent into the port of Halifax as prizes. The British
charge d'affaires, in reply to Monroe's note of July 18, 1815,
declared that the commander of the J asseur had transcended
his authority, and gave the assurance that proper orders would
be i ·sued to "prevent the recurrence of any similar interruptions." The eizures were, however, continued during the negotiations at London.
From the scene of his uccessful labors at Ghent, Gallatin had
goqe to London and engaged in an attempt to penetrate the
hide-bound commercial policy of Great Britain. Richard Rush,
who was then minister at the court of St. James, was his
colleague in these negotiations. A commercial convention was
signed July 3, 1815, which was by its terms .to expire in July,
1818, and it was desirable that the two powers should arri ·e at
a timely agreement for its renewal.
The United 'tate. took advantage of this opportunity to
open up the subjects left in an unsettled condition by the Treaty
1
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of Ghent-impressment, which Lord Castlereagh again declined to discuss, the boundaries, commercial intercourse with
Canada and the \Vest Indies, indemnity for slaves, and the
northeastern fisheries.
The British government was represented by Mr. Frederick
Robinson, afterwards Lord Goderich, Earl Ripon, and l\Ir.
Goulburn. Little was gained by this convention, but a compromise was affected on the question of the fisheries. In order
to gain an express recognition of the p~rmancnt right it was
found necessary to concede limitations upon the practice. Of
this compromise Gallatin wrote to Adams,1 on the 6th of ~ ovcmbcr : "The right of taking and drying fish in harborti
within the exclusive jurisdiction of Great Britain, particularly
on coasts now inhabited, vvas extremely obnoxious to her, and
was considered as what the French civilians call a servitude.
And personal pride seems also to have been deeply committed,
not perhaps the less because the argument had not been \cry
ably conducted on their part. I am satisfied that we could h:n·e
obtained additional fishing ground in exchange for the word,,
'forever.' * * * Yet I will not conceal that this ubjcct
cau~cd me more anxiety than any other branch of the negotiations, and that, after having participated in the Treaty of Ghent,
it was a matter of regret to be obliged to sign an agrccmcnt
which left the United States in any respect in a wor~c , ituation
than before the war.
*
And if a compromise was to
take place, the present time and the terms proposed appeared
more eligible than the chance of future contingencies.
* *
\Vith much reluctance I yielded to those con,,ideration. , rcndcrcd
more powerful by our critical situation with Spain, and used my
best endeavors to make the compromi~e on the mot advantageow; terms that could be obtained."
The convention was i:igned October 8, IS18 and Article I
provided that:

*

*

*

\Vhereas difference~ have arisen re,pecting the liberty claimed by the
ed State• for the inhabitant~ thereof, to take, dr_v, and cure fish on
certain coa,tF, bay>, harbors and creek., of !Ii, Britannic Maje,ty' dominions in America, it is agreed between the hi,;h contracting partieo
that the inhabitants of the said United States shall have forever, in com·
mon \\ith the subjects of His Britannic '.\Iajcsty, the liberty to take ti h of

e ni
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every kind on that part of the southern coast of Newfoundland which
extends from Cape Ray to the Rameau Islands; on the western and
northern coasts of Newfoundland from the said Cape Ray to the Quirpon
Islands; on the southern shores of the Magdalen Islands, and also on the
coasts, bays, harbors and creeks, from Mount Jolly, on the southern coast
of Labrador, to and through the straits of Belle Islands, and thence
northwardly indefinitely along the coast, without prejudice, however, to
any of the exclusive rights of the Hudson Bay Company; and that the
American fishermen shall have liberty forever to dry and cure fish
in any of the unsettled bays, harbors, and creeks of the southern
part of the coast of Newfoundland hereinbefore described, and of
the coast of Labrador; but so soon as the same or any part thereof,
shall be settled, it shall not be lawful for said fishermen to dry or cure
fish at such portion so settled, without previous agreement for such purpose with the inhabitants, proprietors, or possessors of the ground. And
the United States h ereby renounces forever any liberty theretofore enjoyed or claimed by the inhabitants thereof to take, dry or cure, fish on
or within three marine miles of any of the coasts, bays, creeks, or harbors of His Britannic Majesty's dominions in America not included in the
above mentioned limits. Provided, however, that the American fishermen shall be permitted to enter such bays, or harbors for the purpose of
shelter, and of repairing damages therein, of purchasing wood, and of obtaining water, and for no other purposes whatever. But they shall be under uch restrictions as may be necessary to prevent their taking, drying or curing fish therein, or in any other manner abusing the privileges
hereby secured to them. I

The proviso, as at first drafted read: "Provided, however, that
the American fishermen shall be permitted to enter such hays, and
harbors for the purpose only of obtaining shelter, wood,water and
bait." In order to obtain a great an area for inshore fishing as
po sible the American Commissioners consented to omit the
word "and bait" thu~ sacrificing what has proved of greater
importance. The treaty was made with reference to cod fishing, a the mackerel fishing was then of but slight importance.
oon after the signing of the treaty the Imperial Parliament
enacted a tatute to carry out its provisions.2 This act provided
that His Maje ty in Council should make such regulations and
give such instructions as might be deemed proper for carrying
into effect the treaty and declared that it shall not be lawful for
any foreigners or foreign vessels, to fish for, or take, dry, or
1 Treaties and Convention betwt-en United States and other Powers,
P· 350. For protocols of conferences and report of Commissioners, see
Am. St. Pap. (For. Rel.), vol. 4, p. 382; vol. 3, pp. 7o5, 707, 732-745.
2 59 Geo. III, c. 38 .
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cure, fish within three marine mile of any wasts, bays, creeks,
or harbors, whatever, in any part of His Maje ty's dominion in
American not included in the limits of the treaty; and that if
any such foreign ves el, or any person on board thereof, shall
be found fishing, or to have been fishing, or preparing to
fish, within such di tance of such coast, bays, creeks, or harbor-outside of said limits, such vessels may be eized and condemned; that it shall be lawful for United States fi hermen to
enter bay , and harbors for the purpose of shelter, and for the
purpose of purchasing wood and water, subject to uch re trictions as shall be pre cribed by Hi Majesty in Council; that if
any such person after being required shall refuse to depart from
such bay or harbor and shall refuse or neglect to conform to
any such requirements he shall forfeit the um of two hundred
pounds.
Such were the leading provision of the Imperial Act. Between the years 1818 and 1854 the Provincial Legi latures
of Canada, ova Scotia and
ew Brunswick pas ed various
statute purporting to be based on the treaty. They were more
stringent and much more minute in their provi ion than the
Imperial Act. 1
Trouble soon grew out of the different interpretations of the
treaty of 1818. American vessel were seized while engaged
in fishing in the Bay of Fundy when more than three miles
from shore. 2 The nited tate government under tood the
phrase "three marine mile from the coast" to mean from the
coa t followinrr all its sinuo itie . But the English go,·ernment
claimed that it was from a line drawn from headland to headland. The American view was first advanced in 1824 when the
• The Acts pas ed by the province now constituting the Dominion of
Canada which were claimed to be merely declaratory of the Imperial
Statute are:
Dominion Acts, 31 Viet. cap. 6; 33 Viet. cap. 16; now incorporated in
Revised tatute of 1886, cap. 90.
ova cotia Acts, Revised Statutes, 3d serie cap. 94, 29 Viet. (1866),
cap. 35.
New Brunswick Acts, 16 Viet. (1853), cap. 69.
Prince Edward Island Acts, 6 Viet. (1843), cap. 14.
See l-1. R. Doc. · o. 19, 49th Cong. 2nd Sess., p. 29.
2 Pres. fonroe's Me sage, Feby. 23, 1825, l-1.
:ic. No. 4o8, 18 Cong.
2nd Ses , Am. tate Pap. (For Rel.), vol. 5, p. 735.
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United States complained of interference with the taking and
curing of fish in the Day of Fundy and the seizure of vessels. 1
In February 182 5 Mr. Addington replied justifying such seizures
on the ground that the Bay of Fundy was within the limits of
the prohibition of the treaty . In 1840 the President transmitted
to Congress various documents relating to the seizure of American vessels in Canadian waters during the year 1839. Among
them was a letter from Lieut. Paine, an officer· of the United
States navy, dated December 29, 1839, in which the points at
issue are stated as follows. "The Canadians apply the word
•bays' 2 to all indents of the coast, and would refuse admission
within lines dra'vvn from one extreme headland to another, no
matter how large an extent of water it included; while the
American insisted that the Bays of Fundy, Chaleurs, Mirimichi, and some others are open to a line three miles from the
concave shore."
During the next three years an elaborate correspondence
wa conducted between the two governments. On the 10th of
July, 1839, Mr. Vail, Acting Secretary qf State, complained
to Mr. Fox, the British Minister, of seizures in the Bay of
Fundy by the government vessel the Vidory. In February
1841 the Secretary of State, Mr. Forsyth, sent elaborate intructions to Mr. Stevenson, the America11Minister at the Court
of St James, setting forth the claims of the United States. In
the following March, Stevenson brought the matter to the
attention of Lord Palmerston,3 but elicited no response other
than a statement that the communication had been referred to
the Secretary of State for Colonial affairs.
A copy of the dispatch was sent to Lord Falkland, Lieutenant
Governor of Nova Scotia, with the request that he investigate
the allegations contained in it and report fully to Her Majesty's
government. On the 28th of April Lord Falkland wrote to
Lor<lJohn Russell: "The greatest anxiety is felt by the inhabitants of this province, that the convention with the Americans
1 11e sage of Pres. Monroe, Feby. 26, 182 , H. Doc. No. 4o8, 18th Cong.,
5
2d Sess; Am. St. Pap., (For. Rel.) vol. 5, p. 735.
2 For meaning of the word "bays" see peeches of Sen. Cass, Aug. 3,
i85z, Cong. Globe, (app.) vol. 25, p. 895, and of Sen. Hamlin, of same date.
Ibid. p. 900.
3 Ex. Doc. No. 100, 32d Cong.,:1st Sess., p. II3.
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signed at London on the 20th of October, 1818, should be
strict! y enforced; and it i hoped that the consideration of the
report may induce your lordship to exert your influence in such
a manner as to lead to the augmentation of the force (a single
vessel) now engaged in protecting the fisheries on the Banks of
:N" cwfoundland, and the south shore of Labrador, and the employment, in addition, of one or two steamers for that purpo~c."
In this letter was enclosed a copy of a report of a committee
on the fisheries of the House of Representatives of Nova Scotia
and a "case stated" for the purpose of obtaining the opinion of
the law officers of the Crown in England .
L
vVhether the treaty of 1783 was annulled by the war of
1812, and whether citizens of the United 'tatcs possess an)
right of fishery in the waters of the lower province~ other than
ceded to them by.the convention of 1818; and if so, what right?
2. Have American citizens the right, under that Com ention,
to enter any of the bays of this province to take fi h, if, after
they have so entered, they prosecute the fishery more than three
marine miles from the shores of such bays; or ~houlcl the prescribed distance of three marine miles be measured from the
headlands, at the entrance of such bays, o a to exclude them?
3. Is the distance of three marine miles to be computed from
the indents of the coasts of British America, or from the extreme headlands, and what is to he considered a headland?
4. Have American vessels, fitted out for a fishery, a right to
pass through the Gut of Canso, which they cannot do without
coming within the pre, cribed limits, or to anchor there, or to
fish there; and is casting bait to lure fish in the track of the
vessels, fishing, within the meaning of the Convention?
S· Have American citizens th1.. right to land on the Magdalen Islands, and conduct the fishery from the ,,hares thereof, by
using nets and seines, or what right of fi~hery do they possess on
the shores of those islands, and what is meant hy the term shore?
6. Have American fishermen the right to enter the hays and
harbors of this province for the purpose of purcha.c;ing wood or
obtaining water, having provided neither of the. c articles at the
commencement of their voyage in their own country, or have
they lhe right only of entering such bays and harbor~ in ca cs
of distress, or to purcha e wood and obtain watt:r after the u-.ual
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tock of these articles for the voyage of such fishing craft has
been exhausted or destroyed?
7. Under existing treaties, what rights of fishery are ceded
to the citizens of the United States of America, and what reserved for the exclusive enjoyment of British subjects?
These learned gentlemen, Sir John Dobson and Sir Thomas
Vlilde, answered to the first query: "We have the honor to
report that we are of opinion that the treaty of 1783 was
annulled by the war of 1812; and we are also of opinion that
the right of fishery of the citizens of the United States must
now be con idered as defined and regulated by the convention
of 1818; and with respect to the general question •if so, what
right?' we can only refer to the terms of the convention as explained and elucidated by the observations which will occur in
an wering the other specific queries."
2.
"Except within certain defined limits, to which the query
put to us does not apply, we are of opinion that, by the terms
of the treaty, American citizens are excluded from the right of
fi hing within three miles of the coast of British America; and
that the pre cribed distance of three miles is to be measured from
the headlands or extreme points of land next the sea of the
coasts, or of the entrance of the bays, and not from the interior
of uch bays or inlets of the coast; and consequently that no
right exists on the part of American citizens to enter the bays
of • ova Scotia, there to take fish, although the fishing, being
within the bay, may he at a greater distance than three miles
from the hore of the bay, as we are of opinion that the term
headland is used in the treaty to express the part of the land we
have before mentioned, excluding the interior of the bays and
inlet of the coasts.
3-4. "By the treaty of 1818 it i agreed that American citizens
hould have the liberty of fishing in the Gulf of St. Lawrence,
within certain defined limits, in common with British subjects;
and uch treaty does not contain any words negativing the right
to navigate the passage of the Gut of Canso, and therefore it
may be conceded that such right of navigation is not taken
away by that convention; but we have now attentively considered the course of navigation to the Gulf by Cape Breton,
and likewi e the capacity and situation of the passage of Canso,
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and of the British dominions on either side, and we are of the
opinion that, independently of treaty, no foreign country has
the rig ht to use or navigate the passage of Canso; and attending to the terms of the convention relating to the liberty of
fishing to be enjoyed by the Americans, we are also of opinion
that that convention did not either expressly or by implication
concede any uch right of using or navigating the pa age in
question. We are also of opinion that casting bait to Jure fish
in the track of any American vessels navigating the pas age,
would constitute a fi hing within the negative terms of the convention.
5. "With reference to the claim of a right to land on the
Magdalen I lands, and to fi h from the hores thereof, it mu t
be observed that by the treaty the liberty of drying and curing
fic;h (purpo es which could only be accomplished by landing)
;11 any of the un ettled bay , &c., of the southern part of rewfo•111 lland and of the coa t of Labrador, is specifically provided
for; \.iut ~uch liberty i di tinctly negatived in any settled bay,
&c.; '\nd it must therefore be inferred that if the liberty of
lan::I..1g on the shore of the Magdalen Islands had been intended to be conceded, such an important conce ion would
have been the subject of expres stipulation, and would necessarily have been accompanied with a de cription of the inlanJ
extent of the hore over which such liberty was to be exerci ed,
and whether in ettled or un ettled parts; but neither of the e
important particular is provided for, even by implication; and
that, among other con ideration«, lead us to the conch1. ion that
American citizens have no right to land or conduct the fishery
from the hores of the fagdalen Island . The word 'shore'
doe not appear to be used in the convention in any other than
the general or ordinary en e of the word, and must be construed with reference to the liberty to be exerci eel upon it, and
would therefore compri. e the land covered with water a far a
could be available hr the due enjoyment of the liberty granted.
6. "By the Convention the liberty of entering the bay and
harbors of
ova Scotia for the purpose of purchasing wood
and obtaining water is conceded in general terms unre tricted
by any condition expres ed or implied limiting it to ve el. duly
provided at the commencement of the voyage; and we are of
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opinion that no such condition can be attached to the enjoyment
of the liberty.
7. "The rights of fishery ceded to the citizens of the United
States, and those reserved for the exclusive enjoyment of British subjects, depend altogether upon the convention of 1818,
the only existing treaty on this subject between the two countries, and the material poi:1ts arising thereon have been specifically answered in our replies to the preceding queries."
As the word "headland" does not appear in the treaty there
is room for suspicion that Her Majesty's legal advisers were
determined to produce an opinion which would be satisfactory
to the colonists even though they were obliged to create a new
treaty.
Light is thrown upon the proper construction of the first article of the Convention of 1818 by a letter of Richard Rush to the
Secretary of State, bearing date the 18th of July, r853: "ln
signing it, we believed that we retained the right of fishing in
the sea, whether called a bay, gulf, or by whatever term designated, that washed :my part of the coat of the British North
American Provinces, with the simple exception that we did not
come within a marine league of the shore. We inserted the
clause of renunciation. The British plenipotentiaries did not
desire it.m
Lord Stanley, afterwards Earl of Derby and Prime Minister,
who had succeeded Lord John Russell as Secretary of State for
the Colonies, was in no hurry in communicating the opinion of
the law officers to Lord Falkland. It was finally forwarded in
ovember, 1842, accompanied by a letter stating that the subject "has frequently engaged the attention of myself 'l'l'l my
colleagues, with the view of adopting furth(llr measuit::> u: _,ece ary, for the protection of British interests in accordance with
the law as laid down in the 'opinion.'
" Ve have, however, on full consideration come to the conc.lusion, as regards the fisheries of Nova Scotia, that the precautions taken by the provincial legislature appear adequate to the
~urpo e; and that being practically acquiesced in by the American , no further measures are required."
1

For Mr. Rush's notes see Monroe Papers, MSS., Department ol State.
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In the meantime Mr. Stevenson had been succeeded at the
Court of St.James by Edward Everett.
In :May, 1 843 the American fishing schooner Washington
was seized while engaged in fishing in the Bay of Fundy, ten
miles from shore, for alleged violation of the treaty. In June
following Secretary Upshur instructed Mr. Everett 1 to call
the attention of the British governor to the seizure. On the 10th
of August, Mr EYerett complied in a letter of great ability,
which called forth an elaborate answer from Lord .:. berdcen, 2
to which Mr. Everett replied at length.
On the 10th of March, 184 5, Lord Aberdeen announced to
Mr. Everett that while the British government 3 did not admit
the American construction, or abandon its own, yet, out of coniderations of courtesy it would grant to American fishermen
the right to fish in the Bay of Fundy, "Pro' ided they do not
approach, except in the ca e specified in the treaty of 18 r o,
within three miles of the entrance of any bay on the coa~t of
ova Scotia or Tew Brunswick."' ?I-fr. Everett refused to accept thi as a favor and in his reply~ again stated the American
claim, "not for the ake of detracting from the liberality evinced
by Iler Majesty's government in relaxing from what they regard as their right, but it would be placing his own government in a false position to accept as a mere favor that for which
they had so long and so strenuously contended a due them from
the convention."
Mr. Everett thought the negotiations were now in a mo t
favorable state for a full and . ati . factory adjustment of the dispute. The opening of the Bay of Fundy," though nominally
confirming the interpretation of the treaty which the colonial
authorities had set up," was in fact "a practical abandonment
Ex. Doc. o. 100, 32nd Cong., lst ess., o. 117.
Ex. Doc. "o. 100, 32nd ong., lst Sess., p. 122.
3 Ex. Doc.
o. 100, 32nd Cong., 1st ess., p. 135.
• As to British Conces8ions that the Bay of Fundy is an open sea, see
papers with mes&age of Pre~. Fillmore, February 2 , 1853, with enate
onfid. Doc. 'o. 4, ' pecial Sess. 1853; Particularly, Mr. Everett to Mr.
Ingersoll, Dec. 4, 1854' 1SS. Inst. Gr. Brit., appended to afore aid • le sage, Whartons Dig. Int. Law, vol. 3, p. 59.
5 Ex. Doc. 'o. loo, 32nd Cong., rnt Se ·s., p. 136.
1

2
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of it." He had the fullest assurance that the British government "contemplated the further extention of the same policy
by adoption of a general regulation that American fishermen
should be allowed freely to enter all bays of which the mouths
were not more than six miles in width."
In May 1845, Lord Stanley communicated this intention to
Lord Falkland, who immediately replied requesting that, as the
plan affected the local interests of Nova Scotia so deeply, negotiations be suspended until he could again communicate with him.
A report was prepared by the Attorney General of the Colony
and forwarded to England. New Brunswick sent Charles
Simonds, speaker of the House of Assembly, to England to try
and turn the ministry from their purpose.
Simonds went to England and, being joined by other delegation , was so successful in his representations that the
liberal policy which had the approval of the premier, Sir
Robert Peel, was abandoned . The colonists of Nova Scotia
were gratified to learn that their memorials and representations
had proved effective and that the trouble would evidently continue.
On the 17th of September, 1845, Lord Stanley wrote to Lord
Falkland: "Her Majesty's government have attentively considered the representations contained in your dispatches, respecting the policy of granting permission to the fishermen of
the United States to fish in the Bay of Chaleurs, and other large
bay of a similar character on the coasts of New Brunswick and
ova cotia; and apprehending from your statements that any
such general concession would be injurious to the interests of
the British North American provinces, we have abandoned the
intention we had entertained on the subject, and shall adhere to
the trict letter of the treaties which exist between Great Britain
and the United States, relative to the fisheries in North America,
except in o far as they may relate to the Bay of Fundy, which
ha been thrown open to the North Americans under certain
re trictions."
ova cotia wa active in her exertions to close the Gut of
Canso to merican vessels, and at each session of her House of
Assembly for a number of years, a standing committee presented an elaborate report in favor of such action.
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For more than six years our diplomatic correspondence does
not mention the subject of the fisheries. But between the years
I847 and I85I overtures weremadetothcUnitedStatesfor"a
free interchange of all natural products," of the British colonies
and the United States by treaty stipulation or legislation. Canada
passed an act having this object in view in 1847, to become
operative when the United State should adopt a similar measure. But Congress refused to pa s such a law although persistently urged at three successive essions. Canada was very
anxious to ecure the passage of the law and upon the final
refusal of Congress gave vent to her indignation in what is
known as the Toronto agreement, signed the 2 rst of June, 1851,
at a meeting of Colonial delegate , presided over by the president of the executive council of Canada and the ecretary of
ova Scotia. The agreement wa as follows: "Mr. Howe
having called the attention of his excellency and the council to
the importance and yalue of the gulf fisheries, upon which foreigners largely trespas , a violation of treaty stipulation, and
Mr. Chandler having submitted a report of a select committee
of the House of Assembly of New Brunswick, having reference
to the same subject, the government of Canada determines to
co-operate with Nova Scotia in the efficient protection of the
fisheries, by providing either a steamer or two or more ailing
vessels to cruise in the Gulf of St. Lawrence and along the
coasts of Labrador.
"It is understood that ova Scotia will continue to employ
at least two vessel in the same service, and that Mr. Chandler
will urge upon the government of
cw Brunswick the importance of making provi ion for at least one vessel to be
employed for the protection of the fisheries in the Bay of
Fundy."'
This agreement was clo ely followed by a proposition from
the British minister at Washington for reciprocal trade either
through negotiations or mutual legislation. The President declined to negotiate, but in his annual message to Congres , for
I851, said : "Your attention is again invited to the que tion of
1 abine's Report on Am. Fisheries, p. 261.
See also pp. 274-277, for
Resolutions, Addresses, and M emorials to the Queen of public meeting
held at Halifax, Sept., 1852.
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reciprocal trade between the United States and Canada and
other British possessions near our frontier. Overtures for a convention upon this subject have been received from her Britannic
Majesty's minister plenipotentiary, but it seems to be in many
respects preferable that the matter should be regulated by reciprocal legislation. Documents are laid before you, showing
the terms which the British government is willing to offer, and
the measures it may adopt, if some arrangement upon this subject shall not be made."
The terms offered were, if the United ·States would admit
"all fish, either cured or fresh, imported from the British North
American possessions in vessels of any nation or description,
free of duty, and upon terms, in all respects, of equality with
fish imported by citizens of the United States," Her Majesty's
government would "throw open to the fishermen of the United
tates the fisheries in the waters of the British North American
colonies with permission to those fishermen to land on the coasts
of those colonies for the purpose of drying their nets and curing
their fish, provided that, in so doing, they do not interfere with
the owners of private property or with the operations of Briti h
fishermen."
The measures refrered to by the President, which might be
adopted if these terms were not accepted, were evidently ' those
provided for by the Toronto agreement.
The Provinces took active measures for the" protection" of the
fi heries.
ova Scotia placed four fast sailing vessels at the
di posal of the Executive. The government of Canada sent a
vessel to cruise in the St. Lawrence; New Brunswick sent two
ve sels; Prince Edward Island one. In June the colonists
received from Sir John Packington, the assurance that Iler
Iaje ty's minister , being desirous to remove all ground of complaint on the part of the colonies, therefore, intended to dispatch a soon as possible, a small naval force of steamers, or
other small vessels, to enforce the observance of that conYention.
On the 5th of July, Mr. Crampton, who had succeeded Sir
Henry Bulwer, informed the President of the action of the British
Government. Daniel ·w ebster,. Secretary of State, in a paper 1
1

Boston Courier, J uly 19, 1352 .

~·-------------------------------~
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dated at the Department of State, reviewed the attitude of the
British government and fully set forth the condition of the co11troversy. This paper attracted much attention, and on the 23rd
of July, Mason, as chairman of the Committee on Foreign
Relations, offered a resolution requesting the President to communicate to the Senate," if not incompatible with the public interests, all the correspondence on file in the Executive department
with the government of England, or the diplomatic representatives, * * * and that the President be also requested to inform
the Senate whether any of the naval forces of the United States
have been ordered to the seas adjacent to the British posse~~ions of
"orth America, to protect the right of American fishermen,
under the convention, since the receipt of the intelligence that a
large and unusual British naval force has been ordered there to
enforce certain alleged rights of Great Britain under said con vention."
An animated debate followed participated in by fason,
Seward, Cass, Hamlin, and others. 1 The sending of a naval
force to the fishing ground during the negotiations \.\·as, said
.Mr. Hamlin, "nothing more nor less than to compel the U nitcd
States to legislate under duresse, and to this he, for one, was
unwilling to submit."
fr. Cass had never before heard of uch
proceedings as were now adopted by England .
o matter what
the object of the force was, there was one thing certain, -the
American people would not submit to surrender their rights .
The treaty wa now thirty years old and it recognized dearly
the right of Americans to fish within three mile. o! any shore.
Mr. Pratt thought that England did not want to negotiate
for she had sent a large force to execute her con truction of the
treaty . It wa well known, said :Mr. eward , that any attempt
to drive our fishermen from these fisheries would involve the
whole country in a blaze of war.
Mr. Rusk said that the object of the naval force was to bring
about a reciprocity treaty and that the domineering spirit of
England ought to be met promptly.
The resolution passed the senate on the z3rd of July and t\ ·o
days later Daniel \Vebster, the ecretary of tate, in a speech
1

Seward's \Vork s, vol.

1,

p. 373.
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delivered at his home in Mar hfield, stated that the administration proposed to protect the fishermen in their rights of property
and in all their rights of occupation. They should be protected
"hook and lines, and bob and sinker." "And why should they
not? They are a vat number who are employed in that branch
of naval enterprise. * * * There are among you some,
who, perhaps, have been on the Grand Bank for forty successive years. There they have hung on to the ropes in storm
and wreck. The mo t important consequences are involved in
this matter. Our fisherie have been the very nurseries of our
navy. If our flag-ships have met and conquered the enemy on
the sea, the fisheries are at the bottom of it. The fisheries were
the seeds from which these glorious triumphs were born and
sprung. * * * The treaty of 1818was made with the crown
of England. If a fi hing vessel is captured by one of her vesel of war and carried to a British port for adjudication, the
crown of England is answerable; and then we know whom we
have to deal with. But it is not to be expected that the United
States will submit their rights to be adjudicated upon by the
petty tribunals of the provinces; or that we shall allow our
vessels to be seized on by constables or other petty officers, and
condemned by the municipal courts of Quebec and Newfoundland, ew Brunswick or Canada."
In answer to the resolution of the Senate, the President transmitted certain documents and stated that a frigate had been sent
to the fishing grounds "for the purpose of protecting the rights
of American fishermen under the convention of 1818."
The debate was renewed in the Senate soon after the publication of the correspondence when Seward defended the Secretary of State from the charge of having conceded too much in
his official notice. Mr. Seward said: "Now here is Mr.Webter's language. After quoting the treaty he say :
'It would appear that, by a strict and rigid construction of
this article, fi hing ve sels of the United tates are precluded
from entering into the bay ,' &c.
And in the ame connection he adds:
'It was undoubtedly an oversight in the convention of i 818

to make so large a concession to England.'
That is to say, it was an oversight to use language m that
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convention which, by a strict and rigid construction, might be
made to yield the freedom of the great bays.m
The British government now practically ceased to enforce it
construction, and the orders given to Sir Thomas Hardy in 1852
were merely to prevent the Americans from fishing within three
miles of the shore.
In 1852 a convention referred various claims to a commission
which sat in London. Among these claims was one for indemnity for the seizure of the \Vashington in the Bay of Fundy.
The commissioners disagreed, but the um pi re, :Mr.Joshua Bates,
a member of the great banking house of Baring Bros., decided
that the Bay of Fundy was not a British bay within the meaning
of the treaty and that it was open to the American fishermen. 2
The Canadian fishermen found it difficult tu contend again t
the American system of bounties 3 and the right to a free participation in the American market became an object of prime importance. Modifications in the United States revenue laws were
opposed on the ground that the Canadian fish already monopolized the export trade/ but in January, 1853, the Lieutenant-Governor of Nova Scotia was able to report to the a. sembly: "You
will be pleased to learn that the government of the F nited
States has at length consented to negotiate on the ubject of
their commercial relations with the British Empire. I shall rejoice if these negotiations result in the opening of more extended
markets for the productions of British .America, and the adjustment of questions on which the legislatures of all the provinces
have hitherto evinced a lively interest."
1 Canadian writers of the present time claim that 'Vebster admitted
their construction of the Convention to be the true one. See American
Law Review, vol. 21, p. 369.
2 Thio decision covered the whole ground and sustained the .American
construction. The Canadian pamphlet referred to on p. 78 miorepre,cnts
the decision to have been that the bay," being partially bounded by American territory at its mouth, was not, so far as the limits of that territory
formed it bounds, a British bay, &c."
The Schooner Washington: Report of the commissioners, under the
Convention of 1853, pp. 170-186.
This ruling was followed by the Anglo-French treaty of 1867, 30-31
Victoria, c. 4 5.
8 Files of London Time , 1853-4.
'Webster's Works, vol. 2, p. 467.
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TIIE RECIPROCITY TREATY OF 1854.

"To deal in person is good," wrote Bacon," when a man's
face breedeth regard, as commonly with inferiors ; or in tender
cases where a man's eye upon the countenance of him who
speaketh, may give him a direction how far to go; and generally when a man will reserve to himself liberty, either to avow
or di avow."
Lord Eldon, Governor-General of Canada, evidently believing that the fishery controversy had now reached a point when
it could with truth be called "a tender case," came to Washington in 1854 for the purpose of securing to Canadian fishermen
that most desirable object- a Reciprocity Treaty. The countenance of his lordship must have been such as "breedeth regard,"
for in the course of a few weeks, and in spite of the excitement
then prevailing over the" ebraska Bill," he succeeded in bringing the negotiations to a successful termination. Eldon became
very popular with the American , but this popularity served to
rou e the uspicions of the people of the maritime provinces, who
charged that the treaty had been "floated through on champagne" and made a sharp but ineffectual oppositioi; to its ratification.1
This treaty was igned by ecretary Marcy on the part of
the United States and by Lord Eldon acting as Minister
Plenipotentiary on the part of Great Britain. 2
See Blackwood's Mag. for Aug., 1886.
Treaty between Her fajesty and the United States of America rela·
tive to Fisheries and to Commerce and avigation, signed at \Vashington
1

2

June 5, 1852.
The following article were admitted to either country free of duty:
Grain, flour, and breadstuffs of all kind ; animals of all kinds; fresh,
smoked and salted meats; cotton-wool, seeds, and vegetable ; undried
fruits, dried fruits; fi sh of all kinds, products of fish, and of all other
crzatures Jiving in the water; poultry, eggs; hides, fur , skin , or tails,
undres ed; stone or marble, in its crude or unwrought state; slate, butter, cheese, tallow; lard, horns, manures; ores of metals of all kinds;
coal; pitch, tar, turpentine, a hes; timber, and lumber of all kinds, round,
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By the First Article, "It is agreed by the high contracting
parties, that, in addition to tne liberty secured to the U nitcd
States fishermen by the above mentioned Convention of October 20, r8I8, of taking, curing, and drying fish on certain coasts
of the British North American colonies therein defined, the inhabitants of the United States shall haYe, in common with the
subjects of Her Britannic Majesty, the liberty to take fish of
every kind, except shell fi h,on the sea coasts and shores, and in
the bays, harbors and creeks of Canada, ~ ew Brunswick, ova
Scotia, Prince Edward Island, and of the several islands thereunto adjacent, without being restricted to any di· tance from the
shore; with permis ion to land upon the coast and shore of
those colonies and the islands thereof, and also upon the Magdalen Islands, for the purpose of drying their nets and curing
their fi h; provided, that, in so doino-, they do not interfere with
the rights of private property, or with British fi hermen in the
peaceable use of any part of the said coast in their occupancy for
the same purpose."
By thi treaty the American fishermen gained fi bing rights analogous to those enjoyed under the treaty of I783, while the Canadians obtained a market for their natural products free of duty.
Now commenced a period of unexampled prosperity for the
Canadian fishery interests. The trade quadrupled and American fishermen were now received on the former inhospitable
coasts with open arms. ".From the making of the reciprocity
treaty until its abrogation, Nova Scotia increased in wealth and
prosperity at a most extraordinary rate; from its abrogation
until the pre ent, we have retrograded with the most frightful
rapidity.'"
hewed, and sawed; unmanufactured in whole or in part; firewood; plants,
shrubs, and trees; pelts, wool; fi h oil; rice, broom corn, and bark; gypsum, ground or unground; hewn or wrought, or unwrought burr or
grindstones; dye stuffs; flax, hemp, and tow, unmanufactured; unmanufactured tobacco; rags.
Treaties and Conventions between the
nited State
and other
Powers, pp. 383-4; Am. State Pap. (For. R el.), vol. 51 p. 352; Phillimore's
Int. Law, vol. 3, p. 8o2. See Harper's Magazine, vol. 9 1 p. 674.
1 Halifax Chronicle, 1869, quoted in Cape Ann "Advertiser," July 2,
1869. See "The Fishery Que tion," by Theodore S. \Voolsey, orth
Am. Rev., March, 1886.
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But the American fishermen were not satisfied with thus contributing so materially towards building up the business of their
competitors at the expense of their own interests.
It soon became eYident that the loss of revenue from the remission of duty on Canadian importations far exceeded the value
of the fishing rights conceded to American fishermen. The
Canadian fishermen by reason of their proximity to the fishing
ground and the cheapness of labor and material for building
boats were enabled to compete with the Americans to such an extent as to render their business unprofitable. The re ult was
that in March, i865, the treaty was terminated in pursuance of
notice given by the United States one year before. 1
All the old contentions were now renewed, but the British
government did not insist upon a strict application of its construction of the Treaty of i818, upon which they were now thrown.
Immediately upon the abrogation of the Reciprocity Treaty, the
Secretary of State for the Colonies instructed the Lords of the
Admiralty that it was not desired to exercise the right to exclude American ves els from the Bay of Fundy at that time,
and that the prohibition to enter British bays should not be insisted on except where there was reason to apprehend some substantial invasion of British rights.2 The Canadian government
now resorted to the system of issuing licenses permittino- the
American fishermen to use the inshore waters. The fee for the
first year was fixed at fifty cents per ton, for the second year
at one dollar, and for the third year two dollars. But the importance of the inshore fishing to the American fishermen had
so decreased that after a trial of three years it was announced
that no more licenses would be issued,-the plan having proved
a failure.
The following table, prepared by \V. F. \Vhitcher, the Canadian Commissioner of Fisheries, hows the amount of liccn~e
fees, and the number and tonnage of American Yessels availing
themselves of the privilege. 3
1

2
3

Act of Cong.,Jan. 18, 1865, U.S. Laws, vol. 13, p. 566.
IL R. Ex. Doc. No. l, 41st Cong. 3rd Sess.
Award of Halifax Commission, vol. l, p. 217.
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.Vuml>cr of

•·cssel'I.

I

Tonnage.

~~~

· · ova Scotia ....
.. . ..... .. .. . .... __3_5_4 - 1 18,779
•ew Bruns" ick . . . . . . . . . . . . . . . . . . . .
26
Quebec ................ .. .. .'. . . . . . . .
IO
592
Prince Ed\\ard hland...............
89
5,565.58
•
•
.
1f.67.
ova Scotia ......... . .......... . .. .
· e\\ Brun"' ick ................... .
Quebec ... .. . . . .................... .
Prince Edward hland ...... . ....... .

.

1

66

1

26

1,489.10

295

15,.p7.10

---49

6.92~

15,714.92~

4,6<}o.oo

2,345

262
25448

5

67

1.7

.... .... .. .... · · ·· ··

7

ova Scotia .... .. .. . . .... . . . ... ... .
• · ew Brunswick ... . ............... .
uebec .......................... . . .
Prince l!;dward bland . . . . .. .... ... . .

13,928.00

13,928
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1869.

License · i~sucd

9,389.50
13.00
296.00
3,339.35

I · .... . . ... .. ....
.... . ... ······
.... .... .. . ... . .... . ... . . .....

1868.
No, a Scotia ........... . ........... .
' ew Brun, wick ...... . .......... . .. .
Quebec . .. . .. . ......... .. .... . ..... .
Prince Edward Island .. . . .. . . ...... .

.

Amount of
license fee.

6r

2,86r.4

16
2

646

524.00
616.75

5, 24.75

6

7

397
214.10

r,292.00
1 .00
794·
513. 5~

31

1,166.10

2.617. s:~

9
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1

• ·ova Scotia ....... .... . .. .. .. . .... .
•ew Brun"' ick . . .. . .. . .... ... .... .
Quebec............... . ...... . ..... .
Prince Edward Island ...... . . . ... . . .
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Total ........................ .

·P

3
24

1

69.

29,299.50
31.00
1,614.
I,2"\I
7"5·23.26 6,250. 7

35,6<)3
35

•pon the con,olidation of the several province into the Dominion of anada the anadian Parliament acquired juri diction
over the ~ca coa. t fi heric . Variou law were pa ed of which
there were in force at the time of the treaty of \\'a. hington the
Dominion \ct of. Iay 22, 186 , and an amendment ther •to of
~fay JO 1 70. The principal pro' isions of the£ ct of 1 68 were:
1. The
ovcrnor may rrrant Jicen"e" to fish within three mile:
of the coac;t. 2. Any one of a number of specified officer may
go on hoard of any Ye. !'cl •.vi thin any harbor of Canada or
hoYering (in llriti h waters) within three marine mile of any
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of the coasts, bays, creeks, or harbors in Canada, and stay on
board as long as she may remain within such place or distance.
3. If such vessel shall be bound elsewhere and shall continue
within such harbor or so hovering for twenty-four hours after
it shall have been required to depart, tloie officer may bring her
into port, search her cargo, and examine the master on oath
touching her yoyage and cargo; if the master do not truly answer the questions put to him, he shall forfeit four hundred dollars; if the vessel be foreign and have been found fishing, or
preparing to fish, or to have been fishing, within three marine
miles of any of the coasts, bays, creeks, or harbors of Canada
not included within the above mentionerl limits, without a
license, the vessel, stores and cargo shall be forfeited. Provision is then made for the proceedings upon seizure.
The amendment of i870 strikes out from the third section
the provision allowing the vessel to remain within the harbor
or hovering for twenty-four hours after notice to depart.
Under these laws many American vessels have been seized
and confiscated. The grounds therefor as stated in a pamphlet
published at Ottawa in I 870,1 and understood to be official, arc
as follows:
r. Fishing within the prescribed limits.
2.
Anchoring or hovering within shore during calm weather
without any ostensible cause, having on board ample supplies of
wood and water.
3. Lying at anchor and remaining inside of bays to clean and
pack fish.
4. Purchasing and bartering bait and preparing to fish.

5·

Selling goods and buying supplies.
6. Landing and trans-shipping cargoes of fish.
Such were the claims of the British Home and Colonial Governments as incorporated in statutes and instructions. 2
1 Revi ew of President Grant's Message relating to Can::idian Fisheries,
Ottawa, 187o, I'· 1 r. For President's Message, see II. Ex. Doc. No. 239,41st
Cong., 2nd Sess., vol. xi. In this r iessage th e President recommended
that Congress grant to the Executive power to suspend the operatio~ of
the laws authorizing the transit of goods in bond across the United

States to Canada.
2 Am. Law Rev., vol. 5, P· 4r1.
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THE TREATY OF W ASIII

GTO

.

On the 8th of January, 1870, the Governor-General of Canada issued an order " that henceforth all foreign fishermen shall
be prevented from fishing in the waters of Canada." Thi wa
such a gro s and palpable violation of the treaty then in force
that, on May 3 lst, l 870, the ecretary of State called the attention of the British Minister to the illegal order and requested
its modification. The negotiations thus commenced resulted in
the fishery articles of the treaty of 1871, known as the treaty
of Washington. By Article XVIII of this treaty, Article I of
the Reciprocity Treaty of 185+ was revived with the stipulation that it should exist for a term of ten years and for two
years after notice of its termination by either party. By Article II of the Treaty of 1854 British fishermen had been granted
the right to fi. h in American ·waters down to the thirty- ixth
parallel. By the Treaty of \Vashington thi was extended to
the thirty-ninth parallel. By Article XXI it was agreed that
for the term of years stated, "Fi h oil and fish of all kinds (except fi h of the inland lake and of the river falling into
them, and except fish pre~erved in oil,) being the produce of
the fisheries of the
nited State or of the Dominion of anada, or of Prince Edward's Island, shall be admitted into each
country, respectively, free of duty."'
During the negotiations that led to the Treaty of \Vashington, the nited 'tates offered one million of dollar~ for the
in. horc fisheric · in perpetuity, not because they were of that
value but in order to avoid future inconvenience and annoyance.
1 Treaties and Conventions between the United
tates and other
Powers, p. 413. The Fbhcry Articles of the Treaty of \Vashington are
printed in full in the Proceedings of the Halifax Commi"ion of 1877,
vol. r, p. xiv.
It was hoped that the Fbhery question would be placed at rest b_,. this
treaty.
aleb ushing wrote in 1Si3, "\Ve havl' placed the question of
the fishery on an ind.::pendent footing.
The fishery que~tion is
no more to be employed by the Dominion of Canada, as it has been heretofore, either as a menace or as a lure, in the hope of thus inducing the
United State: to revive the reciprocity treaty." Cushing' The Treaty
of \Vashington, p. 246.

* * *
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The British Government asserting that the privileges accorded to the citizens of the United States were of greater val ue
than those accorded to the citizens of Great Britain, it was provided by Article XXII of the Treaty of Washington that
a commission should be appointed to determine the value of
these additional privileges,-" having regard to the privileges
accorded by the United States to the subjects of Her Britannic
Majesty."
By Article XXIII it was provided that one of the Commissioners should be appointed by the President of the United
States, one by Her Britannic Majesty, and the third by the
President of the United States and Her Britannic Majesty conjointly, and in case the third commissioner "shall not have been
so named within a period of three months from the date when
this article shall take effect, then the third commissioner shall
be named" by the representative at London of His Majesty the
Emperor of Austria and King of Hungary.
The fact that the U nite<l States was ·w illing to leave the
choice of the third Commissioner to the representative of Austria residing at London shows either carelessness on the part of
the Commissioners, or sublime faith in human nature. Only a
few years had passed since an illustrious member of the House
of Hapsburg had lost his life in Mexico through the support
given the government of President Juarez by the United States.
Thus to place the fate of the arbitration in the hands of one
who presumably did not feel kindly towards the United tates
was, to say the least, a mistake. Great Britain recognized this
fact and was swift to take advantage of it She determined from the first that no third Commissioner should be
chosen within the three months and with this object in view resorted to all plausible means for delaying the negotiations.
The necessary leg islation having been enacted for carrying
the treaty into effect, Acting Secretary of State J. C. Bancroft
Davis wrote to Sir Edward Thornton, the British Minister, under date of July 7, 1873, that" the government of the United
States is willing to take the initiative and suggest to Her Majesty's Government the names of a number of persons, each one
of whom would, in the opinion of the President be influenced
only by a desire to do justice between the partie . He then pro-
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po eel the names of the :Mexican Mini tcr, the Russian :Minister,
the Ilrazillian Minister, the Spanish Minister, the French :Minister and the l\Iinistcr of the Netherlands, residing at \Va. hington. In the same letter Mr. Da,·is achised 'ir Edward that he
had "omitted the name of those ministers who have not the
necessary familiarity with the English language" and tho e who
"by reason of the peculiar political connection of their go,·crnments with Great Britain would probably esteem themselves
di qualified for the position . " 1
On the 16th of July ir Edward Thornton replied that he
had forwarded Mr. Davis' letter to Lord Gram ille. , • othing
further occurred until the 19th of August, when Sir Edward
wrote from the Catskills recalling to Mr. Fish Secretary of
State, a com·crsation he had had with him before leaving \Va hington, "on the hubjcct of the Belgian 11inister, • fr. Dclfos ·c,
being a suitable person as third Com mi ·sioncr on the 'om mission which is to sit at Halifax." After admitting that, ecretary
Fish had refused to consider 1-fr. Dclfo se, he continued "on my
return home ye terday afternoon * * * I found a telegram
waiting me, in which Earl Granville desired me to ask you in
his name that you would consent to the appointment of the
Belgian 1-Iini ter, who as he belie\ cs, would he in all respect,.,
a suitable person for the po ition . Indeed he fear" that if the
two go,·crnment cannot come to an agreement there will be
nothing for it but to leave the selec:ion to the .A. u :rian .A mbassa·
dor in London, in accordance with the term. of the treaty."
'ecretary Fish \Va a toundcd at receiving thih communication. The Belgian 1Iinistcr at \Vashington wa. the one per. on
regarded by his government as totally ineligible. Per. onally
Delfo · e wa unobjectionable, but Belgium ow cl its political
exi tencc to Great Britain . The fir,,t King Leopold, brother of
Queen Victoria's mother and of Alb1:rt's father had married a
daughter of the Prince-Regent of England. Ilis son, Leopold
II, was the brother of Carlotta \\ idow of the unfortunate. fa. imillian, and cou in of Queen Victoria.
On the z 1 t of ~ \ugust, ~fr. Fish replied to ir Ed\\ an! ,., note
1 For thi
and the following letter' sec Sen. Ex. Doc . . · o. 4+ 45th
Con g. 211d Se,s.
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expressing his surprise at the contents and courteou 1y stnting
that he could not pursuade himself "but that the telegraph must
have made some grave mistake, either in the transmission of
your communication to Lord Gram·ille of the inability of this
government to assent to the selection of the Belgian Minister,
or in that to you from his lordship proposing that gentleman,
after being informed of the views of this government with regard to his selection." Secretary Fish courteously thought the
probability of such a mistake greater as Mr. Davis' note was unanswered, and closed by stating that if all the gentlemen proposed were unsatisfactory, others could be named.
Sir Edward replied on the 26th of August, advising Secretary
Fish that "as the matter which arc to be considered by the
Commissioners deeply concern the people of Canada, it was
necessary to consult the Government of the Dominion upon the
point of so much importance as the appointment of a third
Commissioner; and some delay w::>s therefore unavoidable. *
I have now the honor to inform you that Iler nfajesty's
Government has received a communication from the GovernorGeneral of Canada to the effect that the g0vernment of the
Dominion strongly objects to the appointment of any of the foreign ministers residing at vVashington as a third Commissioner
on the above mentioned Commission, and prefers to resort to
the alternative, provided by the treaty; namely to leave the
nomination to the Austrian Ambassador at London."
It was now plain that the British Government had determined
to "resort to the alternative." On the 6th of September Mr. Fish
wrote to Sir Edward stating that as the treaty provided a mean
for selecting a third Commissioner, and as less than two thirds
of the time had elapsed, he saw no reason to think they could
not agree. "The reference in your note to the people and the
Dominion of Canada seems to imply a practical transfer to that
province of the right of nomination which the treaty gives to
Her Majesty. The President is of the opinion that a refusal on
his part to make a nomination, or abstinence on his part from
effort to concur in the conjoint nomination contemplated hy the
treaty, on the ground that some local interest (that for instance
of the fi shermen of Gloucester), objected to the primary mode
of filling the Commission intended by the treaty might well be

* *

THE :N'ORTHEASTERN FISHERIES.

regarded by Her Majesty's Government a a departure from
the letter and spirit of the treaty; and might justify it in remonstrating, and possibly in hesitating as to its future relations to a
commi sion with respect to which he, as the head of the government, and to whom, in conjunction with its own sovereign,
Great Britain had committed the right of selecting a member,
had delegated that right to an interested party, and had thereafter abstained from effort at agreement in the mode of appointment prescribed by the treaty."
Sir Edward now claimed that ome time previous he had
verbally proposed to Mr. Fish, in a conver ation held at the
State Department, that the representatives of the United tates
and of Her Britannic Majesty at the Hague be authorized to elect "some Dutch gentleman" as the third Commissioner. But
as Secretary Fish <lid not appear to consider the proposal as
official, he now, on September 24th, renewed it. This proposition was declined by Secretary Fish on the ground that it wa
not the method provided for by the treaty which had received
the constitutional as ent of the enate. Again, on the 3rd of
October Mr. Fish addressed Sir Edward reviewing the entire
correspondence, and quoting from a diary his memoranda of
the conversation about the Dutch gentleman. "I told him
[Sir Edward Thornton] that I must frankly say that I considered the propo ition as one intended to be rejected in order
to throw the appointment on the Austrian Ambassador at
London."
ecretary Fish al o wrote in this letter:
"The name of the Belgian ~1inister was omitted from the
Ii t, although the President felt entire confidence that the great
intelligence and high character and integrity of :Mr. Delfo . e
well fitted him for the position. The omission was designedly
made in consequence of what had taken place in the Joint High
Commission when the subject of the selection of arbitr:1tors for
the GeneYa tribunal was under discussion. I fin<l on referring
to a diary of the proceedings of that ommission, written at
the close of each day, that on the 5th of April, 187 r Lord de
Grey said 'that he could name ~cyeral heads of tates, any one
of whom would be acceptable to Great Britain;' that Judge
elson mid, ' suppose you name some,' and that ' Lord de Grey
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the United States wa to pay five million five hundred thousand
. dollar for thP. u e of the fishing privileges for twelve years.
The decision produced profound astonishment in the United
States.
On the IIth of March, 1878, Mr. Blaine moved a resolution
in the Senate calling for the correspondence relating to the
appointment of the third Commissioner. On the 17th of May
President Hayes sent the correspondence1 to the Senate with a
recommendation that Congress appropriate the sum necessary
to pay the award, leaving its payment to the discretion of the
Executive Department.
The question was referred to the Committee on Foreign
Relations. On the 28th of May, Hannibal Hamlin, as Chairman,
reported in favor of the payment of the award, but protested
again tits ju tness and validity. 2 "Boards of arbitration, like
judicial courts, are restrained in their judgments and awards by
the jurisdiction that is conferred upon them. If an international board of arbitration transcends its jurisdiction, and proceeds in any respect ultra vires, there is, of course, no appeal to
interpose as a corrective except to that of the ju tice and honor
of the nations interested. However much, then, we may regard the award made at Halifax as excessively exorbitant, and
possibly beyond the legal and proper powers of those making
it, your committee would not recommend that the Government
of the United tates disregard it, if the Government of Her
Britannic Majesty, after a full review of all the facts and circumstance of the case, shall conclude and declare the award
to be lawfully and honorably due.
If the unfailing power of self-interest may be feared as a
force tending to an opposing side, we must remember that in
the other direction no nation is more vitally interested than
Great Britain in upholding and maintaining the principle and
practice of international arbitration; and the intelligence and
virtue of the British tatesman cannot fail to suggest that arbitration can only be retained as a fixed mode of adjusting international disputes by demonstrating it efficiency as a method of
1
2

Sen. Ex. Doc. o. 44, 45th Cong., 2nd Sess.
Sen. Rep. o. 439, 45th Cong., 2nd Se s .

........_________________________
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securing mutual justice, and thu assuring that mutual content,
without which awards and verdicts are powerful only for mischief. In the spirit of this suggest ion your committee beg
leave to call attention to several features of the award."
The first of these "features" was the fact that the Dward was
made by two of the Commission when it should haYe been
unanimous ;1 second, that the amount awarded was exorbitant.
The customs receipts for the four full years from 1873 to r877
showed that the United States had remitted duties on fi h amounting to three hundred fifty thousand dollars a year, and H~at
adding this to the award it was equiYalent to almost ten million dollars for the use of the inshore fisheries for twelve years,
while they were not worth more than twenty-five thousand dollars a year. Notwithstanding these fact the Committee recom1 It was undoubtedly the intention of the two nations that a unanimous
award only should be accepted as valid. In advance of the organization
of the Commission it was declared by Mr. Black, in the Dominion Parliam ent, "that the amount of compensation that we would receive from
our fisheries must be an amount unanimously agreed uoon by the Commissioners, and that, therefore, we must be willing to accept such compensation as the American Commissioner would be willing to concede to
us, or we shou ld receive nothing."
On July 6, 1877, the London Times announced in the most unqualified
term s, that, "on every point that come before it (the Com mi sion) for
discussion, the unanimous consent of all its members is, by the terms of
the treaty, necessary before an authoritative verdict can be given." See
article by Senator Edmunds, N. A. Rev., vol. 128, p. 1. It seems to us
that the Halifax Award was illegal a being that of a majority only when
the in strumen~ of their appointment, considered in the light of all its
parts, required unanimity. Lord Salisbury claimed his position to be
based on the rules of International law, and cited Halleck as follows:
"The following rule , usually derived from the civil law, have been applied to international arbitration, when not otherwise provided in the
articles of reference. If there be an uneven number the deci ion of the
majority is conclusive."
Heffter, the only writer cited by Hall eck, states how and when such a
rule is applied. Ile ays: (Bergson's Ed., tran lation of 3rd German Ed.
Livre deuxieme, ch. 1, sec. 109.) "Lorsque plusieurs arbitres ont ete
nommes, sans que leur fonction respective aient ete determinee d'avance,
ils ne peuvent, suivant !'intention presumee des partie , proceder separement. Encore de desaccord entre eux, l'avis de la majorite doit prevaloir conformement aux principes de la p1·ocedure ordinaire."
ee article
by Sen. Edmunds, supra.
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m ml cl th• pa) rncnt of th· award if .Yrcat Britain was'' illing
to a· ·pt it.
On a mo ion to approve th report of the 'ommitt c, Senator
Edmund off r·cl an. mendmcnt declarin~ that "Article. "\"III
and .·.·r of the Treaty ht:t\\e ·n the ·nit ·cl • tates and Great
I rit. in on Jud don th• th of. la) 1 jl, ought to h • tcrminat ·d at th• .1rlie t p ·ri I con i tent with th• pro\'i ion of \rticlc • '.·.·I I I of th
Thi \\a adopted and the
mon · 11 c
r) to pa~ the :t\\. rel wa nppropriat cl,
In a di pat h of tie z7 h of 'cpt mh r 187 • e r tary E, art
pre nt d ti • r:::-ument .1 r, in t the \'alidity of th• award. Lord
',Ii bury, hil admitting that th argument of ~Ir. E' art
w re po\\ ·rful 1h: lined to an ' er th m, and th award \\a
p:1id th· da~ i ' a due. 1
It i a curiou fo that during the tim inten cning hct\Hen
igning of the tr aty of\\', hington :md the Ilalifo :mare!
nn aim t comp! te change to l- plac in the ·haracter of the
fl hcrie . The method of takin • mnckcrcl \\a completely re' olu ionized h) th introduction of the pur e- cine hy mean of
whi h ,·a t quantiti • of the ti h \ · re captur d far out in the
open ca I y nclo ing
net . I'ormcrl) th ) ''ere
tnk n ol I) "ith hoo
alh:d th
The pu
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tion aro n to how for tr •aty right were
and re •ul. ion . .\II n kno vlcdrrcd that
the trc t~ obligation were uprcmc, hut Lord
r. 11\ ill con1 e

he. "ation, •ol. 26, pp. 1;·, 366; •ol. 27, pp. li , 293.
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tended that the treaty wa made ubject to uch local law
affected all partic alike, but that, as a matter of international
obligation, local law at variance with the treaty hould h repealed.
ecretary Evart replied that uch a rule would render
the treaty right u cle and justify the renewal of the duty on
fi h. "Thi Government concci\· s that the fi~h ry righ of the
nited tate., conceded by the Treaty of \V hington arc to e
excrcis d wholly free from the r :traint and rcgul:ttion of the
statute of Tewfoundland,' 1 and that for any provincial imaion of uch right.
r at Britain ' ould he held r !.pon i 1 .'
The Fortune Bay affair was settled by reat Britain paying
to the nited late the um of £ 15 ooo damage and th· adoption of certain rule.- to prevent futur trouble.•
In pur uance of in. truction from ongrc the Pre ident gave
the rcquir d notice of the de. ire of the
nite<l 'tat· to terminate the Fi her
rticle of the Treaty of W a hin~ton
vhich con equently came to an end the 1 t of July 1 5.'
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The tennina ion of the treaty fell in th, mid t of the ft hin"'
on and at the ug' · tion of th• Briti•h • fini-t r • cretary
B. yard nlcr ·d in:o a temporary arr:ll1"'Cll en \\ hcrch~ th
Am rican fi,herm n were allow ·cl the pri ilen of th tr• ty
durinrr th• remainder of the" .1 on \\i h th• un1kr t:mdinor th.
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intercour ·e" between the two countries, "thus affording a prospect of negotiation for the development and extension of trade
between the United States and British North America.m In
his message of the 5th of December, I885, President CleYeland,
premising that "in the interests of good neighborhood and of
the commercial intercourse of adjacent communities, the question
of the Nort'.1 American Fisheries is one of much importance,"
recommended a commission "charged with the consideration
and settlement, upon a just, equitable and honorable basis, of
the entire question of the fishing rights of the two governments."2
But Congre s did not approve of this method of procuring a
surcease of sorrow for the fishermen. The fishermen themsclve petitioned Congress, earnestly protc ting against a Commission and asserting that they were sati fied with the rights
guaranteed them by the existing treaty. The country evidently
did not want a Commi ion and the Senate by a vote of 35 to
IO passed a resolution declaring that it was not advisable to submit the question to a joint commission.

PRESENT STATE OF THE QUESTION.

The Act of I868 for the protection of the fisherie eYen as
amended in iS70, was not sufficient to give color of law to the
enforcement of the term~ of the treaty as under tood by Canada. The ve i<cl and cargo could be forfeited only on proof of
the offen c of fishing, or having been found to have fished, or
preparing to fish, on the prohibited coasts. In order to supply
this deficiency and enable the authorities to forfeit the vessels
and cargoes of the deep ea fi hermen who entered under permits to "touch anti traJe," the Act of I886 was pa scc\.3
1 Agreement between the United States and Great Britain respecting
the fisheries, concluded June 22, 1885, H. R. Ex. Doc. No. 19, 49th Cong.,
2nd Sess., p. 199; en. Ex. Doc. o. 32, 49th Cong., 1st ess.; Foreign
Rel. U. ., 1885, pp. 46o, 469.
2 Foreign Relations U. S., 1885.
a An Act to further amend the Act respecting fishing by foreign vessels, 49 Vic., cap. 114; Reserved by the Governor-General on 'Wed-
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During the season of 1886 the Canadian authoritie pursued
a course little adapted to lead to the end they so much de ired,
1 otwithstanding the fact that the
- a new reciprocity treaty.
Government of the United States emphatically denied the applicability of local customs regulations to the case of the fishermen pursuing their occupation under the protection of the
treaty of 1818, the Canadians persisted in enforcing their construction of the treaty with reckless and uncalled for severity; even to the extent of refusi ng to sell article of food to
the captain of an American fishing Ye sel who had exhausted
his supply by renderingzassistance to the starving crew of a
nesday, June 2nd, 1886, for the signification of the Queen's pleasure;
Royal assent given in council the 26th of November, 1886; Proclamation thereof made 24th of December, 1886. This Act pro\"ided that:
" \Vhereas it is expedient for the more effectual protection of the
inshore fi sheries of Canada against intrusion by foreigners, to further
amend the act entitled 'An act respecting fi hing by foreign ,·essels,'
passed in the thirty-first year of Iler Majesty's reign, and chapter 61:
Therefore, Her Iajesty, by and with the ad,·ise and consent of the
Senate and House of Commons of Canada, enacts as follow :
r. The section s ubstituted by the first section of the act thirty-third
Victoria, chapter I 51, entitled 'An act to amend the act respecting fishing by foreign vessels,' for the third &ection of the hereinbefore recited
act, is hereby repealed, and the following section substituted in lieu
thereof:
3. Any one of the oAicers or persons hereinbefore mentioned may
bring any ship, ve sel, or boat, being within any harbor of Canada, or
hovering in Britbh water , within three marine miles of any of the coa ts,
bays, creeks, or harbors in Canada, Into port and search her cargo, and
may al ·o examine the ma ter upon oath touching the cargo and voyage;
and If the master or person in command does not truly an wer the
questions put ~o him in such examination, he shall incur a penalty of
$+00; and if such ship, '"essel, or boat Is foreign, or not navigated according to the laws.of the United Kingdom or of Canada, and (A) ha
been found fish ing, or preparing to fish, or to have been fishing in British water within three marine miles of any of the coa&ts, bays, creeks,
or harbors of Canada, not Included within the above-mentioned limits,
without a license, or after the expiration of the term named in the la t
license granted to such ship, vessel, or boat under the first section of this
act, or, (e) has entered such waters for any purpose not permitted by
treaty or convention, or by any laws of the United Kingdom or Canada,
for the time being in force, uch s hip, ves e l, or boat, and the tackle,
rigging, apparel, furniture, stores, and cargo thereof shall be forfeited."
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wrecked Canadian boat.
fany American ve el were seized,
warned or mole ted in uch manner , to break up thei r voyage and ntail h avy lo upon the owner . .1
Th e eizure and the con tant complaint of the fi hennen
led to an elaborate correspondence b tween the two government .' In order to ju tify their act. the anadian authoritie
re. rt to a v ry trict and literal interpretation of the language
of the con~ ntion of 1 1 , and a ume the power to enact lcgi lation for the purpo. e of construing a contract entered into
by the Imp rial Government, "an as. umption of juri diction
ntirely unwarrant d and which i wholly denied by the nited
'tatc . . ' 1 The · al o deny to the fi hin vc sci any commercial
privilcg
thu a. urning the right to decide upon the efficacy
of p rmit to "touch and trade is ued by properly qualified
officials of the · nit cl tatc on the round that to allow fi ·hing
vc~~ I to enter the harbor under . uch pcrmi
" ·ould in effect
opcrat , a repeal of the re trictivc clau
of the treaty.'
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The United 'talc
ovcrnment claims that the Treaty of
related olcly to the fi hing right of American ve cl
on the Briti h -orth American coast , and that it in no way
affect their commercial righ ; that a Ye cl may be a fi her
1S1

arc allo" d to enter anadlan por for helter, repair ,
" OQd nd ' ater, and •for no other purpo "hatcvcr.'
"The under i •n d I o{ the opinion that It cannot be aucce fully con·
tend d that a hona fide fi hin•• vc cl can, b) imply dcclarin • h r
int ntion of purchn in fr h fi h for oth r than baiting purpo e , evade
th e I rO\ I ion of h tr a y of 1 1 , and obtain prh llc"'e not ontem.
pl t d th •r b). If that w r ad mitt d, th pro' i ion of the treaty" hlch
elude 'nit ·d !-t. t f. hin • 'c cl for nil purpo c hut the four above
mentioned \ould t r nd r<d null and \Old, and the \\hole t:'nitcd talc
fi hi

ral nd' i

d th
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t
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and yet be entitled to all the privileges of a trader, an<l that the
language of the treaty should be liberally construed.
On the 26th of January, 1887, Mr. Phelps wrote to Lord
Salisbury as follow5: "But what the United States Government complains of in these cases is that existing regulations have
been construed with a technical strictness and enforced with a
enjoy in following their vocation, so far as those rig hts could be affected
by facilities for access to the shores or waters of the British provinces, or
for intercour e with their people. It is therefore no undue expansion of
the scope of that convention to interpret strictly those of its provisions
by which such access is denied, except to vessels requiring it for the
purposes specifically described.
" Such an undue expansion would, upon the other hand, certainly take
place if, under cover of its provisions or of any agreement relating to
general commercial intercourse which may have since been made, permission were accorded to United States fishermen to resort habitually to
the harbors of the Dominion, not for the sake of seeking safety for their
vessels or of avoiding risk to human life, but in order to u se those harbors as a general base of operations from which to prosecute and organize
with greater advantages to themselves the industry in which they are
engaged.
"It was in order to guard against such an abuse of the provisions of
the treaty that amongst them was included the stipulation that not only
hould the in hore fi sheries be reserved to British fishermen, but that
the United States should renounce the right of their fishermen to enter
the bays or harbors, excepting for the four specified purposes, which do
not include the purchase of bait or other appliances, whether intended
for the deep-sea fisheries or not.
"The undersigned, therefore, cannot concur in Mr. Bayard's contention that 'to prevent the purchase of bait, or any other supply needed for
deep- ea fi hing, would be to expand the convention to objects wholly
beyond the purview, scope, and intent of the treaty, and to give to it an
effect n ever contemplated.'
"Mr. Bayard suggests that the possession by a fi shing vessel of a per'
mit to' touch and trade' should give to her a right to enter Canadian
ports for other than the purposes named in the treaty, or, in other words,
should give her perfect immunity from its provisions. This would
amount to a practical repeal of the treaty, because it would enable a
United States collector of customs, by issuing a license originally only
intended for purposes of domestic customs regulation, to g ive exempt'.on
from the treaty to every United States fishing vessel. The observatwn
that similar vessels under the British flag have the right to enter the
ports of the United States for the purchase of supplies loses its force
when it is remembered that the convention of 1818 contained no restric-
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severity in cases of inadvertent and accidental violations where
no harm was done, which is both unu ual and unneces ary,
whereby the vo ages of the vessels have been broken up and
penaltie incurred . That the liberal and reasonable construction of those law that has prevailed for many years, and to
which the fishermen have become accustomed, was changed
without any notice given, and that every opportunity of untion on British vessels and no renunciation of any privileges in regard to
them."
On August 14, I 86, the )1inio,ter of Marine and Fisheries ~aid:
"There seems no doubt, therefore, that the • 'ovelty was in character
and in purpose a fishing vessel, and as such comes under the provi,ions
of the treaty of 1 1 , which allows United States fishing ve,sels to enter
anadian ports• for the purpose of shelter and repairing damages therein,
and of purcha,ing wood and of obtaining water, and for no other purpose whatever.'
"The object of the captain wa. to obtain supplie' for the pro secution of
hi fishing, and to trans-ship hi cargoes of fish at a Canadian port, hoth
of which are contrary to the letter and spirit of the convention of 1818."
On October 30, 1886, a committee of the Canadian prhy council contended, and the administration of the government in council u1 held the
contention "That the convention of 1818, while it grants to l:nited State• fi>hermen the right of fishing in common with British subjcc-t' on the 'hores
of the Magdalen Islands, does not confer upon them privileges of trading or of shipping men, and it was again;t po;.;.ible acts of th latter !..ind,
and not against fishing in shore, or seeking the ti rhts of hm.pitality
guaranteed under the treaty, that Captain Vachem l · IcEachcrn J \\a
warned by the collector.''
On 'ovember 24, 1
, a committee of the Canadian privy council declared, and the governor-general approved the declaration:
"The minister of marine and fi h er ie s, to whom said dispatch \\as referred for early report, states that any foreign vessel, •not manned nor
equipped, nor in any way prepared for taking fish,' ha full liberty of
commercial intercourse in Canadian ports upon the ;.ame condition' a
are applicable to regularly registered foreign merchant vessel ; nor i~
any restriction impo ed upon any foreign ve sel dealing in fi,h of any
kind different from tho e imposed upon foreign merchant ves els dealing
in other commercial commoditie .
"That the regulations under which foreign vessel may trade at
Canadian port are contained in the cu toms law of Canada (a copy of
which is herewith), and which render it necessary, among other thing•,
that upon arrival at any Canadian port a ves el mu tat once enter inward at the custom-house, and upon the completion of her loading, clear
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necessary interference with the American fishing vessels, to the
prejudice and destruction of their business, had been availed of."
On the 2nd of June, 1886, Mr. Phelps wrote to Lord
Rosebery: "The question is not what is the technical effect of
the words, but what is the construction most consonant to the
dignity, the just interests and the friendly relations of the sovereign powers.m
The United States also claims for its fishermen the right to
enter Canad·ian harbors for the purpose of selling and purchasing goods, procuring bait to be used in deep sea fishing, landing and trans-shipping fish, and, generally that each party
should allow to the fishing vessels of the other such commercial
privileges as are permitted her own shipping in the ports of the
others.
Mr. fanning, Secretary of the Treasury, in reply to a resolution of the House of Representatives of December 14, 1886,
calling for an interpretation of the tariff laws respecting the
duties on fish, says:
"During the past sum mer, while American vessels, regular! Y
documented, haYe been excl uded from the hoc;pitality and privi-

..

outwards for her port of destination." See H. R. Ex. Doc. No. 19, 49lh
Cong., 2nd ess., pp. 29-37.
A somewhat amusing illustration of the Canadian position is found in
the London Times of February zd, 1887: "At the first blush," says the
corre~pondcnt, "there i something attractive in a stand being made by
a community of five millions against a community of sixty millions.
Canada is verv decided, aPd, indeed dio-nified in the maintenance of her
claim lo inte~pret her treaty rights' as "agains1t the United States. After
all, however, Canada is well aware that in all ju t and right actions she
has the British Empire at h er back; and the g uarantee that what she
does is just and fair is visible in the fact that all international communications on the subject pass through the hands of the Imperial Cabinet."
1 To this very liberal canon of construction "our fri ends over the way"
retort by citing the act of Congress passed in 1875, while the twenty -first
article of the treaty of Washington was in force, placing a duty on th~
"ca,;es or packages made of tin or other material containing fish.
"Does Minister Phelp& consider this• consonant to the dignity and just
interests and the friendly relations of the sovereig n powers?"' A.H.
M arsh i:1 American La·w Re\'iew, fay-June, 1887.
2 Letter to House Committee on Foreign Affairs, Fe by. 5, 1887. H.
R. Rept. No. 4o87, 49th Cong., 2nd Sess.
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leges of trading in Canadian ports, Canadian fishing vessels
have been permitted freely to enter and use American ports
along the New England coast, have been protected by this Dep artment in such entry and use, and have not been required to
pay any other fees, charges, taxes, or dues than have been imposed upon the vessels of other governments similarly situated.
The hospitality elsewhere and generally extended in British
ports to American commercial ves els has not been less, in quality or quantity, as I am informed, than the hospitality extended
to British ve sels in American ports; but there i thi marked
difference, that, while this Department protect Canadian fishermen in the u$e of American ports the Dominion of Canada
brutally excludes American fi hermcn from Canadian ports.
This dependence of port ho pitality, as bet ween this Government and the British Go,·ernmcnt, in re. pect to ves · l" of either,
is emphasized by the eventecnth . cction of the law ofJ une 19,
1886, empowering the President to su. pend commercial privileges to the ves els of any country denying the $ame to the
United States ves,els. That !>cction is in harmony with a section in the British navigation law which authorizes the Queen,
whenever Briti. h vcs. els arc subject in any foreign country to prohibition or restrictions to impose by order in council such prohibitions or re~trict ion:; upon the ships of such foreign country,
either as to voyages in which they may engage or as to the articles which they may import into or export from any British
po. session in any part of the world, so as lo place the ships of
such country on as nearly as possible the same footing in Briti h ports as that on which Ilriti h ships are placed in p ort of
such country."
Admitting that the word · "for no other purpose whatever"
in the fishery clause of 1818, rebut the idea that commercial
privileges were to be granted to the United tates, as at that
time Great Britain had closed all her colonial port to foreign
vessel by law, it is claimed that she opened them in the . ame
way by the proclamation of 1830, and that they land open until closed by la\v. "Since the proclamation (of 1830) the fishing
ves el of
anada have enjoyed in the ports of the United
tate. e,·ery privilege of commerce flowing from those proclamation . ~ ~ot only did C:mada know thi , but a pen-er e di
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position has induced her, while continuing in their unrestricted
use and enjoyment, to endeavor to deprive our fishermen of their
similar rights in Canada." 1
In May, 1886, Congress gave to the President power to
suspend commercial relations with Canada, in addition to the
power possessed since 1823, of discriminating against foreign
vessels in the ports of the United States. During the Second
Session of the Forty-ninth Congress the indignation of the country found expression in two bills looking towards retaliation.
The one intrnduced in the House of Representatives 2 prohibited all commercial intercourse with Canada, by land or
water.
The Senate would not agree to so radical a measure and
proposed a bill intended to apply to that portion of our commerce with Canada carried on in Canadian vessels. This bill
was the occasion of a debate in the Senate in which some of the
Senators, notably Senator Ingalls, took advantage of the opportunity to refer to Great Britain in terms far from complimentary.a
For several weeks the fishery question was the all-absorbing
topic, and threat of war were freely made. The power thus
vested in the President has not been exercised and negotiations
have been continued looking to a settlement of the question by
other means. But the reader who has followed the history
of the controversy will not be inclined to attach too much credit
to newspaper paragraphs stating that the "vexed fishery dispute" is on the point of being finally adjusted.
The Canadian authorities have taken a position and seem
inclined to defend to the end what they consider their rights.'
Their cruisers 5 are guarding the fishery grounds, and collisions with the fishermen are liable to take place at any time.
The United States has also sent a war vessel to the coast
with instructions to watch over American interests.
1

C. L. Woodford in Am. Law Review, May-June, 1887.
H. R. Rept. os. 3647-3648, 49th Cong., 2nd Sess.
3 Congressional Record, Jan. 25, 1887, pp. 985, et seq.
'Am. Law Rev., May-June, 1887. The Fortnightly Review, March,
886. Reprinted in Eclectic, May, 1887.
American Magazine for June, 1887.
2

THE NORTHEASTERN FISHERIES.

99

What was practically the Senate Bill passed both houses and
received the President's approval on the 3rd of March, 1887.1
The enforcement of the provisions of thi so-called retaliatory
law was left entirely in the di cretion of the Pre ident, hut a
the administration was pledged to the British Government to
The full text of this important Jaw is as follows:
Be it enacted, &c., That whenever the President of the United.States
shall be satisfied that American fishing vessels or American fishermen,
visiting or being in the waters or at any port or places of the British
dominions of North America, are or then lately have been denied or
abridged in the enjoyment of any rights secured to them by treaty or
law, or are or then lately have (been) unjustly vexed or harassed in the
enjoyment of suc h rights or subjected to unreasonable restrictions, regulations, or requirements in respect to such rights; or otherwise unjustly
vexed or harassed in said waters, ports, or places; or whenever the
President of the United States shall be satisfied that any such fishing
vessels or fishermen, having a permit under the laws of the United
States to touch and trade at any port or ports, place or places, in the
British dominions of orth America, are or then lately have been denied
the privilege of entering such port or ports, place or places in the same
manner and under the same regulations as may exist therein applicable
to trading vessels of the most favored nation, or shall be unjustly vexed
or harassed in respect thereof, or otherwise be unjustly vexed or harassed therein, or shall be prevented from purchasing such supplies a
may there be lawfully sold to trading \"essels of the most favored nation;
or whenever the President of the United tates shall be satisfied that any
other vessels of the United States, their masters or crews, so arriving at
or being in such British waters, or ports, or places of the British dominions of North America, are or then lately have been denied any of the
privileges therein accorded to the ve sels, their ma ters or crews, of the
most favored nation, or unju tly vexed or harassed in respect of the
ame, or unjustly vexed or harassed therein by the authorities thereof,
then, and in eithe r or all of such cases, it shall be lawful, and it shall be
the duty of the President of the United States, in his discretion, by proclamation to that effoct, to deny vessels, their masters and crews, of the
British dominions of North America, any entrance into the waters, ports,
or places of, or within the United States (with uch exceptions in regard
to ves el in distress, stres of weather, or needing supplies as to the
President shall seem proper), whether such vessels shall have come
directly from said dominions on such destined voyage or by way of some
port or place in such destined voyage elsewhere; and also, to deny entry
into any port or place of the United States of fre sh fish or salt fish or any
other product of said dominions, or other goods coming from said
dominions to the United States. The President may, In his discretion,
1
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attempt to solve the questions by means of another Joint Commission, the President has not seen fit to infuse life into it. The
British statesmen continued to urge the plan of a Commission
until success again crowned their efforts and a new Fishery
Commission is announced to meet in Washington in the near
future. 1 It is to be hoped that its labors, should they receive
the sanction of the Senate will prove less prejudicial to the interests of the United States, than those of its predecessor.
apply such proclamation to any part or to all of the foregoing named
subjects, and may revoke, qualify, limit, and review such proclamation
from time to time as he may deem necessary to the full and just execution of the purposes of this act. Every violation of any such proclamation, or any part thereof, is hereby declared illegal, and all vessels and
goods so coming or being within the waters, ports or places of the
United States contrary to such proclamation shall be forfeired to the
United States; and such forfeiture shall be enforced and proceeded upon
in the same manner and with the same effect as in the case of vessels or
goods whose importation or coming to or being in the waters or ports of
the United States contrary to law may now be enforced and proceeded
upon. Every person who shall violate any of the orovisions of this act,
or such proclamation of the President made in pursuance thereof, shall
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be
punished by a fine not exceeding $1,000, or by imprisonment for a term
not exceeding two years, or by both said punishments, in the discretion
of the court. Statutes of the U. S. of America, passed at the 2nd Sess.,
49th Cong., 1886-87, pp. 475-6.
1 The members of the commission are Secretary Bayard, Pres. Angell,
of the University of Michigan, and Mr. Putnam, of Maine, on the part of
the United States, and Mr. Joseph Chamberlain, Sir Charles Tupper and
Sir L. We t, the British Minister, on the part of Great Britain.

PART II

THE TREATY OF 1818

"That palter with us in a double sense,
That keep the word of promise to our ear,
And break it to our hope."
Macbeth, Act,., Sec. vii.
"Good faith clings to the spirit and fraud
to the letter of the convention."
Phillimore's Int. Law, ,·ol. 2, p. 97·

IN GENERAL.

It is admitted hy the Governments of the United 'tate and
Great Britain that the present rights and libertie of the fi hermen in the northeastern water and on the shore and coast of
the British -orth American Province are defined an<l limited
by the Treaty of i818. 1 In con truing thi treaty it mu t be
remembered that no right or privilege were granted thereby
to citizen of the nite<l tates; that the treaty of 1783 operated as an acknowledgement of right before enjoyed in common with all Briti h subjects, and that by the compromise treaty
of 1818, the United tate, in order to gain certain admi ion ,
consented to the restriction of it territorial right in Briti h
waters. The necessary re ult i that the American fi hermen
retain all rights and privilege not expre sly renounced.
The following diagram will convey a general idea of the
rights and libertie to which citizens of the United tate are
entitled in the northea tern fisherie .
1 In a recent pamphlet by Hon. John Jay, Ex-Minister at Vienna, it i
argued that as Great Britain has violated the Treaty of 1818, the nited
tates hould declare that treaty no longer in force and insi t upon its
rights under the treaty of 1783. With all due respect to o eminent an
authority, I am inclined to regard uch a course a impracticable. Great
Britain would never admit the claim and it could be enforced only by a
resort to arm s. To propose such action without the Intent to go even to
the extent of war in its support would be wor~e than u ele s. Both nations have agreed to regard the Treaty of 1818 as being now In full force
and effect, and to it we must look for the rights and libertie of our fishermen.
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( In the Deep Sea.

( 1-0n the southern canst of Newfoundland, from Cape R1ty
·
to the Rameau Islands.
2-0n the western and northern coasts of Newfoundland,
from Cape Ray to the Quirpon Islands.
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Rights renounced

4-0n the coa•ts, bays, harbors and creeks from Mount Joly
on the southern coast of Labrador to aud through
the Strait of Belle Islands and thence northwardly
indefinitely along the coast.

t

( 1-To dry and cure fish in any of the unsettled bays, harbors and creeks of the
southern part of the coast of Newfoundland described, and of the coast of
L abrador, while unsettled, alter which the consent of the inhabitants, proprietors or possebSOrs of the ground must be obtained.
2-To enter all bays and h arbors for the purpose of shelter, repairing damages, and
procuring wood and water.

·

Rights claimed by American fishermen but
denied by Canada ·

{ Any liberty heretofore enjoyed or claimed to take, dry or cure fish on or within three marine miles of any of
the coasts, bays, creeks or harbors not included in the above mentioned limlts.

l

1-To purchase bait and other supplies.

2- To land and trans-ship fis h.
3-To enter bays and harbors to prepare to fish, and to clean and pack: fish.
4-The commercial privileges of traders.
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3-0n the southern shores of the Magdalen Islands.
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In Territorial Waters

5-To navigate the Gut of Canso .
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RULES OF CONSTRUCTIOJ. .

It is not allowable, says Vattel, to interpret what has no need
of interpretation. If the meaning is evident and the conclu ion
not ab urd we have no right to look beyond or beneath it, to
alter or add to it by conjecture. Treaties mu t be interpreted
and construed in accordance with the general rules recognized
by law,1 and "being mo t essentially founded upon good faith,
for there is no superior power to enforce them, they require
likewi e, most urgently, the ame principle in construing them.
Happily, it has been found that it is al o the mo t politic way
of proceeding. Honest diplomacy is vastly preferable, even
on the mere ground of expediency, to that species in which
Loui XIV was such an unwearied :idept.m
" Their meaning," ay Chancellor Kent,1 " i to be a certained
by the same rules of construction and cour e of reasoning as
apply to private contract ."

FISH! G RIGHTS OF AMERICA

CITIZE 'S.

IN THK DEEP SEA.

All nations have an equal right to the common u e of the
deep ea and it products.' The claim to exclu ive dominion
over any part of the open ea ha long ince been abandonecl.
1 Vattel's Law of
ations, Book ii, chap. 17; Paley's Moral Philos.,
p. 126; Chitty on Bills, (8 Ed.) pp. r90, r94. Phillimore's Int. Law, vol. 2,
p. 94 (3rd Ed.); "In case of doubt, the interpretation goes again t him
who prescribes the terms of the treaty, for as it was in some measure
dictated by him, it wa his own fault if he neglected to express himself
more clearly." Vattel, book iv, chap. 3, p. 443.
2 Lieber's Hermeneutics (Hammond's Ed.), pp. r8o, r8r .
•Commentaries, vol. r, p. 174.
•Wharton's Digest of Int. Law of U.S., vol. 3, ch. II, iP6, 33i chuy·
ler's American Diplomacy, p. 404; H. R. Rept. o. 7, 46th Cong., 1st
Se s. "If there be fisheries which are inexhaustible-a for aught I
k now the cod fishing upon the Banks of ewfoundland and the herring
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But some difference of opinion still exists as to what waters are
included in the open sea. The treaty of I 783 recognized the
right of American fishermen "to take fish of any kind on the
Grand Bank, and on all the other banks of Newfoundland, and
in the Gulf of St. Lawrence." This was but declaratory of the
common international law as understood by Great Britain, as she
ha alway distinguished between the "right" to fish on the
banks, and the "liberty" of fishing in territorial waters. She is
consequently estopped forever from closing the Gulf of St. Lawrence on the claim of exclusive jurisdiction over the land-locked
seas. The Bay of Fundy was also, as we liaYe seen, declared
not to be a British bay by the decision in the case of the Washington.
Great Britain till adheres to the "headland theory" and assumes the right to exclusive jurisdiction over all g ulfs and bays,
regardless of size.
'The 'lhree .Mile Limit.- Prior to the year 1818, the United
States fishermen enjoyed the right to take fish of every kind at
all places in the sea "whence the inhabitants of both countries
used at any time heretofore to fish," but in order to obtain the
insertion of the won!" forever" in the Convention, the American Commissioners consented to the restriction of these rights
on certain parts of the coast. 1
As the result of this compromise the United States" renounce
any liberty heretofore enjoyed or claimed by the inhabitants
thereof, to take, dry, or cure fish on or within three marine
miles of the coasts, bays, creeks, or harbors of His Britannic
Majesty's dominion in America not included within the above
mentioned limits."
The question arose at an early period, Where shall this imaginary line be drawn? Shall it follow the shore, having respect
to all it sinuosities and be drawn across the mouths of bays
which are six miles or less in width, or shall it be drawn from
fi hery in the British seas are - then all those conventions by which one
or two nations claim to themselves, and guarantee to each other, the exclusive enjoyment of these fisheries, are so many encroachments upon
the general rights of mankind." Paley's Moral and Political Philosophy,
(ed. 1821), p. 84.
1 Gallatin to J. Q. Adams. Gallatin's Writings, vol. 2, p. 82.
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headland to headland, thus excluding American fi hermen from
all enclo ed waters whether large or small?'
Great Britain claims that the line shall be drawn from headland
lo headland without regard to the extent of the water enclo ed.
The claim has not, however, been uniformly in i ted upon. In
1870 Lord Granville telegraphed the GoYernor-General of Canada: "Her fajesty's Government hopes that the nited 'tates
fishermen will not be for the pre. ent prevented from fi hing,
except within three miles of land, or in bay which are le than
three miles broad at the mouth." And in 1871 the doctrine
was tated a follows: "The right of Great Britain to exclude
American fi hermen from water within three miles of the
coast i unambiguou , and, it is believed, unconte tee!. But
there appears to be ome doubt what are the water de cribed
as within three miles of bays, creek , and harbor . 'Vhen a
bay i !es than six mile broad, it ·waters are within the three
mile ' limit, and therefore clearly within the meaning of the
treaty; but when it i of more than that breadth, the que tion
ari e whether it is a bay of Her Britannic Maje ty's dominions. Thi i a que tion which ha to be con idered in each
particular case with regard to international law and u age .
\Vhen such a bay, etc., is not a bay of Her faje ty' dominions,
the American fi hermen will be entitled to fish in it except
within three miles of the coat; when it is a bay of Her Maje ty's dominion , they will not be entitled to fi h within three
miles of it; that i to ay, it i presumed, within three mile of
a line drawn from headland to hea<lland."2
The only construction of the word headland "a u ed in the
treaty" is by the learned law officer of the crown.• The
que tion was di cu sed by Lord Blackburn in The Direct
nited tates Cable Co. vs. The Anglo-American Telegraph
Co.4 He said: "It does not appear to their lord hip that
See a discussion of thi question in Am. Law R ev., vol. 5, p. 397; vol.
pp. 396-7.
2 Memorandum from the Foreign Office respecting a comm! slon to
settle the limits of the right of exclusive fishery on the coast of Brit! h
North America;
sional Papers, 7 to 19, vol. 2, No.+. 1871.
a See p.14, supra.
' L . R . 2 App. Cali. 394 (1877-)
1

21,
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jurists and text writers are agreed what are the rules as to
dimensions and configurations, which, apart from other considerations, would lead to the conclusion that a bay is or is not
a part of the territory of the state possessing the adjoining
coast ; and it has never, that they can find, been made the
ground of any judicial interpretation." But the court held that
the Bay of Conception, on the east coast of Newfoundland,
was a British Bay, and said in reference to the Convention of
1818, "It seems impossible to doubt that this convention applied
to all bays, whether large or small on that coast."
The United States claims exclusive jurisdiction over the Chesapeake and Delaware Bays,1 and in 1793 the English ship
Grange, captured by a French vessel, was restored on the
ground that the Delaware Bay was neutral water. 2
The claim of Great Britain to exclusive jurisdiction over any
portion of the deep sea was denied by a decision of one of her
courts in i876,8 and of her claim of jurisdiction over the "Queen's
Chamber" a late English writer on International law says,
"En!?land would no doubt not attempt any longer to assert a
right of property over the Queen's Chamber, which includes
the waters within lines drawn from headland to headland, •
but some writers seem to admit that they belong to her,
and a recent decision of the Privy Council has affirmed her jurisdiction over the Bay of Conception, in Newfoundland, which
penetrates forty miles into the land and i1> fifteen miles in mean
breadth.'"
"Th e 1mposs1
·
"b·1·
1 1ty of property in the sea" says o rto 1an,5 "re -

• *

Stetson vs. United States, (Ct. of Ala. Claim), 32 Alb. L. J., 482.
Am. St. Paper , vol. 1 , p. 73 .
8 Qu een vs. K eyn, L. R . 2 Exch., Div. 63. Th e opinions of the different judges in this case contain almost all the lear.ning, ancient and mod.
. . l
ern, E ng 1ish, American, and Continental, on the extent of terntona
waters and jurisdiction over them.
'_I-I.all's Int. Law, p. 128. The maritime supremacy claimed by Gre~t
Bntam over the narrow seas has been asserted by requiring certain
honors to the British flag which have been rendered or r efu sed accord•
'
I
b
mg to circumstances. The claim itself has never been sanctioned Y
ge.neral acquiescence. Wheaton's Int. Law, (Dana) § 181 ; Wheaton's
Hi&st. ~aw of _Nations, pp. 154, 157; Edinburgh Revie~v, vol. ii, PP· 1 71 l9·
D1plomahe de le M er, Lib. 2 , c. 7 .
:
1
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suits from the phy ical nature of the elements, which cannot be
po e ed and which erve as the e ential mean of communication between men. The impo ibility of empire OYer the sea,
results from the equality of right and the reciprocal independence of nation . ."
The po ition of the United 'tate, is . tatecl by ecretary Bayard as follow :
"\Ve may, therefore, regard it as settled, that o far as concern. the eastern coa t of ~ r orth merica, the position of thi
department has uniformly been that the overeianty of the shore
doe. not, o far as territorial authority i concerned, e¥tend
beyond three miles from low water mark, and that the . eaward
boundary of the zone of territorial water follo·w the coast of
the mainland, extending where there are i. land so a. to place
around uch i. land the same belt. Thi neces arily xclude
the po ·ition that the seaward boundary i. to be drawn from
headland to headland, and make it follow cl ely at a di tance
of three mile , the boundary of the hore of the continent or of
adjacent i land belonging to the continental overeign .
The po ition I here tate, you mu t remember was not
taken by thi department . peculatively. It wa advanced in
period · when the que tion of peace or war hung on the deci ion,
when durinu the three earlier ad mini. tration , we were threatened on our co. t hy reat Britain and France war being imminent with reat Britain and for a time actually though not
formally enga"'ed in with France, we as erted this line ac; determining the extent of our territorial water , when we ·were involved in the earlier part of Mr. Jeffer on' admini. tration in
difficultie with pain, we then told pain that we conceded to
her , o far a concerned uba, the i;ame limit of territorial water
we claimed for our elve , granting nothing more; and thi
limit Wlli; afterward reru erted by Mr. eward during the late
civil war, when there was every inducement on our part not on!
to oblige pain but to extend, for our own u e
a belligerent,
territorial privilege . \Vhen in 18o7 after the outrage on the
Che apeake by the Leopard, Ir. J effer on i ued a proclamation excluding Briti h men of war from our territorial wate ,
there wa the ame rigor in limiting the waters to three mil
from hore, and during our variou fi hing negotiation with
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Great Britain we have insisted that beyond the three mile line
British territorial waters on the northeastern coast do not extend.
Such was our position in 1783, in 1794, in 1815, in 1818. Such
is our position now in our pending controversy with Great
Britain on this important issue. It is true that there are qualifications to this rule, but these qualifications do not affect its application to the fisheries. We do not, in asserting this claim, deny
the free right of vi;:ssels of other nations to pass on peaceful errands through this zone, provided they do not, by loitering, produce uneasiness on the shore or raise a suspicion of smuggling, ·
nor do we hereby waive the right of the sovereign of the shore
to require that armed vessels, whose projectiles, if used for practice or warfare, might strike the shore, should move beyond
cannon range of the shore, when engaged in artillery practice,
or in battle, as was insisted on bv the French Government at
the time of the fight between th; Kearsarge and the Alabama,
in 1864, off the harbor of Cherbourg.
"We claim, also, that the sovereign of the shore has the right,
on the principle of self-defense, to pursue and punish marauders
on the sea to the very extent to which their guns would carry
their shot, and that such sovereign has jurisdiction over crimes
committed by them through such shot, although at the time of
the shooting they were beyond three miles from shore. But
these qualifications do not in any way affect the principle I now
a sert, and which I am assertin<T and pressing in our present
contention with Great Britain as$'to the northeastern fisheries.
From the time when European fishermen first visited the great
fi heries of the northeast Atlantic, these fisheries, subject to the
territorial jurisdiction above stated, have been held open to all
nations, and even over the marine belt of three miles the jurisdiction of the sovereign of the shore is qualified by those modifications which the law of necessity has wrought into
international law. Fishing boats or other vessels traversing those
rough waters, have the right, not only of free fransit of which '
I h.ave spoken, but of relief, when suffering from want of necesane ' from the shore. There they may go by the law of
nations, irrespective of treaty, when suffering from want of
water or of food, or even of bait, when essential to the pursuit
of a trade which is as precarious and as beset with disasters as
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it i beneficent to the population to whom it upplic a cheap
and nutritious food." 1
It i a well cstabli. hcd rule of international law that certain
part of the sea arc territorial water. and ar under municipal
juri. diction. It ha. been mutually acknowledged by all maritime nation<; that thus much must be granted as a mean'> of
nabling a country to protect it elf. The extent of the territorial water which ha~ been allowed ha. \ aricd at different
times. During the eighteenth ccntttr) a margin varying from
a marine league from the !>hore to a space bounded by the horizon ·wa univcr ally conccdcd. 2 One auth•)rity e\ en puts it at
one hundred mile<;.
There is at present no di.,putc as to a limited juri"diction O\'cr
the s a for three marine miles from the horc. The question is a.
to the right ofcxclu<.ive juri<.diction over hay.," ho'>e mouth. are
more than . ix miles aero""· The po ition taken by the • nited
tatcs i. supported by C\ cry authorati\'e modern writer on International Law, with po . .,ihly one xccption but 'reat Britain
ha ah ap claimed a wider juri.,diction and <,ought to e tend
1 Mr. Bayard to Mr. Manning, • lay l , t
, quoted in \\"harton\ Dig.
Int. La''• § 31, vol. 1, p. 107. Jn general a to the c>.tenl of the marine
belt,. eeJcffcr on to Genet, ~ "ov. , 1j98. Am .. tale Pap., ml. 1,(For. Rel.)
p. 1 3; J. Q . Adam~' 1 femoir , vol. 1, p. 376; Web tcr'~ Work , vol . 6, p.
J06; \Vharton's onflict of Laws,§ 3 6; Dana' note to \\"heaton', Int.
Law,
179; Field' Int. Code, ind Ed., , ll'<; hurch ''·Hubbard, 2
ranch 1L". .), 1 7. I-lands adjacent to the mainland are con,iden. d a.
appurtenent unle .
ome other power ha' obtained title to them: The
nna, Robin on" dm . Rep., 3 ; Halleck' Int. L:n" p. 131.
'Bynker hoek De Dominio 1 Cari,, c. 2; Valin, ommentarie 'ur
Ordonance 'de 1 1, liv.' tit. 1, contend' for a line b•vond oundin ';
Vattel, Lib. I, ch. 23, '2 ; De :\lartcn-, Preci , § 153. Lord to" ell in
The Twee Gcbroeder , 3 Rob., 339, placed the limit at a cannon shot or
a marine league. Grotiu extend' territorial rights over a- much of the
ea a< can be defended from the <.hore: Lib. 11, cap. , .' .' 13, 14 . Ra) neval, I n'tit. liv. ii, ch. 9, ; 10, thought the horizon "a' the boundary.
a are '•De ommerce Di' . I 136, ~ay 100 mile . Galiani and .\zuni
regarded the quc,,lion a open to be ettied by treaty. Abo <ce llall'.
Int. La , p. 123. "The treatic~ between England and the L" nited tatc
of 1 1 , and between England and France of 2nd Augu,t, 1 39, ~ettle the
limit• of e clui-i\'e fi,hcry at three marine league>. The Engli,h Act,
1833, a ume the marine league a the limitofjuri-diction over the -ea ."
\ heaton' Elem. Int. Law, p. 156, Dana' note.
0
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her sway over all gulfs and bays whatever their size. The one
writer above referred to, Phillimore, who seems to sustain the
British claim, says: "Besides the rights of property and jurisdiction within the limit of cannon shot from the shore, there are
certain portions of the sea which, though they exceed this verge
may, under special circumstances, be prescribed for. Maritime
territorial rights extend, as a general rule, over arms of the sea,
bays, gulfs, estuaries, which are enclosed but not entirely
surrounded by lands belonging to one and the same State.
With respect to bays and gulfs so enclosed, there seems to be
no reason or authority for a limitation suggested by Martens.
Thus Great Britain has immemorially claimed and exercised
property and jurisdict10n over the bays or port ions of seas cut
off by lines drawn from one promontory to another, and called
the •King's Chamber.'" 1
This limitation, discarded by Phillimore, is supported by an
almost unbroken line of authorities. Sir Travers Twiss, a late
English writer, thus describes what he calls jurisdictional waters.
After stating that hostilities cannot be carried on within a certain
distance of a neutral shore he says: "This distance is held
to extend as far as the safety of a nation renders it necessary,
and its power is adequate to assert it; and as that distance cannot with convenience to the nations, be variable, depending on
the presence or absence of an armed fleet, it is by practice identified with that distance over which a nation can command
obedience to its empire by the fire of its cannon. That distance
is, by consent, taken to be a maritime league seaward along all
the coasts of a nation. B eyond the distance of a sea league
from its coasts, the territorial laws of a nation are, strictly speaking, not operative.''
The waters which he prefers to call "territorial" he thus describe : "If a sea is entirely closed by the territory of a nation,
and has no other communication with' the ocean than by a channel of which that nation may take possession, it appears that
such a sea is no less capable of being occupied and becoming
property than the land. In the same manner a bay of the sea,
the shores of which are the territory of one and the same na1

Commentaries on International Law, Prt. 3, ch. 8, p.

212.
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tion, and of which the entrance may be effectu:illy defended
again t all other nation , is capable of being reduced into the
po es ion of a nation."
The juri diction over the "King's Chamber" he admit to be
merely the right of preventing hostilities therein by belligerants. 1
Wildman says that "the sea within gunshot of the shore is occupied by the occupation of the coa t." 2 Marten say , "\Vhat
has been said of rivers and lake , i equally applicable to bays
and gulfs; above all to those which do not exceed the ordinary
width of rivers, or the double ranae of cannon. At thi day, all
writers agree that traits, gulfs, and the adjacent ca belong to
the owner of the coa t as far a the range of a cannon placed
on the hore." 1 Dominion over the ea can exist only a. to tho e
portions capable of permanent po. session from the hore.
"Maritime dominion,'" say Ilautcfcuille, "stop. at the place
where continuou po e ion end ·where the people who own
the shore can no longer exerci e power, at the place from which
they cannot exclude tranger ; finally at the place where the
presence of foreigners being no longer dangerou , they haYe no
interest to exclude them.
~ ow the point where the cau e.
which render the , ea su ceptiblc of private pos ession ecru e. , is
the same for all. It i the limit of the power repre ented by intruments of war.
"All the space through which projectile thro·wn from the
hore, pa..~s , being protected and defended by them, i territorial
and ubject to the dominion of the power which controls the
hore. The greate t range of a ball fired from a cannon on
land i, therefore, the limit of the territorial sea. The . ea corut
doe not pre ent one traight and regular line; it i, on the contrary, al mo t alway broken by bays, cape. , etc. If the maritime dominion must always be measured from every one of
the e point of the shore, great inconvenience would re ult. It
has, therefore, been agreed in practice, to draw an imaginary
line from one promontory to another and to take the line as the
base of departure for the reach of the cannon. Thi mode,
Law of ations, vol. 1 1 ch. x, §§ 172-177.
Institutes of Int. Law, vol. 1, p. 70.
1 Precis du Droit des Gens, §'40, (Ed. 1~).
•D rolls et Devoir des Nations Neutres. Tom. i, tit.
1

~

1,

ch. 3, §

t.
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-

·~···
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adopted by almost all nations, is only applicable to small bays,

and not to those of great extent which are in reality parts of the
open sea and of which it is impossible to deny the complete assimilation with the great ocean."*
Kliiber says,' "To the territory of a state belong those maritime districts and regions susceptible of exclusive possession. In
this number are the parts of the ocean which extend within the
continental territory of a nation, if they can be commanded by

cannon from the two banks, or if their entrance only can be
closed or defended against vessels."* And Ortolan says :2 "We
should range upon the same line as ports and roads, gulfs and
bays, and all indentations known by other names when these indentations made in the lands of the same state do not exceed in
breadth the double range of cannon,* or when the entrance can
b~ governed by artillery, or when it is naturally defended by
i lands, banks, or rocks. In all these cases we can truly say
that the gulfs or bays are in the power of the nation which is
mi tress of the territory surrounding them."
Baron de Cus y examines the subject at great length and after
referring to many authorities says,3 "Sovereignty over the territorial waters of the sea reaches as far as the range of cannon
fired from the shore. The sovereignty also extends to maritime
districts and regions, such as roads, bays, and straits, whose entrance and exit can be defended by cannon.
*
All bays
and straits, however, cannot belong through their entire surface
and extent to the territorial ea of the State whose shores they
wash. The sovereignty of the State over large bays and straits
i limited to the distance which has been indicated in the preceding rule."
11 Common usage,"' says Heffter, "has established the range
of cannon as the distance within which it is not lawful to trespass, a line of limit which not only obtained the suffrages of
Grotius, of Bynkershoek, of Galiana, of Kluber, but has been
adopted by the laws of many nations. * * * If the strip

*

*

Droit des Gens,§ 130 (Ed. 1861).
Diplomatie de la Mer, vol. l, p. 145.
3 Precis du Droit Maritime des Nations, vol. l, tit. 2, §§ 40, 41.
'Droit International Public,§ 75, 76 (Ed. 1866, Bergson.)
*The italics are mine.
1

2
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of ea which washes the coa t is considered as belonging to the
contiguous tate, it follows, for even a tronger reason, that
water connected with thi portion of the ea ought to be under
the domini on of the neighboring State, which i able to guard
them, to defend the approaches to them, and to hold them under
it exclu ive control.
uch arc the ports and harbor which
form a mean of acce to the territory.
ome nations, a much
by an extension of their rights a for other rea on , have arrogated to themselves a kind of dominion, or at be t exclusive u e,
over certain portion. of the high ea . Thu in England they
include within the dominion of the tate, under the name of
the King's Chamber, the bay
ituated bet-ween two promontorie ."'
Thus we find the po ition as umed by Great Britain u tained
by only one English text writer "All other modern jurist of
authority agree both in the o-eneral principle and its application
to the particular ca e.
uch unanimity exi t only becau e the
principle it elf is not arbitrary, hut i founded upon the c:scntial
nature and nece ary element of territorial property and dominion.' 2
The modern rule which limit the territorial right to the di tance of a cannon hot, or three marine mile from the . hore,
come from Bynkershoek. Thus a nation claiming juri diction
over it marginal water is enabled as the fir. t condition of valid
appropriation to defend and protect it from the shore, by mean.
of artillery . At the time when the rule became fixed in international law, three marine mile wa the ordinary range of the
cannon in u e. This i of course now greatly ext nded, but the
incr a. ed power and effectivene of modern artillery hru not a.
yet been taken into con. ideration. Bluntschli 1 • tate that the
three marine miles ate too narrow, and in 1 6+ the nited tate
• ugge tcd to England that the limit hould be five mile . Fiore
1 The treaty bet" een France and Great Britain dated August 3rd, 1839,
provide that the ubject of each power shall enjoy the right of fishing
within three miles of low water mark, and that in the ca e of bays of
which the opening shall not exceed three mile , this di tance hall be
m a ured from a line drawn from one cape to the other.
ee Twi '
Law of ations, vol. 1, c. x. § 182.
2 Am. Law Review. vol. v, p. 4o6.
a Law of ations, book 4, § 302.
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says 1 that "la zone de jurisdiction pourrait s't~trendre a proportion des perfectionnement des moyens d'artillerie."
That the position taken by the United States on this question
and so ably defended by her statesmen, is based upon sound
principles of international law, is evident to any one _who approaches the subject free from preconceived theories and national sympathy. That such is the generally accepted rule of
law, is beyond dispute, but, in view of the increased range and
efficiency o"f modern artillery and other engines of offensive and
defensive warfare, it is reasonable to suppose that at some time
in the near future the limit will be extended. But the words
used in the treaty now under consideration are "three marine
miles" from the sh')re and no such new rule can be adopted and
engrafted on the treaty by the mere will of one of the contracting parties.
In the language of a learned English judge,2 "we must assume that it [the treaty of 1818] was drawn by able men
and ratified by the governments of two great powers, who
knew perfectly well what they were respectively gaining or
conceding, and took care to express what they meant." We
must also assume that these able men were cognizant of the
rules of international law, and we learn from the testimony of
one of the Commissioners that they believed that the United
States retained for its citizens "the right of fishing in the sea,
whether called a bay, gulf, or by whatever term designated,
that washed any part of the coast of the British North American provinces, with the simple exception that we did not come
within a marine league of the shore.na
It is generally admitted that whenever under the law of nation, any part of the sea is free for navigation it is also free for
fishing. Prior to the treaty the American fishermP.n in common with those of all other nations could fish within three miles
of the shore, and by the treaty no restrictions are placed upon
this natural right.
In territorial waters: It is expressly provided that the Ameri1

2

i

Vol. i, p. 373.
Young's Adm. Dec. p.
See p. 66, supra.
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can fishermen hall have forever in common with the subjects
of Great Britain the liberty of taking fi h of any kind on that
part of the southern coast of Newfoundland which extends
from Cape Ray to the Rameau I land and on the western and
northern coasts of Newfoundland from said Cape Ray to the
Quirpon I lands; on the southern shores 1 of the Magdalen I lands, on the coasts, bays, harbors and creeks from Mount Joly
on the southern hores of Labrador to and through the straits
of Belle Isle and thence northwardly indefinitely along the
coa t. "And the United tates hereby renounce forever any
liberty heretofore enjoyed or claimed by the inhabitant thereof
to take, dry or cure fish on or within three marine mile of any
of the coa ts, bay , creeks or harbors of His Britannic Maje ty's
dominion in America not included in the above mentioned
limit ."

RIGHT TO E TER HARBORS A D BAY

FOR

P ' RPO ES OTHER THAN FISHh G.

TO DRY AND CURE FISH.

The merican fi hermen have the right forever to dry and
ure fi h in any of the un ettled bay , harbor , and creek in the
outhern part of ewfoundland from Cape Ray to the Rameau
I land , and of the coa t of Labrador, while the amc remain
un ttlcd; but in any portion o ettled it i nece ary to obtain
previou permi ion from the inhabitants, proprietors or po e of the ground.
1 The word shore i u ed here in tead of coast as el ewhere.
hore
has a definite legal meaning, and describes that part of the riparian oil
which lie between high-water and low-water and which is covered bf
lhe ebb aud flow of the tide. The fi hermen may u e the shore when
upo ed. See Angell on Tide Waters, pp. 33-35.
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FOR THE PURPOSE OF OBTAINING WOOD AND 'VATER
AND FOR SHELTER.

It is expressly provided that the American fishermen shall be
permitted to enter all bays and harbors for the purpose of helter, of repairing damages, of purchasing wood, and obtaining
water, "and for no other purpose whatever." But they are to
be under such restrictions as shall be necessary to prevent their
taking, drying, or curing fish therein, or in any other manner
abusing the privileges secured to them.
These privileges are expressly granted, and all others claimed
must be either implied in them, or based upon the theory that the
United States possesses all rights not expressly renounced, or
upon the comity of nations, or as commercial privilege
oon after the ratification of the treaty a controversy aro e
over the construction of the clause allowing the fishermen the
right to enter bays and harbors for the purpose of shelter. The
Provincial authorities gave this clause a very narrow and inho pitable construction, limiting it to vessels in actual distre s,
while the United States fishermen claimed, very reasonably, that
they were entitled to enter the ports for shelter whenever, by
rea on of rough weather, fogs, or calms, it was impossible or
inconvenient to pursue their labors outside. The evident reasonablene s and ju tice of this construction of the language of
the treaty is a sufficient reason for its adoption by anyone not
controlled by a desire to harass and annoy.
An attempt was al o made to limit the exercise of the right
to enter for the purpose of obtaining wood and water to intance in which the supply brought from the home ports had
become exhausted. Thi was one of the questions submitted by
the Legi lature of ova Scotia to the Law officers of the Crown
in I84I, 1 and it was by them given a more liberal con truction .
"By the convention the liberty of entering the bays and harbor of Nova Scotia for the purpose of obtaining wood ~nd
water is conceded in general terms, unlimited by any restnct1

Seep. 65.
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ion expre or implied, limiting the enjoyment to ves el duly
provided with these articles at the commencement of their ,·oyage, and we are of the opinion that no such condition could be
attached to the enjoyment of the liberty."
onsequently we
may consider this difficulty ettled as far a it can be. ettlcd hy
reason and authority. The
nited late. fishing ve scb may
enter the bay and harbor of anada to obtain ·wood and water
wheneYcr they arc in need of the e article . .
To require the. c small vc.. cl to bring with them upplic of
\ ood and water ufficient for the voyage '' ould comp! tely
nullify the treaty and de. troy the Yalue of the fi. hing rights.
They may also enter and lie at anch r for a rca on able time
whenever fi hin"' out ide i impos. iblc or difficult, C\"Cn when
not compelled to eek afcty from actual de. truction evident to
all. \ h n the fi hermen ntcr the bay and harbor for legitimate purpose it i perfectly prop r for the local authoritie to
cxerci. c upen·i. i n O\ er them in order to prevent a violation
of the treat ·. Thu . it i pr per for th m to . end an officer on
b ard a ve .. cl to remain th re until it depart a. a mean of
placing temptati n beyond the reach of the fi. h rmen. But
v hen the Pro' incial authoritie order the ,·e. I to lca,·e within
t\ ·enty-four hour or immediately hey arc committing a ,·iolation of the treaty a . eriou :u any within the power of the
fi hermcn. The.,c fi hermcn are in
pr
term allowed to
enter the port. for certain purpo e and any law whi h denic
them the right i null.
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The right to enter harbor for the purpo e of bartering for
or pun:h ing bait for u c in the deep ca fi hin h been
claimed by our government under the treat ·. Thi claim i
b cd on the ground that
the treaty had reference to in horc
fi hing only and that as the deep ca fi hing w in no ·ay under
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consideration it could not have been the intention to exclude
vessels engaged in that kind of fishing alone from the ordinary
commercial privileges accorded to vessels engaged in other
branches of commerce.
The American claim and the grounds upon which it rests are
well set forth by Mr. Phelps in a letter to Lord Rosebery,
dated June 2, 1886,1 as follows: "Recurring, then, to the real
question in this case, whether the vessel is to be forfeited for
purchasing bait of an inhabitant of Nova Scotia, to be used in
lawful fishing, it may be readily admitted that if the language
of the Treaty of 1818 is to be interpreted literally, rather than
according to its spirit and plain intent, a vessel engaged in fishing would be prohibited from entering a Canadian port •for any
purpose whatever' except to obtain wood or water, to repair
damages, or to seek shelter. Whether it would be liable to the
extreme penalty of confiscation for a breach of this prohibition
in a trifling and harmless instance might be quite another question. Such a literal construction is best refuted by considering
its preposterous consequences. If a vessel enters a port to post
a letter, or send a telegram, or·to buy a newspaper, to obtain a
physician in case of illness, or a surgeon in case of accident, to
land or bring off a passenger, or even to lend assistance to the
inhabitants in fire, flood, or pestilence, it would, upon this construction, be held to violate the. treaty stipulations, maintained
between two enlightened maritime and most friendly nations,
whose ports are freely opened to each other in all other places
and under all other circumstances. If a vessel is not engaged in
fishing she may enter all ports; but if employed in fishing, not
denied to be lawful, she is excluded, though 011 the most innocent errand. She may buy water, but not food or medicine;
wood, but not coal; she may repair rigging, but not buy a new
rope, though the inhabitants are desirous to sell it. If she
even entered the port (having no other business) to report her. self to the custom house, * * * she would be equally
within the interdiction of the treaty. * * * It seems to
me clear that the treaty must be construed in accordance with
those ordinary and well settled rules applicable to all written in1

Ex. Doc. No. 19, 49th Cong. 2nd Ses. ~.
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struments, which without such salutary a sistance must constantly fail of their purpose. By these rules the letter often gins
way to the intent, or rather is only used to a certain the intent.
* * * Thus regarded, it appear to me clear that the words
'for no other purpose whatever,' as employed in the trea.y,
mean no other purposes inconsistent with the provi ions of the
treaty, or prejudicial to the interests of the provinces or their
inhabitants, and "'ere not intended to prevent the entry of
American fishing ves els into Canadian ports for innocent and
mutually beneficial purposes, or unnecessarily to restrict the free
and friendly intercour e customary between all civilized maritime nation , and especially between the U nitcd tates and
Great Britain. Such, I cannot but believe, is the construction
that would be placed upon this treaty by any enlightened court
of justice."
Since 1818 important changes have taken place in the
methods of fishing in the regions in question, which ha,·e materially modified the conditions under which the business of
inshore fishing is conducted, and it is but reasonable that this
be taken into consideration in any present construction of the
treaty. Drying and curing fish, for which the use of the adjacent coasts was at one time e ential, is now no longer followed.
Iodern inventions for artificial freezing and the
employment of vesse ls of a larger size now permit the catch
and direct transportation of fish to the home markets without
recourse to the contiguou shore.
The mode of taking fish inshore has also changed, and since
the introduction of purse-seines, bait is no longer needed for
such fishing. By mean of the pur e-seines mackerel are now
caught in deep waters entirely exterior to the three mile line.
As it is admitted that the deep sea fi hing was not under conideration in the negotiation of the treaty of r8r8, nor wa
affected thereby, and as bait for in hore fishing is going
largely out of use, the reasons which may have formerly
existed for refu ing to permit American fishermen to procure bait within the line of a marine league from the hore
for fear they should use it in the same inhibited water for the
purpo e of catching fi h, no longer exists. Con equently it is
claimed by the American government that to prevent the pur-
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chase of bait or any other Rn' , , needed i c eep sea fishing,
under color of ~
1 1
1s10n- of 1'1< treaty of i818,
· n1l 1
ind ti.at c n ention lo o ' t
wholly beyond
it p11rv1 \ 1 .•~op~, and int1.;•nt, .ind to Tl
n effect never
c nti..,,plated y ~ith party.
Thi· '· c\ i
JJ>O t d.
<l ·
ccllain extent granted by the
P I• 11,, 1.;,.. r 11.; it, by the failure, in any of the laws passed for
1..! purpose of carrying the treaty into effect, to make provision
for declaring such acts illegal and providing any penalty therefor. Neither the Imperial Act nor the several Provincial Act
contain any provision declaring it illegal to enter a port and
purchase bait for deep sea fishing. The Treaty of 1818 was not
self-operative and required legislation to carry its provision
into effect.
But while this claim may be sustained with some show of
succe s it 5hould not be in isted upon as a right. If claimed at
all it should be as a privilege founded upon the duty of "good
neighborhood" and the obligation of international comity. It
was not the intention of the commis ioners who signed the
treaty that American fishermen should have the privilege
now claimed for them. The facts certainly justify an appeal
to the good faith of the parties, and if Canada is unwilling to
respond, t' only remedy is the refusal to grant favors or similar commercial privileges to her vessels in the ports of the
United States.

COMMERCIAL PRIVILEGES.

Al the present time the question of fishing rights is ahn_o~t
inextricably mixed up with the question of commercial prw••
leges, and the latter have been injudiciously demanded as rights
by many Americans without the slightest foundation in laW·
The United States has no commercial treaty with Great Britain regulating commerce with her colonies, and prior to th~
Proclamation of President Jackson of the 5th of October, i83o,
~~~~~~~~~~~~~~~~~~~~~~~·-------1

U.S. Stat. at Large, vol. 4, p. 417.

-----------------------
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American \Cssels were entitled to no commercial pri,·ilcge. in
Briti h colonial ports.
At the time of the Treaty of I 783 it was the policy of Great
Britain to exclude all foreign Yessels from her colonial ports on
thi. continent. The Treaty of 1794 declared that a to commercial pri\ ileges it should not "extend to the admission of \ esscls
of the United tatcs into the seaports, harbor~, bays, or creeb
!Ii-. 1Iaje.,ty's said territories" in America. This policy was
('ontinued until after the close of the war of I 12, when the
l'nited States attempted to counteract it by retaliatory legi lation. The treaty of 1815 declared that "generally, the merchants and traders of each nation, re5pectiYcly, shall enjoy the
most complete protection and ecurity for their commerce, but

sitbject always to the laws and statutes of the two countries re·
spectively."
1 on-intercour<,e law.
were pas cd by ongre sin 1818 and
again in 1 20, the latter of which excluded.all Briti h ve els
arriving by sea from any place in Lower Canada, -ew Brunswick, • ·ova cotia, • 1 ewfoundland, t. Johns, Cape Breton, or
any of the Briti. h Colonies on the continent. In 1822 Great
Britain pa sed a law permittmg American built \'C,. cl to import certain goods directly to the \Vest Indies. Th.e following
year the nited tatcs met this favor by suspending the law of
1818 and 1820 in respect to certain British ports, and authorizing the direct importation of colonial produce therefrom on condition that similar pri,·ilege. he granted American \'e. eL.
:Much irritation grew out of these laws, resulting in the clo ing
of the British ports in 1Sr and the American port. in 1827.
reat Britain ohjectcd t<' the language of the law of 1 23. 1 The
1 The folio\\ ing state ment of the hi,tory of that legislation wa. given
by 'enator mith, of Maryland, in the enate. "During the se sion of
1822 Congre. was informed that an act was pending in Parliament for
the opening of the colonial ports to the commerce of the United tate ,
In consequence, an act was passed authorizing the President (then Mr.
lonroe), in case the act of Parliament was atbfactory to him, to open
the ports of the ' nited tates to British ve els by hi proclamation.
The act of Parliament was deemed satisfactory, and a proclamation wa
accordingly issued and the trade commenced.
'nfortunately for our
commerce, and I think contrary to justice, a Trea ury circular I sued
directing the collector to charge British ves els entering our ports with
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question was much discussed ~luring the pre idential campaign
that resulted in the election of Jackson. The opponents of
President Adams charged that the negotiations had failed because of the blunder of the administration in claiming the admission of American vessels into Canadian ports as a right instearl
of soliciting it as a privilege. Upon the acce sion of Jack on,
his Secretary of State, Van Buren, wa instructed to reopen negotiations and try to secure the coveted privilcge.1
He was successful and on October 5th, 1830, President Jackson is ued his proclamation declaring the ports of the United
States open to British vessels coming from all colonial ports on
or near the American continent. The Canadian authorities
claim that they have not violated the arrangement of r830 because they have withdrawn commercial privileges from fishing
vessels only. But this position is not tenable. No particular
kind of vessels ·was named and no qualifying words were used.
The proclamation included all crafts recognized as vessels by
the United tates, that is, all those of five tons burden :md upward<;, having licen es; those of twenty tons and upwards having enrollments; and those posse. cd of certificates of registry,
the alien tonnage and discriminating duties. This order was remonstrated against by the British l\Iinister (I think fr. Vaughan). The
trade, however, went on uninterrupted. Congress met and a bill was
drafted in 1823 by l\1r. Adams, then ecretary of State, and passed both
Houses, with little, if any, debate. I voted for it, believing that it met, in
the spirit of reciprocity, the British Act of Parliament. This bill, however, contained one little word, 'elsewhere,' which completely defeated
all our expectations. It was noticed by no one. The effect of that word
'elsewhere' was to as:.ume the pretentions alluded to in the instructions
to Mr. McLane. The result was that the British Government shut their
colonial ports immediately, and thenceforward. This act of 1822 gave
us a monopoly [virtually] of the West India trade. It admitted free of
duty a variety of articles, such as Indian corn, meal, oats, peas, and beans.
The British Government thought we entertained a belief that they could
not do without our produce, and by their acts of the 27th of June and 5th
of July, 1825, they opened their ports to all the world, on terms far le s
advantageous to the United tates than those of the act of 1822."
1 The instruction given McLane by Van Buren led to the rejection of
Van Buren's nomination as 1inister to England in 1832, on the ground
that he had adopted the British side of the question and injected the
result of a Presidential election into a diplomatic negotiation.
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legally issued and in force. In 1838 Ir. Justice Story held
that under the ::;tatute a registered vessel was not entitled to
carry on the "hale fishery as an •\merican \'esscl, or to the
privileges of an American 'cssel, but this was at once recognized as a defect and cured by ,\ct of Cong-res. of April+, 18+0.
Certificates of rcgistr) arc, as a rule, rcquin:d from ,·esscl.,
engaged in foreign trade and permitted to those engaged in dome. tic trade. \' essels of twenty tons burden rnd up\\ ard'>,
enrolled in pursuance of law, and having a license in force, ar
ves.,els of the l nitcd States entitled to the pri\'ilcgcs of vcs els
engaged in the coasting traclc ancl the fishcrics .
The >amc qualification . and requirements arc for r<'gi-t ry a' for en·
rollmcnl. l£ 'e ch, arc to be coasters or fishers, the) 11111st he licensed,
and onl) for one JCar, and cannot carry on any other husint'" unless
another document ha' been oblainl·d from th· Treas Ur), "hich i a per·
mit "to touch and trade." A registered \ csst:I cannot he licensed to
carry on the • · orth Atlantic fishcric , but she may carry· on such fisheric:
without a license. Enrolled 'cs-cl , ha,·ing- a liccn c, may gcncrall )' go
from one of our ports to another "ithout entry or clearance, but regi tercd ve. sci- mu. t enter and clear. A ngi-tcred vessel, carrying on
hale fi hcry, may enter foreign ports for tra<k, but a "hal 'r on lJ enrolled and liccn ed cannot thu. enter. . ·o ,c,.cl from a foreign port can
enter, and unload, e cpting at ports designated by Congrc• ; nor can
merchandise come in \e .. cl- of le ' burden than thirtJ tons, and the
cargo mu t be accompanied by a manifc. t, \\ hich must be c:1.hibited to
the fir. t boarding officer, and again on entry. If an American ,·es•el,
licensed for fi hing, shall be found \\ithin three leagues of ourcoa t \\ith
foreign goods on board of greater' aluc than $5 , she I• liable to forfeiture with all her cargo, unless possessed of a permit "to touch and trade"
at forci •n ports, and then she must rcgularlJ enter, urrcnder her permit, pay duties, and be suhje t to all regulation. for H scls arriving
from foreign ports.
\Ve eparate American \C. ,els into subdid•ion., as hj regi try, by
enrollment and license, by license. Pleasure-yachts make another ubdivi Ion. But foreign go\'ernments cannot say that aves. cl, regularly
documented, is by rea on of her class, not an American vessel. The
cla ifications referred in the beginning, and refer now, chiefly to fee ,
tonnage taxes, entrance and clearance, production of manife t.., pa cnger-li ts, oath , unlading, and ~imilar thing., when our vcs cl are in
our own ports. Ferry-boat' are American \C. bels, but they need not
enter or clear, nor pa.v entrance or clearance fee . A rcgi~tcred vc: ·el
from di,trict to di,trict i , as to clearance and entrance, subject to the
same rule as ve els under frontier license and enrollment, and, on the
other hand, a licensed and enrolled vessel touching at a foreign port,
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does not thereby become subject to our tonnage duty, nor to clearanc
and entrance fees as if from a foreign port. It is for our own c0nvenience ~hat vessels are classified as fishermen, inasmuch as our laws control by minute regulations the business of fishing in respect to contracts
with those so employed. They punish fishermen who desert, and r ·
tect fi sherm en in the division of the proceeds of the catch, but n0
o
the laws thus defining and controling fi shing vessels make the cssels
any the less American vessels, which, within the concerted legislation
of 1830, and President Jackson's proclamation of that year, are entitled
to commercial privileges in Canadian ports.'

There can be no question that the Canadian statute of November, 1886, authorizing the search and forfeiture of United
States fishing vessels, is a withdrawal from American fishermen
of commercial privileges such as are enjoyed by Canadain fishermen in the ports of the United States.
While the right claimed of bringing to and searching fishing
vessels suspected of the intention of violating the treaty, may be
offensive as a revival of the ancient British "hovering act," 2
yet, if the search be fairly conducted and under circumstances
from which the intention to fish may be reasonably suspected,
it may be tolerated, as the customs laws of the United States
authorize uch searches of vessels four leagues from the shore. 3
But the law was passed avowedly for the purpose of authorizing the forfeiture of fishing vessels entering Canadian ports
for the purpose of purchasing bait, ice and other supplies, and
for any purpose 0th.er than shelter, repairs, wood and water.
Legislation of this character operaces as a repeal of the arrangement of 1830, and to that repeal the United States can only
re pond by a similar repeal of our own laws and by a refusal to
confer hospitalities or privileges on Canadian vessels or boats of
any kind in our ports. "A violation of comity may be looked on
as an unfriendly act but not as a cause for a just war. England
may judge for herself of the nature and extent of the comity
and courte y she will show us. In the present case we don't
propose to retaliate; we simply respond, we, too, suspend comity
and hospitality." 1
Reply of Secy. Manning, Feby. 5, 1887.
9 Geo. II, cap. 35 (1736). For an account of thi s law see Life and
Works of Sir L. Jenkins, vol. 2, pp. 72 , 728, 7So.
3 See Dana's 'Wheaton's Int. Law,§ 179.
1
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This is the only remedy for the <lenial of commerci-1! privileges, among which I class the privilege of entering Canadian
port for the purpose of purchasing or selling bait, good:, merchandise, or supplies of any kind, and landing and trans-shipping
fish overland to the P nitcd 'tates.

THE RIGHT TO '\",'.VI GATE TllE Gl' T OF

' A.

·o.

The denial of the right to 1ia\ i~atc the Gut or f;trait of Can o is
a matter of the 1110-,t Yitai importance to the .\mcrican fishermen.
The) claim no right to fi-,h in the Strnit but as the. tlantic Ocean
and the Gulf of. 't. Lawrence \\ hich it connects arc both free
to them, they haYc the right to pa-.s through it in going either
way. In order to reach the Gulf of • t. Lawrence it .i practically nccc-.sar) to pass through this "trait and according to the
rule of international law recognized b) the 'nitcd • talcs it
cannot permit thi,, pas age to he closed. "Straits which scrn•
a. a mean . of communication between t\\O <>eas '' '-ays Jleffter 1
" hould he regarded a-. free and common to the use of all nations when they can he passed hy ves-,els hey ond the range of
cannon placed upon the adjacent -,hore. . If this i" impossible
the strait will he subject to the so\creignty of the riparian state .
• 1 everthele
it i,, agreed that no one people can pre\·ent others
from the innocent u-.e of thc-c channels of communicati on."
The rule is thu stat cl h) Ortolan: 2 "Straits arc pa.s age.
communicating from one '-ea to another. If the u"e of the:,.c
s ru i'> free, the communications ought to h equally free; for
otherwi~e the liberty of these same sea would only he a chimera.
It is not sufficient, therefore in order that property in a qrait
may be attributed to a nation mi tress of its shores, to say that
the strait i actually in the power of thi. nation that it has the
means of controlling the pa.ssage by its artillery or by any other
mode of action or <lefen~e · in a word that it is able to have the
~ ater" really in its po~~e~. ion. The material o jects to pro' Droit International Public, • 76.
Diplomatic de la ~[er, tom. 1, p. 146.
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prietorship being removed, there remains the moral obstacle,
the essential and inviolable pdwer of people to communicate with
each other. But if full property and sovereign empire cannot
exist over such straits, however narrow we may suppose them,
certain rights less extensive can exist in reference thereto, and
be recognized by international law. Thus, if the straits are
such that the vessels which navigate them arc obliged to pass
along the coasts within cannon-range, we cannot refuse to the
state which possesses these coasts the right, for its own security
of regulating the navigation. Again, when the navigation is
difficult, when it can o~ly be accomplished by the aid of skillful
pilots, or by the means of buoys and light houses, it is just that
ships should be subjected to the payment of certain duties fixed
and agreed upon by trcaties.1
vVheaton states the rule in very emphaticlanguage: 2 "If the
navigation of the two seas thus connected is free, the navigation
of the channel by which they are connected ought also to be
free. Even if such strait be bounded on both sides by the
territory of the same sovereign, and is at the same time so narrow as to be commanded by cannon shot from both shores, the
exclusive territorial jurisdiction of that sovereign over such
strait is contracted by the right of other nations to communicate
with the seas thus connected."
1 See relative to sound dues, British and Foreign State Papers, 1854-55,
vol. 45; messages of Pre ident Pierce, 1854, 1855; House Ex. Doc. No.
108, 33d Cong., lSt Sess.; Benton's Thirty Years View, vol. 2, p. 362 ;
Woolsey's Int. Law,§ 57; North Arn. Rev., Jan., r857; Wheaton's Hist.
of Law of Nations, p. 158; \Vebster's Works, vol. 4 , p. 406; Wheaton's
Elem. Int. Law (Dana), p. 262.
2 Elem. Int. Law, p. 262.
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TRt;CTIO.

OF A TREATY.

There arc certain principles and rule of international law
which do not admit of argument. One of the mo. t a.·iomatic is
that the treaty making power of gel\ ernmcnt is the po\\ er which
mu ·t answer to the other contrncting power for infractions of
the treaty. The oq.~an of a government which is charged with
the administration of ih foreign affairs is to he acldre-.sed h) foreign goYernments in all matters affecting foreign relations.
, \nother equally self-evident principle is that municipal talutcs,
slate or federal, cannot be set up as a cldense to a charge of
violating a treat). Con,.,equently the claim of Canada to construe a treaty contracted hl'lween the • nited States and Great
Britain because she is peculi·irly interested and hccau e the control O\er the interest;. affected hy the trc,1ty ha. been delegated
to her by Great Britain, cannot he admi ted by the ·nitcd 'tate. .
The treat) making power belongs only to an independent
nation. • ·either Ta.,mania nor 'an ad a nor ~f ontana po . esse
such power. Lacking the po\\ er t<> contract a treaty the
claim of right to construe one contracted between the F.overeign
and a foreign nation i!> preposterou.. •\ well might • Ia achuett. claim the right to open independent negotiation with the
ourt of 't.] amcs as anada with the • nited tates. Both
lack the e. sential clement soYercignty.
The United 'talcs hal-. alway. asserted the respon.,ibility of
reat Britam for pro\ incial infraction of the fishery treaty and
thi re pon ibility wa. accepted by Gr1::at Britain in the Fortune
Bay affair.• ' I think it right, however, to add' wrote Earl Kimberly to the colonial authorities in !arch I 71 ••that the rci.pon. ibility of determining what is the true construction of a treaty made
by Iler Maje. ty with any foreign power must remain with Her
Iaje ty. Government, and that the degree to which thi country would make it<.elf a party to the ~lrict enforcement of treaty
rights may depend not only on the liberal con~truction of the
treaty but on the moderation and rea. onableness with which
the e rights arc a. sertcd. 2
• H. Ex. Doc. +•+6th Cong., 2nd es-.
Halifax Com., vol. 2, p. 1544; 'ee "The Fiohery Dbpute," in The
Forum for Oct., 1886.
2
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CONCLUSION.

A careful study of the long dispute oYer the fi sheri es, shows
conclusively that the United States has gained nothing since the
treaty of 1783, while certain rights admitte<l at that time have
been lost and others retained only by the payment of money or
some other valuable consideration . However desirable it may
be to reach a permanent settlement of the difficulty, it is hardly
consonant with the dignity of the nation to purchase exemption
from annoyance. H the American fishermen are satisfied with
the rights and pri,·ileges secured to them by the Treaty of 1818,
the United States government should limit its action to insisting upon the observance of treaty obligations.
In addition to these rights and liberties the fishermen ask
only protection from annoyance and molestation. They do
not ask for a new treaty securing them additional inshore
fishing grouud. The cond itio~s under which the fisheries
are conducted have so materially changed since 1854, and
even since the disastrous treaty of 1871, as to ren<ler the
inshore fisheries of but minor importance to our fishermen.
The deep sea and certain inshore fisheries are now open to them,
and these include the greater portion of the cod and fully twothirds of the mackerel catch. Any additional gains must be
confined to territorial waters and shore privileges which are becoming yearly of le s value. In a recent memorial to Congress
the fishermen <leclared that "there was nothing in its use as a
fahery that our fishermen desired the government to procure
for them at the price of an equivalent, whether in opening our
markets to Canadian fish, or in money; that when the Treaty
of Washington had, at the cost of $ 5,500,000 and other consideration, opened these waters as a fishery, the shore people
prevented our taking bait by mobs and violence to our vessels
and seines; that Great Britain, unwilling to restrain them, paid
damages for the Fortune Bay outrage; that we did not use the
cod fishing in the limits; that the mackerel was insignificant,
and that the use of these waters as a fishery adjunct to our un-

"

-

TJIE NORTJIEA TER 1

----------~__...

FlSIIERIES .

doubted right of common fishing in the ocean had no practical
value for fishing under our flag and was not asked for by our
fishermen." 1
The Canadians always placed an excessive valuation upon
these fisheries, and have generally succeeded in getting us to
take them at their own valuation .
fost of whatever value
they may have had to our fishermen in former times has disappeared within the last fifteen year . The change in the character of the fisheries, beginning while the reciprocity treaty of
1854 wa in operation, has continued down to the pre ent time,
and bids fair to be continued by mean of new inventions which
increase the value of the deep sea fisheries at the expense of the
inshore fisheries . If the fi h can be taken far out at ca by
means of new appliances and preserved by artificial freezing,
the neces ity for going in hore is greatly decreased . It i very
improbable that the purse-seine" ill go out of use. The probability of the invention of even more destructive appliances is
much greater. Every attempt to use the purse-seine in the
gulfs has proved a failure and the fi hermen now confine their
operations more and more to the shores of their own country.
The stati tic bear out these statements. In 1873, fi. hing vesels caught 77,011 barrels of packed mackerel in Canadian
water , of which 25,670 came from within the three mile limit.
In 1877, sixty vessels caught 7,319 barrel , and in 1882, one
ve el caught 275 barrels, of which not over 100 barrel came
from water opened to the American fi hermen by the reciprocity treaty. The e one hundred barrel. were worth $2,337.50
and the United tates paid for the privilege of catching them
the sum of $+58,333 in addition to the remission of duty on
many million pounds of Canadian fish. 2
The undeniable fact is that our fi hcrmen have no u c for the
in hore fi sheries which are now clo cd to them. Their future
value will be governed by the changes in the methods of cond ucting the indu try and every indication point to a diminution
of their pre ent value. It should be regarded as e tabli hed
that the value of the prohibited fisherie i not sufficient to
ju tify granting the free entry of Canadian fish into the
t
2

The Century, Oct., 1886.
. A. Rev. March, 1886.
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ports of the United States in exchange therefor. At the
present time there is no absolute necessity for connecting free
fishing and free fish, as the time has gone by when there is any
just proportion between them.
It is possible that the joint commission may reach a settlement of the differences that will meet the approval of
the Senate. But if the parties directly interested are satisfied with the present treaty, would not the same end be
attained by the enforcement of the law now on the statute
books? Congress gave the President power to retaliate upon
Canadian vessels for acts deemed by him unfriendly or in contravention of existing commercial regulations.
No absolute prohibition of commerce with Canada is contemplated by the law. The President may at his discretion apply
the proclamation "to any part or to all of the foregoing subjects, and may revoke, qualify, limit, and renew such proclamation from time to time as he may deem necessary to the full and
just execution of the purposes of this act," that is, "to protect
and defend the rights of American fishing vessels, American
fishermen, American trading and other vessels."
Under the liberal provisions of this law, in the exercise of
his sound and legal discretion, it seems that the President
might protect the fishermen from petty annoyance without
striking a death blow at the business of importing eggs, which
appears to trouble so many writers. 1 Vessels loaded with these
neces ities might even be expressly exempted from the operation
of the law.
The real difficulty in the way of a final settlement of the dispute is its intimate connection with other grave problems.
With the Americans, the quarrel over the northeastern fisheries is closely connected with domestic differences relating to
tariff and revenue reform. The Canadians cannot separate it
from the great questions of commercial reciprocity and imperial unity. The Englishman thinks that at the bottom of
1 Nation, Feb. 3, 1887.
That our importation of eggs from Canada exceeds our importation of dutiable fish is a favorite argument against the
enforcement of the retaliatory law. See !sham's The Fishery Dispute,
p. 77.
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the whole matter will be found his ubiquitous enem)
Irishman.'

r33
the

aturday Rcvie\\, Sept. 3, 1877. Sir Charles Di Ike, in an article on the
Pre,ent State of Europe, Fortnightly Review, June 1887, ays: "The
American fi,hcry trouble' would not of themselvc' be found difficult of
solution were it not for Jri,h di,contcnt."
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of R epre e nta tiv e , F eby. 1, 1791 , being Ex. Doc.-, 1st Cong.,
3rd e . ( ee J e ffe r on ' Work , vol. 7, p. 538.) Al o Report
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by Lo renzo Sabine on the Principal Fisheries of the American
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Ex. Doc. o. rno, 45th Cong., 2nd Sess.
Re olution of Massachu etts favoring abrogation of the Fishery article
of the Treaty of Washington , Feby. 28, 1879. Sen. Mi s. Doc.
o. So, 45th Cong., 3rd ess.
Reports on Propagation of alt \Yater Fish and Rights of ations over
Deep Sea Fisheries, Jan . 4, 1879. H. Rep. o . 7, 46th Cong.,
1st Sess. See also H. Rep. o. 85, 46th Cong., 2nd Sess., Jan. 9,
188o.
Report on Fisherie , by Represe ntative \V. W. Rice, Apr. 28, 188o.
Favors resolution requesting the President to take mea ures toward securing indemnity to citizen of the United States for
damages sustained by them from past acts of unlawful violence
committed by the inhabitants of ewfoundland, and to procure
the early abrogation of the Fishery Articles of the Treaty of
\Vashington. H. Rep. o. 1275, 46th Cong., 2nd Sess.
Message of Pre ident Haye recommending that duties be reimposed upon
fish and fish oil, the product of Canada, a British Government

Tllh 'iOHTllEASTEll'\ FISJIHHJ1'S,

14.1

in i-t that local law arc superior to treaty 'tipulation
1;, 1 f<o. Sen. E>.. Doc. o. 1So, 46th ong., 2nd Ses .

May

'.\le •age~ of Pre•idcnt Hayes relating to Fortune Ba.' affair, May 17, 18So.
JI. Ex. Doc ·o. 84, 46th onit .. 2nd s.,,,,
Report on the Fi hery Prod ions of the Tn:at) of Wa-hington, June 9,
1 So.
By Representative S. S. Co>.. F;l\orable to llou c Dill
. o. 6453, rclatin~ to certain prod,ion' of the Treaty of \\'a. hini;ton; treaty right- a to insl10rc fishing; re\\ard paid to Iler
Britannic :\lajc•l.Y for the freedom of the fbhcry; fi hermen of
the l"nited !Sta c driven by unla,dul for e from the fishin
grounds; local legislation of • C\\ foundland the c. cu e; bill I
intended to provide h ·st n:nH:d) no" po• iblc for "rong Inflicted; fa"or• imp<hilion of duties on fi h oil and fi•h pro·
duccd b1 the Dominion fi•hcrlc<, includin~ Prince Ed' ·ard
I land a~d • c\\ found land. 11. Report•
o. 1746, 46th on .,
2nd Sc '·
.\lkgcd frauds in proof hcforc Halifax C(m1mi-.ion, Fchy. 22. t t. H.
Rep .. 'o. 329, 46th Conir .. 3rd ~c-Rcport that certain prod Ion of th~ Tr a_,. of \\ shinirton be terminated. F ·hy. 4. 1 2. 11. R ·p . o . .:35, 47th Oil!!-· 1 t. C• .
d lc:;i la ion for pro• ccti'ln of A hntic fi herit '·not antagoni tic
to trc:>t) ohligation• "ith (,r ·1t Britain. '.\kh. 24, 1 • '4.
en.
Rep. n 36_'i. -I th onir .. I t s~ '·
Re olutio1 of the "\ln achu•cll• Lcgi•laturc, rclatins.? to d1.ur
of
,\ merkan Ii hing ·c,. cl . Jan. 16, tSS<•. !Sen .. Ii . Doc .• o. r 2;.

Propo

'.\[r. Dinnie)'. re olution relath ,. to tlw c clu•ion of .\mcrr an fi hing
\'C' cl- from 'anadi.tn port• . .\pr.:;. 155<>. ll. R .. Ii. Doc .• ·o.
23l 49th 0111? .• 2nd 'c••.
E. •en ion of 'er ain Ri •ht• under the Treat.' of \\'a hinnton . • It: -age
of Pre idcnt
lei eland tran•miltcd in re pon c to
nalc
rc•olution of J.. n. _<,. 1SS6. accompanied h) corn •1>0ndcnce b •.
t\\een the "nitcd ::.talc and Great Britain
on ain' Procla·
ma ion of President Arthur of Jan. 31, t <;, ,j, ing formal
notice that the Fi her: .\rtlclcs of the Trt:~ t;- of Wa hlngton
,·ould expire on the l't da;- of July, t 5
u1. Ex. Do .• ·o.
32, 49• h ong.~ r~t l.''·
• Ir. Brcckenrid • ' rc•olution on cizun. of the. Da,id R .•\dam , • la)
IO, 1 S6.
H. :\li . Doc. ~ · o. 2i9· -.9th on •., 1 •t Sc'"·
• Ir. Stone' re olu ion on the cin1re of the Da,·id R. Adam , • iay ro,
6. H. '.\Ii-. Doc .. o. 276, i9th ong. 1 t ·e '·
Rcpor from Commit cc on
ommerce, on <ecuring <tatl tic- of the
Fi•herie- of he L. S. '.\lav 1, 1SS6. H. '.\Ii,. Doc.• ·o. 2o,+2,
i9lh ong. 1 t St: '·
.
·en. Hoar' re .. olutlon of inquiry a to th
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foreign ports of any American vessels, etc. July 9, 1886. Sen
Mis. Doc. No. 138, 49th Cong. lst Sess.
Report from Secy. of State in reference to resolution of Sen. Hoar of
July 9, 1886. July 24, 1886. Further response from Secy. of
State to same resolution, July 30, 1886.
Sen. Edmund's resolution as to rights of American fishing vessels,] uly 23,
1886. Sen. Mis. Doc. No. r46, 49th Cong. 1st Sess.
Mr. Belmont's resolution of inquiry as to the construction of the tariff
law of 1883 relating to the inportation of fresh fish, Dec. 7, 1886.
H. Mis. Doc. No. 51, 49th Coug. 2nd Sess.
Report from Secy. of State with correspondence with Great Britain,
concerning rights of American fishermen, supplementary to
correspondence communicated, Dec. 8, 1886. H. Ex. Doc. No.
153, 49th Cong. lst Sess.
Rights of American fishermen in British North American waters, Message of President transmitting correspondence, Dec, 8, 1886. H.
Ex. Doc. No. 19. 49th Cong. 2nd Sess. Resoltition to print
extra copies of above docume nt. H. Mis. Doc. No. 18, 49th
Cong., 2nd Sess.
Reply of Secy. of Treasury to the Resolution of the I-I. R. of Dec. 14, 1887,
calling for an interpretation of the tariff Jaw respecting the duties on fish, Jan. 10, 1887. H. Ex. Doc. No. 78, 49th Cong., 2nd
Sess.
Rights of American fisherme~ under Treaty of 1818. Report No. 36~8,
49th Cong., 2nd Sess. Report of House Com. on Foreign Affairs
to which were referred the President's Message of Dec. 8, r886,
(Ex. Doc. No. 19) and the reply of the Secretary of the Treasury
of J an. IO, 1887, (Ex. Doc. No. 78) to the Resolutions of the House,
adopted Dec. 14, 1886, and House Bill No. 10241.
Reply of Secretary of the Treasury to the Resolution of the House. of
Repre entatives of Dec. 14, 1886, calling for the interpretation
of the tariff laws respective duties on fish. Appendix, /!..
Frozen fish; B. What are American F isheries ? c. Duties collected on fish; D. Statistics of fisheries and of commerce with
Canada. J anuary IO, 1887. H. Ex. Doc. No. 78, 49th Cong.,
2nd Sess.
Report from Committee on Foreign affairs on the President's Message
of Dec. 18, 1886, the reply of the Secy. of the Treasury on Jan.
IO, 1886, and House Bill No. 102.p, Jan. 18, 1887.
H. Rep.
o. 3648, 49th Cong., 2nd Sess.
Sen. Gorman's resolution favoring prohibition of transit through the
United States of cars, goods or vesselti from Canada, Jan. 18•
1887. Sen. Mis. Doc. o. 33, 49th Cong., 2nd Sess.
Report of Senate Committee on Foreign Relations instructed to inquire
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into the matter of the rights and intcre t of mcrican fa.her·
men. Reviews the anadian legi,Iation and recommend pa
•age of retaliatorJ bill ( . 3173.) ontain te timon) and tali
tics. Jan. 9, 1 7.
en. Rep. No. 1683, 49th Cong., 2nd "c• .
Communication from ommi ~ioner of Fish and Fbherie , with li't of
New England fi<hing ve.sel. inconvenienced by the anadian
authorities, being in addition to li't furnh.hcd bj ecrctarJ of
!:>tate. Jan. 16, 1 ' 7.
en. ;\lb. Doc :-;o. 54, 49th Con,.;., 1nd c '·
Re\ bed li't of ve,scl. involved in the controvcr-_y with the Canadian
authorities, Jan. 27 1 1 ·7. 'en. Ex. Doc.. o. 55, 49th Cong., 2nd
Scss.
Replj of 'ecretary ;\Janning to inquire b,y the lloui.e committe •of For·
eign Affair'. Fcby. 5, 1 · 7. Appendi . B. to II. Report, • o.4o87,
49th
ong. 1nd !;c''· Devoted chictl:, to a con ideration of
commercial prh ilegt.' of .\me rkan fi hing n,•e(, in Canadian
ports.
anadian • "on-intcrcour,e, Fch:. 1(1, r 7. II. R tp.
o. 4oS;. 49th
Cong., 2nd Sc . Report of llou e ommi tee on Foreign Af·
fair in favor of the adoption of Senate Bill 3173, \\ith ·crtain
amendment•. 'ontnin , .\ppt•ndi .\. 'on-idcr:1tion of the
right of .\merican ti•hcrmcn: Appcndi B. Le tcr of ·c y.
:'>tanning of Feb).;. 1 ;. App ndl. C. Li t of .\merican \C'·
cl d ·<l or dct.'lincd in Canndi:J.n port durin~ 1
Report from om mi tee on Forci n ,\!fair. on bill , .. 31 ;,3. 'to :iuthor·
iic the Pre id •nt to protect and defend the righ of • mcric:in
'c ,c( etc," and Hou c bill 1o;S6, "to protect .\ mcrican ,.e •cl<.
again t unwarrantable di crimination in the p<>rts of Briti'h
. orth ,\m crica." Fcby. 16, 1 7. II. Rep. • ·o. 40:7. 49th
Cong. 2nd. ·c· .
'en lloar' re olution "that under pre-cnt circum tnncc no nc otia·
tion hould he undertaken "ith Great Britain in rl'gard •o
i t·
ing ditli ultic , "hich ha• for it ohject the rcduc•ion, chang '.or
aboli ion of an) of our e ·i ting dutic• on import ," Fch:. 24,
7. Sc.n .• li Doc · o. ~. 49•h Con~., znd :-> '"·
Report from <:>cnatc Conference Committee on the :Ii
the two hou e on 'en. B. 3173, Feb:. z<;, r . 7
1981, 49•h Cong., 2nd 'c '·

·cement of
1

n. Rep .• o.

Re..olution rcquc ting Prc•idcnt to tran,mit corrc pondcnce in re nrd o
the dcpriva ion inflicted in C:inadian porb on .\mcrican ve-.el .
June 21, 1 i· H . :\lbc. Dor:. ~o. , 49th Cong .. Jnd ·c--.
Mr. Boutelle' re,olution in tructino- Committee on Foreign Affair to
report back to the Ilou c 'enate B .• ·o. 3173, (Rc:taliator) Bill,)
June 31, 1 7. II. R . )[i •.Doc.• o. 110, 49th Cong., ind . c:-
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Re;,olutions inquiring what legislation will promote the interests of the
fisheries. IL ;\fis. Doc. Ko. 66, 49th Cong., 2nd Sess.
Resolution by l\I1·. Fry in oprosition to the appointment of a joint Commi,.sion to con~idcr the faher)· queHion between the Fnited
States and Great Britain. Sen. Mis. Doc. Ko>. 37 and 59, 49th
Cong., 1ncrScssion.
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PPE DIX

TABLE A.
Tonnnge of American fishing vessels over twenty

ton~.

other than whale.

~~~~~~~~-P_e_r_io_d_·~~~~~~~~l.l~ar.

Tonnn&e.

1 50
1851

J4!l ,0
,75
rn
15

Five years prior to Treaty of 1 5.J ................ ..

1852

175,205
150 ,, 10

185:l

185.J

l.11 vcrage for
period.

I}

150,810

~235 1
751,003

Twelve year<1 embracing term of Reciprocity
Treaty of 185·1 .......................................... .

18n5
l

121,55!1

i'ill

12;i.7(>:J

1857
185

1850
1861)
l 61

J8G2

1811!!
I O.t
ll;fl;)

l Oil

I

1!12,1101
110.100
117.016
153,610
182.100
20:1,.ifi!I
1;;7,570
118.:.! ll
100,l:Jtl
8!1,:J86

1 ,706,l:.!!I

Five yea."' b<>tween Redprodty Treaty 1111<1
Treaty of Wa,bin11ton ..... ........ .. ............ .

I 67
l 6
l 1\!l

IX70
1, 71

MU!IJ'i

71,itl3

hn.1n:;

X:.!,lll:.!
82 ,!)02

J

7:! ,7:t0

3B:l.6 lll

Fourteen year embra~ing l<!rm of Trel\ty of
Ww hlngton ................................................ .

7 . l!l:l
110 .•;12
Bl!, l!JO
ll. ,iO:l
;1,:n 1
7(),67
71.5tl0
06.:Ji;J
tl·l ,U:Ji>

ou.:rn;;

117.0H
1,!l2 2
72 ,600
73,975
1,0.J .-15.1
1 86

70,4.37

I

Ir

74,

0

I

I

J
--- 70.437

.....

TABLE B.

+00

Statement showing the estimated amount of duty collected on Imports of fish into lhe l"nited States from the British North American possessions during each year from 1850 to 1886, except when the Reciprocity 'l'reaties of 185,t. and 1873 were in force.

.,,

c:.
·-c

'°g">
""'
.,:::
"'"

~...,

• Herring
pickled.

Muckerel.

-1850
1851
1852
1853
1854
1855

$ G,142
8,695
11 ,991
20,931
2 .;,257
20,398

80
20
20
40
40
20

$ 67,061
109,698
65,522
65,843
94,183
85.451

80
60
60
20
20
40

Salmon
pickled.

I

Fish, Dried, Smoked, Pickled, &c.
Anc!101•ies nnd
Other.
8ard1ues,
Pickled, in
Not barrels, pnckecl in oil,
barrels.
sold by weight. or otherwise.

I

All other,
1 v
not c
here
speCilled.

S~\

I

Fish olnll
kinds.

I

- - - - - - - - - - - - - - -- - - - - - - -$ 7 ,438 80
$ 8.985 20 ........................ ························ ........................
$16,904 00
12,479 60
4,860 00 ........................ ······················· ........................
17,117 '10
8 ,478 20
10,954 GO ························ ........................
19,305 20
························
18,858 40
17,380 80
37.075 80 ············•···· ... . ........................ ........................
17,l6900 ... . .... . ..... .. . ...... ························ ........................
18,615 40
22,591 20
]4 ,533 40
24,479 20 .............. .. ...... .. ........................ ....... ........ .........
16,570 00

Total value.

>-l

$106,582
152,850
116,251
169,089
178,816
161,433

60
80
80
60
20
20

2,070 00
97,595 00
5·~.801 00

1,062 00
155,006 00
83,310 00

1,464 00
18,648 00
19,539 00

9,588 00
ll6,943 00
21,282 00

19,762
$323 00 , ....... ................. 1........................ 1
36 50 .............................................. .. 31.0,758
217,437
279,43 9
................. ...... ............ .... ....... ........................ 292.351 75
292,351
5,255 951
32,529 71

~~:~~~- ?~ .. .............~.~.. ~~.. ::::::::::::::::::::::::l·sii7'9"."i'a·9·2s··

1872
J 87!~

95
21
09
25
75
300,~93 50
Hl 8,985 25
372,090 00

(Treaty v! 18'73 from July 1, 187iJ, to July 1, 188u.)

1886* \ 51,263 00 \

101,778 00 \

9,06.J. 00 1....................... \

Tota l\ 425,884 20 \ 1,1G3,77•1 so 1 156,085 40 \ - lo0,715 oo \

* Importf\ trom. B-ri.tlsh

Columbia. excluded.

05,816 80 \

276.~6::;

8:'i .

442 00
3,018 00

38,664 75

>-l

tel
t:l

>-l

·-. --·--- __ _·-·--- __ ....................... :::::·:::::::~::~:::: :\:~:~:::::::::::::::::i ........~Jffgfi""f~H~flf :::~:~:~:·:~:~:~::°:~:

1871

tel

c:
z
.....
(Jl

(Treaty of 1854 in force from September 11, 1854 , to March 17, 1866.)

1866
1867
1868
1869
1870

:i:

1........................ 1

26G,191 50 \----;72,084

297,028 05

~13,313,119

25

>
>-l
tel

(Jl

z>
t:l

TABLE C.
The macte'"'I ft&hery by .\ merf('l\n v

Numbl>r of
vessrlY
In Gulf.

J'ear.

---·-

~ill

18711 ............. ..
1871 ............ ..
1871) .............. .
1876 ............. .
1877 .............. .
1878 ............. ..
1870 ............. ..
1880 .............. .
1881 ............. ..
1882 ............. ..

till

-:;

01

no

ls In the c;ul! or f\t, Lawnmoo ror the ye11ra rrom 1873 to 1881, tn!'luslve.

I

,_
f

P"etrd 111

Sbrl11k11i:o In

Cnte/J In 11&1>,
paek«i
111 barrels.

b11rnl.•.

t1:u1w

onoclgbtb.

C'.I

er11/ eatJmute

88,012
l\ll,078
111,fl(Jfl

11.001

"·
l!li>
8,lllli>

J,0111

77,01 l

tHO
IB
() .,_
-u

r.r..1o:i

7.8~4l

II .H im
·l ,808
7,lllO

l,fl!!fl

1178

11 18
11 RO
•I lG

2 j,(l
7 72

L0,7011
7,1101

170
271>

.i.-...-.. -...-...~.:::.:.. ,--2a-tl -,l76
j•..:...... ....... ..... •........ ......

Total
002 , ........ ..~ ...-...-...
A verlJ80 per bbl ...................... .......................

j -.

8 GO
8 GO

'I. . . . . . . .. . . .

j-t~705,ii27

mute.

~G.670

$801>,G:JG
l!H ,ll;;B
Hl1 ,llli8
Gi>,77:1
8L,2n
256,080
:!6,000
Gll,ll!ll
11.oor.
2 , 125

11 10

111.o:m

27!!
11
Ill

ll
1

~:~lue

l'&/u e wbe11ITot11/
111 S11ml>1.·roflmr- l'11/11e in U.S. of tli
soltl 111 t/Je
the l '. S. ol N'l.,r&ught 111 · mnrkl'rt'I r11111~ht
S. ~r bnrrol, w/10/0 catch ! 81dr tile t/JN'r_. wltlilll thtNt mil<•
pack/111 of!.
so ld.
mllo /Jmlt , llh
iimlt . llbcrnl ~st/ 

$2GX,i>08
J 1·1,087
r,a ,7H:i
JX ,i>!l I

18,11118
(l,71l:I

1.noa
~ . mo

~7 .07 2

8;;.flt;O
X.O!l7
l8,7X:I

20,llll
ll ,i>l'Hl
I} -1 1 ~ 1 1

-·1r.i1

l ,~i~

Oil

, -

- 78-,8- :!_7_

r.011,120

-------------

ralu~ .

311e"'""·

Totnl ... ............................ ...................... ..........

I

I

I

no.ooo

I

111.Gt>O
10,000
G,000
!l ,71)(1

r;;w--1

71 ,!!00

:.!00

lti:l
fl(;

7r;o
i-• •

...;
~

::...

..,~

"'

'f.

Table e8tlmatlni: by Osherle~ the total numlot'r. tt•l1111l~'f'. nnd valu~ of New F.n1dn11d ve<!<('IM einployed In th~ North Alluutlc rood tl>h1-rie,;
In 1 886, with the m1mlot' r or men and vnlue ol ar•1»m~tu• nn<I nutnt on oam~. nml total vnlnr of their C••tch.
('RMe<l on retnma from colle<"tora or cn•tom• on Trea.~ury (1rcull\r No. 0:1, current 11erle•. ttll!l t11•on •1>e<·ml hwe•tl1,l\llnn• by t:nltt-d !;t,.te~
Fish Comml,...loner.)

auo

0

;::
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TABLE D.

··I

'/,

;::

_ 1_ r._o _ _ _ _ _- - ' ' - - -

1, 238.

Oll•hore nnd mnrkerel ft•herle• ... ...... ... ....... ..... •
Cod Ooherlc" on
Ortrnd, and W e1<tern llnnh.
Cod tl•hcrle• on eo111~·• l•nd 1.lrown'• ll!\llb ...............
Oll•hore l!allbut fl•herl>'• ............................................
.Ml11Ct>llnncoua thore nnd oll•hore fl•herl<:!! ..................

-

~

$1,B!!i>,000

7Br..ooo

fHO,hOO
100,000
lll0,000

I

11,CiHll,()(lO

l~ulut'

l'lllue of uppttm -1 .Vum/J..r of
tu.•'' outfit.
men .
I
:

I
I
I

I

G,r;f)O

$520,000

2 ,800

HHll,000

2.000
!JOO

~00,l)(l()

11<1,0flO
2HO,Oo0

l , l!!O,(l(l(l

-

I

a.ow
i.t,:.no

of

"'
;::

~.

ratrh.
$ 1>1;;,000

I·------ !l\lfJ ,()f)()
s;;o,1100
7r;n,ono
l,l2Ci.flll()

I

1.r.00.0110

\0

TABLE E.

VI

Tuble, estimating by fisheries, the tolltl number, tonnage and vnluo of New England vePsels, with the num ber of men thereon, em 1>loyed in
the various fisheries in 1!!86. (Based upon pnrtial roturns from collectors of custome, on Treasury f'ircular, No. 63, ci:rrent &eTies, and informution
from other sources.)

'""·''"· . Lo"''"'""'"""'~'[

Totol.
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J

c8

z

a)

I

g

!

a
i:1

~

""'

~

-~

"""'
0

p.

z

i»

~

.8
§

a

~

z

0

a

~

.8

0

z

'l3

Ol

p.

.·

~

z

·

~

a

;

0

1:-<

~

~

~-

a

·

~ ~

'l3
0

z

w""'
"""'"--._I
·
~

!:I

g

£a E-<a

-..

wo

2,5il&~ 10.~22

0

;fi.

a

z

.Mame . . . . . . .
"61 18,BW $940,()(.Q ~.720 ~ 18,000 $!'00,000 s,eoo 40 --nii $30,000
-2 - JOO $10,00·•
NPw Hamp..
to
600
30.000
120
w.llo°&
· 15 .. · iuio · s:ocol.. 401 100 36 oco 1,500 ooo
MaSB>l<'hus'ts 1,0'25 86.800 4.CO ,()()(l 12,540
Rh()(le Island
64
l 460
18,800
396
s5
400
20.000
ao iO
rno
1.000 25 . .. . ..
.. . .. .
C<innect cut.
280
7,57~ 1 476.550 1 .2"~0
100 2,200
110,000
440 150 2,600 200,0001 400 ff 2.000
100,000
1'otal.. ..... l,956 115,J SO 5M2 ~511 17,996 1,530 71,200 ~560,f;OO 14.'1201 215 4,300 245,1,00f ~65° 177 38,100 1,610,000
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E

"E

p.

0

•

~

-

20

=

i\fonhuden
.
•

~

~

a ..,~

i=i.

~

't::

..,

z

:i:

=
0

0

E-<

~ ~

2,5001 : .. · · : · : : : :
.. ... , 19 ooo $161 ooo
240 l !\ ~70 6d 550
27601SJ !~SO t'ifl 55U

0

:::
201
140
431

trJ

e

z

~

trJ

lj

..,

lj)

TABLE F.
Total number of men, an<l total amount of apporatus emplQ}·ed in the shore, hoct and vess ·] f sheries, of tho Dominion d Canada, during the
rear 1885. (Compiled from Annual Roport of the Department of Fisheries, of the Dominion of Cannda, for the l ear 1885.)

d

0)

~

Provinces.

....0
0

z
Novo. ticotia., ..... .......
New Brunswick .....
Prin"e Edward Island .
gu. b<>c ............. . ..
tnrio . . .. .. .. . ..
British Cnlumlia.......
Total

. .. .. .. ..

Steam Tugs and Sail
Vossols.
No. Tonnage.

29,9<15
10,185

711
100

11.322

160
23

3.5~5

2,716

1,830
59,493

5~

34

1,117

31.2So
S.295
2.014
8,734
2,52S

8M>

Value.
$1,42~.308

78,886
55,900
srn,679
63.SlO

54 600

48,728 $2,021,633

Iloats.

~I

12,69Sj
4,8791
1,089•
7,1149\
1,045
867
28.472

Value.
$3!6.677
H?.507
S!.625
187,320
121,863
44.195

$852,2.'\7

Gill-nets.

Fathoms.

I

1,475,913
4:J0.7S8
57,985
207,268
710.620
141,850
3,014.38-1\

Value.
$!'.166,:150

Ul.360
2!649
190,!\23
96 222
130,080
$1,219,284

Ponnd-nets, Traps Approxin ate Value
Total
and Weirs.
of FactoriPB, Freez- amount of
ers, & other Capital
Invested.
No.
Value. &~~~~~=·
916
2:12
001

---s2.f3,720

112.690

1.6001

2:g'.~ ..... l~:~t~
S . S7~

$f>!5,82S

$46i,7-15
4%,426
376,169
115 878
25,lU
580,93
$2,058,462

$~.010.000

1,075.879
493,143
930.~58

378.274
809,805
$6,697,4:i9

>
..,
trJ
lj)

z>

0

TllE XORTHEASTER,

FISJIER!E .

TABLE G.
Quantltr and value or foreip;n caught fl. b imported Into the t:nlted tatl!!l ll'om
the Brit!. h :'\ortb American Po .
ions other than British Columbia , !or rear end·
inK June :JO, l 0
In Foreign Ve

Is:

Into Xorthem border district ......................... ................................ .
Into Atlantic dl•tricts ........................................................... .
Total in !oreiKU ve,. 1........................... .
In A mer/ran

re.

!l,6;;1
1.09:1, 20

__2.!!_3' 12!.

els:

Into :Sorthem border district• ......................................... .
Juto Atlantic districts ......................................................... .

]QQ, t 1
:J;):l,210

1 ........................................................... .

i,O ,601

Tot I In Amerlcan and foreign ve •l• ..................................... ..
Brough in cars... ...... ...................................................................... .

J ,692.16;)
l 2,577

Gr nd Total .............................................. .......................... .

2,171,71:.!

Total In American v
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