
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, December 17, 2010 

9:30 – 11:30 
300 Morrill Hall 

 
 
Present: Barbara Elliott, Karen Miksch (co-chairs), Yusuf Abul-Hajj, Tracey Anderson, Arlene 

Carney, William Craig, Barbara Loken, Linda McLoon, Christine Marran, Paula 
O'Loughlin, Gary Peter, Paul Porter, Terry Simon, Carol Wells 

 
Absent:  Joseph Gaugler 
 
Guests: Professor Raymond Duvall (chair, 2004 Task Force on Academic Freedom), General 

Counsel Mark Rotenberg, Provost E. Thomas Sullivan 
 
[In these minutes:  (1) report of the chair; (2) tenure code matters; (3) questions from the FCC about 
"Troubled Waters": (4) discussion of "Troubled Waters" with Provost Sullivan and General Counsel 
Rotenberg] 
 
 
1. Report of the Chair 
 
 Professor Elliott convened the meeting at 9:30 and thanked everyone for coming to a special 
meeting.  She reported on a number of matters. 
 
 --  The Committee has a new job.  At the Faculty Consultative Committee (FCC) meeting the day 
before, FCC had a discussion with Provost Sullivan and Vice Provost Carney and agreed that this 
Committee should go ahead with consideration of changes to the tenure code to increase clarity, 
consistency, and predictability in the promotion-and-tenure process, and asked that any proposed changes 
be ready for a special Faculty Senate meeting on February 24.  (See item 2 in these minutes.) 
 
 --  Earlier in the week Senior Vice President Cerra reported where he believes he is leaving things 
in the State of the Academic Health Center address; incoming Vice President Friedman also offered his 
views.  The Task Force on Clinical Faculty also presented its report, and it is clear that the clinical faculty 
want a change in the tenure code provisions dealing with voting and also want to change their role in 
governance.  This Committee will attend to those matters as appropriate. 
 
 Vice Provost Carney reported that her associate, Dr. Gram, attended every meeting of the task 
force Professor Elliott mentioned, so she is aware of its work.  She agreed with Professor Elliott's 
summary and commented that it would be a fundamental change in the tenure code to allow those who do 
not have tenure to vote on tenure-related matters. 
 
 --  Professor Elliott reported that Professor Marran had raised a question about how to identify 
oneself when writing an op-ed piece or a letter to the editor.  Professor Miksch noted that the policy on 
Academic Freedom and Responsibility, and the Code of Conduct, provide that when one speaks on 
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matters of public concern, one is obligated to clarify that one is not speaking on behalf of the University.  
(Sometimes faculty members are asked to speak on behalf of the University, she observed.)  It may be 
that one does not identify oneself as a faculty member at the University, but the Committee is aware of at 
least one instance when a faculty member wrote a letter without indicating affiliation—and the newspaper 
identified him as a University professor without his knowledge.  The question is how to handle the 
situation when the publisher wants to identify someone as a University faculty member.  Professor 
Miksch said she spoke with the policy librarian, to be sure there were no other policies that address the 
matter (there are not), and with the New Service in University Relations; from the latter she received 
language that they provide that constitutes a disclaimer.  That language seems to cover the matter.  She 
provided the Committee with the example from the News Service:  "Professor Karen Miksch is an 
associate professor and director of graduate studies in the University of Minnesota's College of Education 
and Human Development.  (The views represented are Professor Miksch's and do not represent those of 
the University of Minnesota.)" 
 
2. Tenure Code Matters 
 

Professor Elliott recalled that at the last meeting of the Committee, Professor Chomsky presented 
possible Interpretations to the tenure code and amendments to the Procedures, mindful of the fact that 
FCC had said it did not wish to open the code to amendment at this time.  Vice Provost Carney, at that 
same meeting, raised questions about how best to proceed, so she and Provost Sullivan went to FCC to 
discuss the matter.   
 
 Vice Provost Carney reported that she and Provost Sullivan noted the Committee's role, as 
provided in section 16.2 of the code, in adopting Interpretations.  It is clear that Interpretations are part of 
the code, and must be approved by the Board of Regents in order to be binding, so the Committee would 
be opening the code to amendment by proposing new Interpretations.  She noted the calendar of the Board 
of Regents and that any amendments to the code must be approved by the Faculty Senate before they are 
submitted to the Regents.   
 

Professor Elliott said that Vice Provost Carney and Provost Sullivan suggested to FCC that it 
endorse opening the code for the purposes of making it clear and consistent.  Vice Provost Carney said 
that the items brought to the Committee at its last meeting by Professor Chomsky should be considered, 
but there are a few other items as well.  The focus of attention should be on sections 5.5 and 6 in order to 
avoid procedural errors in the promotion-and-tenure process; Professor O'Loughlin, chair of the Senate 
Judicial Committee, concurred.  It will also be helpful to insert references in the code to indicate that there 
have been Interpretations adopted so that people do not overlook them. 

 
As for section 12, programmatic change, Professor Elliott said she believed any clarifications can 

be addressed in the Procedures document.   
 
Professor Elliott inquired if Vice Provost Carney and Professors Chomsky and Clayton can bring 

proposals to the Committee quickly.  Professor Miksch asked what the rush is.  Dr. Carney noted that 
there are no Regents meetings in January and April, so proposals will need to come in March (for 
information) and action (in May).  She recalled that Professor Oakes, at the FCC meeting, had expressed 
confidence that Provost Sullivan and Vice Provost Carney can explain the code changes to the Board of 
Regents, and it would be better for them to do so than later, when there could be new administrative 
officers.  Professor Elliott pointed out that the Committee must complete its work on any changes by the 
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end of January if they are to be presented to the Faculty Senate on February 24.  Vice Provost Carney 
emphasized that in accord with the directive from FCC, they would bring to the Committee only changes 
that deal with clarity, consistence, and predictability.  None of the changes should be controversial. 

 
Professor O'Loughlin said she supported the proposal that Provost Sullivan and Vice Provost 

Carney carry any amendments to the Board before a new administration takes office.  Professor Elliott 
recalled that Provost Sullivan had told FCC that the changes would be a way to educate new Regents 
(who will be present at the March meeting) about what tenure and the University's tenure policy is about.  

 
In response to a query from Professor McLoon, Professor Elliott said the Committee should move 

forward, as FCC has asked it to do, but that it can also decide against recommending certain changes if it 
is uncomfortable with the language.  She invited Professors Chomsky and Clayton and Dr. Carney to 
bring proposed revisions to the Committee and said there will be an additional meeting of the Committee 
on January 21 to take them up. 
 
3. Questions From FCC about the Film "Troubled Waters" 
 
 Professor Elliott welcomed Professor Duvall to the meeting; he explained that he served as chair 
of the Task Force on Academic Freedom, which issued its report in 2004.  [The report can be found at 
http://www1.umn.edu/usenate/fcc/acadfreedomreport.html]  Professor Elliott noted that the Committee 
had received a set of questions from FCC and said she assumes the Committee will be writing summaries 
in response to each of the six questions posed.  The six questions were as follows: 
 
1.  Under what circumstances does academic freedom extend to individuals beyond faculty, faculty-like 
staff, and other University employees who produce intellectual and artistic content?  Conversely, what 
personnel or functions of the University are not covered by academic freedom?  In general, what are the 
limits to academic freedom? 
 
2.  What is the understanding of academic freedom and responsibility as they apply to University 
administrators, only some of whom are tenured faculty members?  What are the limitations of academic 
freedom that arise from their responsibilities as administrators?    
 
3.  What measures, if any, should be taken to ensure that administrators and others who are not faculty 
members understand the meaning and implications of the policy on academic freedom and responsibility? 
 
4.  When projects that involve the production of intellectual or artistic content are undertaken as works-
for-hire or otherwise by non-University employees, or the products of such projects are expected to be 
copyrighted or otherwise owned by the University (which may imply approval or endorsement by the 
Board of Regents of the University), what does that mean for application of the policies of academic 
freedom and responsibility?  What oversight by University faculty or administration, if any, is 
appropriate?  What actions are appropriate if concerns arise about the connection of the project with the 
University? When the University holds the copyright to products, is there, or should there be, routinely a 
disclaimer stating that views do not represent those of the University, the Regents, the University 
administration or the faculty in general?  If such a disclaimer is discretionary, who decides whether to 
include one, and on what basis? 
 

http://www1.umn.edu/usenate/fcc/acadfreedomreport.html


Academic Freedom & Tenure Committee 
Friday, December 17, 2010 
 
 

4 

5.  What procedures are in place to govern decisions about University products that that are in a gray area, 
where it is not certain whether rights and responsibilities of academic freedom apply?  
 
6.  The decision to delay showing the film was based in part on concern over controversy that would 
ensue from its showing.  Some controversy is to be expected in disseminating intellectual work products 
associated with the University, however.  The critical question is what actions are appropriate in the face 
of expected controversy.  What have we learned from this particular controversy over how better to 
handle such concerns? 
 

As a first step, the Committee will review the timeline of events, which General Counsel 
Rotenberg has provided, Professor Elliott said, and Messrs. Rotenberg and Sullivan will join the 
Committee later in the meeting.  The Committee will benefit from their perspectives on questions 4 and 5 
in particular. 
 
 One question that arose, Professor Miksch recalled, is whether academic freedom extends to P&A 
staff.  She said the Committee needs to be very clear that the Regents' academic-freedom policy covers 
everyone at the University.   
 
 Professor Elliott inquired if anyone was aware of policies that cover productions that have the 
University's name on them, or if there is a particular review process for such productions.  She asked 
Professor Marran, who is involved in film production; Professor Marran said she did not know of any 
policies.  Vice Provost Carney said that in her opinion, if the University commissions something, it 
should put in the contract or Memorandum of Understanding that it wants a review.  It would be unusual 
to request a review and the requirement should be clear at the outset. 
 
 Professor Duvall said that academic freedom covers both empirical scholarship and creative 
expression; if something is in a luminal position between the two, there is no clear-cut rule about review.  
Art exhibits appear at the Weisman and they are not reviewed in the same way that scholarly work is.  
Exhibits could be juried, one Committee member commented.  With documentary films, there could be 
agreements with the funder about a review, but the University would want to be sure there are no 
restrictions on academic freedom.   
 

All—the Weisman, the Medical School, etc.—have their own rules, Professor Elliott commented, 
but no one seems to be aware of any formal policy.  Professor O'Loughlin said she was certain there was 
no policy and equally certain that such a policy should not reside in University Relations.  Professor 
Miksch responded, however, that if University Relations commissioned a work, University Relations gets 
to decide what it looks like.  Professor Abul-Hajj said that in the majority of cases, however, if someone 
produces/writes something, it is up to the person to decide how to do it, and the appropriate academic 
community then judges it. 

 
Professor Porter referred to the timeline that Mr. Rotenberg provided and said that it does not say 

anywhere that University Relations made a mistake.  That is part of the question that has been handed to 
the Committee, Professor Elliott said:  If there was a mistake, what policies or procedures need to be in 
place to ensure that it does not happen again?  Professor Porter said his interpretation of events is that 
individuals in the College of Food, Agricultural and Natural Resource Sciences (CFANS) had 
reservations about the film but that no one suggested to the administration that it should be pulled.  He 
said he believes that CFANS people are taking the fall but it was Vice President Himle who took action.  
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Ms. Himle received a call from CFANS asking her to look at the film, Dr. Craig pointed out; they did not 
say she should pull the film, Professor Porter replied.  How did it get to Vice President Himle, Dr. Craig 
inquired?  The concern arose because the film carries the University's watermark, Professor Elliott said. 

 
Professor Wells said she agreed with Vice Provost Carney:  If someone wants the Committee to 

provide a recommendation for oversight, that is a slippery slope.  A requirement for review can be 
established at the beginning of a project, which gets away from the slippery slope.  Professor Miksch 
observed that this Committee, along with the Senate Research Committee and FCC, has been clear that 
unless there is something to the contrary in writing, anything someone at the University produces [that is 
considered a normal academic work product] is his or her intellectual property.  If the University hires 
someone to make something or deliver a course, it must be in writing that a review will be required.   

 
Vice Provost Carney pointed out that the Regents' copyright policy applies to everyone.  If she 

writes something about tenure, as Vice Provost, the University owns what she writes.  If she writes 
something about hearing, it belongs to her.  Professor Miksch recalled a distinction Mr. Rotenberg had 
made:  If a lawyer on his staff writes something for University legal brief, he (Mr. Rotenberg) can change 
it or take parts of it out, but if the lawyer writes an article for a law review, the composition is up to the 
lawyer. 

 
Professor O'Loughlin said, apropos of part of the timeline, that there was a "communications 

plan" for the movie because it was a public product; otherwise, no one would care.  The Morris campus 
had issues with respect to its logo, and argued that it was an academic-freedom issue, but did not prevail.  
People are paying attention because it is a public product.  There is no policy of which the Committee is 
aware and there should be no policy that permits review.  Maybe, she said, there should be an anti-policy 
as part of the educational process:  People will stop and realize there is an academic-freedom issue.  Some 
of what is done at the University should be controversial or people are not doing their jobs.  The question 
is how to ensure that there is someone at the table, when decisions are being made, who understands 
academic freedom.  Professor Elliott commented that it is the Provost's hope that if any academic-
freedom question arises, it would be sent to the Provost's office. 

 
Professor Marran reported that she had recently talked to University Relations employees about 

academic freedom, and it was clear there was confusion regarding the role of editors and staff vis-à-vis 
academic freedom.  The procedure is important so we should be clear about where staff can direct 
questions when they arise from the public or UM employee.  The staff in University Relations have 
questions and may not know about the existence of this Committee.  
 
4. Discussion of "Troubled Waters" with Provost Sullivan and General Counsel Rotenberg 
 
 Professor Elliott now welcomed General Counsel Rotenberg and Provost Sullivan to the meeting 
to discuss the timeline of events related to "Troubled Waters" [hereinafter TW in these minutes]. 
 
 Mr. Rotenberg thanked Committee members for the opportunity to discuss the issues with them 
and recalled that he has joined the Committee in the recent past to discuss academic freedom.  He said 
that he hoped the timeline provided to the Committee would settle the FACTS; the timeline is about as 
clear as they can get absent a lawsuit that compels disclosure and discovery.  (Mr. Rotenberg clarified that 
he did not expect any litigation arising from TW; he made the point only to clarify that his office did not 
have the coercive authority of the judicial system to obtain information for the timeline.) 
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 TW began as a funded project from the legislature, Mr. Rotenberg said, which is not usual but it 
does happen from time to time.  The state statute specified the product, which is quite different from the 
90+% of academic products at the University.  Questions about the film arose late last summer, mostly in 
Vice President Himle's office, although other academic officers had also expressed concern.  After 
conversations inside and outside Morrill Hall, the President and Provost—after they talked with him—
decided the film would be produced and shown without constraint, with a panel discussion to follow.  It 
would also be broadcast on TPT, should TPT choose to do so. 
 
 The timeline was prepared by the Office of the General Counsel in an expedited fashion and the 
Office reviewed thousands of pages to produce the report at the President's request, Mr. Rotenberg 
reported.   
 
 Dr. Craig said he found some questions missing from the timeline.  At the September 30 Senate 
meeting, he recalled, President Bruininks said the movie was brought to Vice President Himle by faculty 
members, but this report says it came through the communications director of CFANS.  To what extent 
does Mr. Rotenberg know of faculty members affecting the viewpoint of the Vice President for University 
Relations?  Mr. Rotenberg said that he did not know the context for the question but that to the best of 
their knowledge, the film was brought to Vice President Himle by communications staff in CFANS and 
the Bell Museum who were interested in University Relations seeing it.  Vice President Himle was unable 
to attend the showing for University Relations, so she viewed it on a DVD over the Labor Day weekend, 
and became alarmed at what she saw.  Dr. Craig said the context was that faculty were outraged and 
system was broken, but the President said it was not just Vice President Himle who was involved.  Mr. 
Rotenberg said he could not address the question further because he did not have any more information; 
after she saw the film, Vice President Himle became aware that others in the academy (e.g., in CFANS) 
had concerns.  But that was not the reason she viewed the film in the first place.  Was the film she viewed 
the same one that was presented to the communications group, Dr. Craig asked?  As far as they know, it 
was, Mr. Rotenberg said. 
 
 There were earlier reviews of TW, Dr. Craig noted, but the timeline does not say who reviewed it 
or what the reviews said.  The film was subject to "significant" post-production review, Mr. Rotenberg 
said.  The Bell Museum hired an independent producer and sought comments on the film after it was 
made.  There is a collection of materials that relate to the comments and reviews. 
 
 The reason he asked if the film had been changed, Dr. Craig explained, is because the end of the 
film includes ten University advisers, five of whom are full professors from five different departments in 
three different colleges.  One might not agree with the film, but the producers sure talked to a lot of 
important people; how could University Relations ignore that?  How could the communications staff say 
TW needed review?   
 
 Professor Porter referred to a passage in the timeline indicating that Vice President Himle, in an 
email with a TPT officer, asked that the University's logo be removed from the film.  Does the Vice 
President have the authority to remove the logo?  Mr. Rotenberg said that general authority over 
University marks—the block "M," Goldy, the wordmark, etc.—are in the University Relations bailiwick.  
Vice President Himle would assume that she had considerable authority over the use of University marks 
because that authority had been delegated by the Board of Regents to the President and by the President to 
her.  This is one of the largest campuses in the country, Mr. Rotenberg observed, and other campuses of 
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the University have different logos and mascots.  Given the realities of University decentralization, Mr. 
Rotenberg explained, Vice President Himle did not have absolute authority, but because of the delegation 
of authority from the President, she would be more concerned about this kind of issue than, for example, 
he or the Provost would. 
 
 In a narrower sense, Vice President Himle did not have the authority to remove the logo because 
the TPT officer did not have the authority to do so.  It was not his film and he could not change it, and 
Vice President Himle was apparently unaware there was a contract with specific details in it.  But she did 
not want TPT to broadcast the film at that time. 
  
 Professor Porter asked if it was in Vice President Himle's authority to stop the broadcast.  At the 
time of the email, Mr. Rotenberg responded, Vice President Himle did not know the details of the contract 
with TPT.  She had worked with the TPT officer in the past and she likely assumed that if she said she did 
not want it broadcast, it would not be—this was partly just a matter of human interaction.  
 

Professor Miksch asked if there is a hypothetical instance, apart from the case of TW, when the 
Vice President for University Relations has the authority to tell a broadcaster or publisher not to publish 
or broadcast something.  Mr. Rotenberg said that is a very good question that engages the general issue 
more usefully.  The broader question is more important, he said.  From the narrowest perspective, the 
authority of the vice presidents is ascertained by careful reading of Board of Regents policies, the 
delegation of authority to the President, and the President's sub-delegation of authority to the vice 
presidents.  None of those delegations say that a vice president can withdraw from publication an 
academic work product.  That does not mean that vice presidents do not do things that are not sub-
delegated, Mr. Rotenberg explained, because the sub-delegations do not encompass all that the vice 
presidents do.   
 
 Professor Miksch said that she could not find anything even provided an inference that a vice 
president would have that authority.   
 
 At the time Vice President Himle decided to postpone release of the film, Professor Abul-Hajj 
said, there was support from the President; after the backlash from the University community, the 
President and Provost retrospectively decided the film should be seen.  Why did the President initially 
support Ms. Himle and then later reverse the decision and decide that TW should be shown?  That is an 
important point, Mr. Rotenberg said.  When the President was first contacted by Vice President Himle, 
within a few hours of her contact with the TPT officer, she expressed concerns about the film.  To the best 
of their knowledge, the President was not told she had already called TPT to stop the broadcast.  The 
President soon became aware of that fact, but it is not accurate to say that the President approved the 
decision.  So in terms of the question about how much weight there was on the academic side behind the 
decision, it is not accurate to say it was approved and supported by the academic officers. 
 
 Professor O'Loughlin asked Mr. Rotenberg if his office is ever contacted about this kind of 
matter, or if it is general practice to do so.  Mr. Rotenberg said they always encourage their client—the 
University—to contact them; lawyers know that 10-30 minutes on the telephone can often save dozens of 
days and months of anguish.  They are not always right, Mr. Rotenberg said, and they have no oracular 
insight, but communication with his office drastically reduces the chance that the car will go in the ditch.  
In this case, they became involved a week or more after the fact. 
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 Whatever procedures are in place, apropos of question #5, Professor O'Loughlin said, there 
should be a check-in with both the Provost and the General Counsel.  The President has clarified that 
when questions of academic freedom are involved in an administrative decision, the Provost's office is the 
first point of contact, Mr. Rotenberg said.  The attorneys spend a lot of time with the tenure code and 
Board of Regents policies.  Professor O'Loughlin repeated her point:  The policy should call for 
consultation both with the Provost and the General Counsel.  Mr. Rotenberg said that in this case the 
University is lucky because its Provost is a distinguished scholar and former dean of the Law School; 
someone from other disciplines might not have the same depth of knowledge of academic freedom and 
the First Amendment. 
 
 Professor Elliott asked if there are inadequate procedures or a need for something.  Provost 
Sullivan said that he did not know of anything written.  His understanding is that any time there is an 
educational issue or an academic-freedom issue, it will come to the Provost's office.  Once they look into 
it, his first call will be to the General Counsel if he believes there is a legal question involved.  With 
regard to practices and procedures, there is the Board of Regents' policy on point, which is brief.  From 
that, the President's Policy Committee turns the broad outlines of Regents' policy into administrative 
policy.  That, in effect, constitutes the President directing others to follow.  He added that it may be that a 
sentence needs to be added to the effect that any intellectual, academic, education, or research question 
that implicates academic freedom in any way should be referred to the Provost.  Provost Sullivan said that 
he was not aware that such a proviso is contained in any existing administrative procedures. 
 
 Because not all provosts will be trained in the law, Professor O'Loughlin commented, the General 
Counsel should be included in any referrals. 
 
 Professor McLoon recalled reading about Vice President Himle's potential conflict of interest 
because of her spouse's work.  That is a serious concern, she said, and even if there is no conflict of 
interest, the APPEARANCE of conflict of interest casts a shadow over decisions.  This is what she heard 
people discussing.   
 
 That was the focus of much of the media attention, Mr. Rotenberg agreed.  His office found no 
evidence of any pressure brought to bear, or of any contacts with, the University or Vice President Himle.  
To the best of his knowledge, Mr. Rotenberg said, there is no truth whatever to the allegations about a 
conflict of interest or about an effect because of Mr. Himle's clients.   
 
 Stepping back, however, there is a general concern about conflict of interest, Mr. Rotenberg said.  
There is a University policy that covers certain high-level University officials (including himself and 
Provost Sullivan), even if those people do not have any financial or business interests that would provoke 
the individual conflict-of-interest policy.  The institutional conflict-of-interest policy reasons that action 
by high-level officials are imputed to the University, and one might reasonably ask whether those officials 
are taking action that is perceived to bias the institution because of affiliations or relationships the officer 
has.  If there are such affiliations or relationships, the institutional policy is triggered.  It does not 
disempower University officials—they all have many relationships in the community—but some of them 
trigger the policy.  The institutional policy, however, has ambiguities, Mr. Rotenberg said; the University 
of Minnesota is on the cutting edge of having such a policy and is one of only a handful of institutions 
that has such a comprehensive set of institutional conflict-of-interest policies and procedures.  It is less 
elaborate than the individual conflict-of-interest policies and procedures, and there is less rigorous 
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understanding of what institutional conflict of interest is.  The question Professor McLoon asked was not 
about individual conflict of interest. 
 
 Professor Miksch noted that FCC had identified a couple of conflict-of-interest questions; are 
they going to a different committee?  It was not known if FCC had referred the conflict-of-interest 
questions to the Institutional Conflict of Interest Committee. 
 
 Professor Abul-Hajj asked if it possible that there is not sufficient oversight of employees by the 
administration, or is it that people do not know the extent of their authority as individuals.  Those are the 
questions the Committee needs to address as it moves along.  Mr. Rotenberg said it is perhaps worth 
following Provost Sullivan's suggestion that practice be institutionalized in administrative policy.  In a 
highly-decentralized organization, it is difficult to make sure that everyone knows and understands 
everything in the same way.  They need to think about how to answer the questions in discrete 
administrative fashion, he said, so that people know where to turn.   
 
 The question is how to define academic freedom from their perspective, Professor Abul-Hajj said, 
and he cited the confusion at the meeting that Professor Marran had had with staff in University 
Relations.  There were questions about how to address questions from the public and what power they 
have in editing materials from the University, Professor Marran added, if there is a conflict between 
faculty and staff on a publication.  Provost Sullivan said that he has suggested previously that academic 
freedom needs to be incorporated in orientation for almost all University employees.  They need to 
understand the fundamental, core value of academic freedom, although there might be different levels of 
understanding, depending on the position—but all should understand that if there is a question, the matter 
goes up the line for an answer.  There also needs to be continuing education, Professor O'Loughlin 
suggested. 
 
 Professor O'Loughlin went on to comment that part of the education must be how academic 
freedom extends to P&A staff.  This is deeply troubling as institutions move to faculty that are less and 
less tenured and more and more contract.  And it should include an understanding of the actual words of 
the Regents' policy on Academic Freedom and Responsibility, the Provost said, and how they apply as 
one moves from "pure" academic freedom to works for hire.  98-99% of cases are clear to everyone; it is 
the 1-2% that are murky and that get to the line between academic freedom and works for hire.  
Something can be a creative activity that is protected by academic freedom or it can be something 
produced as part of instructions in the employment contract which the institution can change.   
 
 It is a moving line, Professor Marran commented.  There are cases where it is not clear that 
academic freedom should operate, especially for staff.  That is why it should be a point in orientation, 
Provost Sullivan said, so that if there are questions, people will stop and ask.  Another recommendation 
from the Committee could be that in Human Resources policy, orientation to academic freedom is one 
goal.  It is not only new employees who come to the University, Professor Elliott said; the institution must 
also be sure that P&A staff at the top understand academic freedom as well.  Someone from the outside, 
as in this case, may not know about academic freedom and educational issues, Professor Abul-Hajj said.  
Professor Miksch said she was receiving emails claiming that the events surrounding TW happened 
because it was produced under P&A supervision, so it was not covered by academic freedom.  Everyone 
on the Committee agrees that claim is false.  It was not a work for hire, it was her idea and she obtained 
the grant funding, and that person was covered by academic freedom as much as she is, Professor Miksch 
concluded. 
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 The questions they would ask are about "the nature of the responsibilities of the employee" and 
the "nature of the conduct," Provost Sullivan said.  Being a P&A staff member does not disqualify one 
from the protections of academic freedom; the coverage might be the same, depending on the factor of 
each situation—the nature of the employment responsibilities and the specific conduct in question.  
Coverage depends on the particular responsibilities and activities of the staff member when a question 
arises.  Teaching and research faculty are occupied with activities that are overwhelmingly protected by 
academic freedom.  At the same time, not even a professor has the academic freedom to engage in 
slander, the Provost concluded, as this would be an exception under the law. 
 
 Professor Miksch said that many faculty members are invited to submit materials for websites; 
they know it will be edited.  That is a different case.  Mr. Rotenberg agreed; one's status does not 
disqualify one from protection of academic freedom, and one needs to look at the specific activity to 
determine if academic freedom attaches to it.  That is the point of the education that is needed, Professor 
Miksch said, including the perception that P&A staff are not covered.  That perception is probably 
because P&A staff are not as frequently engaged in activities that are protected by academic freedom, Mr. 
Rotenberg commented.  Provost Sullivan said that the institution must be careful on this point because the 
University of Minnesota uniquely has a large number of P&A staff who teach and engage in research.  No 
other institutions have such a large cohort of staff who teach and do research, staff who are 
indistinguishable from faculty who are engaged in teaching and research. 
 
 Professor Elliott thanked Provost Sullivan and Mr. Rotenberg for joining the meeting, and 
adjourned it at 11:35. 
 
      -- Gary Engstrand 
 
University of Minnesota 


