
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, December 18, 2009 

9:30 – 11:30 
300 Morrill Hall 

 
 
Present: Barbara Elliott, Karen Miksch (co-chairs), Tracey Anderson, Arlene Carney, William 

Craig, Barbara Loken, Linda McLoon, Christine Marran, Gary Peter, Paul Porter, Terry 
Simon 

 
Absent:  Yusuf Abul-Hajj, Joseph Gaugler, Paula O'Loughlin, Carol Wells 
 
Guests: Professor Heidi Kitrosser (Law School), General Counsel Mark Rotenberg 
 
Others: Professor Bill Gleason (Medical School), a student 
 
[In these minutes:  (1) syllabus statement on academic freedom; (2) College of Education and Human 
Development teacher-education program; (3) animal-research vandalism and a University student; (4) 
statement on the College of Education and Human Development program matter] 
 
 
1. Syllabus Statement 
 
 Professor Elliott convened the meeting at 9:30 and turned to Professor Miksch to review draft 
syllabus statements regarding academic freedom.  Following the discussion at the last meeting, the 
Committee agreed to endorse two statements, one for general use and one for courses where students do 
research. 
 

General Syllabus Statement regarding Academic Freedom and Responsibility: 
 

Academic Freedom: Academic freedom is a cornerstone of the University.  It includes the 
freedom to discuss all relevant matters in the classroom.  Along with this freedom comes 
responsibility.  At the University of Minnesota, students and instructors should expect their views 
to be challenged and we all have a responsibility to respectfully discuss divergent points of view. 
Reports of concerns about academic freedom are taken seriously, and there are individuals and 
offices available for help. Contact the instructor, the Department Chair, your adviser, the 
associate dean of the college, or the Vice Provost for Faculty and Academic Affairs in the Office 
of the Provost.  [Customize as appropriate for the course/college/campus] 

 
Syllabus Statement for Courses Involving Student Research: 
 

Academic Freedom: Academic freedom is a cornerstone of the University.  It includes the 
freedom to discuss all relevant matters in the classroom and conduct relevant research.  Along 
with this freedom comes responsibility.  At the University of Minnesota, students and instructors 
should expect their views to be challenged and we all have a responsibility to respectfully discuss 

                                                 
* These minutes reflect discussion and debate at a meeting of a committee of the University of Minnesota 

Senate; none of the comments, conclusions, or actions reported in these minutes represents the views of, nor are they 
binding on, the Senate, the Administration, or the Board of Regents. 



Academic Freedom & Tenure Committee 
Friday, December 18, 2009 
 
 

2

divergent points of view. In addition, when conducting research, all institutional approvals must 
be obtained and the research must be consistent with University policies. Reports of concerns 
about academic freedom are taken seriously, and there are individuals and offices available for 
help. Contact the instructor, the Department Chair, your adviser, the associate dean of the college, 
or the Vice Provost for Faculty and Academic Affairs in the Office of the Provost.  [Customize as 
appropriate for the course/college/campus] 

 
 Professor Elliott said she would forward the statements to the Committee on Educational Policy; 
when finally approved, they will be added to the list of optional syllabus statements on the policy website 
and at other appropriate University websites. 
 
2. College of Education and Human Development Teacher-Education Program 
 
 Professor Elliott turned now to Professor Kitrosser and Mr. Rotenberg to discuss the controversy 
over the College of Education and Human Development (CEHD) teacher-education program.  She noted 
that there are both academic-freedom and policy issues involved, and while the Committee was originally 
scheduled to look at University policies that could have an effect on academic freedom, the focus of the 
discussion has shifted to the CEHD program and the letter from the Foundation for Individual Rights in 
Education (FIRE). 
 
 Professor Kitrosser said she would offer some initial thoughts based on her long-time study of 
free speech law under the U.S. Constitution. She cautioned, however, that she was working from general 
memory as it had been some time she had looked at the major academic freedom cases.  She also 
cautioned that she had not studied the CEHD program specifically other than reading the information 
provided in the various e-mail messages to Committee members.  The law of academic freedom, she said, 
is a bit of a hodge-podge.  The biggest point of uncertainty is that there are two, and possibly three, 
parties to academic freedom:  The University itself (the Supreme Court has referred to institutional 
academic freedom of public universities in passing in some of the cases), the faculty, and the students.  A 
university could be both a depriver of academic freedom as well as a claimant. 
 

She cited a case which, while not an academic freedom case, struck her as enunciating a principle 
that might provide useful guidance with respect to CEHD.  The case of Legal Services Corp. v. Velazquez 
is a 2001 Supreme Court case involving government funding of legal services programs.  Professor 
Kitrosser recalled (again from general memory, she noted that she had not read Velazquez in a while) that 
the majority opinion in the case suggested that while the government has substantial leeway to shape the 
contours of a program that it funds, it cannot impose rules that run counter to the nature of the service that 
the program purports to offer.  Thus, while the University has a great deal of leeway in determining its 
academic programs; the question may be whether, in an extreme case, the University might cross a line by 
limiting a professor's teaching or scholarship in a way that is fundamentally inconsistent with the role of a 
professor.  Her rough sense from FIRE's letter is that much of the policy that they cite seems within the 
University's broad prerogatives, although she might alter a couple of words in the CEHD task force report 
that FIRE cites. 

 
Professor McLoon asked what words.  Professor Kitrosser said that she recalled that the CEHD 

report, as quoted in the FIRE letter, in a couple of places went beyond merely specifying what students 
must learn and master to suggest that the students must express agreement with or commitment to 
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particular views.  Such directive phrases, she thought, might simply be unnecessary and might push 
things too far politically, if not legally. 
 
 Professor Elliott made a point of clarification:  The documents being considered are not 
University policy, they were notes made in response to a grant proposal from the Bush Foundation.  But it 
does label them "executive summary," Professor McLoon pointed out. 
 
 Mr. Rotenberg now observed that the possessors of academic freedom are multiple.  The 
institution has deeply-held immunities and rights to academic freedom embedded in the state constitution 
and referenced in Supreme Court opinions.  This status is usually referred to as constitutional autonomy; 
about 8-10 research universities have robust principles from their state constitutions that apply most in 
academic freedom issues.   
 
 Mr. Rotenberg said he would talk about the issues in the FIRE letter and CEHD program in three 
areas:  what they are doing and where the administration is going, the elements of a University response, 
and reflections on the issues in relation to academic freedom. 
 
 The FIRE letter was sent to the President and asked for a response.  There will be a response from 
Mr. Rotenberg's office today, based on a number of meetings he has had with his clients (CEHD Dean 
Quam, President Bruininks, University Relations) as well as with outside critics so he can understand 
what the University wishes to articulate and what criticisms have been. 
 
 The key elements of the University's response have already been articulated by Dean Quam.  It is 
very important to understand that criticism of the task force report is not in fact a criticism of any formal 
University policy of position.  It is a report written by a number of CEHD faculty members.  That is a 
linchpin fact that has not been highlighted in media coverage, Mr. Rotenberg emphasized, but it is 
dispositive.  The task force report is one of half dozen such reports that went into the preparation of the 
grant proposal and it may be used in implementing the grant.  Dean Quam articulated a response to the 
criticisms, which was in the minutes of the last meeting of this Committee; Mr. Rotenberg's letter will set 
out the official University position. 
 
 Mr. Rotenberg next offered reflections on the controversy as it relates to academic freedom.  
There have been confusions and misunderstandings about the facts.  Lawyers like to argue from facts.  
Lawyers want to know how to actualize the rights and privileges on the ground (judicial opinions tend to 
do the same thing, because they are written for a specific situation).  It is extremely important to 
understand and get out the facts, not just for the law but also for the University's reputation.  That is a 
value of the University, to get the truth out, because not doing so may harm the reputation of the 
University and the college.  So it is important to distinguish between formal University policy and the 
task force report. 
 
 The media have characterized the purpose of the task force as an effort to impose admissions, 
education, and certification requirements.  While one can pull language from the task force report that 
suggests such an objective, a fair reading of the report and what is going on in CEHD makes it abundantly 
clear that the report will not be used in that fashion.  So there have been two errors, the claim that the 
report is University policy and the claim that the intent is to create a litmus test for students.  The 
University needs to dispel those misunderstandings. 
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 A more theoretical point, one way to understand the controversy is to see it through the 
competing claims of expression.  FIRE takes the position that the report is evidence of suppression of 
diversity of thought, ideological rigidity, and an attempt at indoctrination of students.  
 
 On the other hand, the claim by the faculty in CEHD, who do this kind of curriculum work and 
who wrote the task force report, is that feel they are at risk even discussing these concepts 
(heteronormativity, students understanding their cultural identity, the myth of American meritocracy) that 
they believe should be part of the curriculum.  Part of their mission is to teach about them and they feel 
their freedom of expression has been chilled by this type of hyperbolic attack (e.g., the Adolf Hitler 
School of Education, which virtually everyone believes is beyond the pale).  So there are competing 
points of view in the argument for a different type of curriculum, and the faculty feel they have a right to 
gather, write a report, and argue for it. 
 
 His letter will emphasize the latter point of view, Mr. Rotenberg explained.  He is the University's 
lawyer and will defend the right of the faculty to engage in robust dialogue.  If the administration and 
Board of Regents cannot defend that right, all is lost because it is the core of what the faculty do.  This is 
nothing to do with whether the Regents, the President, or the General Counsel like or do not like the 
discussion or whether there will or will not be a change in the curriculum.  The question at this level is 
whether the faculty in the college can gather (and they do not need anyone's permission to write a report 
and advocate for curricular change).  The attacks on the faculty and the claim that they should not do what 
they did need to be answered by the administration as a corporate entity.  In this respect, there is unity in 
the academic freedom claims:  The corporate entity and the interests of the faculty members.  He said he 
believes that is why the founders vested autonomy in the University, to be free from legislative 
interference. 
 
 His letter will also acknowledge the fear expressed by FIRE and others that there is an effort 
underway (which is inaccurate) to suppress diversity, indoctrinate students, and impose ideological 
rigidity, Mr. Rotenberg said.  He will restate the position Dean Quam has taken:  The college has no 
intent to do any of those things.  The intent of the college is to expand the diversity of perspectives in 
classrooms and promote greater sensitivity to differences in classrooms.  He said he hoped that FIRE 
would see the letter as an effort to be candid, to acknowledge its concerns, and to clarify what the facts 
are, so the discussion is based on reality, not a misstatement of the initiative. 
 
 Professor McLoon stated that she believed everyone on the Committee would agree with the 
summary Mr. Rotenberg made relative to the rights of faculty to discuss and institute the curriculum they 
wish, but there is clearly language in the task force report that is, as defined by Mr. Rotenberg, directive 
and could be construed to mean "the suppression of diversity of thought, the imposition of ideological 
rigidity and indoctrination" on the students in the College of Education.  When on her local school board, 
everyone in the district had to take the assessment being promoted by the College of Education, the 
Intercultural Development Inventory (IDI) and read "White Privilege."  There was no opportunity to 
discuss potential methodological flaws in the assessment, nor any opportunity to discuss assumptions in 
the assessment and text that she felt were erroneous.  This is a topic about which she cares deeply, but she 
has serious concerns about the way that these assessments are used in the field.  K-12 teachers do not 
have academic freedom, and when mandated to do these sorts of things without opportunity for 
discussion, she finds it scary.  The goal is extremely important.  Society cannot afford any "throw away 
children."  However, due to her experiences on her local school board and with the way items were 
discussed in the task force report and use of directive language, she had a very visceral reaction to how 
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this will be manifested as the College of Education moves forward.  She was very glad to hear the 
summary and comments of Mr. Rotenberg, but has concerns about the way these programmatic decisions 
will be carried out in public schools in the absence of free discourse.  She was glad to hear that there 
would be recommendations that the directive language be removed from the document, and hopes that the 
teaching of this issue would also be freed from directive language that would impose ideological rigidity 
on students at the College of Education. 
 
 Professor Elliott commented that the conversation has helped her recognize the basic assumptions 
and values she brings to all that she does, and is glad for academic freedom.  The student is attending this 
meeting because his employer told him he must.  The situation is also different in K-12 education, which 
does not have the same degree of academic freedom. 
 
 Professor Loken said that if the University's response does not hit on the point made by the task 
force, will the media believe the response?  Or will they see it as just whitewashing?  She expressed doubt 
the media will distinguish between a task force report and policy and may see the task force report as 
more authoritative than it is.  If it was not intended to direct policy, then what was its intent?  Why 
prepare a report if one does not intend to do something with it?  Mr. Rotenberg said he did not know how 
the University's critics would handle the response.  That goes to what the Committee could do, because 
the administration is partners with it in the shared governance of the institution.  The Board of Regents 
and the administration want to protect space for robust debate; he said he did not believe the Board would 
debate what the CEHD curriculum should be (except in an extreme case), so it is up to the faculty as a 
corporate body to decide.  Law, education, etc., require decisions about what will and will not be taught.  
The Law faculty have decided that civil procedure will be required and another subject will be an elective.  
But the Law faculty cannot prove that the curriculum they have established meets a constitutional 
principle, and it is not divine law that Law students should take one subject rather than another.  Law 
curricula are different in different places.  With respect to the task force report, how far it will go, how the 
college will amend it, how to use the grant funds—those are matters the administration does not intrude 
on.  Those are faculty matters; the faculty decide what the curriculum shall be.  If they feel that the 
standards of admission should change, they should speak to that as a value.  The faculty of Law may say 
that there should be more clinical work or legal ethics or more rigorous writing—those are normative 
preferences that faculty can impose on students.  It is necessary to be sensitive to the relative roles of 
administration and faculty. 
 
 Professor Elliott said that she had prepared a draft statement the Committee could consider, but 
first asked Mr. Rotenberg to speak about another case that had come to the Committee's attention. 
 
3. Animal-Research Vandalism and a University Student 
  
 Mr. Rotenberg reported that Scott DeMuth, a graduate student in sociology at the University, was 
subpoenaed to testify before a federal grand jury in Iowa related to violations of a federal statute that 
deals with animal-research vandalism.  Mr. Rotenberg cautioned that he has made no independent factual 
investigation of the case and is relying on reports he has read.  Mr. DeMuth has studied vandalism in 
animal research. 
 
 The University of Minnesota has been in the forefront of protecting faculty who are doing 
research with animals.  He has attended national meetings with faculty and articulated the University's 
values.  The destruction of property is reprehensible; the University of Minnesota Police Department and 
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the administration will protect the right of faculty to seek grants and conduct research like any other kind 
of research.  Because there has been an increasing national consensus that vandalism is a problem, 
Congress passed a law enhancing the protection of those who do research with animals. 
 
 Mr. DeMuth was subpoenaed to testify about his knowledge of vandalism that occurred at the 
University of Iowa.  The Animal Liberation Front publicly claimed responsibility for the vandalism and 
sent communications about it, praised itself for the action, disclosed the names and addresses of faculty 
members who did animal research, and urged people to act against them.  Mr. DeMuth refused to testify 
and was jailed for contempt.  That action has provoked a defense by University of Minnesota faculty and 
the formation of a group allegedly opposing his prosecution in Iowa.  The prosecution is about the claim 
that the student was involved in the violence. 
 
 The narrow issue at hand is that the graduate student has a duty and obligation to testify, to carry 
out the work of the justice system, and must have a grand jury indictment.  The prosecutor talks to the 
grand jury and may call people in to testify; to protect the presumption of innocence for those who may 
be discussed in the testimony, the testimony is secret.   
 
 Closely related to that event are three concerns.  One, facilitating academic research into illegal 
activities (peculiarly relevant in sociology but in other disciplines as well).  The sociology chair at 
Minnesota, a criminologist, believes, probably with justification, that researchers must be able to talk to 
people who engage in illegal activities; if they learn about an illegal activity, are they obligated to respond 
if called before a grand jury?  Those who do research in the field say that if individuals are obligated to 
testify before a grand jury, no one will talk to them and they will be unable to do research.  This is an 
interesting discussion of academic freedom, Mr. Rotenberg commented, and one could have a discussion 
about whether academic freedom applies in this case.   
 
 A second question is this:  When does research into illegal activities drift into advocacy or 
facilitation of the illegal activities?  The graduate student was also an advocate, allegedly self-described).  
If this is a situation where the student was interviewing and participating, what is the University's 
obligation to defend academic freedom in this case?  (A student had greater freedom and less obligation 
to the institution.) 
 
 A third legal question, Mr. Rotenberg said, relevant to his office, is the confidentiality of research 
data in Minnesota.  He recalled that he has discussed this issue with the Committee before:  the 
protection, under existing law, of the faculty's research data from predators.  The first question is student 
versus faculty:  If the data are the student's, they are not covered by the Minnesota Data Practices Act; if 
he has a lot of data, there is no law that requires him to reveal it.  If his advisor does some research and 
keeps the data on a University computer, it becomes governmental data and is subject to disclosure unless 
it falls under a patchwork of exceptions that his office has tried to knit together to protect the data.  There 
is, however, no language in the state law to protect research.  But there are exceptions that his office can 
use, Mr. Rotenberg said.  Some of the data are covered by HIPPA; if research has been approved through 
the IRB, because it is under federal legislation, that trumps state law.  They may protected the research 
under trade secrets because the use and manipulation of the information will copyrighted and its value 
will be lost of a college could file a request to obtain it.   
 
 The student in Iowa may not be covered by any of these exceptions, Mr. Rotenberg commented.  
It is not covered by HIPPA, the student probably did not receive IRB approval (although he should have, 
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Professor McLoon pointed out), and it is not likely the work was covered by trade-secret considerations.  
The case illustrates a broader subject:  how to protect research from predation by others, such as 
newspapers and those who oppose the research.  The Animal Liberation Front has filed many requests 
with the University (for information on such things as animal deliveries, the schedule, the names and 
home addresses of those who deliver them, where their children go to school, and they send hundreds of 
subscriptions to these people on a "pay later" basis).  Many of these activities constitute gross 
intimidation of research faculty at the University. 
 
 Professor Marran said that an animal-rights advocate is not the same as an advocate for the 
Animal Liberation Front.  An enterprise terrorist act is not about animal rights, it is about the movement 
of capital, which is separate from a discussion of academic freedom.  One question is whether the Animal 
Enterprise Terrorism Act can be used with respect to animal research.  Mr. Rotenberg agreed that the 
Animal Liberation Front is only one extremist group out of a number of groups; there are others along the 
ideological spectrum.  As for the second, the question is whether the federal criminal statute was applied 
correctly because Mr. DeMuth may not have been acting in an enterprise; that is a question the district 
judge will have to decide.  Mr. Rotenberg emphasized that he was not saying there is any proof about Mr. 
DeMuth but rather that the case illustrates wider questions.  All of the facts may not be available in the 
reports. 
 
 Professor Miksch said that this discussion reminded her of legal issues surrounding informant 
confidentiality in social-science research.  She comes from the law, which understands the confidentiality 
of relationships, as does medicine for the doctor-patient relationship.  When she tells human subjects that 
she would keep their responses confidential, she realized that as a social-scientist, she has to be careful 
about making such a guarantee.  What if the responses are subpoenaed?  How can they be kept 
confidential when there is no lawyer-client or doctor-patient relationship?  One goes through the IRB to 
protect subjects, but that does not mean that the results could not be called in for grand-jury review.  She 
said she appreciated the fact that Mr. Rotenberg has taken the position that because research is approved 
by the IRB, the data can be protected, but as researchers collect data they need to think about how to 
protect it.  This discussion therefore raises questions about ethical research with human subjects so that 
they understand the consent process and what the researcher can (and cannot) do to protect 
confidentiality.   
 
 Professor Elliott asked whether, because the student (Mr. DeMuth) is involved in the legal 
proceedings as a student, Mr. Rotenberg's office would be involved in the case.  They would not, Mr. 
Rotenberg said.  The Office of the General Counsel represents the University only and it does not provide 
services to people in their individual capacity.  As a general matter, they will refer such cases (e.g., 
landlord-tenant, divorce, etc.).  The Board of Regents does provide indemnification of employees, a broad 
umbrella protection for employees or volunteers who are acting within the scope of their employment.  
His office will defend cases filed against individuals in those instances.  The service is generally free and 
very broad.  Students are not covered by the indemnification policy, but there is a student legal-services 
office (that does not report to him); it does not provide criminal defense assistance, however.  So he is 
hanging out there without support from the University, Professor Elliott observed.  Mr. Rotenberg said he 
did not know what legal services Mr. DeMuth has, but he is not receiving them from the University. 
 
 Dr. Carney inquired if a graduate student doing research in criminology, employed by a faculty 
member as an RA, would be covered as an employee.  He or she would, Mr. Rotenberg said.  They define 
the scope of the Regents policy in broad terms (although they have declined to defend some cases, such as 
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when an employee is acting in OPPOSITION to University interests or engaging in criminal behavior that 
the institution finds reprehensible).   
 
 If a student has gone through the IRB for approval of research, and gotten through prelims, the 
research is really a sanctioned University activity, Dr. Craig suggested.  Would his office only defend 
someone if he or she is on the payroll, he asked Mr. Rotenberg?  Those are good questions that get to the 
edge of the application of the policy, Mr. Rotenberg responded.  Dr. Carney probably knows more about 
graduate-student appointments, he added, but as a general proposition, the Regents policy only provides 
support for employees and those who are acting at the behest of the University.  That distinction could 
become indistinct at the edges of the policy application. 
 
 Professor Elliott thanked Mr. Rotenberg for joining the meeting. 
 
4. Statement on the College of Education and Human Development Matter 
 
 Professor Elliott next reported that she had drafted a resolution concerning the matter of the 
teacher-education program in the College of Education and Human Development (CEHD).   
 
 Professor Miksch said that Professor Elliott had discussed the idea of the Committee releasing a 
resolution, but as a faculty member in CEHD, she did not want to taint the Committee's discussion, so she 
would recuse herself.  (Professor Miksch clarified she has had no involvement in the development of the 
teacher-education proposals.)  Vice Provost Carney said that she is a member of the advisory board that 
developed the proposal, and while she also participated in none of the discussion, she would recuse 
herself from the discussion as well.  Mr. Peter reported that he is a member of the staff of CEHD, as well 
as a lawyer, and would recuse himself.   The three Committee members departed. 
 
 Following discussion of the draft, and after post-meeting email exchanges, the Committee agreed 
unanimously on the following statement: 
 

The Senate Committee on Academic Freedom and Tenure (AF&T) has taken note of recent 
events involving the Foundation for Individual Rights in Education (FIRE) response to College of 
Education and Human Development's (CEHD) faculty members’ work in developing a proposal 
for the Bush Foundation to redesign the teacher-education curriculum.   

 
The Committee takes no position on the merits of the ideas expressed in the task force notes that 
have been the focus of the events, but it vigorously reaffirms the right of faculty and staff to 
speak freely on matters related to their professional responsibilities and to the governance of the 
University. Academic freedom protects faculty and staff who express their best professional 
views; it is the essence of the creative process. 

 
The statement will be forwarded to the Faculty Consultative Committee and the Faculty Senate for 
information. 
 
 Professor Elliott adjourned the meeting at 11:40. 
 
      -- Gary Engstrand 
 



Academic Freedom & Tenure Committee 
Friday, December 18, 2009 
 
 

9

University of Minnesota 


