
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, September 7, 2007 

9:30 – 11:00 
300 Morrill Hall 

 
 
Present: Tom Clayton (chair), Yusuf Abul-Hajj, Tracey Anderson, Arlene Carney, William 

Doherty, Carl Flink, Karen Miksch, Paul Porter, Terry Simon, Carol Wells 
 
Absent:  Joseph Gaugler, Linda McLoon, John Mowitt, Thomas Scott 
 
Guests: Professor Ruth Okediji (Law School, Copyright Policy Committee), Jonathan Binks 

(Office of the Provost), Greg Brown (Office of the General Counsel); Professor Carol 
Chomsky (Faculty Consultative Committee) 

 
[In these minutes:  (1) revised copyright policy; (2) tenure Procedures] 
 
  
 Professor Clayton convened the meeting at 9:30 and called for a round of introductions. 
 
1. Revised Copyright Policy 
 
 Professor Clayton turned next to Dr. Binks to introduce the copyright policy.  Dr. Binks recalled 
that the draft policy had been brought to the Committee last year and reported that it had been redrafted 
over the summer.  Professor Okediji is the new co-chair of the committee charged to redraft it (along with 
University Librarian Wendy Lougee). 
 
 Professor Okediji noted that copyright is her area of expertise and that the policy-revision 
committee has seven faculty members.  She turned to a handout to discuss the elements of copyright and 
academic freedom.  She began with the fundamentals of copyright. 
 
--  Copyright is authorized by the U.S. Constitution and is a federal, not a state matter.   
 
--  Copyright applies to literary and artistic works that are (1) original to the author and (2) "fixed" in a 
tangible medium of expression.  Ideas are not subject to copyright, but the expression of ideas is. 
 
--  Since 1989, certain formalities are required for enforcement but not for protection   For example, to 
enforce a copyright, one must register it. 
 
--  Copyright grants a bundle of exclusive rights to authors. 
 
 The heart of the policy matter at hand is that the law provides generally that employee-created 
works are owned by the employer.  However, a "teacher exception" to this baseline rule has long been 
recognized for college and university teachers.  Under this exception, copyright in works of scholarship 
are granted to faculty.  This exception is not reflected in the language of the Copyright Act.  The teacher 
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exception is a venerable one and allows the teacher ownership of textbooks, articles in academic journals, 
etc.  Handouts distributed by Professor Okediji, which were not discussed because time was limited, 
amplified the points she raised orally at the meeting. 
 

"What is not protected by copyright?  Works that have not been fixed in a tangible medium of 
expression; titles, names, short phrases, and slogans; familiar symbols or designs; mere variations of 
typographic ornamentation, lettering, or coloring; and mere listings of ingredients or contents; ideas, 
procedures, methods, systems, processes, concepts, principles, discoveries, or devices, as distinguished 
from a description, explanation, or illustration; and works consisting entirely of information that is 
common property and containing no original authorship." 
 

"What is the status of copyright ownership in traditional scholarly works created by academics 
(e.g. books & journal articles), as well as in works created by instructors to enhance the educational value 
of their classes (e.g. instructional materials)?   There is no special provision for such works in the 1976 
Copyright Act—the statutory rules on "works made for hire" apply to academics as to all others.  
However, at present, most U.S. universities accept the spirit of the "teacher exception" to the "work made 
for hire" doctrine by retaining creator ownership of traditional scholarly and artistic works as well as of 
non-commissioned instructional materials produced by faculty without "substantial" use of university 
resources.  Few reported cases exist addressing the issue of whether the educational institution or the 
faculty member owns the copyright to teaching materials prepared by a faculty member and the issue 
remains unsettled.  However, some cases have held that the traditional "teacher exception" has survived 
the 1976 revision of the Copyright Act, at least in the absence of an explicit agreement to the contrary 
between the institution and the faculty member." 

 
Faculty interests and concerns in copyright concern portability (the ability to take work with them 

if they move to another institution), autonomy and intellectual freedom, and control (the integrity of the 
work). 

 
Professor Okediji turned to the redrafted policy and touched on highlights.  [The redrafted-policy 

language appears at the end of this entry in the minutes.] 
 
--  The policy governs all members of the University community and it is important that the teacher 
exception is explicitly preserved (see Section II, subd. 2).  If this language is not in the policy, the default 
rule is that the employer owns the work. 
 
--  The new Section II, subd. 5 clarifies what "directed" work is.  There is nothing in the policy, she noted, 
that PRECLUDES a faculty member from negotiating with the University to sell his or her copyrighted 
material.   
 
 Committee members posed questions about the draft policy. 
 
 Professor Wells inquired about who owns a course if a faculty member has taught it for 20 years 
and it is now online.  Professor Okediji responded that a course cannot be copyrighted but the syllabus, 
notes, etc., belong to the faculty member.  That needs to be clarified, Professor Wells suggested. 
 
 What is different about this version of the policy, Professor Doherty asked?  Professor Okediji 
said the definition of academic work in the previous version did not make clear that it extends to syllabi, 
class notes, texts, etc.; this version does.  This draft also clearly delineates ownership in several places so 
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there can be no question.  Third, this policy identifies what the University owns:  the University must 
commit substantial resources and the faculty member must concur (an important point especially in 
distance education and technology-enhanced learning).  There is also a University concern:  there have 
been cases where a faculty member puts something online in a course that violates copyright and the 
institution has been sued. 
  
 What if one takes a slide out of a published work and uses it in a class, Professor Abul-Hajj 
asked?  That technically may be an infringement of copyright, Professor Okediji said, but there should be 
a strong defense under fair use if it is used in class.  Faculty members and department heads need to be 
apprised of the permissible boundaries of fair use (including use of materials produced by departmental 
colleagues). 
 
 Mr. Brown elaborated on the differences between this and the previous version of the policy.  
First, the license to the University to use faculty-owned works has been eliminated.  Second, there was a 
provision that tried to address conflict of commitment (so faculty-owned work is not used in competition 
with the University); that provision has been moved to the consulting policy.  It only applies to full-time 
faculty and only during the academic year, which is also true of the consulting policy in general.  Third, 
"compliance" was eliminated from this draft; there was language that admonished employees to comply 
with the law, but there is a code of conduct required of all employees and there was no reason to add a 
call for compliance in this policy. 
 
 Overall, the policy committee was concerned that the revised policy not create a rigid system and 
multiple layers of permission and that it preserve faculty space to do scholarly work.  Both Michigan and 
Berkeley have clauses in their policies similar to the ones in the draft.  They have looked at the policies at 
the top ten public and private institutions and the proposed Minnesota draft is consistent and, in some 
cases, innovative. 
 

Professor Doherty asked if the faculty member owns the copyright to course materials unless 
there is a written agreement to the contrary.  Mr. Brown indicated that the faculty member would own the 
copyright under the proposed policy if the University and the faculty member did not reach agreement to 
classify and treat the materials as "directed works" or if the University and the faculty member did not 
enter into an agreement vesting copyright in the University.   
 
 Professor Flink, noting that he is from the arts (dance), said that one purpose of the document 
should be to educate the faculty.  The draft policy lacks language important to him and his colleagues 
(there is nothing about scripts, choreography, etc.).  What is an "academic work"?  Some is traditional but 
some is not, so the term needs additional definition.  He also asked about the language of section IV, 
subd. 4, which refers to work sponsored by outside agencies.  Much of what he does is sponsored by 
outside organizations; how does that affect the teacher exception, and promotion and tenure?  And if he 
owns copyright in something, does he also own the complete liability? 
 
 Professor Okediji agreed that additional language concerning academic work may be appropriate.  
She went on to comment more generally that she has asked the General Counsel's office if it would 
defend faculty members who did work in good faith and were accused of infringing copyright; it would.  
In the case of grants, the granting agency may want to hold copyright, so the policy provides that 
copyright is defined by the terms of the grant or contract.  It is up to the faculty member to negotiate with 
the granting institution if he or she wishes.  (In any event, the University must comply with applicable 
copyright law that comes with federal funding requirements.) 
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 Mr. Brown said he was not sure that education should be a goal of regental policy or if it should 
be embodied in an administrative policy.  He also agreed that the language about ownership of academic 
work could be clearer. 
 
 Professor Clayton thanked the guests and said that this draft represented great progress.   
 
[The draft policy 
 
SECTION I.  SCOPE  
 
This policy applies to copyrighted works created by faculty members, staff employees and students of the 
University of Minnesota.  
 
SECTION II.  DEFINITIONS. 
 
Subd. 1. Copyright Protection.  Copyright protection subsists in original works of authorship as defined 
by federal law.  
 
Subd. 2. Academic Work.  An "academic work" is the product of scholarly, pedagogical or creative 
activity, such as articles, books, textbooks, course syllabi, tests, and class notes, created in connection 
with the pursuit of intellectual activities consistent with the scope of employment in an academic 
enterprise.  Academic works do not include works created in connection with the administration of the 
University. 
 
Subd. 3. Faculty.  "Faculty" are members of the faculty as defined under Board of Regents Policy: 
Employee Group Definitions and University employees who have faculty-like appointments (viz., 
individuals who teach or conduct research at the University and in connection with those activities have 
primary responsibility for the intellectual content of the activity).     
 
Subd. 4. Student.  "Student" is a registered student at the University, including undergraduate students, 
graduate students and post-doctoral fellows.  
 
Subd. 5. Directed Work.  A work is "directed" under this policy when its creation is based on a request 
by the University to create such a work and requires substantial University resources as defined in an 
agreement.  
 
SECTION III.  GUIDING PRINCIPLES  
 
Subd. 1.  The University of Minnesota's mission articulates this institution's commitment to "sharing 
knowledge through education for a diverse community; and to the application of this knowledge to 
benefit the people of the state, the nation, and the world."  In this spirit, the University encourages faculty 
and students to exercise their interests in ownership and use of their copyrighted works in a manner that 
ensures the greatest possible scholarly and public access to their work. 
 
Subd. 2. The strong academic tradition that vests copyright ownership in traditional works of scholarship 
shall be maintained.  
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Subd. 3.  The University recognizes the importance of intellectual freedom and autonomy in the creation, 
use and dissemination of scholarly works.   
 
Subd. 4.  The University is committed to promoting a culture in which access, exchange, and lawful use 
of materials is regarded as fundamental to both the process and goals of scholarly inquiry.  
 
Subd. 5.  Nothing in this policy shall be construed to preclude the University and faculty from concluding 
profit-sharing arrangements with each other with respect to copyrighted works, whether or not such works 
are University owned as defined by this policy.  
 
SECTION IV.  COPYRIGHT OWNERSHIP. 
 
Subd. 1. Ownership of Academic Works.  In accordance with academic tradition,  copyright ownership 
of academic works shall vest  in University faculty and students unless otherwise stated in a written 
agreement between such faculty member or student and the University.  Copyrightable works produced 
by or in connection with projects from an outside sponsor shall not be considered "Academic works."   
  
Subd. 2. University Ownership.  The University shall own the copyrights in the following works created 
by a University employee or student, acting alone or jointly with others: 
(a)  works created by University employees acting within the scope of their employment, except for 
academic works created and owned by faculty under this policy;  
(b) directed instructional works or other directed works whether used in distance learning courses or as 
part of an on-line course delivery program or in the traditional classroom context; 
 (c) works specially commissioned as defined by federal copyright law or ordered by the University and 
for which the University has agreed to compensate or provide other support to the creator;  
(d)  works created in connection with the administration of the University;  
(e)  works created pursuant to a contract with an outside sponsor that provides that the University will 
own the copyrights in the works. 
 
Subd. 3. Written Acknowledgements.  The University and University employees and students shall 
execute necessary or desirable written instruments or agreements to evidence and protect ownership of 
copyrights and copyright licenses in accordance with this policy.  
 
Subd. 4. Ownership under Sponsored and other Outside Funded Agreements.  The ownership of 
copyrights in works created under an agreement with an outside sponsor shall be determined in 
accordance with its terms and applicable law.  Before outside funding is accepted, the University, the 
outside sponsor, and any other interested parties shall agree in writing on ownership of the copyrights.   
 
Subd. 5. Works Created by Independent Contractors.  Ownership of the copyright in works created 
by independent contractors will be determined in accordance with the contract between the University and 
the independent contractor and applicable law.  The University will enter into appropriate written 
contracts with independent contractors before they provide services to the University that may result in 
the creation of copyrighted works.   
 
SECTION V.  IMPLEMENTATION.  
The president or delegate shall administer this policy and maintain appropriate policies and procedures to 
implement it.] 
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2. Tenure Procedures 
 
 Professor Clayton now welcomed Professor Carol Chomsky to the meeting to participate in a 
discussion of the revisions to the tenure Procedures document proposed since the last time the Committee 
saw it.  He noted that he had not been involved in the most recent set of changes because he had been out 
of the country; Professor Chomsky had been chief author, following up on a discussion at the Faculty 
Consultative Committee (FCC) on August 8. 
 
 Professor Chomsky said she would not review all of the changes (because Committee members 
could see the Word Track changes in the two versions they had been given); most of them, she said, were 
proposed to tighten the language and eliminate inconsistencies, while others grew out of back-and-forth 
discussions with Vice Provost Carney and FCC members.  There were a few substantive changes, the 
most important one of which deals with a quorum and how abstentions are treated.  There were also 
changes to incorporate the coordinate campuses more fully in the document (rather than simply referring 
to them and indicating that they have separate procedures), changes that were made in consultation with 
the coordinate campuses members of FCC. 
 
 Vice Provost Carney said she noted two places where minor amendments were needed.  One, in 
the case when a department changes the voting majority required for a recommendation for tenure (and 
when, according to Interpretation 6 of the tenure code, a probationary faculty member has the right to be 
considered either under the new or the old voting rule), the language should refer to Interpretation 6 and 
should include a proviso that the probationary faculty member must make his or her selection within one 
year of the date of approval of the new 7.12 statement by the Provost (as contemplated by Interpretation 
6).  Two, the language must be changed to reflect the relationship between the Procedures and those 
faculty members covered by a collective bargaining agreement (the Procedures are applicable to those 
faculty members depending on the terms of their contracts, some of which incorporate some or all of the 
Procedures).   
 
 With respect to Interpretation 6, what if the faculty member does not choose, Professor Chomsky 
asked?  He or she MUST choose, Dr. Carney said.  But, Professor Chomsky said, there is no language 
that deals with what happens if a faculty member does not make a choice to be governed by the new or 
old 7.12 (a choice that a faculty member must make whenever a 7.12 statement is changed, and the need 
to choose is incumbent on probationary faculty as well as tenured associate professors who will be 
considered for promotion).  That may be a problem with Interpretation 6, not just the Procedures, 
Professor Chomsky suggested.  Every faculty member, however, must sign a document indicating which 
7.12 statement he or she will be governed by, Dr. Carney said.  The chair, the Provost, and she will also 
sign it.  The documents will be stored securely.  Professor Miksch said the default provision could be the 
7.12 statement that the faculty member was hired under; Dr. Carney agreed but said she wanted it clear, in 
large part to protect the faculty member so there aren't arguments at the promotion and tenure meeting 
about which standards are to apply. 
 
 What is complicated is that an older 7.12 statement will refer to the old tenure code Section 7.11, 
but all faculty are governed by the provisions of the tenure code as it has been most recently approved, 
Dr. Carney said, so irrespective of what the 7.12 statement may say, it is the current 7.11 that applies.  
She added that because the revised 7.12 statements are so much clearer, it is difficult to imagine why a 
faculty member would choose to be governed by the older one.  She said there will be a lot of 
departmental education required about who is covered by what provisions and said she will be ready to 
spend time with probationary faculty and departments to help them during the year the faculty have to 
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choose and will go to every department if needed.  She does not want the faculty to be pressured.  In some 
cases a probationary faculty member may be told that he or she does not have to decide now and can 
select the 7.12 statement as the time draws near, Professor Miksch observed, but in that case the 
individual won't know which one he or she is being evaluated on.  Dr. Carney said the annual review 
process must be cleaned up; every faculty member must be familiar with the 7.12 statement.  She said she 
does not want to be told that faculty members have not looked at the 7.12 statement when they discuss 
and vote on probationary faculty. 
 
 Department culture is important, Professor Doherty said.  He is aware of instances where 
probationary faculty received bad "hallway advice" from senior faculty (e.g., that they will not receive 
tenure without an NIH grant, even if the departmental 7.12 statement says nothing about NIH grants).  Dr. 
Carney agreed and said that senior faculty must understand that if they take steps or do things that violate 
the rights of the faculty provided by the tenure code, there will be legitimate grounds for a complaint and 
the department will have no leg to stand on.  She said it would help if this Committee were to endorse her 
proposal to talk to departments so that they understand she is not attempting to interfere but rather to help 
them understand the new code and procedures.  This Committee knows, she observed, how complicated 
the documents are. 
 
 Dr. Carney then noted that FCC had taken a different position on abstentions than had this 
Committee.  This Committee recommended that abstentions be counted in the denominator (and thus be 
counted as a negative vote); FCC did not concur.  FCC felt strongly, Professor Chomsky reported, that 
something in the Procedures that would mandate a change to units in how they count votes for faculty 
coming up for tenure was inappropriate without further consultation if the change would be more rather 
than less restrictive for faculty candidates for tenure or promotion (as would be true if abstentions were 
required to be counted in effect as "no" votes).  Some units count abstentions in the denominator while 
some do not.  FCC did not want to see the Procedures include that requirement and present it to the 
Faculty Senate as a done deal. 
 
 FCC members also felt that faculty should NOT abstain in tenure and promotion decisions, 
Professor Chomsky said, but agreed with this Committee that one cannot force people to vote.  Thus the 
proposed language reads quite strongly on the point:  "Abstentions are not counted in determining 
whether a majority of those voting cast votes in favor of tenure or promotion, as required to report an 
affirmative recommendation, but the number of abstentions are reported as part of the vote tally, and in 
the review process they will be considered an indication of lack of support for the candidate by those 
abstaining.  Abstentions are strongly discouraged. Tenured faculty members have an obligation to decide 
whether or not a candidate merits tenure or promotion and to vote for or against tenure or promotion."  
Abstentions, Professor Chomsky pointed out, look like "no" votes. 
 
 Again, the reason for not requiring that faculty vote yes or no is that that would have been a 
significant change without discussion by the Faculty Senate and without advance warning, Professor 
Chomsky said, and because FCC did not want to modify a substantive choice already made by AF&T in 
their earlier considerations.  This language continues to allow faculty to abstain but points out the 
consequences.  After such a positive process last year to revise the tenure code, FCC did not want to 
create bad feelings about the Procedures by presenting as already adopted substantive changes that could 
be seen as restricting the chances of faculty members to achieve tenure or promotion. 
 
 What about someone who has been gone for two years on leave and does not feel qualified to 
vote on the candidate, even if he or she might participate in the discussion, Professor Doherty asked.  It 
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would trouble him for a person not to vote.  Professor Chomsky said it is permissible not to vote, and an 
abstention with an explanation would be of help to those who later review the department 
recommendation.  The point, Dr. Carney said, is to have the process be the same across the University.   
 
 In the Medical School there are always a lot of abstentions, Professor Wells said, either because 
people are apathetic or because they are in clinic and not at the meeting.  This language refers only to 
people who are present at the meeting but not voting, Professor Chomsky clarified.  Once the quorum (or 
any exceptional-majority) rule has been met, then those who vote "abstain" or who are present at the vote 
but do not vote are considered to have abstained.   
 
 Just as it is not appropriate to try to force people to vote, Dr. Carney said, it is also not 
appropriate to try to force people to say why they cast their vote as they did.  From the point of view of 
the probationary faculty member, however, negative votes or abstentions with no comment make it 
difficult to respond.  Another potential problem, Professor Clayton commented, is that a majority "spins" 
a weak candidate and there is nothing a minority can do.  Professor Abul-Hajj said that in his department 
faculty are asked to vote yes or no and to comment (the comments are anonymous and need not be written 
at the meeting when the vote is taken).  They ask every faculty member to make a comment.  This 
language in the Procedures would not require them to do so, Professor Chomsky said; such a requirement 
should either be in a department's 7.12 statement or it should be debated by the Faculty Senate before it is 
made mandatory. 
 
 This language will occasionally leave the Provost in an odd position, Dr. Carney reminded the 
Committee.  A recommendation for tenure may come forward with a positive departmental vote but with 
a significant number of abstentions.  If, for example, the abstentions plus the negative votes total more 
than those voting in favor of tenure, the Provost might wish to turn down the recommendation.  But 
because there was a majority vote in favor, he would be required to write a letter explaining why he 
overturned the majority vote of the department.  The Committee accepted the fact that such cases may 
arise from time to time.  Professor Chomsky noted that the language of the Procedures indicates that, 
under such circumstances, the Provost can support his disagreement with the majority vote by referring to 
the abstentions, which "will be considered an indication of lack of support for the candidate by those 
abstaining" unless there is some alternative explanation. 
 
 The Committee reviewed a few additional clarifications to the Procedures that no one found 
controversial and then voted unanimously to approve the revision, subject to a few additional changes to 
be made after the meeting and circulated by email. 
 
 Professor Clayton thanked everyone for staying an additional 30 minutes and adjourned the 
meeting at 11:25. 
 
      -- Gary Engstrand 
 
University of Minnesota 


