
Minutes* 
 

Senate Committee on Faculty Affairs 
Tuesday, November 24, 2009 

2:30 – 4:15 
238A Morrill Hall 

 
 
Present: Kathryn Hanna (chair), Ben Bornsztein, Marilyn Bruin, Vladimir Cherkassky, Randy 

Croce, Jayne Fulkerson, Morris Kleiner, Holly Littlefield, Theodor Litman, Rebecca 
Ropers-Huilman, George Sheets, James Wojtaszek 

 
Absent:  Arlene Carney, Carol Carrier, Dann Chapman, Barbara Elliott, Karen Miksch, Jason 

Shaw, Roderick Squires 
 
Guests: none 
 
[In these minutes:  (1) faculty compensation policy; (2) draft conflict-of-interest policy] 
 
 
1. Faculty Compensation Policy 
 
 Professor Hanna convened the meeting at 2:30 and turned first to an email message from Vice 
Provost Carney (who was unable to attend) about the Faculty Compensation Policy.  The policy went 
from this Committee to the Faculty Consultative Committee and was approved by the Faculty Senate; the 
primary reasons for the revisions were to clean it up and to be explicit about including endowed chairs.  
Dr. Carney is proposing one minor change in the language.  Professor Hanna reviewed Dr. Carney's 
suggestion.  The language in the current draft is this: 

 
2.  Goals and expectations for endowed chairs and professorships must be established in each 
unit, in consultation with the dean, and must be used as the basis for review of the performance of 
individuals who hold endowed chairs and professorships. 
 

Dr. Carney is suggesting this instead: 
 
2.  Goals and expectations for endowed chairs and professorships must be established in each 
college or campus by the dean or chancellor and a committee of faculty.  These goals and 
expectations must be used as the basis for review of the performance of individuals who hold 
endowed chairs and professorships. 

 
Dr. Carney's message explained that "the reason for the change is due to the funding structure of many of 
endowed chairs and professorships.  The gift often explicitly names the dean as the person who 
administers the endowed chair.  SCFA's recommended language makes the dean secondary to the 
faculty's recommendations.  Our language puts the dean first but says s/he must work with a faculty 
committee to determine the goals and expectations." 
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 Does this imply an annual review or a term review, Professor Kulacki asked?  It was suggested 
the language covers annual salary increases and promotion.  That is a burden on those who were given an 
endowed chair on the basis of superior performance, Professor Kulacki said.  The reason the language 
about annual reviews was added, Professor Hanna said, was because the policy was silent on the issue 
before.  Annual reviews are usually between the department head and the faculty member, Professor 
Kulacki said, and this language would add another layer.  Professor Hanna said she assumed that 
expectations and goals would be outlined and used as the basis for evaluation.  There are college 
constitutions and donor intent that must be taken into account, Professor Kulacki said.  All of those are 
taken into account when the appointment is made, Professor Hanna responded; the presumption of the 
policy is that individuals who hold endowed chairs are not exempt from annual reviews. 
 
 Professor Sheets said that the proposed language is not clear about who will be on the committee 
of faculty.  He suggested adding "from the unit" at the end of the first sentence of the proposed revision.   
 
 Professor Fulkerson asked if the language has to do with setting goals and expectations or 
evaluation of performance.  Professor Hanna said that the goals and expectations are an umbrella; she said 
she did not want to see endowed chairs that have no expectation of review.  The key point was faculty 
oversight and participation in the reviews, Professor Kleiner said; the foundation is also responsible 
because it receives the money and must be sure it is used as intended by the donor.  One major concern 
raised by donors was that the money would be used for general purposes.   
 
 The Committee voted unanimously to approve Dr. Carney's proposal, with the addition of "from 
the unit" at the end of the second sentence, and agreed it would revisit the policy later in the year if it 
believed there were problems. 
 
2. Draft Individual Business or Financial Conflict of Interest Policy 
 
 Professor Hanna turned next to the draft Conflict of Interest (COI) policy and noted that it had 
been in the works for quite awhile.  The Medical School developed a draft and the administration then 
concluded any policy should be institution-wide.  She suggested the Committee review the draft section 
by section and convey its questions through the minutes of the meeting.  She pointed out that the draft is 
also on the web, at 
http://www.fpd.finop.umn.edu/Policies/Operations/Compliance/CONFLICTINTEREST_REV.html, and 
one can leave comments about it there as well until December 31, 2009. 
 
 Will this policy be proposed to the Board of Regents, Professor Bornsztein asked?  It will not, 
Professor Hanna said; the Board will be informed about it but this is an administrative policy that 
implements existing Board policy. 
 
 Professor Ropers-Huilman began with a general suggestion that Committee members keep in 
mind how broadly "business" is defined in the policy.  The definition could be problematic.  It is a change 
from the earlier draft, Professor Hanna said, and it is still open for discussion. 
 
 Professor Hanna referred to the definitions and said she was unclear how far they applied.  For 
example, she said she was unsure if the definition of professional and administrative covered employees 
in affiliated organizations such as the foundation and the 4-H Foundation, or if employees in a new 
integrated clinical-services organization (a new entity currently in the discussion stages) would be 
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covered.  The question is what the reach of University policy is, Professor Kulacki said; where is the line 
when organizations are independently chartered or incorporated?  That goes to the question of who is 
covered, Professor Hanna said.  The definition says that faculty are covered, paid or not, but only paid 
professional and administrative employees are covered.  Are there unpaid P&A staff?   If so, they 
apparently are not covered.  Does this include P&A staff at the foundations, etc.?  Professor Kulacki said 
he did not believe they are University employees, although the organizations exist to advance the 
University's purposes.  The policy should be limited at the outset because the issues are so complicated; to 
make it sharper, it should be kept as chiseled as possible.  He suggested striking the word "paid" in the 
definition of P&A employees. 
 
 Professor Fulkerson asked if there were any background on the definition of significant financial 
interest.  Why is it set at $5,000?  The policy covers all income, Professor Kulacki observed.  It provides 
that $5,000 is significant, Professor Fulkerson said, but only invokes a committee review if it exceeds 
$100,000. 
 

Professor Sheets said there are a number of terms in the policy that are not defined and that 
provide a significant amount of uncertainty about behavior and how to judge it.  He pointed to "extended 
family member" in the provision "All relationships of a non-business or non-financial nature (e.g., close 
friend, immediate or extended family member) that may create a real or perceived institutional conflict of 
interest or that might influence the way a covered individual allocates University resources must be 
reported."  What is an "extended family member"?  The phrase needs definition in terms of the intent of 
the policy because it is open to abuse if there is a business relationship with a distant relative.   

 
Professor Fulkerson commented that the term "perceived" was also very vague and could be 

subject to considerable dispute.  The problem recurs throughout the document, Professor Sheets said, and 
noted that the language does not talk about whose perception is involved. 

 
Professor Sheets also commented on language dealing with management of conflicts of interest, 

specifically the remedy to be applied where there has been a finding of conflict of interest (final sentence 
of the third bullet point below):    

 
Where research is involved: 
--  The degree of risk the research poses to human subjects as determined by the Institutional 
Research Board (IRB); and 
--  The degree to which the financial interest may be affected by the outcome of the research. 
--  The assessment of the appropriate associate dean to determine whether to resolve the conflict 
by terminating or modifying the covered individual’s role in the research or whether the covered 
individual must relinquish part or all of the conflicting financial interest or whether another 
management mechanism is preferred. 

 
Preferred by whom, he asked?  And what is the appropriate venue to decide, Professor Kleiner asked?  
The dean or other administrators?  Is there a grievance procedure for faculty or staff if they are wrongly 
accused or for murky interpretations of the policy?  It could be left to management to determine, but that 
is open to question.  Is there a University-wide COI program, Professor Bornsztein asked?  That is 
handled through the compliance office, Professor Hanna responded, but she agreed this Committee should 
reiterate the point made by the Senate Research Committee that there needs to be a dispute-resolution 
mechanism of some kind. 
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 Professor Sheets referred next to Section VI, which addresses prohibited external relationships or 
activities.  The language provides that  
 

Covered individuals may not participate in relationships with business entities that: 
 

--  Result in direct payments to the covered individual that are intended to improperly generate 
business for a business entity or are solely or primarily intended to improperly influence how the 
covered individual conducts University-related activities.  In a clinical setting, these payments 
may be intended to induce patient referrals or influence the recipient’s prescribing practices or 
medical decision-making.  This prohibition applies to "switching arrangements" in which a 
covered individual is influenced by financial gain to change the selection and/or use of an item 
used in University activities or in clinical practice from a competing product to the product of a 
particular business entity.  

 
Regarding the first sentence of the bullet point, who decides the meaning of "improperly," he asked?    
"Improperly generate" leaves a lot of discretion in the hands of a committee or an administrator, Professor 
Sheets said.  The language might be better if the word "improperly" were eliminated.  Professor Kulacki 
said he read the entire bullet as applying to the Medical School.  (It was noted that General Counsel Mark 
Rotenberg had explained that this language paralleled state criminal statutes covering state employees 
who direct business to a particular company.)  Professor Sheets said the criminal statute would also define 
improper behavior; the term needs definition because it limits the kind of business activity permitted.  If 
the language is to imitate criminal statutes, it should look at the definitions as well. 
 
 Professor Sheets looked next at language in Section VII dealing with consulting relationships 
with business entities: 
 

--  Before consulting services are provided that overlap with a covered individual’s University-
related expertise and/or University-related activities, the covered individual and the business must 
enter into a signed, written agreement that: 

--  Identifies a legitimate need for the services provided; 
--  Provides specific information regarding compensation, deliverables, timeframe, and 
the services to be rendered; and  
--  States that the covered individual is acting solely in his or her individual capacity and 
is not speaking for or on behalf of the University. 

 
The language requires a written agreement that identifies a "legitimate need."  Is an associate dean free to 
say that the need is not legitimate and thus in violation of the policy, Professor Sheets asked?  The clear 
cases will be easy; there will be cases where there is room for reasonable disagreement.   
 
 Professor Kleiner asked about the language that immediately follows that quoted above: 
 

--  Compensation must be consistent with and may not exceed the fair market value of the 
services provided.  It may include reimbursement for reasonable and actual expenses for travel, 
meals and lodging.  “Reasonable” means consistent with the provisions and requirements of the 
University administrative policy:  Traveling on University Business.   
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What is "fair market value," he asked?  Professor Hanna noted that there is a definition:   
 

Fair Market Value 
The rate of compensation paid under a consulting agreement to a covered individual that 
meets the following criteria: 

 --  The compensation rate: 
   --  Reflects the expertise and credentials of the covered individual; 

--  Is comparable to the compensation paid to the covered individual’s peers at 
the University; 

   --  Is reasonable in the context of the services provided; 
--  Does not include an enhancement in exchange for an agreement to 
improperly: 

    --  Make or induce others to make referrals to the business entity; 
--  Make or induce others to endorse the products or services of the 
business entity; and/or  
--  Improperly influence research results to benefit the interests of the 
business entity. 

--  Where there are no comparable peers at the University, the covered individual 
must obtain, at the covered individual’s expense, the services of an outside 
consultant to establish a "fair market value" compensation rate unless the 
proposed rate does not exceed $ ____ per hour or a per diem rate of $ _____,  
--  In no circumstance should the total compensation earned in one calendar year 
exceed $_____________.  

 
If one is an expert witness, Professor Kulacki said, fair market value can be set by the urgency of the 
testimony and the amounts can be astronomical.  If one provides special expertise or has unique 
knowledge of an issue or process, Professor Kleiner said, how is fair market value to be set?  Professor 
Kulacki said that attorneys in litigation want "hired guns" and he has heard that expert-witness fees can be 
outrageous. 
 
 Professor Hanna wondered if traveling first class would be a violation of the language in Section 
VII, since academics do not usually travel first class.  Professor Kulacki pointed out that state funds 
would not be involved, although that may be a moot point.  It might be considered above fair market 
value, Professor Hanna said, given University guidelines. 
 
 Fair market value is related to legitimacy, Professor Sheets said.  The terms need to be clarified or 
eliminated.  He noted a case in which he was involved that facilitated a lawsuit; one could argue that was 
not legitimate.  Unique skills can be hard to find or be specific to a particular organization, Professor 
Kleiner added, which makes it often most difficult to measure fair market value.   And the definition of 
the phrase is murky. 
 

Professor Sheets next considered Section XI, Using Educational Materials Developed and 
Provided by Business Entities: 
 

--  Educational materials developed and provided by business entities, and used in connection 
with University activities, must have an educational purpose and must not be used to advertise or 
otherwise promote a product or service of a business.   
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--  When using non-branded educational materials developed by a business for teaching purposes, 
faculty must disclose the name of the entity that developed the materials to students. 

 
"Educational materials" is an undefined term, he said.  What if he asks for advice from the Arboretum 
about prairie grasses and they provide a list of vendors; does that promote business?  Are lists of prairie-
grass vendors educational materials?  Dr. Littlefield inquired if it is permissible for the Carlson School to 
use case studies that the Target Corporation provides every year.   
 

Professor Hanna turned to Section IX, Presence of Business Entities on Campus:  
 
--  Representatives of business entities are not permitted in any University research, clinical or 
teaching areas, unless invited by faculty or staff. 
--  Any food provided in connection with a campus visit by a representative of a business entity 
must be provided and paid for by the University department or unit that approved the visit. 

 
Does the language prevent a business entity from renting a room?  The language includes non-profits, 
religious groups, and so on, Mr. Croce observed.  This is a public university; does it wish to bar groups 
from campus?  (It was noted that the intent is to bar groups from non-public spaces, such as patient-care 
areas and student lounges, but that the University cannot bar organizations from public spaces.)  Does this 
language also mean businesses cannot pay for student events, Dr. Littlefield asked?  The Carlson School 
has student events for a week that are paid for by businesses.  Professor Kleiner said that the Humphrey 
Institute sometimes has events paid for by non-profit organizations.  Professor Hanna said that Campus 
Life student clubs solicit support from many businesses.   What if a microscope manufacturer provides a 
free pizza lunch so students can look at their microscopes?  She said that General Counsel Rotenberg has 
indicated those events would be permissible if the money went to the department and it paid for the lunch. 
 
 What about recruiters who want an administrator or faculty member to go to lunch with them?  Is 
that acceptable, Professor Kleiner asked?  It cannot be one person, Mr. Croce said; the lunch must be 
modest, Professor Ropers-Huilman observed.  She suggested that different areas of the University may 
have different definitions of what is modest.  The University needs to be sure to monitor undue influence 
from business relationships on academic work, while simultaneously allowing relationships between 
business and academic partners if they foster the university's goals.  This is especially true in difficult 
financial times. 

 
Professor Fulkerson next asked about language in Section IV, Disclosures of a Covered 

Individual's Conflict of Interest as Required by a Conflict Management Plan: 
 

Whenever a conflict of interest review committee determines that a conflict of interest exists and 
the management plan developed to address the conflict has been issued, the covered individual 
must make the disclosures required by the terms of the management plan, consistent with the 
provisions below.  A conflict of interest review committee may also require disclosures that are 
beyond the scope of this section.   

 
Disclosure to students 

--  Teaching:  Where a covered individual has a conflict of interest that involves the 
individual’s teaching, the covered individual must disclose the relationship that gives rise 
to the conflict to students on each course syllabus.  For independent studies or other 
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classes without a syllabus, the covered individual must provide this information in 
writing to students before the course begins. 

 
What is it that must be disclosed on a syllabus, she asked?  That one is using one's own text, Professor 
Kulacki asked?  Or not taking the money from the sales of the text, Professor Kleiner asked?  Or if one is 
teaching about medical devices and is a consultant to the company, Professor Hanna asked?  What about 
if one is teaching English, Professor Bornsztein asked, and has stock in a particular publishing company 
whose books he or she is recommending for the course?  That example, he said, happens a lot outside 
English departments. 
 
 The draft policy flies in the face of the land-grant tradition, Professor Kulacki commented.  For 
over 100 years University faculty have worked with companies on processes and products.  The economy 
has changed and faculty members now work with a large range of entities.  This policy works against 
those interactions and proscribes the ability to interact.  At the macro level, Professor Hanna said, she 
would not want to see the University adopt a policy that is so restrictive that no one can live up to it.  If it 
is so restrictive that no one can follow it, it will not be taken seriously.  The policy also hurts students, Dr. 
Littlefield said.  Professor Hanna noted in addition that most departments don't have the funds to buy desk 
review copies of texts. 
 
 The policy targets individuals when the University is also receiving money from organizations, it 
was observed.  Chicano Studies might complain, for example, that the University's agricultural programs 
receive money from agribusinesses that oppose rights for farm workers.  Is that disclosed?  That is also a 
problem. 
 
 Professor Kleiner asked if the purpose of this lengthy policy is to specify each item that could be 
a COI.  What is the objective of the policy and how does it fit within the stated University policy to make 
this institution one of the top three research institutions in the world?  Professor Cherkassky concurred 
with the question:  he said no policy can cover all of life's situations and that it would be better to 
emphasize principles and issue guidelines, because no policy can cover everything.   
 
 Professor Kulacki said financial interest should be defined at a reasonable level, above which it 
would be flagged; he suggested $25,000.  By setting that level, one can eliminate a lot of worries and 
reporting.  The bar should be set low enough to catch egregious actions but not so low that it makes 
everyone feel guilty.  If one goes out to dinner with a recruiter and he or she buys a $200 bottle of wine, 
does one refuse to drink it?  One should be gracious. 
 

The policy should not be overly detailed, Mr. Croce agreed, and while it may be that the idea of 
the non-financial, non-business relationships affecting decisions is clear when explained (e.g., directing 
University business to a company with a good friend working for it), but a dean might not understand 
that.  Professor Sheets considered the same language:  "Covered relationship:  Any business or financial 
interest or a relationship of a non-business, non-financial nature that may create a real or perceived 
conflict of interest or that might influence the way in which a covered individual conducts University 
activities."   If a political science professor belongs to moveon.org, must he or she disclose it on a 
syllabus and report it on the REPA?  Or what if one is a member of a church, and contributes money to it, 
and one's beliefs affect what one does, Mr. Croce asked?   
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 If this is a preamble, the overall policy will need to be a large volume, Professor Kleiner 
commented.  There is potentially a lot of make-work for attorneys and administrators in this policy, but it 
may not help the University get its work done.  Professor Bornsztein commented that a short Board of 
Regents policy is not a bad thing.  [The Regents policy can be found at 
http://www1.umn.edu/regents/policies/administrative/Individual_COI.pdf] 
 
 Professor Hanna noted that there is state statute and a University Purchasing Services Code of 
Ethics for buyers that limits gifts to a nominal (under $5) value.  Why is the University proposing a zero-
tolerance policy?  Dr. Littlefield said that there would still be a problem with textbooks.  Professor 
Ropers-Huilman said that if one receives an examination copy of a text, and decides to use it, that is 
directing business to a company.  Professor Kulacki commented that textbooks are a solicitation to 
business and there is nothing wrong with that. 
 
 Professor Kulacki said the Committee could not rewrite the policy.  Professor Kleiner said that 
the Committee is concerned about the detail and restrictions on the running of the University in a fair and 
productive manner.  Professor Hanna commented that one FCC member has observed that the focus 
should be on high-risk activities and that the University should not worry about the low-risk COIs not 
because they are low risk but because they are so costly to administer. 
 

Professor Sheets said his concern with the policy as written is its potential to be used by an 
administrator for illegitimate purposes.  For example, he said, the language of Section II about 
determining when a conflict exists, "Whenever a covered individual’s financial and/or business interest, 
or a relationship of a non-business, non-financial nature, is under review by a conflict review committee, 
the covered individual will have an opportunity to provide information to the committee either in person 
or by the submission of a written statement and/or the provision of other written information," allows 
someone to provide information to the committee.  That is too vague; the individual should be notified 
promptly of any review and the opportunity to provide information and be guaranteed the committee will 
make no findings until there has been a reasonable opportunity to provide that information.  It is critical 
that the individual be notified of the investigation and have an opportunity to respond before it is 
completed. 

 
Professor Hanna said that what struck her, about all the detail in the policy, is that she would not 

want so much detail that an administrator could use it punitively against someone who has done 
something innocently.  There needs to be a provision for appeal, Professor Sheets reiterated.  And there 
are processes available, such as the Judicial Committee if the protections of the tenure regulations are 
implicated.  Or the Conflict Resolution Office for other disputes, Professor Hanna observed. 

 
Professor Fulkerson wondered whether the original idea, that the Medical School should have its 

own policy and the University have a shorter one, might be a good idea.  If individual colleges have 
issues specific to the type of work they do, perhaps a short and clear University policy could guide units, 
but each unit could develop specific and relevant guidelines that make sense for them.  It is difficult to see 
how such a detailed University policy would apply to everyone, when people do such different work.  
People will be word-smithing this policy a great deal.  The University needs a clear policy to catch the 
bad things; individual units could expand the policy in their unit.  The sanctions are vague, Professor 
Wojtaszek said; there is no sense of order.  If there are to be different policies across colleges and units, 
the consequences should be the same across the institution.   
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 Professor Hanna said she disagreed with the suggestion of separate policies for different units and 
expressed hope that there can be a unified policy for the institution, something that could be accomplished 
with less language.  She said she would not like to see the colleges spending time and energy developing 
their own policies.  Professor Sheets agreed and said there needed to be a more streamlined policy.  He 
pointed out that a principle of statutory drafting and interpretation is that the inclusion of one thing 
implies the exclusion of another, so a longer policy actually creates more loopholes; a broader policy 
would be more effective.  Briefer and broader with more definitions, Professor Hanna agreed. 
 
 Professor Ropers-Huilman asked if the Committee will see the policy again.  It can ask for it, 
Professor Hanna responded.  Professor Kleiner said the University needs a policy that is not a barrier to 
the ability of faculty members to get their work done and provide services to students and citizens of the 
state.  Professor Cherkassky repeated his point that any policy should be principle-based, not rule-based; 
this draft is impossible, he said.  One could identify a lot of legitimate activities that would be a violation, 
Professor Kleiner agreed.  The University needs a policy, Mr. Croce maintained; Professor Kleiner agreed 
but said there is a difference between a lengthy and detailed collective-bargaining contract and a clearly-
defined policy. 
 
 Mr. Croce referred to language in another section of the draft, Section X, Education and Training 
Sponsored by Business Entities:  "Business funding for continuing education events held at the University 
must be in the form of a grant made to a central administrative unit which is unrestricted with respect to 
the content or format of activities for which it may be used.  These educational events must meet 
professional continuing education requirements for educational content."  What if a labor union wanted to 
give money to the Carlson School related to labor?  If the money is given at too high a level, it may not be 
used for what is intended.  Professor Hanna agreed there needs to be a definition of "a central 
administrative unit."  What about a pet-food company that pays for a workshop that provides continuing-
education credit, she asked?  That would be acceptable if a central administrative unit approved it, 
Professor Bornsztein suggested.  It may be that an administrator would want overhead expenses for these 
services, Professor Kleiner commented.  If one is organizing an event, one does not want to have to deal 
with a central administrative unit because that would take a lot of time, Professor Cherkassky said; he 
would decline to organize an event if that were required. 
 
 Professor Wojtaszek observed that the "public trust" is referred to twice in the policy.  In the 
Guiding Principle the policy says principled relationships are needed and "do not erode" the public's trust, 
suggesting the University has the trust and does not want to lose it.  In the "Reason for Policy," the reason 
is to "gain and maintain the public's trust," implying that the University does not have it and needs to 
regain it.   
 
 Following a brief discussion about ownership in stock through retirement funds and mutual funds 
(which are specifically excluded from the policy), Professor Hanna adjourned the meeting at 4:05. 
 
      -- Gary Engstrand 
 
University of Minnesota 
 


