
 
Minutes* 

 
Faculty Consultative Committee 

Thursday, December 18, 2008 
1:15 – 4:00 

238A Morrill Hall 
 
 
Present: Emily Hoover (chair), Gary Balas, Nancy Carpenter, Carol Chomsky, Shawn Curley, 

Dan Dahlberg, William Durfee, Janet Fitzakerley, Marti Hope Gonzales, Michael 
Hancher, Kathryn Hanna, Caroline Hayes, Brian Isetts, Jeff Kahn, Judith Martin, Michael 
Oakes, Nelson Rhodus, Martin Sampson, Becky Yust 

 
Absent: Cathrine Wambach 
  
Guests: Provost E. Thomas Sullivan; President Robert Bruininks; General Counsel Mark 

Rotenberg 
  
Other: Sharon Reich Paulson (Office of the Provost); Kathryn Stuckert (Office of the President) 
 
[In these minutes:  (1) classrooms in academic buildings; (2) discussion with Provost Sullivan; (3) 
copyright and related matters; (4) discussion with President Bruininks (to be reported later); (5) academic 
freedom:  foundation and current threats] 
 
 
1. Classrooms in Academic Buildings 
 
 Professor Hoover convened the meeting at 1:15 and noted the email exchange that Professor 
Balas had started about classrooms.   
 

Professor Balas explained that his department is trying to renovate classrooms in its building and 
has been informed that it will cost about $8 million simply to bring the building to code to allow for 
renovation of the classrooms.  He reported that Associate Vice President Kvavik had asked why the 
University would spend all this money on classrooms in academic buildings; it is Dr. Kvavik's view that 
classrooms should be moved to other buildings and academic buildings should include only faculty and 
research.  Notre Dame, for example, has taken classrooms out of academic buildings.  In addition, 
Professor Balas reported, Vice President O'Brien had said one reason to take classrooms out of academic 
buildings is that it is less expensive and more efficient to shut classroom buildings when they are not in 
use.  Professor Balas said that the administrative position on where classrooms should be located is the 
complete opposite of his view.  The Science Teaching and Student Services building is a good example of 
the need to involve faculty in the design of buildings used for teaching. It is important for the 
administration to make informed decisions with faculty and student consultation.  A future with faculty 
on one part of the campus and undergraduate students on another should be avoided at all costs.  The 
proposed new Physics building, at $80 million, would have 50 faculty and no classrooms, which 
unfortunately will separate research and teaching.  He asked that the Committee (or the Committee on 
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Educational Policy) take this issue up before the University designs a host of new buildings with no 
ability for faculty and undergraduate students to interact. 
 
 Professor Martin reported that the Campus Master Plan is silent on the issue that Professor Balas 
has raised.  The plan does not get to the level of what is inside buildings, but there are principles that 
come into play.  Professor Curley noted that both of the Carlson School buildings are mixed use and 
include classrooms.  And the pressure for more classrooms is great because some buildings are going off 
line (such as 1701 University Avenue), Professor Hanna pointed out.  Professor Balas said he was 
concerned that no one is overseeing long-term mixed-use building planning and asked if it is possible that 
all the new Academic Health Center buildings will have no classrooms.  The East Gateway buildings are 
not scheduled to have any, Professor Martin said.  Professor Hoover asked if the Classroom Advisory 
Subcommittee has been involved in the discussions about long-term classroom needs; Professor Martin 
thought that Mr. Fitzgerald, the Director of the Office of Classroom Management, may have been 
involved. 
 
 Professor Durfee suggested that there needs to be an additional principle in the Campus Master 
Plan, that teaching and research must be integrated.  There is also a need to understand the process and 
procedure for faculty participation in decisions, not just words in the plan, Professor Curley added.  
Professor Martin said such a change could be made and that it is important that all who are involved in an 
academic building have a voice, including the Classroom Advisory Subcommittee. 
 
 Professor Balas suggested the Committee should invite people to a meeting in order to get a better 
idea of planning for future buildings and classrooms.  Professor Carpenter said they should also be asked 
to bring convincing data about costs.  Professor Hancher said the administration may have the case on 
costs but there are other principles involved.  What are the best practices at better universities?  Is there a 
national trend?   
 

Professor Balas said he thought all new buildings could be equipped with zone heating with a 
shutoff, for example, so a building could serve both purposes, research and teaching, and still remain 
energy-efficient.  Obviously building costs need to be considered when this is done. Buildings should not 
have to be either/or, and if there are only big classroom buildings, undergraduate students would never 
interact with faculty.  To what extent has that already occurred, Professor Fitzakerley asked?  Professor 
Balas said he doesn’t want this philosophy to guide building in the future.  Professor Dahlberg expressed 
incredulity that ALL classes would be moved out of academic buildings.  He said he could understand an 
argument that big classes might be in a centralized facility, but not upper division and graduate classes.  
Professor Balas said there was never any discussion regarding moving all classrooms out of academic 
buildings.  He said there is opposition to large classrooms—though this may be due to the current 
perceived view that there are sufficient large classrooms across campus to handle the demand.  Professor 
Dahlberg said that Physics would have needed to increase its faculty by 50% if all the classrooms were 
the size the administrators wanted.  Professor Martin pointed out, however, that administrators DO care 
about large classes—because the University's financial model depends on them.   

 
Professor Sampson said it is necessary for the Committee to try to fix the process of capital 

planning. 
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2. Discussion with Provost Sullivan 
 Professor Hoover welcomed Provost Sullivan to the meeting.  The discussion focused on what the 
University knows now about the budget.  The Provost touched on the consultation process, the 
opportunities for suggestions, the compact process, and other elements of the budget. 
 
 Provost Sullivan said the administration wants to reach out with as much information as possible 
when it receives it but said people must be mindful that the process is fluid.  He has met with the Senate 
Committee on Finance and Planning, the deans, and college financial officers; the President will 
communicate often.  As the situation changes, they may need more regular opportunities to meet with this 
Committee, perhaps on short notice.   
 
 They hope through consultation to learn where people inside the University believe that that there 
can be budget cuts or operating cuts.  Everything must be on the table, and while people may disagree 
about the decisions, they want to hear and listen.  The administration will hold off on compacts until late 
January or February because the University will have no concrete numbers before the Governor's budget 
recommendation on January 27.  Traditionally, the University receives close to what the Governor 
recommends.  The administration will send out collegiate budget instructions once they know the 
Governor's recommendation. 
 
 The Provost commented that if cost pool units are cutting, the cost pool charges for these units 
should go down.  But there are regulatory, legal, and safety constraints, and contracts that must be paid, 
which will drive some costs.   
 
 The hiring pause was originally directed at positions vacated by those who took advantage of the 
retirement incentive and was later expanded to all positions.  University job postings are now at about 
20% of the normal level.  Some positions are being filled, but regardless of title or salary, each must be 
approved by the department head, the dean, and the senior vice presidents.  They are filling positions 
where there is substantial need (such as when a modest-sized but distinguished academic department lost 
six faculty or where teaching required courses for degrees or accreditation can only be offered if positions 
are filled).   
 
 Professor Durfee asked about the consultative process that would be used for the upcoming 
budget.  Provost Sullivan said that as soon as they receive the Governor's recommendation they will ask 
that a meeting of this Committee be called.  They expect to have alternatives and cost/benefit analyses to 
share and will want the Committee's thinking about implications and consequences.   
 
 Professor Martin noted that Senior Vice President Cerra has indicated the new clinics will be 
delayed because of the budget situation; are there other things the administration is thinking about 
pushing back?  There are two factors they must look at for capital projects, Provost Sullivan said:  the 
debt service the University incurs and the cost to operate the new facility.  There are a lot of projects 
planned; what they must do is figure out the debt service the University can handle.  On the other hand, 
the University has a public responsibility and he would argue that it can act more quickly to start 
construction and thus provide economic activity and serve the public good—if it can handle the finances.  
Moreover, if there is a pause in construction, there could be major problems in 3-5 years when the 
University would need faculty and research funding.  One big difference between the University and 
private institutions is that private institutions typically build from endowment funds while the state pays 
for two-thirds of most University buildings—and University funds for those buildings are often donated.  
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Professor Stinson, the State Economist, estimates the state lost 16,000 construction jobs; the University 
has an opportunity to help and at the same time help ensure that its future is brighter because it will have 
the buildings it needs.   
 
 Professor Yust asked how federal government actions might trickle down to the University and 
inquired if the consultation would be about principles or about final decisions.  On the latter, Provost 
Sullivan said it would be both:  principles, values, policy implications, consequences, tradeoffs.  The 
primary goals will be to retain excellence and momentum and to protect jobs and avoid layoffs.  There 
has been no formal decision about salaries, but when one looks at the layoffs that would be required in 
order to fund salary increases, one can see the potential problem.   
 
 Even with cuts there will be cost increases, Professor Kahn observed.  What will they be?  They 
do not have a bottom line yet, the Provost said, but there are examples.  The fringe benefit rate will go up 
$22 million, something over which the University has no discretion.  There will be 27 payroll periods that 
cannot be adjusted for union workers, which will be $27 million the University must pay.  Those 
increases will occur on top of any cut in state funds.  The University will also obviously be obligated to 
pay for utilities, meet contracts, and so on.  Professor Martin added that Mr. Pfutzenreuter has estimated 
the inescapable increases will total between $60 and $70 million.   
 

The situation will be tougher than it was in 2003, Provost Sullivan concluded.  At that time the 
University saved $50 million in health-care costs and increased tuition by 14% two years in a row.  The 
options are more restricted now. 

 
Professor Yust commented that there was a culture of saving energy a couple of decades ago that 

is not evident now; she said she does not see any similar esprit de corps now.  Provost Sullivan said that 
over a decade ago he raised the question of whether the University should close for two weeks over the 
long holiday period.  Arizona did so and saved $6-$7 million in one week.  They are thinking about 
whether that would work today, perhaps next year.  Essential facilities would need to remain open but the 
University could perhaps save $15-$20 million.  At Arizona, everyone had to take vacation the week the 
campus was closed.   

 
Professor Isetts noted that there was a salary freeze in 2003-04; if there were one again, would 

that affect faculty going up for promotion and tenure?  Provost Sullivan agreed that there is a question 
about whether those individuals should be exempted.   

 
The Committee discussed with the Provost the impact of the economic situation on the upcoming 

capital campaign.   
 
Professor Balas said the Committee has been hearing about the University's fixed costs but also 

about how the price of higher education nationally is increasing faster than people can afford.  
Affordability is the biggest issue in higher education, the Provost agreed.  There are three cost drivers for 
the University: compensation (of the $702 million the University receives from the state, 70% goes for 
personnel), facilities, and technology.  The University needs to tackle the issue head on, Professor Balas 
averred, because the legislature will say the University cannot keep increasing tuition.  Provost Sullivan 
said there is also a need for more education about costs because few students pay full tuition; the 
University needs to provide information about the actual cost to students.  The University provides about 
$200 million in financial aid, about 50% of students are on aid, and the discount is about $6000.  If tuition 
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is $10,000 and the average discount is $6000, the University is a good deal.  And tuition is free if the 
student's family income is less than $50,000.  The Committee urged that the administration make more 
widely-known how much aid students receive and what the actual costs are.   

 
It was also agreed that a statement from the Committee to the faculty about cost-savings and 

where prudent savings can be achieved.  Professor Hoover thanked the Provost for joining the meeting. 
 
3. Copyright and Related Matters 
 
 Professor Hoover noted that a faculty member had brought up several issues related to how the 
copyright policy is being implemented.  Professor Chomsky suggested that the questions could be 
addressed by trying to determine how the copyright policy is working on the ground.  Many of the issues 
(e.g., what requests are being made to faculty to participate in departmental or college projects, are 
teaching materials being collected and packaged using departments resources) may be considered human 
resources and educational policy issues rather than matters of copyright law.  There are a lot of questions 
still to be answered and there needs to be a way to monitor and understand what is happening and respond 
if there are concerns.  
 
 At this point the President joined the meeting so Professor Hoover suggested the Committee 
continue the discussion at a later time. 
 
4. Discussion with President Bruininks 
 
 Professor Hoover next welcomed the President to the meeting.  The discussion touched on several 
topics, to be reported later. 
 
5. Academic Freedom:  Foundation and Current Threats 
 
 Professor Hoover welcomed General Counsel Mark Rotenberg to the meeting to discuss the 
current state of academic freedom and threats to it. 
 
 Mr. Rotenberg said he was honored to speak to the Committee on such an important subject.  He 
said he wished to begin by outlining the legal sources of the principles of academic freedom (which arose 
largely in the context of K-12 education) and talk about who has it (which is an interesting question that 
opens the gate for a number of interesting public policy questions) and the occasions and locations where 
academic freedom is an issue. 
 
 The core principles of academic freedom emerged initially from within the academy itself, in 
particular, within the evolution of higher education in the United States and Europe.  Secondarily, and 
later, those principles were reflected in judicial decisions, which sit in an interesting posture vis-à-vis the 
traditions of academic freedom in higher education.  They are not co-extensive or synonymous and they 
are not the same.  One must be conscious of the difference between academic freedom as it emerged from 
the history and culture of higher education and what the law comprehends as academic freedom. 
 
 The law sees academic freedom in two "silos," employment law and constitutional law.  Most 
universities have a tenure code, enforceable as a contract, and lawyers see that arrangement as a subset of 
employment law.  A tenure code elaborates a set of employment law terms and conditions, and state 
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courts have developed a jurisprudence that elaborates upon that particular employment contract.  By 
contrast, in many federal court cases, academic freedom is seen as a special concern of the First 
Amendment; it is an issue of constitutional law rather than a subset of employment law.  There are 
important policy implications for considering academic freedom as a contract or as a special concern of 
the First Amendment. 
 
 In terms of who has academic freedom, the faculty have it, a bundle of rights they carry around 
that they can assert against others (normally it does not matter whether they are tenured or not).  Students 
have academic freedom; the Supreme Court has recognized First Amendment implications in the specific 
context of student rights.  Public and private institutions have academic freedom.  The University of 
Minnesota often characterizes its institutional academic freedom as "constitutional autonomy" because 
the University charter and state constitution grant the institution broad autonomy from the executive and 
legislative branches of state government.  The contours of institutional autonomy are sometimes broad 
and sometimes narrow and they may conflict with the academic freedom of faculty and students (e.g., if 
the University asserts the right to govern itself, and the faculty don't like the governance, who wins?  Who 
wins in a faculty-student disagreement when a faculty member says a student was offensive in the 
classroom?)  The question about who has academic freedom signals a set of issues on how academic 
freedom claims are resolved. 
 
 The occasions and places from which academic freedom claims emerge are several.  First, they 
arise in the context of teaching and classroom activities; that site is the locus of many cases and the 
contours of academic freedom are broadest in the classroom for faculty and students.  Academic freedom 
issues also arise when grading and student evaluations.  There, important institutional interests come into 
play:  faculty say they have the academic freedom to assess students and assert that the dean or 
administrator cannot change the grade, but the student may claim the grade is unfair because the faculty 
member disagreed with his/her viewpoint on a controversial topic.   A third area where academic freedom 
issues arise is in research and publication:  what research will be conducted, what will be published, how 
it will be published—these are often delicate issues.  In promotion and tenure, for example, the University 
may critically evaluate where something was published, which affects the individual's career.  That can 
run contrary to the faculty member's academic freedom to choose where he or she will publish.  In 
financially troubled times, one might see administrators try to direct research ("this is worth researching, 
that is not"), but faculty see research choice as a core element of academic freedom.   
 

A fourth area where academic freedom may come up is in governance matters, and it came up 
starkly in the Garcetti case that the Academic Freedom and Tenure Committee has discussed on several 
occasions.  In that case, the U.S. Supreme Court held that when someone writes a memo (or "speaks") on 
something as part of what he or she was employed to do, such speech is not protected by the First 
Amendment, and the employee can be disciplined or terminated.  The Court specifically noted that it did 
not decide whether the ruling applied to scholarship and teaching in public educational institutions. 

 
Why was the question of scholarship and teaching raised in Garcetti, Professor Hancher asked, 

since the facts of the case did not involve scholarship or teaching?  Sometimes because dissenters raise 
the issue in drafts of opinions, Mr. Rotenberg explained, so the majority may respond.  There is jockeying 
for votes and the majority may offer a sentence to assuage a prospective dissenter.  Or it may be that the 
Court is making a nod to amici briefs, some of which may be written by important groups, to indicate it 
has carefully considered the briefs.  In this case, Justice Souter dissented and said he hoped the ruling did 
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not imperil First Amendment academic freedom in public colleges and universities; majority opinions 
often take note of such points made by dissenters. 

 
Supreme Court employment law decisions that implicate the First Amendment, like Garcetti, 

have created a deep unease among many faculty.  If speech one is hired to perform is not protected, then 
what about the rights of public-university faculty?  Public-university faculty are specifically hired to teach 
and do research; are such activities now unprotected under Garcetti?  The proposed amendments to the 
Regents' Academic Freedom and Responsibility policy address the issue in the context of participation in 
shared governance:  if faculty participate in University governance and speak out on a governance issue, 
the amendments provide that such speech would indeed be protected.   

 
Challenges to academic freedom come from several directions.  First, the Garcetti case:  the 

Supreme Court left in an uncertain position academics invited to participate in the conversations about the 
future of the institution who say something contrary to the views of the deans or administrators.  Second, 
students versus faculty:  this is a delicate area because the courts often have been more focused on 
students and parents than on the faculty.  It is a serious issue when students attack faculty or faculty attack 
students based on controversial ideas they express.  Third, more long-term, at a macro level, is control 
over the research agenda.  (1) Universities are seeing more and more data requests from industry because 
competitors want to see pre-emergent research in order to gain a competitive edge.  If a researcher has 
shared data with colleagues or others before it has been released, then the University may be required to 
produce it on request, and intrusion into research has become more problematic.  (2) Animal-rights 
activists are demanding names of researchers, shipping manifests so they know when animals are being 
shipped, morbidity reports, and experiments being performed.  Individual faculty have had data used 
against them both in person and their property.  (3) State legislative priorities can intervene; the 
legislature may want stem-cell research (or not want it), may want research on transportation and bridges 
(or not like it), and so on.  (4) What could be among the most important factors affecting the research 
agenda is the changing nature of philanthropy and donor relations with institutions.  In the past, most 
donors had little interest in what exactly was going on in the lab, and were honored to give to their alma 
mater and then largely defer to it regarding use of funds.  Things are no longer like that; the most recent 
donation, for diabetes research, is more like a research grant proposal with timetables and deliverables.  
Princeton University just settled a case involving a major donation; their litigation costs were about $40 
million, so these cases can be very expensive. 

 
Professor Hancher noted that Mr. Rotenberg had used the term "faculty" in his discussion.  

Presumably the term means more than just tenured and tenure-track faculty.  Mr. Rotenberg said the 
courts look at the term on a case-by-case basis.  Institutions use it in different ways:  Medical School 
adjuncts are often attenuated from the University while other adjuncts are more closely associated with it.  
It is not clear if the courts would protect adjunct faculty.  Some adjunct faculty may be deeply involved in 
a department and teaching on campus.  The formal title and whether or not the individual is tenured might 
not be dispositive.  He said that in academic freedom questions the University would assert that the term 
encompasses the larger group, not just tenured and tenure-track faculty.  
 
 Professor Yust said that someone can say something rude or not civil and claim academic 
freedom.  Is there a conflict between the Code of Conduct and academic freedom?  There is, Mr. 
Rotenberg responded.  However, the Code of Conduct is not intended to define rights and responsibilities 
like the tenure code does; the Code of Conduct is more aspirational and hortatory.  Students and faculty 
may not use the Code of Conduct as a legal weapon against one another; it is a guide, an aspiration, for 
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how to get along.  By contrast, the tenure code and other employment policies (e.g., non-discrimination) 
are binding and may serve as a basis for legal claims. 
 
 Professor Kahn recalled the news from the University of Illinois banning bumper stickers and 
buttons.  Is that on the cusp of what Mr. Rotenberg was talking about or is that a one-time incident?  Is it 
something the faculty should be watching for?  Generally speaking, in higher education the expression of 
extreme political views does not get people's goat (unlike in K-12 education), Mr. Rotenberg said.  Tinker 
v. Des Moines is the seminal case, which upheld a constitutional right of students in a K-12 school to 
wear armbands to protest the Vietnam War.  The Supreme Court has imposed strict limits on the right of 
educational institutions to restrict the expression of political views.  With employees, the courts are more 
restrictive, and courts are often more solicitous of student academic freedom rights than those of the 
faculty.  Judges normally will say that if one is paid to teach engineering but instead lectures about 
Holocaust denial, the institution can discipline the individual:  that is not what they are paid to do, even if 
it is an important issue.  If a student wore a swastika, that would be a tougher case if the institution tried 
to discipline him or her.  But the state can take steps to control rowdiness and those who incite it. 
 
 Professor Durfee observed that the activity surrounding the "Academic Bill of Rights" advanced 
by Mr. Horowitz seems to have tapered off.  Have students at the University brought cases under the 
Regents' academic freedom policy?  They have not, Mr. Rotenberg said.  They have argued that under the 
First Amendment they have the right to form student organizations and exclude those who do not 
subscribe to its religious tenets.  They maintain that the First Amendment provides a right of association 
and to associate only with one faith tradition, and that the University violates their First Amendment 
associational rights if it forces the organizations not to discriminate.  On rare occasions, a student has 
claimed his or her free-speech rights were violated in class; most such claims are related to religious 
issues (creationism, abortion/right to life, doctrinal questions) and claims that the University is 
pervasively secular and left-leaning, and that professors suppress dissenting views. 
 
 It is not clear where the bounds of academic freedom lie, Professor Hayes commented.  She is 
paid to teach engineering.  She could talk about the 35W bridge collapse and make statements that some 
might find objectionable.  The issue varies by discipline, institution, and department, Mr. Rotenberg said.  
Some may say that as a common-sense matter, CLA faculty have freer rein to "spout off" because it is 
easier in the "hard" sciences to say that something clearly is out of bounds than it is in history or political 
science or English—it is sometimes easier to say something is unrelated to the classroom topic in the hard 
sciences.  Mr. Rotenberg's reply is people have a wide turning zone in class; he teaches and knows that 
things can get out of bounds.  People may make observations in classes and his office (Office of the 
General Counsel) isn't interested in those instances.  In the case of the engineering faculty member talking 
about the Holocaust, an issue becomes troublesome when the Holocaust discussion goes on for hours and 
days.  It doesn't matter what the content of the discussion is, the fact is that those hours and days were lost 
to teaching the discipline.  So engineers are not banned from talking about religion or sex because they 
could be related to engineering.  That is correct, Mr. Rotenberg affirmed. 
 
 Professor Gonzales said "it's the economy, stupid."  Down the road, there are implications for 
academic freedom from declining state funds and federal funds going up and down:  there will be larger 
classes with more students who could be offended.  She said she did not believe the situation would be 
getting better. 
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 Professor Hoover said she now had a much better understanding of the context of academic 
freedom.  Committee members gave Mr. Rotenberg a round of applause. 
 
 Professor Hoover adjourned the meeting at 4:10. 
 
      -- Gary Engstrand 
 
University of Minnesota 


