
EQUITY, ACCESS & DIVERSITY 
MINUTES OF MEETING 
OCTOBER 9, 2003 
 
[In these minutes:  The University of Michigan’s affirmative action decisions 
and its relevance to the admissions process at the University of Minnesota] 
 
[These minutes reflect discussion and debate at a meeting of a committee of 
the University of Minnesota Senate or Twin Cities Assembly; none of the 
comments, conclusions or actions reported in these minutes represent the 
views of, nor are they binding on, the Senate or Assembly, the 
Administration or the Board of Regents.] 
 
PRESENT:  Mary Lay, Chair, Rose Blixt, Julie Sweitzer, Claire Walter-
Marchetti, Eric Burgess, Carol Chomsky, Jennifer Gunn, Amy Kaminsky, Jean 
Richards, Vanessa Bailey, Chelsea Jean Helmer 
 
REGRETS:  Beverly Balos, Sallye McKee, Benjamin Clarke, Margaret Moss, 
Jeffrey Roberts, Nena Fox 
 
ABSENT:  Don Cavalier 
 
OTHER(S):  Pearl Barner, Anne Wigdahl 
 
GUEST(S):  Karen Miksch, Tracy Smith, Wayne Sigler 
 
I).  Professor Lay called the meeting to order and asked those present to 
introduce themselves. 
 
II).  Professor Lay noted today’s agenda would be devoted to an overview of 
the University of Michigan’s affirmative action decisions and its relevance to 
the admissions process at the University of Minnesota. 
 
Tracy Smith, an attorney in the Office of the General Counsel, provided 
members with a bit of legal background related to the University of 
Michigan affirmative action decisions.  She began by noting that there were 
two University of Michigan cases: 

1. The undergraduate case 



2. The law school case 
 
Ms. Smith stated that the equal protection clause of the 14th amendment 
prohibits discrimination based on race.  This does not mean, however, that 
race-based decision-making is per se always unconstitutional.  The court has 
long held that race-based decision-making is constitutional if: 

• It is justified by a compelling governmental interest, and 
• The means are narrowly tailored to achieve that interest. 

Prior to the Michigan cases, the Supreme Court approved affirmative action 
outside of admissions in higher education, only if it was justified by a 
compelling governmental interest in remedying the present effects of past 
discrimination.  The rationale behind the law school case stems from the 
belief that institutions have the right to decide that diversity, as an 
educational matter, enhances the student body education. 
 
With regard to the law school case, the United States Supreme Court ruled 
in a 5 – 4 vote that student body diversity is a compelling governmental 
interest.  The University of Michigan law school clearly recognized that 
student body diversity served an educational purpose and it demonstrated 
that there was a compelling governmental interest, which would justify its 
race-based affirmative action policy.  It is important to note that the Court 
in its decision deferred to the law school’s educational judgment that 
diversity mattered.  Secondly, with respect to this case, the Court decided 
that the University of Michigan’s means were narrowly tailored to achieve 
its end.  The Court viewed the University of Michigan’s law school admissions 
program as flexible and non-mechanical.  Its admissions process included a 
review of every applicants file, it did not automatically award points, as well 
as the fact it had a broader definition of diversity than 
just race. 
 
With regard to the undergraduate case, the United States Supreme Court 
ruled, in a 6 –3 decision, to strike down the University of Michigan’s 
undergraduate admissions program.  While the Court recognized that 
diversity was a compelling governmental interest it did not like the means 
the University of Michigan used to achieve that end.  The Court objected to 
the undergraduate admission program’s point system.  The Court did not like 
the fact that applicants were automatically awarded 20 points based on 
their race and the weight given to this criteria.  In addition, the fact that 



applications were not individually reviewed unless they were flagged was also 
problematic.  Ms. Smith noted it is clear from this case, that there needs to 
be individualized, holistic review of all applications.  
 
The Office of the General Counsel (OGC) at the University of Minnesota 
hosted two seminars, one before and one after the University of Michigan 
ruling.  Admissions directors, deans, academic vice presidents, etc. were 
invited and provided with information on admissions guidelines.  Ms. Smith 
distributed two handouts to the Committee:  an overview of the University 
of Michigan cases and OGC Guidelines for Implementing Affirmative Action 
in Student Admissions at the University of Minnesota. 
 
Ms. Smith noted that the University of Minnesota, through the Regents’ 
mission statement and its EEO policies, believes it has made an educational 
judgment that student body diversity contributes to its educational mission.  
To ensure that the University’s means are narrowly tailored to achieve that 
end, the following guidelines have been established: 

• Use a single-track admissions system where all applicants compete 
against one another for the available seats. 

• Diversity can be achieved among the student body through flexible 
goals or aspirations. 

• Diversity must be considered broadly.  Race/ethnicity are only one of 
a number of factors that contributes to student body diversity.  
Other potential diversity factors may include: 

o Geographic diversity 
o Economic disadvantage 
o First generation college 
o Documented disability 
o Overcoming personal/family adversity 
o Strong work record 
o Positions of leadership 
o Record of community or public service 
o Special extracurricular involvement 
o Participation in college preparatory programs 
o Ability in multiple languages 
o Special talents 

• Give applicants an opportunity to demonstrate their potential 
contribution to diversity. 



• Conduct an individualized holistic review of each applicant’s file.  
Although fixed points cannot be awarded based on race/ethnicity, an 
applicant’s contribution to diversity can be taken into consideration in 
the admissions process. 

• Design a review process where each applicant under consideration is 
evaluated by at least one admissions officer/committee member with 
authority to make admissions decisions.  Automatic admit thresholds 
should not be used and automatic reject thresholds should not be 
used unless: 

o All applicants below the cut-off are considered without 
exception to be unqualified academically; 
o The cut-off is determined without regard to its effect on 
racial demographics of potentially admissible students; 
o The cut-off remains constant through the admissions cycle 
under review; and 
o There is no reaching below the cut-off to individually review 
an applicant based on race or any other factor. 

Ms. Smith added that it is acceptable to use academic scores to sort 
applicants into presumptive admit or deny categories so long as the actual 
admissions decision is made after an individualized review of the applicants’ 
file takes place. 
 
Ms. Smith further noted that Justice O’Connor in the Michigan law school 
case stated that affirmative action should not be a permanent state of 
affairs.  All higher education institutions should constantly be reviewing 
their affirmative action guidelines and policies to make sure they are still 
necessary in order to achieve their desired diversity goals.  Institutions 
should also continually explore alternative race-neutral methods for 
achieving these goals. 
 
A member asked given the current political situation in the State whether it 
is likely there will be a legal mandate to stop the University from using 
affirmative action as a means to achieve diversity.  Ms. Smith is unaware of 
any political interest attempting to bring this before the State legislature. 
 
Director of Admissions Wayne Sigler noted the University received 
significant inquiries a few years ago from the Center for Equal Opportunity 
requesting admissions data from the University and several other flagship 



universities.  In the University’s opinion, no statistically significant problems 
were uncovered in the University’s admissions program. 
 
Professor Lay asked whether all applicants are given the opportunity to 
demonstrate their potential contribution to diversity in an essay.  Mr. Sigler 
noted there is a place on the undergraduate application form for students to 
share information about themselves. 
 
A member asked whether these admissions guidelines will be an effective 
tool for maintaining diversity at the University.  According to Ms. Smith, the 
guidelines should have no significant impact on the University’s current 
undergraduate application process other than making it more difficult to 
achieve operationally. 
 
Mr. Sigler added that the University does not intend to change any of its 
undergraduate freshman admissions policies although it will need to change a 
few of its review procedures.  For example, the University plans to do more 
extensive reviews of academically strong applicants’ secondary factors.  
Also, in the past, transfer student application reviews were numerically 
driven by GPAs, however, in the future, the University plans to look at these 
applications much more holistically. The University is not anticipating any 
major changes in its decision-making process, but an increase in the 
admissions workload is anticipated because it will be expanding some of its 
review procedures. 
 
At the undergraduate admissions level, who makes the decisions whether an 
applicant is accepted or not?  How is consistency maintained while reviewing 
files to make sure the same criteria is applied to all applications?  Mr. Sigler 
believes that every decision the University of Minnesota makes in terms of 
its admissions process must be defendable in court or on the front page of 
the newspaper.  To achieve this end, a considerable amount of time is spent 
training the ‘readers’ within the Office of Admissions.  Currently, the Office 
of Admissions has approximately 24 readers on staff.  When reviewing 
applications, primary weight is given to academic factors and secondary 
weight to other factors.  Top leadership in the Office of Admissions 
constantly reviews the work of the new readers and spot reviews are 
conducted on the other readers’ work as well.  The Office of Admissions also 
has a computer program, which allows it to scan for internal consistency.  In 



addition, there is an appeals process in place to deal with petitions to re-
evaluate an application. 
 
A member asked whether Mr. Sigler expects with the anticipated increase in 
workload there will be a need to hire more readers.  Depending on the 
budget, Mr. Sigler expects to hire 4 – 5 temporary seasonal readers.  It was 
noted that the Court, in the Michigan undergraduate case, clearly rejected 
the notion that administrative burden would justify not reviewing individual 
files. 
 
Because there is so much subjectivity involved in reviewing an application, 
how is that handled?  Mr. Sigler stated there is no common definition of 
affirmative action; it involves many different factors.  While the University, 
a flagship institution, will not lower its standards, it does make allowances 
for special situations in the admissions process.  For example, the University 
would not be unfairly penalize an applicant from a small high school in rural 
Minnesota because his/her high school did not offer an extra language class 
that otherwise would have assured admittance into the University.  In Mr. 
Sigler’s opinion, this is another form of affirmative action because it 
involves fairness, justice and decency.  The Office of Admissions works hard 
to operationalize its very complex admissions process. 
 
What is the role of individual colleges in the admissions process?  Mr. Sigler 
noted that the colleges help set enrollment targets and standards.  The 
Office of Admissions makes all undergraduate admissions decisions with 
input from the colleges. 
 
Is it true that certain units on campus use race as a diversity factor and 
others do not?  Is this a decision that is left up to the individual units?  Mr. 
Sigler admitted not knowing the answer to that question but noted that 
diversity is definitely considered at the undergraduate admissions level. 
 
Do the coordinate campuses use the same admissions standards as the Twin 
Cities campus?  Mr. Sigler stated there are similarities, but because the 
coordinate campuses operate autonomously, there are differences as well.  
Mr. Sigler acknowledged not knowing specifically if the coordinate campuses 
are using a holistic approach or not.  He added, however, that the coordinate 
campuses are very cautious about being in tune with the law. 



 
Mr. Sigler reported that the University of Michigan case will actually only 
influence how approximately 200 – 300 of the nation’s most selective 
institutions process their admissions applications out of 3,000 – 4,000 
institutions of higher education.  The University of Minnesota is definitely 
one of the more selective universities but it is by far not the most selective. 
 
Has there ever been any case law where an individual has taken issue with 
supportive/bridge programs that have helped to ensure a student’s success?  
It was noted there was a University of Maryland case where a Hispanic 
student challenged an African American only scholarship program.  The 
Court in the 4th Circuit struck this case down.  Financial aid programs across 
the United States, however, took a close look at the case because for an 
institution to have a race-based scholarship program it must demonstrate 
that it is because the institution discriminated in the past.  Ongoing 
discussions are taking place with OGC regarding scholarships and whether 
this may be the new frontier for similar legal attacks.  If an institution 
conducts holistic reviews and its programs are being routinely examined to 
make sure that a diverse student body is being recruited and retained, it 
should be able to demonstrate and justify the need for supportive/bridge 
programs.  Many of these programs are an integral part of an institutions 
educational mission to ensure a diverse university.  Although the Michigan 
case does not address these types of programs specifically, the ruling 
provides institutions with a rationale for justifying this type of 
programming.  How can an institution have a diverse student body if it does 
not go out and recruit a diverse student population? 
 
Next, Professor Chomsky addressed the issue of diversity as a compelling 
educational interest, which was foundational in the Michigan law school 
judgment.  The University of Michigan spent a considerable amount of time 
pulling together arguments about why diversity matters as part of its 
educational endeavors.  The University of Michigan argued: 

• Our society, around educational institutions, remains racially 
segregated and separate. 

• Race continues to be a critical and defining characteristic in American 
life shaping values, beliefs and perspectives. 

• If students have racially integrated experiences in college, these will 
have a significant impact on their life patterns after college. 



• Having a diverse classroom provided a better educational experience 
as well as a more intellectually demanding experience.  Professor 
Chomsky referenced an analysis conducted by Patricia Gurin, which 
illustrated that students think and understand better when they are 
exposed to a diverse environment. 

• The types of skills that are needed to succeed in a pluralistic 
democracy are better if an individual is educated in a diverse 
environment. 

• Minority students when offered an opportunity will benefit from it.  A 
study conducted by William Boen and Derek Bok, The Shape of the 
River, Long 
Term Consequences of Considering Race in College and University 

Admissions, 
1998 was referenced. 

 
Another outcome from these cases was the number of radical perspectives 
on the entire admissions process that were expressed.  Examples include 
challenges of the validity of SAT scores, LSAT scores and high school GPAs.  
It is believed that these scores do not measure innate ability, specific 
achievement or learning but rather that they measure culturally based 
matters. 
 
The litigation also referenced the research of Claude Steele, Thin Ice 
“Stereotype Threat” and Black College Students, August 1999, which 
demonstrated that when capable black college students failed to perform as 
well as their white classmates, the explanation often had less to do with 
preparation or ability than with the threat of stereotypes about their 
capacity to succeed. 
 
Next, Professor Miksch spoke to the initiatives that General College (GC) 
has undertaken in an attempt to reach out to diverse student populations 
and have them apply at the University.  One of the diversity factors General 
College considers for admissions is whether a student comes from an urban 
versus suburban versus rural high school.  Professor Miksch noted that 
approximately 23% of incoming GC students attended urban high schools and 
roughly 40% of this year’s class are students of color. 
 



Professor Miksch referenced an article she had written, Legal Issues In 
Developmental Education:  Affirmative Action, Race and Critical Mass.  This 
article contains citations from recent and not so recent research used in 
various recruitment and retention programs that members may find 
interesting.  In addition, she noted that the University of Michigan has an 
amazing website http://www.lib.umich.edu/govdocs/affirm.html, which does 
not officially represent the University of Michigan in the legal matters 
discussed today, but is an excellent resource intended for library reference 
and research purposes. 
 
Professor Miksch noted that while the Michigan cases only spoke to 
admissions, it will be interesting to see whether some of the Court’s findings 
will be applied to other recruitment and retention programs that use 
diversity criteria.  Evidence similar to that amassed in the Michigan cases 
demonstrates why a college or university would want to have support 
programs in place. 
 
Professor Miksch noted another case, Castaneda vs. University of California 
Regents.  The plaintiffs in this case challenged the University of California, 
Berkeley’s definition of academic merit as being racially discriminatory.  
They focused in on two parts of UC Berkeley’s admissions policy at the time: 

1. Awarding high school students extra points for taking advanced 
placement (AP) courses cannot be tied to Berkeley’s admissions 
criteria because roughly only 60% of California high schools offered 
advanced placement courses. 
2. Reliance on standardized test scores. 

The plaintiffs in this case contended they were disenfranchised and not 
given a chance to compete on an even playing field because their high schools 
did not offer AP courses and/or not offer as many AP courses as other high 
schools.  An outcome of this and similar suits is that California is working to 
secure funding for all high schools to be able to offer advanced placement 
courses. 
 
Additional comments and questions resulting from today’s presentation 
included: 
 



• It was noted that colleges and universities need to redefine what is 
meant by merit and not just assume that a student with a higher SAT 
and GPA is better than a student with lower scores. 

 
• A member mentioned that there is something extraordinary about 

having adult learners in class because they bring great life 
experiences.  Although points cannot be given for age because this 
would lead to a discrimination suit, their prior experience needs to be 
captured in some way.  The mission of General College (GC) according 
to Professor Miksch is to provide access to students that typically 
have not had access before.  This is a diversity factor that GC 
definitely considers. 

 
• Have the people at the University that have been making the decisions 

concerning admissions criteria for the various colleges and 
professional programs been invited to think more deeply about why 
diversity is so important in order to diversify the student body?  
Tracy Smith agreed this is an important topic and something that 
should be given on-going attention.  Not only should there be a 
discussion about how diversity can be accomplished but why diversity 
matters. 

 
• A member stated that in the health professional schools at the 

University, many of the admissions committees are composed of 
faculty who continue to hold a racist attitude of how people get to the 
point of applying for graduate school.  In certain instances, some 
faculty would be just as happy to base graduate school admissions 
strictly on numbers without considering other factors.  As a point of 
information it was noted that one of the professional schools at the 
University plans to standardize the faculty that sit on its admissions 
committees in an attempt to reduce the variability and subjectivity in 
its admissions process. 

 
• A member highlighted the importance of critical mass in terms of 

recruitment and retention of minority students as noted in Professor 
Miksh’s article, Legal Issues In Developmental Education:  Affirmative 
Action, Race and Critical Mass.  In the article it notes that “a critical 
mass of minority students encourages underrepresented students to 



participate in the classroom and not feel isolated or as if they are a 
spokesperson for their race (Ancheta, 2003; Gudeman, 2001).” 

 
• A suggestion was made that admissions committees keep in mind 

fellowship packages that would be available to students as part of the 
admissions process. 

 
• The University needs to be proactive and continue to work with high 

schools to prepare students for college.  It was noted that 
transportation is a barrier that prohibits urban students from taking 
advantage of opportunities on the University campus. 

 
• It was suggested that EAD follow-up with the Graduate School 

regarding their admissions process.  Professor Lay agreed to explore 
this further and make it a future agenda item. 

 
III).  Hearing no further business, Professor Lay adjourned the meeting. 
 

Renee Dempsey 
University Senate 

 
 
 


