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Minutes

SENATE FACULTY AFFAIRS COMMITTEE (SCFA)

Thursday, October 30, 1997
3:00-5:00

238 Morrill Hall

Present:
Kent Bales (Chair), Josef Altholz, Gary Balas, Carol Carrier, Carol Chomsky, Mary Dempsey, Robert Fahnhorst,
Richard Goldstein, Eville Gorham, Roland Guyotte, Richard McGehee, Cleon Melsa, Anne Pick, Richard Purple,
Geoffrey Sirc, Caroline Turner

Absent: None

Regrets: Judy Gaston, Georgina Stephens, Delane Welsch

Guests:
Victor Bloomfield, Gary Gardner, David Hamilton, Ryan Johnson, Leonard Kuhi, Frances Lawrenz, Mark
Rotenberg, Julie Sweitzer

Others: Tonya Brown, Martha Kvanbeck, Maureen Smith

1. Discussion with General Counsel Mark Rotenberg --joint meeting with Faculty Consultative Committee
(FCC)

Mr. Rotenberg began by summarizing key terms of the Regents' Policy on Legal Defense and Indemnification of
Employees. They include the presumption that the University will defend and indemnify faculty members within
certain limitations, such as providing the President of the University with discretion to deny defense (legal
services) and indemnification (payment of fines and penalties) when the University is bringing action against one
of its employees. However, the University shall defend and indemnify any employee in an administrative, criminal,
or civil proceeding if that employee has acted within the scope of employment, in good faith, and in a manner that
the employee believed to be in the best interests of the Regents, provided that the employee had no reasonable basis
to believe he/she was acting in a criminal fashion. If an employee is involved in a proceeding, complete
cooperation to the University must be given by the employee in preparing for the litigation.

However, even if these standards are satisfied, the Regents have provided the President with the ability not to
indemnify or defend the employee if it is concluded that the employee engaged in malfeasance in office or that he
behaved in a manner that was willfully or wantonly neglectful or in an instance when an internal proceeding has
been brought against the employee. The President must determine eligibility in writing after an appropriate
investigation and has the authority to limit and except certain kinds of defense and indemnification.

This policy is a supplement to the Minnesota Statute on the subject because this statute is less generous then the
defense and indemnification policy adopted by the Regents. It requires the finding of good faith by the employee;
otherwise, indemnification and defense will be denied. It also excludes criminal charges because the state is not
allowed to represent state employees in these cases as well as in any proceedings before ethics or professional
responsibility boards. After much internal debate, the office of the General Counsel has become more flexible in
practice than the state statute requires.

Several Big Ten Institutions and other large research universities have policies similar to that of the University.
The University of Michigan is the only institution that specifically addresses the internal grievance process, and
that policy bars payment of legal fees in those situations. Oral surveys have been done with other General Counsel
offices, and there is no other Big Ten University that provides attorneys in cases where the University is
proceeding against the employee. Also, the University has by far the largest docket among the Big Ten.
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The General Counsel's office takes thousands of requests per year for legal help, but only a small fraction of those
requests actually seek help in litigation. Most of the time faculty members come to the office not because they have
been sued, but because they have been sucked into something that is not their problem and would like a legal way
to extricate themselves. Faculty also go to the General Counsel because the media or government claims that they
did not produce, but assembled, the data that is published under their name.

When a person seeks advice from the General Counsel's Office, it conducts an intake interview, and if it appears
that the employee is eligible for indemnification and defense, forms are given to the employee to fill out. These are
then presented to the President. After the forms are signed by the President, an investigation begins to determine if
the plaintiff's charge is correct. If the case is doubtful or the investigation is inconclusive, an attorney will be
provided to that employee. At that time, a letter is sent to the employee notifying that person that representation
will be offered by the University and laying out the format of the process.

It is very rare that a person comes in for representation and has legitimate fear that the University might turn on
him/her. Most often, people come in because someone has attacked them and they need help in responding to that
attack. In those cases where the employees do think the University might turn on them, and it becomes evident that
the lawyer counseling that employee may have a conflict of interest under the code of professional conduct, that
lawyer is duty-bound to point out the conflict and obtain consent from the two clients to proceed--or to cease
representation.

Depending upon the nature of the issue, the General Counsel might not assign a separate lawyer but instead advise
the client that there is potential for a conflict of interest. so that the client may determine whether to consult with
another legal advisor. If it is apparent there will be a conflict, the General Counsel will recommend an attorney so
the employee can get independent advice. In those cases, the University pays for that lawyer because the amount of
legal work done is minimal.

The term "conflict" can mean a conflict under the code of professional responsibility or a conflict in the sense that
if an employee turns something over to the University, a disciplinary proceeding could develop. In either case, the
General Counsel assigns a separate lawyer outside of the University.

A lawyer is immediately assigned when a charge is made against an employee, or the employee may choose to hire
a lawyer of his/her choice at his/her own expense. The issue of who pays for the lawyer if the employee accepts the
one assigned is deferred until after the investigation is concluded. However, the zealousness of the assigned lawyer
is never in doubt because it is known that the lawyer will eventually be paid for the services provided. If the
President decides to not indemnify and defend the employee, reimbursement of expended fees will have to be
arranged with the employee or his/her department.

In the past five years there have been 70 requests made to the General Counsel for representation, made mostly by
staff and administrators. In all but four of those cases, defense and indemnification was provided in whole or part.
The four denials involved situations where it was clear that the employee was seeking a lawyer for a matter not
within the scope of his/her employment, that the employee had engaged in criminal activity, or that the employee
was seeking a lawyer for an internal proceeding. In addition, there were three partial denials in instances where the
President provided legal fees for the employee up to a certain point but denied further coverage when the employee
requested more legal defense.

The General Counsel sponsored a survey to determine client satisfaction with the legal service provided by that
office. The results were compiled into a 30-page document and 80% of the clients were more than satisfied. There
were gaps, but overall the results were unusually high. The number of those who were not satisfied with the service
correlated with the amount of negative outcomes in cases. Also, some clients felt the office was too slow, biased, or
in favor of certain interests of the University.

Issues raised by committee members included: 

If there is a potential conflict between the University and an employee, it is not clear in the policy whether
the University will defend the employee.



October 30, 1997 Senate Faculty Affairs Committee Minutes http://www1.umn.edu/usenate/scfa/971030scfa.html

3 of 6 6/5/2008 8:58 AM

If an employee is obligated to turn over all information and records that might work to the employee's
disadvantage.
There is a period of time between when a charge is made against a faculty member and when the General
Counsel determines if that faculty member qualifies for defense. During that time, it is not clear who is
representing the faculty member.
Should an organization set aside a bond or retain outside counsel to pay for the period when the University is
still doing the investigation, but the employee has a lawyer, in order to eliminate the stress of how that bill
will be paid?
There should be a way to provide advice to faculty members while it is being determined if the University
will indemnify and defend them in case the General Counsel decides to prosecute and the information turned
over by the employee is now in the possession of the General Counsel.
If Dr. Buchwald prevails in the lawsuit he has against the University in regards to payment of legal fees, will
the policy of the University change to reflect that verdict?

Ryan Johnson discussed the deductible issue, which is separate from the indemnification and defense policy. If an
employee qualifies for indemnification and defense, that money does not come out of that person's department, but
from the General Counsel's budget. The $50,000 deductible falls under the Educators' Legal Liability Policy, which
only covers sexual harassment, discrimination, or wrongful termination of employment. Defense and legal
coverage is provided by the General Counsel's office and the only time the $50,000 deductible is applied is when a
judgment has been rendered against the employee or a settlement reached. The reason the employee's department is
responsible for the deductible is because there has been a severe increase in claims, many of which could have been
prevented by good management action or by following personnel policies. Also, in those cases where a settlement
is reached, the deductible will still be applied, but the department is involved throughout the entire settlement
process so the department is aware of the deductible.

Committee members raised the following issues:

The $50,000 deductible should be a management responsibility because funds within departments are for
faculty support, and if they are taken away to pay deductibles, the whole department will suffer. Human
Resources should better train deans and department heads, departments should not be held accountable for
management incompetence.
It is worrisome if the deductible still has to be paid even if there is a settlement because the General Counsel
can go for a settlement and the bill will be paid by another department.
Discussion was held between the Risk Management Office, the General Counsel's Office, and the Vice
President of Finance, in regards to the deductible, but none was held with any academic unit, dean, or
consultative body. These should have been consulted since it is to academic units that central administration
was shifting the costs with this decision.

Mr. Rotenberg briefly discussed the health care issue from the General Counsel's standpoint. He noted that
Associate General Counsel Julie Sweitzer will be available to help with the health care changes. Also, the
University's method in regards to the negotiated package provided by the state, which is developed with the
provider community and labor unions, is not consistent with the way the University should operate. Minnesota law
does not require the University to agree to what the state provides as benefits packages, so the University has the
capacity to investigate alternative health care packages to provide to employees.

2. Discussion with Assistant Vice President Frances Lawrenz about the Intellectual Property Policy

A new policy was developed because the two existing policies are outdated due to the development of software and
electronic environments. Three years ago a large committee was formed to draft a document, but because of the
Tenure debate, it was put on hold. The initial intent of that committee was that the University should own all work
done by its employees, except that work completed by students belongs to the students. However, if the work is
done in a sponsored project, then the University has a right to it.

Last spring, a draft was brought to SCFA and recommendations made by that group were incorporated into the
current document. The most significant change was the addition of the compliance section. The Senate Research
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Committee is also reviewing this document and that committee thought a consequences section should be added.

The policy does not clearly distinguish the different types of software that are not considered intellectual work.
Most software is set apart from traditional academic work since it is sold for profit, but if the software is part of a
package that contains a text, it would be considered traditional academic work. Also, if software is developed under
a sponsored project, the faculty member who designed it would not be able to make it available in the public
market without University permission. However, if it was developed during regular University hours, not under a
sponsored project, it is not clear if the faculty member can make it available to the public without University
permission.

An example: MMPI was created as a device so is considered intellectual property since it was never a traditional
academic piece of work in the sense that it was a scholarly endeavor offering to an academic public a share in what
had been discovered. Theses produced because of MMPI would be traditional academic works, while the sale of
the instrument would not be--it would fall under the intellectual property policy.

If the University owns a patent, the money collected from that is given back to the creator, for the University has to
pay whoever owns the intellectual property. However, if a product owned by the University is licensed for use by
someone else, the University does not have to pay to use it.

Courses developed for the World Wide Web would be copyrighted. Since they are courses, they are considered
traditional academic work and are not owned by the University they were contracted for as work for hire.

The new policy states that the money goes to the responsibility center level instead of directly to the creator's
department, so that the responsibility center can decide how to develop its own fiscal initiatives. Responsibility
centers were created under IMG and are college level entities responsible for making the tuition and indirect costs
flow directly back to the college. This accounting highlights the direct expenditures and income streams that the
college has.

The new policy also states that the faculty member's share goes to the research and graduate endowment fund
instead of to his/her department when he/she leaves the University. This policy is to deter the faculty member from
leaving. It is an incentive program for the University as well as for the inventor, and the money is not lost if the
faculty member leaves.

The new policy incorporates the splitting of profits into thirds because it is that way in the existent policy and is
common among other institutions. The one-third that the University receives is for assistance and facilities that it
provides for the creation of the intellectual policy. The current policy states that the money goes directly to
ORTTA, but the proposed policy directs the money to an endowment fund to support research. Overall, two-thirds
of the money is going to the inventor's college or department and to the inventor as support for research.

The following suggestions were made by committee members:

Software should not be placed into a separate category since books are also sold for profit and are considered
traditional academic work.
According to the proposed policy, the University gets to use software developed at the University free of
charge.
Section 2, subsection 3, would be clearer if it read, "software which is designed to disseminate the results of
academic research..."
For software that isn't considered intellectual property, it would be helpful to set up descriptions for each
category and incorporate them into the policy.
There are many areas in need of rewording to clarify that sometimes software would be a traditional
academic work.
The list of software that is considered traditional academic work should include courses developed for the
World Wide Web.
The policy should state that a faculty member is able to put software on the market if he/she so wishes.
The new compliance section should be made to refer correctly to the Tenure Code. It does not include as
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sanctions the withholding of eligibility for making grant applications, seeking IRB approval, or supervising
graduate students. These penalties are found in other recently approved policies.
The compliance section should include an explanation of when disclosure has to take place.
Exercising proprietary interests should be mentioned in subdivision four as well as in subdivision eight of the
Regents policy.
Subdivision six and subdivision eight should either use "assert" or "exercise" to make the language more
uniform.
It is significantly different to say that the University owns everything described in subdivision four (except
for those things described in subdivisions five and six) than it is to define those in which the University does
not have a propriety interest.
There is concern with stating that the University owns traditional academic work. Why say that if the
University indeed will not exercise the power of ownership, as we have been assured?
There is a huge loop hole when students are exempt from the policy because professors can pass their work
out to the marketplace through the students.
There should be a transition period between the old and new policy because the present policy reads that for
software that is licensed, 25% of the profit goes to the University and 75% of the profit goes to the designer,
but the proposed policy is being changed dramatically from the perspective of the designer.
A definition of a responsibility center should be included in the policy.
The definitions of traditional academic work are not the same in the two proposed policies.
The new policy should return money to the department instead of to the research and graduate endowment
fund because it will hurt the department for money will go into a fund not available for the department's use.
The patent policy states that the income streams are not based on the responsibility center decision but on the
creativity of the faculty of a unit. Since a responsibility center can encompass many departmental units, there
is a difference between the patent policy and this proposed policy.
In multiple department responsibility centers, IMG is passed down to departments.
When a faculty member leaves the University, the money should be returned to the faculty member's former
department to keep its area of research focus going instead of returning it to the responsibility center, which
did not generate the money to begin with.
The University does not have the invested cost in software that it does in a patent because software can be
created regardless of which computer is used to create it, whether at home or at work.
Since software can be copyrighted and catalogued only in the Library of Congress, ORTTA should not
receive any part of the profit since they did not help in obtaining a patent or anything else.
An incentive should be provided to ORTTA so it becomes more responsive to faculty needs.
A certain time period should be set for ORTTA to follow through on helping faculty members obtain a patent
once ORTTA decides to take part of the software rights.
It is not clear why there is a one-third split with software when the University does not contribute anything.
Certain software could go through the University of Minnesota Press because software is a publication and
the Press knows how to market publications.
Software is part of a dynamic market, so it would be better to go to outside for marketing purposes since the
University does not know how to market anything other than academics.
The policy should require extra responsibility about diligence in assisting employees.
Even though the new policy does not specifically say the money will go to ORTTA, it can be interpreted that
ORTTA will ultimately receive half of the money because the endowment fund is controlled by the Vice
President for Research.
The policy should stipulate that a response must be given within 90 days as to whether the University wants
to impose limitations.
If the University is not interested in the product, it should not be able to impose limits upon it.
The policy should include that intellectual property is exempt if an individual develops something on his/her
own time even though it is within his/her employment responsibility.
A joint subcommittee of the Research and Faculty Affairs Committee should be developed to offer more
focused suggestions.

3. Adjournment
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