
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, May 16, 2008 

9:30 – 12:00 
300 Morrill Hall 

 
 
Present: Tom Clayton (chair), Yusuf Abul-Hajj, Tracey Anderson, Joseph Gaugler, Karen 

Miksch, Paul Porter, Terry Simon, Carol Wells 
 
Absent:  Arlene Carney, Carl Flink, Linda McLoon, Thomas Scott 
 
Guests: Professor Neil Hamilton (Professor of Law and Director, Thomas Holloran Center for 

Ethical Leadership in the Professions, University of St. Thomas); Nan Wilhelmson 
(Human Resources) 

 
[In these minutes: (1) inappropriate negative comments on student rating forms; (2) proportion of non-
regular faculty; (3) academic freedom, professional speech, and the tenure code; (4) UM Rochester 
personnel (faculty) plan] 
 
 
1. Inappropriate Negative Comments on Student-Rating-of-Teaching Forms 
 
 Professor Clayton convened the meeting at 9:30 and turned to a proposed amendment to the 
Senate "Policy and Protocol on the Student Rating and Peer Evaluation of Instruction" to allow for 
removal of inappropriate negative comments on student rating-forms.  The amendment proposed reads as 
follows (new language in CAPS): 
 

Open Ended Questions  
 

1.  What did the instructor do that most helped your learning?  
 

2.  What could you have done to be a better learner?  
 

3.  Additional Comments. 
 

--The disposition of written comments on student rating forms shall be decided by each college or 
campus.  IN UNITS WHERE ALL WRITTEN COMMENTS ON STUDENTS' EVALUATIONS 
ARE ROUTINELY SENT FORWARD TO THE CHAIR AND/OR OR FACULTY 
REVIEWING-BODIES AND INCLUDED IN THE DOSSIER, THE FACULTY MEMBER 
CONCERNED HAS THE RIGHT, IN CONSULTATION WITH THE CHAIR OR A 
DESIGNATED SENIOR FACULTY MEMBER, TO WITHHOLD INAPPROPRIATE 
NEGATIVE COMMENTS HE OR SHE VIEWS AS LIKELY TO BE PREJUDICIAL.  (THIS 
PROVISION IS INTENDED TO COVER SCURRILOUS, RACIST, SEXIST, AND OTHER 
INSULTING COMMENTS UNRELATED TO THE CONDUCT OF THE COURSE, AND IS 
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NOT INTENDED TO INCLUDE NEGATIVE COMMENTS THAT BEAR ON THE 
COURSE.) 

 
Professor Clayton said that he had concluded that  with such disparate practices across the University 
compromise  is the only way to bring them together practices range all the way from providing written 
comments only to the instructor to including all written comments in the dossier).  This amendment 
would allow comments to go forward except for those deleted with the approval of the chair or other 
designated faculty member.   
 
 Professor Anderson said that she had checked with colleagues at Morris (which includes written 
comments in the dossier); they have a procedure in place for a faculty member to remove comments (a 
committee reviews them).   
 
 What if there is disagreement about whether the comments should go forward, Professor Wells 
asked.  The Committee discussed including language about an appeal but concluded that in the vast 
majority of cases the department would resolve the issue—and if it did not, the instructor would be able to 
find the appropriate appeal route (e.g., the Office for Conflict Resolution or the Senate Judicial 
Committee; it was noted that the inclusion of items in a file to which the individual objected could be 
grounds for an appeal of an adverse promotion and tenure decision).  Professor Miksch noted that the 
Procedures allow for objection to inclusion of materials; this amendment provides a way to remove 
written comments before everyone sees them.  Professor Anderson commented that when there are 
inappropriate comments in a file, faculty members tend to line up on the side of the faculty member 
concerned. 
 
 Professor Simon observed that often the comments contain crude language; he asked if students 
are told who will read the comments.  There is a statement that is supposed to be read to students before 
they fill out the forms, but many instructors do not read it. 
 
 The Committee made a number of editorial revisions to the amendment, which in the form finally 
approved reads as follows, and voted unanimously to forward it to the Faculty Consultative Committee 
for the Faculty Senate docket: 
 

In units where all written comments on students' rating forms are routinely sent forward to the 
chair and/or faculty reviewing-bodies and included in the dossier, the faculty member concerned 
has the right, with the approval of the chair or a designated faculty member, or by any method of 
review decided on by the academic unit, to withhold inappropriate negative comments he or she 
views as likely to be prejudicial.  This provision is intended to cover scurrilous, racist, sexist, and 
other personally insulting comments and not to include negative comments that bear on the 
course. 

 
2. Proportion of Non-Regular Faculty 
 
 Professor Clayton next noted that there has been concern about the proportion of non-regular 
faculty at the University; figures recently provided to the Committee on Faculty Affairs put the proportion 
at about 30%.  The Committee should perhaps express its views on what the proportion ideally should be 
and on how non-regular faculty should be distributed across collegiate units.  There is reason to be 
concerned, he said, because the use of non-regular faculty perpetuates a system that however benign in 
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the best circumstances nevertheless exploits employees doing faculty work without the status, who are 
itinerant, in many cases, and in large numbers threaten the continuity of the system they aspire to join as 
tenure-track and tenured faculty. The higher the proportion of tenured and tenure-tracked faculty, the 
more firm and solid the university; the more non-regular faculty there are, the more precarious the 
institution of tenure and the university itself.  This is more than just a matter of employment; a large 
proportion of non-regular faculty is bad for the institution and bad for society. 
 
 The problem with a fixed percentage, Professor Abul-Hajj said, is how it will be enforced.  Deans 
and department heads say they do not have enough money for a tenured position but do have funds for a 
short period of time.  If there is a limit on hiring non-regular faculty, they won't hire anyone and the 
burden will fall on the faculty in the unit. 
 
 Professor Clayton said the Committee would return to this topic at a future meeting. 
 
3. Academic Freedom, Professional Speech, and the Tenure Code 
 
 Professor Clayton now welcomed Professor Neil Hamilton from St. Thomas University to talk 
about academic freedom and professional speech.  The Committee had before it a draft amendment to the 
tenure code that read as follows (new language in CAPS; language to be deleted in [brackets] : 
 

Academic freedom is the freedom OF FACULTY MEMBERS to discuss all relevant matters in 
the classroom; to explore all avenues of scholarship, research, and creative expression; and, IN 
ACCORDANCE WITH THEIR FIRST AMENDMENT RIGHTS, to speak or write WITHOUT 
RETALIATION [OR "WITHOUT INSTITUTIONAL DISCIPLINE OR RESTRAINT" as at 
present] ON MATTERS OF PUBLIC CONCERN, INCLUDING MATTERS RELATED TO 
THEIR PROFESSIONAL DUTIES AND THE FUNCTIONING OF THE UNIVERSITY, as 
PROFESSOR OR aS public citizen, AS APPROPRIATE. Academic responsibility implies the 
faithful performance of academic duties and obligations, the recognition of the demands of the 
scholarly enterprise and the candor to make it clear that the individual is not speaking for the 
institution in matters of public interest. 

 
 Professor Hamilton distributed a handout and related that his work has focused on academic 
freedom in the AAUP tradition more than on the constitutional First Amendment cases.  He noted a 
diagram that illustrated the overlap of professional academic freedom in the AAUP tradition, 
constitutional academic freedom (from executive and legislative-branch interference), judicial abstention 
(deference to decisions in the academy), and First Amendment public employee law (which now may not 
be protected speech).  The faculty, collegium, and individual professor have a 100-year tradition of 
academic freedom; faculty at public universities have had the protection of the First Amendment since the 
Pickering case in 1968 in addition to constitutional academic freedom, judicial deference, and the 
academic traditions.  
 
 Professor Hamilton drew the attention of Committee members to an excerpt from a book he had 
written. 

Professional academic freedom and the First Amendment cases providing constitutional 
protection for freedom of speech in the public workplace . . . differ substantially.  First, 
the public employee speech constitutional cases do not apply to private universities, 
whereas the tradition of professional academic freedom applies to all higher education.  
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Second, the public employee free speech cases call for a court initially to determine 
whether the speech is of public concern, and then if the speech is of public concern, to 
balance the employee's interest in speaking out on public matters with the employer's 
interest in promoting the efficiency of the public service it performs.  The constitutional 
free speech cases tend not to emphasize the truth or falsity of the speech.  Professional 
academic freedom focuses on whether the speech meets the competence and ethical 
standards of a discipline as defined by peers.  If it does, the amount of disruption it causes 
is irrelevant. 

 
That is, in public-employee free speech cases, a judge will take truth or falsity into account only if it can 
be shown that the speech was intentionally false; in peer academic freedom, the academic DOES take into 
account whether it was competent speech. 

 Before the Garcetti case, in which the Supreme Court ruled that a public employee speaking 
about his or her employment was not protected by the First Amendment, the law was governed by the 
Pickering case.   In Pickering, a high-school teacher had written a letter to a newspaper criticizing a 
school board about allocation of funds and other matters; the Court held that the "teacher's interest as a 
citizen in making public comment must be balanced against the State's interest in promoting the 
efficiency of its employees' public services"; a judge would analyze whether the employee was speaking 
about a matter of public concern  (Pickering v. Board of Education of Township High School District 205, 
Will County).  Following the Pickering standard, a judge will first rule whether a statement is on a matter 
of public concern—but will also, as Professor Hamilton pointed out in his book, balance the right to speak 
against the extent to which the statement is disruptive of public service.  In the traditions of academic 
freedom, in contrast, once the competence of the speaker has been determined, it does not matter whether 
the speech is disruptive and everyone should rally around the right of the speaker.  (The Committee is 
concerned about the implications of the Garcetti case because, while it involved a district attorney, a later 
federal district court case, Hong v. Grant, applied the Garcetti ruling to higher education, about which 
more later.) 
 
 The First-Amendment public-employee cases did not begin until 1968, with Pickering, Professor 
Hamilton observed, while academic freedom in higher education goes back to the 1890s and the 
establishment of the AAUP in 1915.   
 
 The Garcetti case adds a new first step to the judicial review:  the role of the speaker at the time 
of the speech.  If the speaker is a public employee fulfilling official duties (that is, speaking about matters 
related to his or her job), the speech is not protected.  The Garcetti decision reflects the unwillingness of 
courts to get into the business of superintending disputes between government organizations and 
employees; with Garcetti, they do not have to find whether speech is on a matter of public concern or if it 
is disruptive.  Employees don't win very many of these cases, Professor Hamilton commented, and 
Garcetti makes it even less likely they can win.   
 
 In the Garcetti case, the Court said it did not decide whether the case applied to teaching and 
research in higher education.  In the Hong case, the district court ruled that official duties include 
department governance in a university (UC-Irvine), so the criticisms Professor Hong made of his 
department were not protected by the First Amendment.  (Professor Hong criticized colleagues because 
he did not receive a merit increase, a decision that followed peer review by colleagues, who concluded he 
did not deserve a merit increase; Professor Hong contends the decision was in retaliation for earlier 
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critical comments he had made.)  The decision did not take into account the fact that higher education is 
unique, Professor Hamilton said.  The paradox of Garcetti and Hong is that to the extent that higher 
education defines the work of the faculty to include judging the work of colleagues, that work (speech) is 
outside of First Amendment protection in public universities and colleges.  The district court upheld the 
decision of the university not to grant a merit increase; it concluded the speech was within Professor 
Hong's official duties so not protected by the First Amendment. 
 
 Professor Hamilton turned to the proposed amendment to the University's tenure code and 
suggested language that more specifically deals with the analytic structure of Garcetti. The Supreme 
Court has said it is concerned about public employers' ability to control official speech and it does not 
want to monitor such speech.  In the work of a faculty member exercising academic freedom in teaching, 
research, and governance, he or she does not speak for the institution in an official capacity.  Faculty 
members do not write memos like employees in other organizations (such as Mr. Garcetti in the district 
attorney's office).  The official duties of a faculty member are to question orthodoxy—but they may be 
swept into the Garcetti rule.  The University should say it recognizes that professors are NOT speaking 
for the University; the amendment should explicitly tell the courts that professors' speech is not in an 
official capacity for First Amendment purposes. 
 
 If the Hong case is affirmed on appeal (it is being appealed to the Ninth Circuit), the result will 
bring into question speech by a faculty member in a committee meeting (such as this one) or on the floor 
of the Faculty Senate.  What if a faculty member criticizes the University for some human-resources 
policy?  Professor Hamilton explained that the AAUP standard protects faculty speech on scholarship, 
teaching, and extramural utterances.  There is another category of intramural utterances that is not 
scholarship or teaching, and that is governance.  Some scholars maintain that the protection of academic 
freedom should be assured in this area or freedom of speech within the university will be gravely 
curtailed. Former President Mark Yudof argued, however, that academic freedom should not parallel 
progressive labor relations and that academic freedom should not include a complaint, for example, that 
one's parking space is too far away from one's office.  It is difficult to draw those lines, Professor 
Hamilton said, but speech in a committee or a faculty senate that is reasonably related to teaching and 
scholarship would be protected.  If an institution uses shared governance, that speech is also protected, 
according to the AAUP.  But if the tenure-code amendment tries to work around common law, that is a 
puzzle that can change, and a district court would prefer that the University declare directly that speech by 
a professor in research, teaching, and shared governance is not official speech for the purposes of the First 
Amendment.  
 
 They tried to achieve that with the amendment, Professor Clayton said.  The Committee is 
concerned with the right of professors to speak on both public issues and University matters.  The trap of 
the Hong case, Professor Hamilton said, is that if the faculty say their duties include teaching, research, 
and shared governance, the court will conclude it is official speech and throw out any First Amendment 
claim.   
 
 What if a faculty member speaks as a member of an outside group that criticizes a University 
policy; is that protected?  It is, Professor Hamilton said, because then one is speaking as a public citizen; 
that is the Pickering case.  What the AAUP suggests is that if someone is introduced as a University of 
Minnesota professor, he or she should say they are not speaking as a University of Minnesota professor.   
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 Professor Miksch suggested that the Board of Regents might wish to say it recognizes the unique 
context of higher education and considers what faculty do as protected, as part of shared governance.  
Professor Hamilton said "context" is a good word to use; the courts use it and it would be asking the 
Regents to say that professional speech is protected.  Faculty are different from other employees, he said; 
when it is one's job to write memos, one is participating in the employer's speech, whereas faculty are 
recognized as "critiquers," not individuals representing the university.  The Court recognizes it if an 
employer says that individuals are not speaking for the institution in their official capacity.   
 
 Professor Clayton commented that judging whether or not speech is disruptive seems very 
subjective, judged by effect or context.  Professor Hamilton agreed but observed that the Committee 
wishes to get rid of the first step created by Garcetti and to go with previous jurisprudence.  Does the 
University want to say it does not care if there is disruption?  The faculty want to get out from under 
Garcetti. 
 
 Professor Hamilton spoke briefly about the socialization of new professors.  He said he talks with 
new professors about the traditions of the profession because people coming out of Ph.D. or J.D. 
programs have no understanding about what it means to be a professor.  If they do not attend to the 
history they do not understand the strong tradition.  The faculty rely on a guild model, which is iffy.  This 
subject should be included in the new-faculty orientation, Professor Clayton commented; Professor 
Gaugler reported that an AAUP representative does speak.  The emphasis is more often on rights than 
responsibilities, Professor Hamilton said.   
 
 Professor Gaugler observed that some have argued that tenure should be abolished because the 
First Amendment protects faculty speech.  This discussion shows clearly how important tenure is.  It 
would be a dreadful mistake to abolish tenure, Professor Hamilton agreed.  The long academic-freedom 
tradition has led judges to recognize its special protection, and he—at a private university—has no First 
Amendment rights inside the institution.  Across higher education there has been a tremendous end-run 
about tenure by hiring large numbers of contingent faculty.  The boards of trustees for public institutions 
are saying the social contract is not working and professors are not doing the work, and budget pressures 
are changing the social contract (although not typically at flagship campuses of state universities).  An 
institution could hire contingent faculty to do all the teaching and regular faculty to do research, Professor 
Clayton said, and the contingent faculty would never complain because they might be fired if they did.  
Professor Hamilton said that St. Thomas is about 92% tenured and tenure-track; those who have tenure 
must defend it not as a personal benefit but as a societal benefit.  There is a critical mass needed for 
shared governance. 
 
 Who sets the percentage, Professor Abul-Hajj asked?  What if the trustees or administration say 
they want to drop the percentage of tenured faculty?  The employer has the legal power to decide, 
Professor Hamilton said, but in universities they do so through shared governance.  Faculty claim to have 
the right to be consulted:  the closer something is to scholarship or teaching, the more peer review will be 
involved, while if something is more strategic, the faculty wish to be consulted.  Now governing boards 
are saying that consultation is not timely and they can't get a decision, so they will not consult.  The 
employer can decide the proper percentage of tenured faculty, but the faculty can push back and say an 
institution is moving outside the traditions of a research university, which is bad for the institution and for 
society.  In the University's tenure debate, the faculty got good press.  Professor Gaugler speculated that if 
the Regents had been more strategic and not used language that raised hackles, they might have 
succeeded in weakening tenure.  Professor Hamilton said that the St. Thomas faculty have worked hard to 
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convince their provost (a fine academic, as the University's provosts have been) of the need to maintain a 
high percentage of tenured and tenure-track faculty; as academics themselves, they understand very 
naturally that an institution needs tenured faculty to deliver education and research.  But in the case of the 
University, the faculty must be unrelenting in their education of the Board of Regents about how and why 
higher education is unique.  An employee works for the employee's benefit, Professor Clayton 
commented, while a faculty member works for the institution's benefit. 
 
 There needs to be engagement between the faculty and the board, Professor Hamilton said; when 
it is "us and them," an institution is in trouble.  The faculty at Minnesota had to go to the "us and them" 
approach in the tenure debate. 
 
 Professor Clayton thanked Professor Hamilton for coming to the campus and joining the 
Committee and for his very helpful remarks.  Professor Miksch said she would work with Professors 
Clayton and Hamilton to develop revised language for the tenure code.  Professor Clayton said that if 
possible, there could be one summer meeting to deal with this issue so that a proposal is ready to go well 
before fall semester. 
 
4. University of Minnesota, Rochester, Personnel Plan 
 
 Professor Clayton welcomed Nan Wilhelmson from Human Resources to discuss the University 
of Minnesota–Rochester (UMR) personnel plan, as required by the Administrative Policy on Academic 
Appointments.  Committee members had been provided a copy of the relevant documents prior to the 
meeting. 
 
 Ms. Wilhelmson began by noting that the first UMR personnel plan called not for hiring UMR 
faculty but for the use of faculty from Twin Cities colleges.  UMR is developing the curriculum for a 
Bachelor of Science in Health Sciences (BSHS); this plan projects tenured/tenure track faculty and term 
faculty at UMR as well as continued reliance on Twin Cities faculty and faculty from other institutions 
for other programs.   
 
 Professor Porter asked if students are at UMR for programs currently being offered.  Professor 
Gaugler said they would, which is a problem for the socialization of students, because it is not a great 
situation to be taught by television.  Students feel left out unless faculty go to UMR to teach (and link 
back to the Twin Cities for students on this campus).  Professor Abul-Hajj said the technology has gotten 
better over time and that they have also hired faculty to lecture at UMR and link to the Twin Cities. 
 
 The role of the Committee is to look at the personnel plan for each college and make a 
recommendation to Provost Sullivan, Senior Vice President for the Health Sciences Cerra, and Vice 
President Carrier.  In the case of UMR, the new program is based on competency and goal-based 
education with a considerable amount of self-paced instruction.  The plan calls for hiring four regular 
(tenured/tenure-track) learning-design faculty to develop the curriculum and lead a team of student-based 
faculty (contract faculty, P&A teaching specialists/lecturers, and postdocs in implementing it.  The 
learning-design faculty (the regular faculty appointments) will be hired in four areas (quantitative 
sciences, life sciences, physical sciences, and the humanities).  They will have full responsibility for and 
control over the curriculum, and will do teaching and research that is related to teaching and learning.  
UMR also plans to hire visiting and temporary faculty as opportunity and need arises, all of whom will be 
"instructional faculty" and who will also work in the learning studios.  Numbers of student-based faculty 
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will depend on the number of students who enroll in the program.  The plan is for 150 entering in fall 
2009, and 250 by fall 2011.   
 
 Professor Wells asked if the regular faculty at UMR would ever see students.  Ms. Wilhelmson 
said that Chancellor Lehmkuhle told her they will but that their primary responsibility will be the design 
of the curriculum.  UMR has filed the required supplemental plan (required when more than 25% of 
faculty in a unit will not be regular faculty) because regular faculty will constitute 40% of the projected 
complement.   
 
 Professor Gaugler asked about the percent of effort that the regular faculty would put into course 
design and research.  The research will focus on teaching and learning, Ms. Wilhelmson said, and they 
will be evaluated on that scholarship.  They have been working on a 7.12 statement.   
 
 Professor Anderson asked if there has been a change, with the curriculum in place, and whether 
there is a solid program.  Ms. Wilhelmson said she was not qualified to answer the question.  The intent, 
as they use the new pedagogy, is that it will have an effect on future years and how they develop the 
program and have regular faculty.  There will continue to be other programs taught at UMR, and the 
relationships with Twin Cities colleges and faculty will continue.   
 
 Professor Porter inquired about the new Bachelor of Science in the Health Sciences.  Is it a new 
degree?  It is, Professor Wells said, and is an umbrella to bring as many students as possible into the 
health sciences.  The students will take the same first two years and the program will provide advising so 
they can figure out where they want to be in the health sciences.  If she were running it, she said, she 
would cluster students so that they could be trained to get a job when they graduate.  She concluded that it 
will serve needs.  Professor Abul-Hajj asked what needs would be served.  It would not provide the 
prerequisites needed for dentistry, pharmacy, or medicine; it will be a hodge-podge across fields.  What 
will students do when they graduate?  It sounds like a technical degree, he said.  Professor Wells agreed 
that the devil would be in the details.  From a global standpoint, the program has great potential; there are 
a lot of students who graduate in the sciences who cannot get jobs.  Professor Abul-Hajj said that from 
what he has read about the program, it sounds more like a technical-college program than one offered by 
an academic institution.   
 
 Professor Gaugler asked if the design faculty would design a class that someone else will teach 
and administer.  He said he was having a hard time understanding how this would work; what if those 
teaching it want to change the class?   That does not seem right, Professor Simon agreed.  Ms. 
Wilhelmson said she believed the design faculty would work on learning modules, and because the 
teaching will not be done in a traditional manner and will be self-paced with specific goals and 
competencies to master, the design faculty will work closely with the student-based faculty (who will 
work with students to help them achieve competency) to be sure the education works.   
 
 Professor Wells said she agreed with the reservations.  The students may not work with tenured 
and tenure-track faculty, but she would like to believe it is those faculty who are on the cutting edge of 
their fields—that is why this is a research university and it affects instruction.  That situation will be more 
difficult to achieve in the UMR program and it may not be appropriate for the University.   
 
 Professor Anderson asked what the objective of the program is:  do the students obtain a 
bachelor's degree and get a job, or do they do pre-medicine, pre-dentistry, pre-pharmacy, and then move 
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on in those fields?  Professor Wells said that according to Professor Neuhauser, one goal is to teach 
critical-thinking skills.  Professor Abul-Hajj said everyone wants their students to have those skills; what 
will the students do when they graduate?  Professor Gaugler reiterated Professor Anderson's question:  is 
the degree an entree to traditional graduate education, or is it an opportunity to obtain professional 
certification and get a job?   
 
 Professor Abul-Hajj said the program is relying a lot on non-regular faculty to do the teaching, 
something the tenured faculty will not deal with because they will be designing courses.  Who provides 
the content?  There will not be standard lectures, Ms. Wilhelmson said; there will be different techniques 
students can use to learn the materials.  There will be lectures that students can do go to, or they can learn 
in other ways.  What about the liberal arts, Professor Clayton asked?  Professor Wells reported that 
Professor Neuhauser said they may rely on the other curricula to provide them, at least in the initial years 
of the program.  Ms. Wilhelmson reminded the Committee that one of the learning-design faculty will be 
hired in the humanities. 
 
 Professor Abul-Hajj asked what the tenured faculty would do the rest of the time when they are 
not designing courses.  This sounds more like a program in education than in the sciences, he said.  Are 
credentials required in the sciences, Professor Clayton asked?  They will be required to have the requisite 
terminal degree and have a strong interest in teaching and learning, Ms. Wilhelmson said.  They must be 
experts in their subject area.  Professor Abul-Hajj commented that it will have to be a super faculty 
member who is an expert in all the life sciences.   
 
 Professor Gaugler said he lauded the student-centered curriculum, which sounds exciting, but if 
one put the time into designing a class, most faculty would want to teach it, not have others teach it.  A 
good online class has interaction with the teacher.  They need clarification of the role of the non-regular 
faculty:  do they have the flexibility to administer the course?  Ms. Wilhelmson said it is her 
understanding that the design faculty would do the work along with the teaching faculty and key support 
will come from postdocs.   
 
 Professor Simon pointed out that one type of student-based faculty will be contract faculty, 
perhaps around for one or two years, in a very tenuous situation.  They are supposed to be sure that 
students are learning; what if they decide the module isn't working?  How will they get information back 
to the tenured faculty?  Ms. Wilhelmson said she expected that most of the teaching faculty would have 3-
5-year contracts.  This is intended to be collaborative, a partnership between the design faculty and those 
who work with students. 
 
 What will be the tenure home of the design faculty, Professor Porter asked?  Professor Abul-Hajj 
asked if there will be departments or what the structure will be.  Ms. Wilhelmson said she would have to 
find out the answer to both questions, but had a sense that they would be tenured at the campus level.  
Professor Wells said she believes the goal is to have UMR accredited as a University campus, so one 
would think the faculty would be tenured by UMR.  Who would serve on the promotion-and-tenure 
committee is another question altogether.  Professor Abul-Hajj said the faculty would need to be provided 
mentoring and someone would have to conduct their reviews.  Ms. Wilhelmson agreed there are questions 
about how to handle tenure, and there are conversations going on with the three senior vice presidents. 
 
 Professor Porter said the University has been down this path before.  They tried to offer a 
University program at Southwest State in Marshall; they hired the faculty first and later had to decide on a 
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tenure home.  There should be lessons learned.  Professor Wells said faculty should not be hired without a 
7.12 statement in place.  Ms. Wilhelmson said that is being developed but she did not know who would 
ultimately review and approve it.  In response to a query from Professor Gaugler, Ms. Wilhelmson said 
the new faculty have not been identified but that UMR is beginning to move ahead on searches.   
 
 Professor Abul-Hajj asked who is moving things ahead at UMR.  Ms. Wilhelmson said it is the 
Chancellor, Senior Vice President Jones, and Professor Neuhauser.  There is also conversation with 
faculty in CBS.   
 
 The Committee was asked what it wished to recommend, give its responsibility to make a 
recommendation.  Professor Miksch said the Committee needs more information, and noted that it 
appears that UMR will always have "student-based" faculty, but one of the rationales for initially hiring 
contract faculty, as opposed to more tenured/tenure-track faculty, is that they do not know what the 
student numbers will be.  If that were expected to be only a temporary situation, her view would be 
different, but it appears they intend always to use contract faculty.  Will UMR always be outside the 25% 
rule, she asked?  Ms. Wilhelmson said she did not know; the program is too new.  When students show 
up, will the tenured faculty always be in the design mode and will the student-based faculty ever become 
tenure-track faculty, Professor Anderson asked.  Ms. Wilhelmson said she did not know.   
 
 Professor Simon said he thought these were unusual tenured/tenure-track faculty appointments.  
Their job is to develop modules for teaching specific subjects, but the standard of the tenure code is that 
individuals develop national and international reputations.  Professor Clayton wondered if the individuals 
did not belong in the College of Education and Human Development.   
 
 The Committee was not prepared to make a recommendation based on the information it had.  
The Committee agreed that it wished to see the 7.12 statement for the program and also be provided 
information from other institutions carrying out similar methods of education at the university level.  The 
Committee also wished to have greater clarification of the structural concept and the relationship between 
regular faculty and the contingent faculty.  Professor Clayton commented that UMR is vision-driven, not 
discipline-driven, and seems inherently diffuse. 
 
 Professor Clayton thanked Ms. Wilhelmson for providing the information, thanked everyone for 
their work during the year, and adjourned the meeting at 12:00. 
 
      -- Gary Engstrand 
 
University of Minnesota 


	 Before the Garcetti case, in which the Supreme Court ruled that a public employee speaking about his or her employment was not protected by the First Amendment, the law was governed by the Pickering case.   In Pickering, a high-school teacher had written a letter to a newspaper criticizing a school board about allocation of funds and other matters; the Court held that the "teacher's interest as a citizen in making public comment must be balanced against the State's interest in promoting the efficiency of its employees' public services"; a judge would analyze whether the employee was speaking about a matter of public concern  (Pickering v. Board of Education of Township High School District 205, Will County).  Following the Pickering standard, a judge will first rule whether a statement is on a matter of public concern—but will also, as Professor Hamilton pointed out in his book, balance the right to speak against the extent to which the statement is disruptive of public service.  In the traditions of academic freedom, in contrast, once the competence of the speaker has been determined, it does not matter whether the speech is disruptive and everyone should rally around the right of the speaker.  (The Committee is concerned about the implications of the Garcetti case because, while it involved a district attorney, a later federal district court case, Hong v. Grant, applied the Garcetti ruling to higher education, about which more later.)

