
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, March 28, 2008 

9:30 – 11:00 
300 Morrill Hall 

 
 
Present: Tom Clayton (chair), Yusuf Abul-Hajj, Carl Flink, Linda McLoon, Karen Miksch, Paul 

Porter, Terry Simon, Carol Wells 
 
Absent:  Tracey Anderson, Arlene Carney, Joseph Gaugler, Thomas Scott 
 
Guests: none 
 
[In these minutes:  (1) various items of business; (2) revisions to the Regents policy Code of Conduct; (3) 
report of the task force on academic freedom] 
 
 
1. Various Items of Business 
 
 Professor Clayton convened the meeting at 9:30 and noted several matters. 
 
--  The review of the 7.12 statements with Vice Provost Carney will not take place until the fall. 
 
--  The Committee spent considerable time on indirect-costs at its last meeting, but it is not a subject the 
Committee can profitably continue with for now.  It has been taken up at length by the Senate Research 
Committee and the Senate Committee on Finance and Planning, although this Committee can take it up as 
necessary if it affects academic freedom.  Indirect costs are mentioned in the academic freedom report, he 
observed. 
 
--  Professor Anderson, unable to be present for the meeting today, nonetheless raised an issue that will be 
on a future agenda. 
 
--  Professor Mowitt, now on leave, drafted a policy on the University's responsibility to researchers.  The 
Committee can return to it after it receives a visit from Vice President Mulcahy. 
 
2. Revisions to the Board of Regents policy Code of Conduct 
 
 Professor Clayton turned next to draft amendments to the pamphlet provided to employees about 
the Regents policy Code of Conduct as well as amendments to the code itself.   
 

Subd. 6. Preserve Academic Freedom and Meet Academic Responsibilities. Academic 
freedom is essential to achieving the University's mission. Community members are expected to: 
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--  promote academic freedom, including the freedom to discuss any relevant matters in the 
classroom, to explore all avenues of scholarship, research, and creative expression, and to speak 
or write as a public citizen without institutional restraint or discipline; and 
 
--  meet academic responsibilities, which means to seek and state the truth; to develop and 
maintain scholarly competence; to foster and defend intellectual honesty and freedom of inquiry 
and instruction; to respect those with differing views; to submit knowledge and claims to peer 
review; to work together to foster education of students; and to acknowledge when an individual 
is not speaking for the institution.  

 
Professor Clayton, following up on earlier discussions by the Committee, noted that it could substitute 
"advance," "advocate," "advocate and exercise," or "actively support" for the word "promote" in the first 
subsection, to substitute "any" for "all" in the same sentence, and to delete "and state the" in the second 
subsection.  He noted that several Committee members had objected to "promote" but there is ample 
dictionary authority "promote" is appropriate, and it is used elsewhere in the document with "P. T. 
Barnum connotations" being a problem. 
  
 "Any" seemed to be more appropriate than "all."  He concurred that the Committee had earlier 
approved "any matters relevant to the course" in place of "relevant matters in the classroom."   
 
 "To seek truth" should be substituted for "state the."  
 
 Professor Flink contended that there should be some sense of revealing or disseminating the truth, 
rather than implying that faculty members do this alone, by themselves, with no distribution to classes or 
the public.  Professor Clayton said "truth" is commodified by "the" and thus made finite and 
transmissible, which "knowledge" but not "truth" is. 
 
 Discussion turned to an article from Inside Higher Ed entitled "Not So Free Speech in Campus 
Governance," which reported on the application of a Supreme Court decision (Garcetti v. Ceballos).  
Professor Miksch (a lawyer by training) reported on it.  That decision held that First Amendment 
protection did not apply to a district attorney who criticized a local sheriff; the article quoted Justice 
Kennedy as writing, "'We hold that when public employees make statements pursuant to their official 
duties, the employees are not speaking as citizens for First Amendment purposes, and the Constitution 
does not insulate their comments from employer discipline."  Justice Kennedy also included in his 
opinion language saying (according to the article, not quoting Kennedy) that "such a standard would be 
inappropriate in public higher education, where shared governance means that professors routinely 
question the policies of superiors."   
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 A federal district court, however, has applied the rule in Garcetti to a faculty member at the 
University of California, Juan Hong, in Hong v. Grant.  Hong "maintains that he was unfairly denied a 
merit raise because comments he made in a faculty meeting offended superiors."  The district court, 
according to the article, "dismissed the suit [by the faculty member], saying that these discussions 
were part of the 'official duties' of professors and thus under the Garcetti decision were not entitled 
to First Amendment protection."  The AAUP has filed an appeal arguing that the Hong decision 
ignores Justice Kennedy's language about higher education and that the courts have traditionally 
recognized academic freedom. 
 
 The article also noted that Justice Souter (in dissent) was concerned that Garcetti could be 
applied to public-university professors; Souter wrote, "'I have to hope that today's majority does not mean 
to imperil the First Amendment protection of academic freedom in public colleges and universities, 
whose teachers necessarily speak and write "pursuant to official duties."'" 
 
 Professor Miksch suggested the Committee might wish to consider an amendment to the Regents 
policy Code of Conduct that includes a protection for statements made when faculty members are 
providing service to the University (such as on committees).   There is a risk, if the courts apply Garcetti 
to faculty members, that faculty who make critical comments about University policies or decisions might 
be treated adversely.  It was suggested that another place an amendment to institutional policies might be 
made would be the Regents' policy Academic Freedom and Responsibility.   
 
 Professor McLoon said she would prefer not to see the application of the policies narrowed by 
definitions because when one includes definitions, things outside the definition are excluded.  Service 
work is included by implication, she said. 
 
 Professor Wells said she had been informed that she could not speak on a bill (in her field) before 
the legislature and identify herself as a University professor.  It was suggested that was an incorrect 
interpretation of the University's policy; any faculty member is permitted to speak before any public body 
as a citizen, and may identify himself or herself as a professor at the University, but must make it clear 
that he or she is not speaking for the University.  One can establish one's credentials, for identification 
purposes only, Professor Miksch agreed.  She did not clearly understand that, Professor Wells said.  One 
is there as an expert, not on behalf of the University, Professor Flink added.  The legislature wants to 
know how to put someone's remarks in context.  Professor McLoon said she contacts legislators and 
provides views to legislative bodies all the time; she considers it part of her professional responsibility but 
indicates that she is not speaking for the University.  
 
 Professor Wells said she had been told she could testify as a private citizen but not as a professor.  
That is what everyone does, Professor McLoon said:  indicate they are a professor, do not speak for the 
University, and support/oppose this bill. 
 
 There was also brief discussion about whether a faculty member may use University-letterhead 
stationery if writing as an individual to a legislator or legislature or other public body.   
 
 Professor Miksch agreed with Professor McLoon that providing testimony and opinions is part of 
a faculty member's professional responsibility—and to have it suggested or implied that that is not the 
case—would have a chilling effect on the faculty.  In her profession, she has a legal duty to respond to 
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legislation and to identify what is unethical—that is part of her job.  Faculty need to be educated that they 
have a right to make statements and give opinions.   
 
 Professor Flink inquired why the policy includes the language "without institutional [restraint or] 
discipline"?  Professor Clayton pointed out that without this language the University might not impose 
restraints but then discipline someone afterward.  Professor Miksch noted that there is prior restraint of 
expression and there is punishment after expression; this language is as expansive as possible and 
provides that the University will impose neither. 
 
 Professor Flink suggested that adding service to the academic freedom policy and Code of 
Conduct enters dangerous territory, because when faculty members provide service to the University, they 
are speaking more as employees of the organization.  One could be in a meeting and challenge the 
department chair, and one could do it appropriately or inappropriately.  In the latter case, one could be 
told that is not the way to do things.  He said he would like to hear from the Office of the General Counsel 
about this.  Professor McLoon again registered an objection to adding to a list because doing so would 
restrict the policy but she agreed with Professor Clayton's suggestion that there is need for language that 
articulates the right of faculty to speak in their professorial capacity as well as in their roles as public 
citizens. 
 
 The Committee voted unanimously in favor of recommending a change in the policy. 
 
 In terms of the article "Not So Free Speech . . . ," the implications of the Hong case are alarming 
because they are not confined to institutional governance.  While Justice Kennedy's language in Garcetti 
defended faculty, it was fuzzy.  It was dicta, Professor Miksch explained; the case had to do with a district 
attorney but the dissenters (per Justice Souter) were worried about the effect on faculty.  Justice Kennedy 
agreed they were different but a California district court in the Hong case has nonetheless applied 
Garcetti to faculty.  In a case after Garcetti, Professor Miksch said, Justice Kennedy made a strong 
statement about academic freedom and the distinctiveness of universities and K-12 institutions from other 
kinds of institutions and the need to promote the marketplace of ideas and diversity.   
 
 Presumably the Hong case will go back to the Supreme Court, Professor McLoon commented.  It 
could, Professor Miksch agreed.  The California faculty member criticized colleagues as being 
unproductive and the department and college for the overuse of adjuncts.  The court said that was similar 
to the district attorney's case, and the faculty member spoke as an employee so not protected by the First 
Amendment.  Imagine being at a Senate meeting and speaking out and having this kind of reaction 
possible, Professor Miksch said.  Professor Flink said someone might say something about an ineffective 
way to teach; Professor Miksch agreed and added that the comment could be directed at institutional 
policy, not at an individual.   
 
 Professor Miksch reported that a colleague of hers (who also happens to be the head of the 
academic senate at his institution) has done a paper on the Garcetti case and governance and makes 
policy recommendations; she said she would ask if she could circulate it to the Committee.  Should this 
Committee say anything as a public body about the implications of Garcetti, Professor Flink asked?  
Professor Wells commented that the case itself was murky because Hong did not prove why he was 
denied a merit raise.  The concern is the application of Garcetti to higher education, Professor Miksch 
responded.  The facts are less important than the application, Professor Flink agreed.  The rationale has 
been used to fire K-12 teachers, Professor Miksch commented.   
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 That is why it is important to have the public citizen language in the Regents policy Code of 
Conduct, Professor Flink said; it is also important to let the public know that faculty to have a professorial 
role and do have views.  But for now, he suggested, the Committee should watch cases and file an amicus 
brief if something bubbles up, or file a brief jointly with other institutions.  It was suggested that the 
Committee could also act preemptively by recommending an institutional policy to govern the University 
irrespective of what the courts might decide.   
 
 Professors Flink and Miksch agreed to draft an amendment to the Regents' policy Academic 
Freedom and Responsibility for consideration at the next meeting. 
 
3. Report of the Task Force on Academic Freedom 
 
 Professor Clayton asked Committee members to return to the recommendations of the Task Force 
on Academic Freedom.  [The report can be found at 
http://www1.umn.edu/usenate/fcc/acadfreedomreport.html]   
 
 Professor Flink suggested that the Institute for Advanced Studies is well-suited to carry out the 
set of recommendations calling for "Modeling Disciplined Debate":  "We encourage the University to 
consider a variety of options for inviting students and the citizenry more generally to support, stimulate, 
and nurture disciplined debate of ideas on campus and in the wider community."   
 
 Professor McLoon asked to whom the report's recommendations are addressed.  They represent 
the views of the task force; who is to carry them out?  They are addressed to the University, Professor 
Clayton said, and any unit that has the support of the administration can carry them out.   
 
 Professor Clayton said it almost seems like an abridgement of academic freedom to insist on all 
the faculty service on behalf of academic freedom that is implicitly required by the task force 
recommendations.  They are somewhat like loyalty oaths:  the pressures suggest the very principle has 
been abandoned.  Professor Flink said his feelings vary with the recommendations:  he would encourage 
disciplined debate but that is different from requiring a statement on academic freedom on syllabi.  (It was 
noted that a draft statement on academic freedom could be added to the Classroom Expectations 
Guidelines that have been adopted by the Faculty Senate; they are guidelines, not requirements.)  
 
 Professor McLoon said the list of recommendations suggests there is a problem that needs to be 
addressed.  Does the University have a problem?  Or if it has a problem, are these the right solutions, 
Professor Clayton added.  It is said that a lot of faculty members do not fully understand academic 
freedom but it would not take a massive program to familiarize them. 
 
 Professor Clayton said that the group of recommendations entitled "Strengthening Protections" is 
especially important:   
 

Tenure remains a core principle for protecting academic freedom.  But tenure alone cannot be 
assumed to provide all of the necessary protections, if only because a large number of academic 
personnel today are not covered by tenure.  Assuring their academic freedom is crucial.  We 
recommend that the University set in motion a process of careful reflection on the status of 
protections, especially for its untenured academic personnel.  More specifically, we believe that 

http://www1.umn.edu/usenate/fcc/acadfreedomreport.html
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provisions should be strengthened for at least five categories of personnel, each of which 
experiences distinct challenges to academic freedom: 

1. The editorial and directorial staff of the University Press, untenured library employees, 
curators and directors of museums and galleries, and P&A personnel involved in the 
administration of controversial programs.  All of these people perform important academic roles 
and contribute significantly to the vitality of the intellectual life of the institution. They are not 
shielded by tenure, but their work is sometimes the object of vigorous attack. 

2. Adjunct and non-tenure track faculty often cannot effectively participate in shaping the 
curriculum or other parameters of intellectual debate.  When and if they cannot, this is a 
limitation on their academic freedom.  To the degree that the teaching load is increasingly carried 
by members of the community with such limited academic freedom, the institutional climate 
suffers as well. 

3. Untenured faculty employed in tenure track lines can be stifled by the powerful 
constraints of disciplinary orthodoxy, even if those constraints are not consciously or 
intentionally established by senior faculty.  This challenge becomes increasingly problematic in 
the current era of extreme specialization of knowledge.  The University should be especially 
attentive to the prevention of even subtle disciplinary orthodoxies restricting the research 
programs of junior faculty.  Untenured faculty whose research relies on interdisciplinary work 
that crosses discipline boundaries or involves emerging fields may be especially vulnerable to the 
orthodoxies of established units. 

4. Particularly in times of war, international academic personnel may feel restricted in their 
academic freedom out of concern for their ability to remain in this country.  The University 
should do everything possible to provide assurance that a delimitation of open inquiry by national 
identity will be vigorously resisted. 

5.  Graduate students and some undergraduates actively involved in research for regular 
faculty must be assured fair credit for contributions to the production of new knowledge and 
creative work. 

Adjunct (that is, non-tenured, non-tenure-track) faculty status is important, Professor Clayton 
emphasized.  It is an issue coming to the Committee on Faculty Affairs; adjunct faculty have no 
organization and they teach a lot.  It seems that they need some way to communicate with each other.  It 
is a stratum of the University that most are unaware of. 
 
 At a certain point, contract faculty can expect renewal of their contract, Professor Flink said.  
Adjunct faculty, in comparison, have no rights or benefits and it affects their morale and demeanor.  
Unlike adjuncts in the Carlson School, for example, many of whom are executives/professionals who may 
teach from time to time because they enjoy it, other adjuncts may be less well off.  Professor McLoon 
suggested that the Committee should see data on the number and location of adjuncts before it reaches 
any conclusions. 
 
 Professor Clayton said that contract faculty are in a precarious position even with notice 
provisions; probably most are hired from year to year.  Because of their teaching loads, they have no time 
to do research and publish so that they could work their way toward becoming a candidate for a tenure-
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track position.  Professor Flink agreed that adding a research agenda to a full-time job only adds stressors 
to the lives of contract faculty.   
 
 Professor Wells recalled that Vice Provost Carney had reported that there are few contract faculty 
on multi-year contracts.  In the Academic Health Center, annual appointments are becoming standard:  
they hire people to teach a course and many researchers do not teach or may give only a few lectures each 
year.  Bringing in P&A staff to teach undermines the idea of hiring people to do cutting-edge research 
who also have a love of learning.  This will not be a university if it hires people just to teach—it will be 
no different from any college.  She also maintained that tenure equals a guaranteed salary, something she 
learned from the tenure debate in the 1990s.  If this is true, then if one is hired without a guaranteed 
salary, by definition one does not have academic freedom. 
 
 Professor Clayton noted that institutional policies extend academic freedom to contract and other 
faculty.  Professor Wells said that is just hand-waving and pretty words with no meaning.  Professor 
McLoon agreed that contract teachers are in a different position. 
 
 Professor Abul-Hajj said the question is why the Medical School is hiring all these people.  It is 
to free Professor McLoon's time (for example) to do research, which brings in a lot of money, and the 
Medical School perhaps does not want her to spend a lot of time teaching.  The bottom line is money; that 
is what drives units to hire people to teach courses.  Look at the new and proposed facilities for the 
Academic Health Center:  they are full of high-powered researchers who do not teach.  They should be 
appointed as research faculty, not tenured faculty, he suggested.   
 
 Professor Wells said that is an unsustainable model.  To generate one's salary, someone needs 20 
to 30 years of uninterrupted research support, which will happen relatively rarely.  There is an entire 
group of faculty for whom the University has no "Plan B" if they lose their research funding.  In the old 
days, they had another job, carrying out other faculty-type responsibilities, but now people are hired and 
are to be supported by their research and may have little else to do.  This should be a university that hires 
people who also do research.  That is not so easy, Professor Abul-Hajj said; if this is to be a top-three 
university, it must compete with other institutions to hire first-rate researchers.  It will be unable to attract 
such people if they must spend 40% of their time teaching.  Professor Wells said there should be a 
continuum whereas now there are silos; many researchers are not faculty who can easily move back and 
forth between teaching and research responsibilities, because individual research support comes and goes. 
 
 This progression to hiring more people who only teach is driven by the economic model of the 
University, Professor Flink said, and will lead to more contract faculty.  It may be that the Carlson School 
brings in people who are in cutting-edge positions to serve as adjuncts; those people do not need to do 
research.  As the devil's advocate, he can argue he should do the same thing in his program, which he can, 
which gives him the ability to shift them around as needed and maintain flexibility.   
 
 With respect to the recommendations on strengthening academic freedom, Professor McLoon 
asked if the Committee would consider policy changes.  It would, Professor Clayton said, if the changes 
respond to the task-force recommendations.  Professor Flink suggested that the guiding principle should 
be to focus on protections and move away from indoctrination that requires people to speak about 
academic freedom.  Professor Clayton agreed, but said the Committee could move between the broad and 
the narrow view, as appropriate to specific recommendations.   
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 Professor McLoon said the Committee should draft a recommendation that responds to Professor 
Wells's point about who is being hired.  Is the University using too many people who only teach?  The 
institution should protect their academic freedom but the Committee can ask why they are being hired.  
The tenured and tenure-track faculty are in jeopardy because of their declining numbers.  [It was noted 
that the number of tenured and tenure-track faculty has not been declining at the University and has 
increased slowly in recent years.]    
 

Professor Clayton added that the tenured and tenure-track faculty are also in jeopardy because 
adjuncts hired only to teach may be doing as good a job as the tenured and tenure-track faculty but more 
cheaply—and without academic freedom.  Professor Flink demurred and said that students often have the 
perception that they are receiving something of lesser quality when they have a teaching-only instructor.  
Students know when they are being taught by someone who is not immersed in an active research agenda. 
 
 Professor Abul-Hajj said that is not always the case.  Professors are under pressure to generate 
research funding.  When he was a department head, he was asked by faculty if they could get out of 
teaching in order to do more research.  He said "no" because teaching is one of the responsibilities of a 
faculty member.  The University is giving tenure to research faculty, individuals who may be doing no 
teaching, but it is not giving tenure to teaching faculty.  The University wants to be in the top three and 
recognition will be achieved by bringing money to the institution.  The University has received additional 
money to support high-powered researchers and the rest get nothing.  The institution values research more 
than other activities.  So it seems that the more the University wants to be a leading research university, 
the less it will be a university, Professor Clayton concluded. 
 
 Professor McLoon said it shortchanges the teacher when he or she is not tenured or tenure-track.  
Students notice; they ask how long someone has been teaching (as she has been asked).  They want 
someone with experience.  But there are high-powered faculty researchers who have not kept up with 
teaching and give it short shrift, Professor Abul-Hajj pointed out.  He has seen both types, those who want 
to teach and those who do not want to bother to update their course materials.  His field, pharmacy, is 
dynamic, with drugs going on and off the market, and some researchers may not have kept up to date in 
their teaching materials.   
 
 Professor Flink suggested the Committee consider the sometimes-used assumption about faculty 
time of 40/40/20 (40% teaching, 40% research, and 20% service).  It has been said that if one publishes a 
book, one does not need to worry about how good one's teaching is.  That is distressing but the perception 
is real and has an impact.  The administration needs to hear about this.  What does academic freedom and 
tenure mean—to do research, he asked? 
 
 Professor Clayton said the Committee would return to these issues and adjourned the meeting at 
11:05. 
      -- Gary Engstrand 
 
University of Minnesota 
 


	 A federal district court, however, has applied the rule in Garcetti to a faculty member at the University of California, Juan Hong, in Hong v. Grant.  Hong "maintains that he was unfairly denied a merit raise because comments he made in a faculty meeting offended superiors."  The district court, according to the article, "dismissed the suit [by the faculty member], saying that these discussions were part of the 'official duties' of professors and thus under the Garcetti decision were not entitled to First Amendment protection."  The AAUP has filed an appeal arguing that the Hong decision ignores Justice Kennedy's language about higher education and that the courts have traditionally recognized academic freedom.

