
Minutes* 
 

Faculty Consultative Committee 
Thursday, February 4, 1999 

12:45 –  2:15 
Room 238 Morrill Hall 

 
 
Present: Sara Evans (chair), Kent Bales, Marilyn Grave, Stephen Gudeman, M. Janice Hogan, 

Michael Korth, Leonard Kuhi, Marvin Marshak, Judith Martin, Fred Morrison 
 
Absent: Linda Brady, Gary Davis, Mary Dempsey, David Hamilton, Roberta Humphreys, V. 

Rama Murthy, Matthew Tirrell 
 
Guests: General Counsel Mark Rotenberg 
 
Other: Tonya Brown (President’s Office); Ann Cieslak (Board of Regents Office); Maureen 

Smith (University Relations) 
 
[In these minutes:  discussion with General Counsel Mark Rotenberg about the role of his office vis-à-vis 
faculty and vis-à-vis policy development] 
 
 
1. Various Items of Business 
 
 Professor Evans convened the meeting at 12:45 and reported on several items of business. 
 
-- There will be a series of workshops with Academic Health Center administrators and faculty on 
consultative governance; FCC should think about what they might include, and discuss the topic on 
February 18. 
 
-- The meeting on February 11 will be with Senators from General College, CLA, IT, and 
Biological Sciences (for Twin Cities FCC members only). 
 
-- The forum for candidates for regent will be February 9; Committee members are urged to attend. 
 
-- Information on building the team in the Senate office will be sent, including criteria for 
evaluation of performance, on which committee chairs will be asked for their views.  There will also be a 
personnel committee set up. 
 
2. Discussion with General Counsel Mark Rotenberg 
 
 Professor Evans welcomed Mr. Rotenberg to the meeting, and announced that there would be 
only summary minutes.  Mr. Rotenberg thanked the Committee for the opportunity to meet with it, 
outlined his own background, and related that he likes teaching and writing and wanted to be in an 
academic setting. 

                                                           
* These minutes reflect discussion and debate at a meeting of a committee of the University of Minnesota 

Senate or Twin Cities Campus Assembly; none of the comments, conclusions, or actions reported in these minutes 
represent the views of, nor are they binding on, the Senate or Assembly, the Administration, or the Board of 
Regents. 
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-- Questions raised by faculty about the function of the General Counsel (GC) office fall under the 
umbrella question about who his client is.  What the role of his office should be in advising faculty, 
administration, and others is a very serious question, because the Code of Professional Responsibility 
identifies for lawyers what their obligations to their clients are.  In the case of the University, the 
University as a constitutional corporation is the client, not a particular person.  The office relies on 
substantial legal literature concerning the responsibility of corporate lawyers, and the duty owed to a 
decentralized corporation; there are similar problems and disputes in any large corporation or 
governmental agency, but in business they are resolved privately. 
 
-- Issue at the University fall into two categories, litigation (which is clearly adversary) and non-
litigation (which is non-adversarial).  The adversarial role is exemplified by the role of the GC before the 
Senate Judicial Committee.  The non-adversarial role is one performed many times during a year, through 
the provision of advice.  In this case, the advice may be inconsistent with the views of other clients (e.g., 
advice to the President may not be what a dean believes appropriate, or vice-versa).   
 
-- When there is action against a faculty member from outside the University, the GC’s office will 
provide help to the faculty member and at the same time do an assessment of whether the individual acted 
contrary to the University’s policies and needs outside counsel (this is rare).  At the same time, they (this 
is true for all employees) are provided guidance on applying for defense and indemnification, which 
provides free legal help from the University.  The GC office investigates, determines if the Regents’ 
policy standards on defense and indemnification have been met, and recommends to the President 
whether to provide it.  There have been about 80 such applications since he has been GC; the majority are 
not faculty. 
 
-- There is a risk that by accepting free legal assistance from the GC office (which requires an 
employee to provide full cooperation), that if the case later turns against the employee, information 
provided cannot be erased.  It is not clear that this has ever happened, and the individual may continue to 
use the same lawyer (although no longer paid for by the University).  Typically, those who use the GC 
office provide evidence and statements that they see as the truth; there would be a problem if someone 
later changed their story. 
 
 There is a "twilight" period, when legal assistance is being provided and the GC office is 
assessing whether to recommend defense and indemnification.  This is an “insurance” function that could 
be separated from the GC office.  The Senate may wish to consider recommending establishment of a 
policy that would cover this function; a practical consideration would be the cost of such a policy. 
 
-- Is there equal access to the GC office for all--does a junior faculty member have the same access 
as the President or a Regent?  There are 15 lawyers in the GC office, each with a focussed practice.  Mr. 
Rotenberg’s time and efforts are committed largely to the Regents and President and senior officers.  If 
the question is whether the GC OFFICE will treat all equally and fairly, the answer is yes. 
 
-- There is a perception of a serious conflict of interest in Judicial Committee proceedings, in that 
the GC office provides the lawyer for the administrator being grieved against, and then also provides 
advice to the President when there is an appeal.  The tenure code allows an attorney who has not 
participated in presenting the matter to the Judicial Committee to advise the President.  Typically, either 
Mr. Rotenberg or a contract lawyer provide advice to the President in Judicial Committee cases, and there 
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is a "wall" erected in the GC office between the GC and the lawyers who present the case to the Judicial 
Committee.  This is consistent with practices in the Minnesota Attorney General’s office and in U. S. 
government agencies.  This practice at the University, under the tenure code provisions, has been upheld 
by the Minnesota Court of Appeals:  the General Counsel may provide advice to the President if he has 
had no involvement in presenting the case to the Judicial Committee. 
 
 One Committee member pointed out that this does not resolve the issue of appearance; the GC 
office and the faculty need to work on this.  Faculty must be assured that the legal function is being 
properly carried out and due process is being provided.  But those involved believe there are end runs, and 
they must be addressed by a structural change, because nothing provides any assurance the GC has not 
been involved in a case, and the GC is the supervisor of the legal staff and faculty assume that he would 
prefer that the office prevail. 
 
 The GC office wants an outcome that is good for the University, and the legal staff and the GC 
can take different positions.  All understand that the President as decision-maker is in a different position 
from the attorney as advocate, and it is also inaccurate to assume that the GC advice to the President is 
coercive and determines the outcome.  Mr. Rotenberg agreed that the problem of the perceptions of a 
conflict of interest needed to be addressed; one possibility that could be explored is designation of a 
certain attorney whose function is to be a faculty advocate, outside corporate control. 
 
-- More information needs to be provided to the faculty about the role and function of the GC office, 
beyond the existing web site and annual report. 
 
-- There has occasionally been a policy logjam in the GC office, when a draft policy--after a long 
process of development--is send for review, and comes back with advice directed at the administration 
which substantially changes the policy.  There is a need for the GC office to take a broader view, and to 
include the governance system in its deliberations. 
 
 The GC office does not view itself as an adversary in this effort, and they believe they take into 
account the interests of their client as a whole.  They try to help their client achieve the objective sought, 
and do not throw up roadblocks.  In those instances when there are opposing interests in the University 
(e.g., the tenure debate), or the objective is not clear (intellectual property policy), the lawyers should not 
decide.  His office needs help understanding the policy objectives in order to give them effect.  They are 
not always right, and may not understand all of the factors involved. 
 
 There needs to be more transparent ways to develop policy, perhaps by establishing drafting 
committees (that would vary with each policy) that would establish goals and that would include 
representatives from the GC office so they could understand the objectives and would be involved from 
the beginning.  The GC office needs to be more aware of concerns expressed by the governance system, 
because when the administration alone carries a draft policy to the GC office, what comes back may not 
reflect the discussions between the administration and the faculty.  There has been decreasing 
participation by the GC office in governance, which is not positive.   
 
 Professor Evans thanked Mr. Rotenberg for joining the meeting, and commented that she hoped 
that the dialogue would continue. 
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3. Faculty Senate Docket 
 
 Professor Morrison moved approval of the Faculty Senate docket.  It was unanimously approved. 
 
 Professor Evans adjourned the meeting at 2:15. 
 
      -- Gary Engstrand  
 
University of Minnesota 
 
 
 
 
 
  
 
 
 
 


