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Introduction. 

It has been estimated tha t there are in the 

United States today, approximately 80,000,000 acres of 

swamp and overflowed, lands ,1 an area of unproductive land 

greater than the Philippine Islands and nearly three 

times as large as Great Britain and Ireland. When we 

consider that these wet lands are so vast in extent; that 

they are unproductive and an economic waste, and that they 

are in many States so productive of malarial diseases as 

to constitute a serious and ever-present menace to the 

lives and health of the people, the importance of the 

problem of land drainage in the United States is apparent. 

If, --- using the suggestion of Chief H drographer Leighton . 
of the United States Geological Survey -- this land were 

suddenly acquired as an outlying possession, there is no 

doubt that there would be a great movement for ita 

exploitation. Or "if there layoff our coast such a 

wondrously fertile country inhabited by a pestilent and 

marauding people vlr..o every year invaded our shores and 

1. 60th Congress. 1st Session. Senate Document 443. 
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killed and carried away thousands of our citizons, and 

each time shook their fists beneath cur noses and cheer-

fully promised to come again, how the country would go to 

arms, th treasury be thrown open, and how quickly that 

people ould be subjugated!- And yet that is just the 

situation which our sap lands, ith their great possi-
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health, due to the elimina tion of fever-and-disease-

breeding swamps and marshes. 

Even those lands which at the present time are 

used to some extent for farming although somewhat wet, 

because of the proximity of swamps and completely inundat

ed areas, will be benefited by the drainage of the swamps, 

and their productiveness increased. For drainage ventila

tes the s oil and helps to give to plants the abundance 

of r ree oxygen which they need. It increases the avail

able supply of soil moisture for the crops, since roots 

on well drained land will pierce deeper and be better 

able to draw on ground waters during drought, than roots 

in less well ~rained soils. And finally, because of the 

fact that the low temperature of well-drained land does 

not last long in the Spring, seeds may be planted early 

in the season. l 

Using an average estimate, although conditions 

vary great ly according to the engineering problems pre

sented and topography, ~e may place the cost of making 

public drains at approxilnately $4 . 00 an acre, and in 

addition, private drains required to place the land in 

(1 ) King , F. H. Irrigation and Land Drainage. 4th ad . 
pp . 418- 429 . (Professor of PhYSics at University 
of Wisconsin) . 
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productive condition at $8 . mWan acre, and the cost of 
+" 

subduing and reducing cultivation at $5 . 00 an acre . 

A fair estimate of the value of such reclaimed lands 

would be ~37 . 00 an acre, so that a net profit from drain

age work of $20 . 00 an acre might reasonably be expected; 

or a net increase in the market value of the 80 , 000,000 

acres of swamp land in the United Statos of $1,600,000, 
2 

000 . This reclaimed area could furnish farms for 

hundreds of thousands of people,3 and help to take the 

place of the free homestead lands of the West. And 

since the i mprovement is a permanent one , it would in-

crease the value of the a gricultural products raised 

in the United States by millions of dollars per year . 

The decrease in malarial diseases as a result 

of the drainage of s Vlamp lands is well known . It has 

been demonstrated both abroad and in the Panama canal 

zone, as well as in the United States itself . 

------ - - - -----~--------------- .. ------------------- --- - --
(2) 60 Oongress 1st Session. Senate Document 443 . p . 6 

U. S. Dept . Ag . Oircular 76 ~ . 10 . places value of 
drained land at from $20 to ~60, and $400 if near 
cities . Van Hise , Oonservation of Natural Resources, 
p . 3 . Watts, E. E. Eng . News . Vol . 47 . pp . 139-140 , 
1902. Eberhardt , Gov . A. ,of Minnesota in Address 
June 26 , 1910, estimates added value of $10 , 00 per 
acre at cost of only $1 . 00 . Hill, J.J . In Highways 
of Progress at p . 194 estimates increase in value from 
two to three times present value . 

(3) Van Hise . Oonserva tion of Natural Res ources. p . 4 . 
estimates that reclaimed swamp lands of the United 
States eould suppott an additional population of 
50 , 000 , 000 baSing his estimate on experience of 
Holland. 
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Malarial diseases prevailed in Indiana, and Illinois 

to an alarming extent prior to the construction of 

extensive drainage systems in those states. D~~ing the 

period from 1870 to 1890 the number of deaths from mat

aria in Iowa, Indiana, and Illinois decreased from 52.5 

per 'thousand of the total, to 8.6 for one thousand, and 

that was the time of greatest drainage acti~ity in those 

states, so that it is reasonable to conolude that these 

changes in malarial conditions were due to swamp land 

reclamation. l From the census of 1870 it appears that the 

deaths from malaria in the lowlands of the Mississippi 

River from Oairo to the Gulf during the preceding year 

were 89.8 per thousand of the total. In the census of 

1900 we find that for the same territory the deaths form 

this disease Vlere 88.8 per thousand. Likewise for the 

southeast coast lands of South Oarolina, Georgia, and 

Florida, the deaths from malaria in 1870 were 66.2 per 

thousand and in the same territory they were 61.7 per 

thousand in 1890. In other words, in both theoe regions 

there was practically no decrease in the percentage of 

deaths from malaria ~uring the very period when there 

(1) See 60 Oongress 1st Session. Senate Document 443,p.5 
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was practically no swamp land reclamation being carried 

on in them. And drainage operations near the city of 

Charleston, S. C. tend further to demonstrate the remark

ably beneficial effect of such· work upon the health of 

the peo~le. The white residents of James Island, oPPosite 

the city was formerly obliged to leave the island during 

the summer months on account of the prevalGnce of malaria. 

But they can now safely remain there the whole year round, 

since no difficulties of this kind whatev0r have been 

experienced since the general introduction of drainage 

upon the farm lands of the surrounding country.l If the 

only result of the unwatering of the overflowed lands of 

the United States, were an improvement in public health 

by the substantial reduction of the losses due to malar

ial diseases, and the other benefits from reclamation 

were entirely disregarded, the work would still be worth 

the doing; for it has been estimated that the economic 

losses due to malaria in this country are not less than 

$100,000,060 per annum. 2 

The reclamation of these swamp lands will 

include three distinct operations: (1) The construction 

(1) 60 Oongress 1st Session. Sen~te Document 443. p. 5 
(2) Howard, L.O. !n Report of Nat~onal Conservation Coms. 

Vol. 3, p. 756. 
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of ditches, or the improvement of natural drainage 

channels, such as will be required by a large number of 

landovmers in co~mon, and will necessitate the use of the 

power of eminent domain and of legal procedure; (2) 

Detailed drainage on indi~idual farms at private expense 

and the use of tile or open drains; (3) The subjugation 

of wild vegetation, the removal of stones and stumps, and 

the preparation of the soil for cultivation. This thesis 

will be confined to a consideration of the first of these 

three operations; that is, it will treat only of. the 

public aspect of swamp land reclamation. 



- 8 -

DRAINAGE WORK 

IN 

COUNTRIES OTHER THAN THE UNITED STATES. 

- --------- ---------- ----------
A study of the part that has been played by 

the government of other countries in the reclamation of 

swamp and over flowed areas within their borders, and of 

the general features of their drainage laws, and an 

attempt to gaim some idea as to the amount of wet lands 

made fit for cultivation by other nations, may help to 

throw some light on the question; 'How progressive have 

been the drainage methods followed by the states of the 

American Union?' Of course, economic and topographical 

conditions vary so greatly in different countries and 

even in different parts of the same land that no sweep

ing statements can be made as to the comparative effici

ency of the drainage operations carried on in different 

countries. It would not be strange, however, if a youne 

nation, which is just beginning to meed its swamp lands 

jo support a rapidly increasing population, could learn 

something of value from older countries that have been 



- 9 -

considering ways of solving the drainage problem, and 

building ditches and dykes for many years, in some cases, 

indeed, for several centuries. 

Holland. 

In no other country in the world does the pro

ble~ or land drainage occupy more of the attention of the 

government and of the people or the State than in Holland, 

the "Hollow Land." For over six centuries it has b een 

waging a relentless warrare against the waters of the 

rivers and the sea, its weapons being dykes and ditches. 

A large part of the country which is now occupied by 

hundreds of cities and villages and by many thousands or 

people, was originally submerged, and even today between 

two-fifths and one-half of the land is below the level of 

the sea. 

In early times, when the Netherlands were 

sparsely inhabited by uncivilizod tribes, the country 

was a vast morass periodically inundated by the waters 

or the North Sea. A few years after the territory had 

been subjugated by the Julius Oaesar, Pliny wrote of the 

land as follows: "There the ocean pours in its flood 
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twice a day, and produces a perpetual uncertainty 

whether the country may be considered as part of the 

continent or the sea. Tho wretched inhabitants take 

re~ge on the sand hills, or in little huts which they 

construct on the summits of lofty stakes whose elevation 

is conformable to that of the highest tides. They sub-

sist on fhe flesh of fish left by the refluent waters, 

and which they preserve with great care; their fuel, a 

sort of tuft which they gather and form with the hand." 

So Eumenius wrote during the third century. "There was 

not, in the whole of the immense plain, a spot of ground 

that did not yield under the footsteps of man;" and Oaesar 

in his commentaries on the Gallic Wars described the land 

as being so marshy and level that the rivers had no visi

ble currents. Taine, the French historian of the middle 

19th Oentury wrote that "In Holland the soil is but a 

sediment of mud; here and there only does the earth c c"er 

it with a crust of mire, shallow and brittle, the mere 

aluvium of the river, which the river seems ready to 

destDoy.n l 
---------------------------------------------------------
(1) Of the Netherlands in their natural state, Motley 

wrote: "It was by nature a wide morass, in which 
06zj Islands and savage forests were interspersed 
among lagoons and shallows; a district lying partly 
below the level of the ocean at its higher tides, 
pubject to comstant overflow from the rivers and 
bere, within a half-submerged territory, a race of 
wretched ithyophagi dwelt upon terpen o1mounds which 
they had raised, like beavers, above the almost fluid 
soil." 

Rise of Dutch Republic. Vol. I, pp. 10-11. 
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The drainage problem with which the Hollanders 

have had to deal has always been of a two-fold character; 

the waters of the sea must be repelled from the land, 

and the "inner waters,~ due to lack of natural drainage 

and seapage through the porous soil, must be expelled. 

Along the Southern part of the coast~and dunes have 

formed a natural barrier against the sea, but in the 

provinces along the Uotthern coast and the islands if 
Zeeland in South Holland, it was necessary to build 

great dykes to keep out the sea. After this was accom

plished barriers had to be erected along the lower 

courses of the rivers in order to keep them from flooding 

the adjacent low lands at seasons of high tide, or in 

stormy weather when the waters are driven back up from 

the sea. After the Dutch had shut out the ocean and 

rivers by means of dykes, lands were gradually reclaimed 

by the process of impolding, which consisted in encircl

ing a tract of land with a dyke and then pumping out the 

water. It was under this system that the great Lake of 

Harlem was unwatered. This inland sea had been increas

ing in size for centuries. In 1531 it covered 6,000 acres, 

and by 1830 it had an area of 40,000 acres. In 1848 the 
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work of impolding was begun, and by 1852 it had been 

completed at a cost of ~3,893 ,200. This gigantic enter

prise resulted in the reclamation of 41,675 acres of land 

which sold for $120 ,84 per acre. In addition to Harlem 

Meer over 38 square miles of territory have been added 

to the northern provinces since 1877 by enclosing small 

tracts of shallow shore land at a time. 

All this work has been carried on by the govern

ment itself. It is reimbursed by charges on the land 

reclaimed. The dykes and polders are maintained by 

Waterschaps or boards which are responsible to the res

pective Provincial Governors and also to a super council 

which has charge of the main waterways and interprovin

cial jurisidction. As a general rule the cost of main

tainance is borne by the different districts, but some of 

the dykes are of so great a size and of so much importance 

to the safety of the whole country that they are placed 

directly under the control of the Central Government 

which makes special appropriations to keep them in 

repair. 

For the last fifty years the hyaraulic engineers 
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of Holland, as well as the people in general, have been 

dreaming of reclaiming the Zuyder Zee. This is eleven 

times the size of Harlem Lake, and it comprises more than 

one-sixteenth of the total area of the kingdom . In 1886 

an association was forDed for the express purpose of 

forcing the government to take some action as to the 

matter, and in 1892 as a result of this agitation the 

gov~rnment appointed a committee of twenty-nine to in

vestigate the practicability of draining the Zee. The . 
- , 

majority of the commission in 1894 reported in favor of 

the project. It will cost about ~~76,OOO,000 and occupy 

thirty-three years. It is estimated that the reclaimed 

land will have to he sold by the government at not less 

than $154 an acre. in order to reimburse the state for the 

expense of the work. This does not seem an unreasonable 

price, however, since agricultural lands in Friesland, 

Zeeland, and North Holland are now worth per acre ~215.00, 

$219, and 300.00 respectively.l The reclaimed land will 

be sold to peasant purchasers under an amortization scheme 

calling for forty-five annual payments. The. estimated 

benefits from the project are placed at $500,000 ,000 . 

1. Land that is cultivable sells at remarkably high 
prices in Holland. South of Harlem bulb land rents 
for from , 60 to $80 an acre and sells for from $16QDO 
to $18~00. The raw land reclaimed from the Y polders 
when the North Sea canal was opened sold at auttmon 
as high as $540 . 00. 
Gray, E.D.McQ. Government Reclamation Work In Foreign 
Oountries, p. 25. 
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1 
and the unwatered area will support 200,000 in.habi tants. 

France. 

Drainage operations in France are carried on by 

two different agencies: (1) the government (2) associa

tions of land ormers. Tho government undertakes a drain-

age work only when it is of too vast an extent to be 

successfully completed by groups of private land owners, 

or when the owners of such lands refuse to do a piece of 

reclamation work which the government considers necessary 

for the general welfare. When the central eovernment 

does the work it assumes one-third of the cost itself, 

and apportions one-sixth to the Department and one-half 

to the owners of the land. 

The chief steps in the proceedure where the 

government itself conducts the drainage operations are 

as follows: 

1. The State deSignates the lands which it deems 

advisable to drain, and submits the proposition to the 

land ovmers. 

2. The latter meet and decide whether they wish to 

undertake the work themselves. 

(1) Gray, E.D. cQ . Government Reclamation Work in For
eign ountries. 

Hill, J.J. World's Work, Vol. 19, p~ . 12,595-12,617. 
1910. 
itchell, Guy E. World Today Vol~ 13 p. 727, 1907. 

Tatum, S. Annals American Aca~y of Bolitical and 
Social Science. Vol. 35, p. 77, 1910. 

Mo. Bureau of Labor Statistics. Bull. On Draining Mo. 
Low Lands, pp. 7-10. 1910. 
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3. If the owners refuse ,to carry out the proposed 

drainage then the government decides whether it will do 

the work itself, or grant it to a concessionary. 

4. The State Engineers dvaw up the plans (or approve, 

the plans of other parties if the work ~~s been granted 

to them) and exercise general engineering supervision 

over the construction work. 

5. The President appoints a special commission to 

have charge of the whole project, and a boar.d of appraisal 

is cre~ted to make assessments and determine damages. 

The perfect of the departmGnt, the minister of public 

works , and a syndicate representing the land-owners, each 

appoint one member of this appraisal board, the findings 

of Which must be approved bye the departmental legislative 

assembly. Appeals from assessments may be taken to ' the 

Presidential Oommission which has charge of the work. 

The most important drainage undertakings that 

have been accomplished by the government under this law 

embranced 1,640,000 acres of land. In 1879 the Forez 

project including 140,000 acres was completed, and in 

1865 that of LesLandes and LaGironde comprising 1,500,000 

acres of swamp. What were formerly fever-stricken sandy 

marshes are now agricultural and fore st lands. The aver-
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age life of the inhabitants of these regions has been 

lengthened by more than four years, and the lands have 

increased in value from $15 . 00 per acre to over ~~50 .00. 

In 1879 there were over 1,365 miles of main canal in Les 

Landes and LaGironde. Half of this reclaimed area be

longs to tOVlnS which paid their assessments for the cost 

of the work by selling 466 ,000 out of the 720,000 acres 

of the drained land which they owned, so that no State 

runds were used. The perfects of the various departments 

in which the lands are located supervise the maintainance 

of these governmental works, but the cost of such main

tainance is borne by the land ovmers. 

The second agency by means of which lands have 

been drained in France is the aesociation of land owners. 

There are two kinds of associations which may carryon 

drainage operations; (1) those organized by mutual con

sent of all concerned, (2) those whose organization is 

controlled by a majority of the ovmers. liembers of the 

first class may construct drains through the lands of 

their number, but they do not have the privileges of quasi 

public associations. In the associations of the second 
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class proceedings are instituted by means of a petition 

presented to the tiTefeG-iY of the department, and then if 

two-thirds of the owners of the land in the proposed 

district, who pay three-fourths of the taxes, or three

fourths of the ovmers who pay two-thirds of the taxes, 

vote at a public meeting in favor of forming a drainage 

aSSOCiation, the petition is submitted to the minister 

of public works. · If the latter, on the advice of a local 

improvement committee and of the departmental commissioner 

of agriculture, decides that the proposed work will be of 

public utility, the perfect calls a meeting of all the 

land owners of the district. Thes e elect officers, a 

representative assembly to make rules and apportion 

assessments and damages, and a board of trustees to 

supervise the construction and maintenance of the work. 

These associations have the power of eminent domain, and 

may be granted loans by the central government frOlf 

fund of $20 ,000,000 which was appropriated in 1856 to 

aid irrigation and drainaGe works. These loans arc l)ay-

able in t1unty-five yearly inctallnonts, 0.1"0 col ected 

in the ssme flay as general taxes, and are a lien upon the 

land. This land owners associations l aw was enacted in 
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1865, and amended in 1894. Under it over fifty ass ocia-

Gions have been organized to drain rtlOre than 700,000 

acres. Before 1865 several thousands of acres of swarilp 

lrit.:;5, .;.Del t"n ,0 8.s.Joc.!.G.t2.ons still ' exist for the main-
1 

tonance of the ditches which they have constructed. 

England. 

There have been three great drainage acts in 

England. In 1846 Parliament passed the "Public Moneys 

Drinaeo Act ," t he PUl'?OSO of r[hi ch WD.O to facilitate 

drainage works by advances of money to a limited amount 

on the security of the land to be improved. Twenty-two 

year loans were made to land ovrners on application to 

the inclosure commissionors. Although the sum of 

L.2,OOO,000 for Great Britain, and L.l,OOO,OOO for Ire-

land y;as set aside by the act for advances, yet the 

fund was soon exhausted, and in 1849 the second great 

drainage act VTas passed. This, the "Private Moneys 

Drainage Act," authorized land owners, with the sanction 

of the inclosure commissioners to borrow or advance 

money to be expended in land drainage. Various improve 

ment and drainage companies were organized to take 

(1) Wilson, George. Institute Am. Engineers. Min . of 
Proc. Vol. 55, pp. 234-240. 1879. 
~ 60th Oongress 1st Session. Senate Document 443, 
p. 12-14. 
Gray, E.D. HcQ. Government Reclamation Work in 
Foreign Countries. pp. 12-14. 1909. 
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advantage of tho provisions of the law. After 1849 , 

however , the government gave no direct aid to drainage 

projects . The third important drainage la'''! was the 

act of 1861 which applied only to England . This statute 

authorized the formation of elective drainage districts 

under the supervision of the inclosure commissioners , 

and provided that the cost of the work should be charged 

against the land rentals and pfYable in installments t o 

run for periods not to exceed thirty years . 

The principal steps in ·the proce. dure , which is 

strikingly similar in its main features to that in many 

of our States , are as fol l ows : 

~ . A petition cigned by tho proprietors of not 

less than one tenth of the proposed district is pre 

sented to the inclosure commissioners . This petition 

must describe the lands which it is proposod t o drain , 

and be accompanied by a guaranty on the part of the 

petitioners of the payment of all preliminary expenses . 

2 . The inclosure commissioners send an inspector 

to examine the lands to be affected by the proposed 

project , and to examine the same and report thereon. 
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3 . If the inspector ' s report is favorable , the 

commis s ioners may issue a provisional order . This order 

when confirmed by Parliament establishes the drainage 

district . 

4 . The construction of the work is supervised by a 

drainage board elected by the property o,~s of the 

district . 

It has been estimated that one-fifth of the most 

fertile lands of Great Britain and Ireland have been 

drained . l 

(1) 1itchell , Guy E. Review of Reviews . Vol . 37, p . 433. 
(Oites Profes sor Shaler as authority for estimate) . 
Gray , E. D. McQ . Government Reclamation Work in For
eign Oountries . pp . 47 - 49 . 
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Austria . 

In Austria government aid is given to drainage 

uses, (as to other reclamation projects) both by the 

province in which the land a~~ected is located, acting 

through the provincial legislature , and by the Imperial 

government , acting "through the minister o~ agriculture . 

Whenever a district , commune , or water association de

sires aid it petitions the provincial legislature to 

that e~~ect and i~ the petition is favorably received , 

a legislative committoe decides which of two alternative 

plans o~ financing the work, shall be adopted (1) Either 

the parties directly interested may be assessed to an 

amount not exceeding 30% of the estimated cost o~ the 

enterprise , and the balance made up from the povincial 

budget and by an appropriation by the minister of agri

culture from the reclamation ~d (such appropriation 

not to exceed 30% o~ the cost of the work) . or (2) The 

provincial government may contribute not to exceed 20% 

ofl the total cost, or olse loan money for carrying on 

the work . The general object of both of these financial 

schemes is to divide the expense of draining lands equally 
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among the imperial government, the provincial government 

and the parties directly interested. (When these last are 

represented by a district or commune, the government 

grants are usually nonepayable and amoung to direct appro

priations rather than loans). Construction is done by 

public contract; maintenance, by water associations form-

ed for that purpose . 

Prussia . 

Drainage operations in Prussia have been carried 

on in three ways (1) by private drainage, (2) by public 

drainage aSSOCiations, (3) by the government itself . 

The private drainage associa tions are the agen

ciee especially employed in reclaiming small tracts of 

swamp land. They are merely a kind of partnership and 

are entirely free from government control . 

Public drainage associations are incorporated 

with the approval of the minister of agriculture and of 

t he provincial or communal authorities , for the purpose 

of reclaiming extensive tracts of land when the owners 

are not unanimously in favor of the work. Before the 

association can be incorporated it must be proved of 

(1) Gray, E. D. McQ . Government Rec . Works in Foreign 
Oountries . pp . 5-6 . 
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publio utility and beneficial to agriculture, and 

approved by a majority of the land owners whose lands 

are affected. In those provinces where there is a con-

siderable amount of swamp land there are imperial 

commissions which advise the minister of agriculture, 

make plans for proposed work, and aid association in 

complying with the requirements of the drainage laws. 

The chief steps in the procedure involved in the work 

of publio drainage associations are: (1) presentment to 

minister of agricultUre of a petition, (2) its approval 

and reference to the Prussian 'Diet for an act of incor

poration,l (3) the prepaDation of detailed plans and 

issuance of orders for removal of dams or appropriation 

of necessary private property, (4) the levy of assess-

ments in proportion to benefits. Damages are determined 
l\rb,t,. Tor"'-

by a board of~consisting of one member each appointed by 

the claimant for damages and a land owner desiring the 

work, and a third member. Appeals may be taken to the 

courts. The assessments for benefits are collected like 

regular taxes and the association may borrow money secured 

by first mortgages on the land. 

(1) Gray, E.D. McQ. Government Rec. Works in Foreign 
Oountries. pp-5-6. .s~ ~ ~ yo . .l 4. • 
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In 1906 there were 1,400 drainage associations 

in Prussia, and 700 so-called "Dyke Associations" opera-

ting over an area of 756,139 and 39,953,670 acres res
I 

pectively (total--40,709,809). The most striking example 

of reclamation work in orthern Germany was the completion 

of the diking and maintaining of the Memel Delta, between 

the Ross and Gilge rivers, which for centuries has been 

periodically overflowed. Although it was first attempted 

to drain part of this area as nearly as the first quarter 

of the 17th century, the year 1901 had been reached 

before 65,700 acres had been reclaimed. 2 

The private and public drainage associations 

confine their operations to the r.eclamation of ~ands 

which are principplly ow_ned by private individuals, so 

that the work which the government has done has been 

almost entirely concerned with the drainage of morass 

and fens, which are usually crown lands. These government 

operations are not carried on under any general laws but 

the Diet makes special enactments to cover each separate 

undertaking. There is a central morass cowmission which 

superintends the projects undertaken by the state and 
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conducts an experiment station for investigating the. 

best methods of swamp land drainage. As early as 1868 

the government began to make loans for drainage purposes 
3 

to tenants of the Crovm lands. In 1890 it began to drain 

morass and fens itself and from 1892 to 1901 appropriat

ed 1,722,000 marks ($408,000) to carryon the work. 

It has been the policy of the government to colonize 

these reclaimed areas and to reimburse itself for the 

costs of drainage by selling or renting the lands re

claimed.4 
, 

,.,~. . 
~ 1 l" Af te rwards t:;-:h--e---a--s:-:s::-:o::-:c::-:i~a::-:tr:;-i o~n::--Ti~s---:-:u~n-'di":e~r:--:;t~h::-:e:--s::-u-p-er--r:t-;"i-s-:i-o-n--

of the town or provincial authorities. 
2. One of the associations involved in the work has had 

a continuous existance since 1613. 
3. Vlliich have averaged 400,000 marks (95000) annually. 
4. Authorities on Prussia' 

Gray, E.D. McQ. Government Rec. Work in For
eign Countries. pp. 15-19. 
60th Oongress, First session. Sen. Doc. 443, 
pp. 14-16:. 
Scientific American Vol. 102, p. 165. 1910. 

At the present time Prussia is engaged in the 

reclamation of l6,IDIDO acres of the Friedberg peat bogs 
in East Friesland. Not only are the lands being re-

. claimed, but the peat is being used to create electric 
current, and for other commercial uses. 

Scientific American. Vol. 102. pp. 165. 1910. 
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Italy. 

Drainage workSin Italy are o~ two classes (1) ,....-
those wholly or chiefly for sanitary purposes (2) those 

wholly or principally for agricultural purposes. The 

works o~ the first class are under the complete control 

o~ the $entra1 government, but it may delegate to the 

provincial or communal governments or to interested land 

owners, the authori ty to construct the drainage vlOrks 

required. The State pays six-tenths of the total cost 

of those sanitary projects, the province one-tenth, the 

commune one-tenth and private land owners two-tenths, 

the latter being assessed in proportion to bene~its 

received by them. Even if a province or co~unc is 

actually outside of the drainage district, it will be 

required to contribute to the cost o~ the work i~ it can 

be shown that it will be bene~ited there~rom in any way. 

The communes levy a special tax to pay their share of 

costs, and these assessments constitute a lien on the 

lands of those assessed. Damages are awarded to persons 

whose property is taken, by a court representing the 

minister o~ public works, the land owners, and the judi

ciary; and appeals may be taken from t his court o~ 



--- _. 

28 

arbitrat:::'on t o the ordinary courts of law . 

Ton-sani tary rvorks, or those of the second 

cate8ory , may be ccnstructed by associations of land 

.owners acting under the provincial prefect , or by 

individuals . Voluntary associations rray be formed by 

mutual consent of all land owners concerned . Oompulsory 

aasociation '1ay be or~anized either on the initiative of 

the goverl~ent or of interested land ormers . If the 

government commences the proceedings then the individuals 

interested pay only seven-tenths of the cost; the remainder 

of the burden is borne by the State, province , and comrr.une 

in equal portions . But if the owners of swamp land 

initiate the proceedings , they must pay all the costs . 

Both compulsory and voluntary associat i ons have the pO\T r 

to levy taxes in proportion to benefits , to borrow monoy , 

and to take private property required in carrying out 

drainage work . 

Some ijea as to present and prospective recla

mation Ylork in Italy rray be gained from the fact that 

bet Teen 1900 and 1924, ~36 , 544 , 800 will havb. been spent 

for works of the first claSb (that is chiefly sani tation, 
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especially the Pontine marshes)l and ~12 , 285 , 000 f or 
2 

work of the second class undertaken by associa t ions . 

1 . The e;overrunent provinces , and cor.ununes will contri 
bute n 29 , 700 , 94.0 to the coo t of this work . 

2 . 60th Congress . First Session. von . Doc . 443 . p . 16-lB . 
Gray , E . D. McQ. pp . 19-24. 
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Belgium. 

FOr more than fifty years there have been 

systematized efforts made in Belgium to reclaim the 
..,. . 

marshes of limited area located est of- the Sambre and the 
" Meuse. These sw~mps seldom cover more than ID50 acres 

each, but they have seriously affected the health of 

the inhabitanto of the surrounding country. Nearly all 

the drainage work that has been done 80 far has been 

accomplished by associations (wateringues) either 

individual or communal, acting under the BuperYision of 

the minister of public works or of agriculture. As a 

general rule the State has paid about one-half of the 

cost of the work. The largest marohes reclaimed up to 

the present time do not comprise more than 250 acres each 

in area, and are found chiefly in the province of 

Luxembourg. This land has doubled and frequently ,trebled 

in value. 1 

Russia. 
I 

In European Russia reclamation work is carried 

on at government expense only on the crown lands. Tech

nical assistance rurnished to private land ovr.ners must be 

1. 60th Congress. First Session. Sen. Doc. 443,p. 16. 
Gray, E.D. McQ. pp. 8-10. 
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paid for at a regular rate, but in case of associations 

of pessants this charge is rGmitted. As to none-crc\vn" 

lands either private land o\vners or interested communities 

must take the initiative; and if the government provides 

any engineers they JJj.ust be given entire control of the 

work. The chief drainage works so far completed by the 

government have been devoted to reclaiming swamps in the 
1 northern and west-central provinces. 

Denmark. 

In Denmark the Rigsdag usually makes a yearly 

appropriation for drainage Vlork, the money to be loaned 

under the direction of the department of agriculture. 

If the petition for a loan is granted the debt must be 

amortized in forty-two years. The individual land o'\mers 

desirine public aid must petition the governor of the 

province stating in detail their financial condition, 

and ~ving ~ description of the land to be drained. 

In 1908 the state loaned about $19 ,720 to aid in the 

reclamation of swamp lands. 2 

GREECE. 

Until recently, the government of Greece has 

1. Gray, E.D. McQ. pp. 34-38. 
2. Id. pp. 102-103. 
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not participated in land reclamation, beyond granting 

concessions on certain conditions to individuals and 

associations formed for the drainage of swamp lands as 

business enterprises . There is no general drainage law, 

a special act being passed to cover the agreements with 

the different companies . 

The only work of any importance that has been 

accomplished thus far has been the draining of Lake 

Oopias. This lake in Boeotia was surrounded by a swamp ; 

the total area of the marsh and lake was more than 

600,000 acres . Ruins of an extensive canal dating from 

the he r oic age (and probably the work of the Minyoy 

of Orchomenos) tend to show that a part of the svramp 

was drained and cultivated in ancient times . No attempt, 

however, was made to drain the lake after the classical 

ara until 1880, when a Frenchdlompany secured a concession. 

'The ditches roquired to reolaim the land were built after 

six years of work , and the lake was then emptied in forty

nine days . By 1894, 17,500 aores of reclaimed land were 

in culti~ation . The contract with the drainage company 

provides that at the end of ninety-nine years two-thirds 

of the total area reclaimed shall revert to the State 
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(estimated at 40,000 acres) and one-third continue to be 
1 the property of the company. 

NORWAY. 

Al though most of the shallow lalmj, sloughs, and' 

peat bogs of Norway are in private hands yet the stor

thing makes annual appropriations for their drainage. 

Up to 1910, $5 ,000 per year h~. been appropriated. These 

contributions, ho~ever, have thus far been inadequate to 

result in the reclamation of very much land. Persons seek

ing government aid aapPl~to the inspectors of their res

pective department, who draw up plans and specifications 

and estimates as to the probable cost of the work, and 

may report in favor of the project to the agricultural 

department. Thereupon tho government contributes one 

fourth of the cost of the work as a free gift . The con-

struction of the ditches is under the control of the 

government. Some State lands have been drained as a re-

suIt of special appropriations by the Storthing on 

recommendation of the department of agriculture. No 

statistics as to the total area of reclaimed land in Bor-

way are available, but in a distrmct called the Jaderen 

(1) Gray, E. D. McQ . pp. 103-105. 
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• 
nea.r Stavanger about 6,000 acres have been drained. l 

SWEDEN. 

Private land owners in Sweden may engage the 

government engineers to carryon drainage work at the 

expense of such owners, or they may receive direct mone-

tary aid from the government provided their applications 

for such assistance are approved by the direction of high

ways and waterways and the ministry of agriculture . 

SUch grants may amount to the total cost of the work, but 

they may be repaid in installments and until they have 

been fully amortized, the works constructed remain in the 

control of the government engineers . lothing is available 

to throw any light upon the question ~s to how much work 

has actually been accomplished in Sweden, further than 

the fact that in 1907 the government appropriated 500,000 

kroner (134,000) to be loaned for a long period of years 

to land owners in orland for drainare purposes . 2 

ALGERIA . \ 

In Algeria the government and private syndicates 

began drainage operations over fifty years ago . They 

have completed three great projects: (1) the unwatering 

1. Gray, E. D. McQ . pp . 106-107. 
2. Gray, E . D ~ McQ . pp. 108-109 . 
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of the valley of the Gardens of Mortaganem at a cost of 

$26,000 , (2) the drainage of Lake Halloula which had been 

in vTinter a sheet of vrater covering 5 , 000 acres and in 

summer a malaria- breeding swamp, (3) the reclamation of 

the plain of' Mitidga, just south of Algiers . This is 

now one of the riches agricultural regions in Algeria : 

but be foro its reclamation it was a marsh so pestilential 

as to b e knovm as "the grave .01' the Europeans . "l 

AUSTRALIA. 

In Australia the government of Victoria ma s 

expended national funds th~ough ito department of public 

works . These funds were used to drain crown morass lands 

covering over 74,000 acres, the State being repaid from 

the sale of the drained land at enhanced prices, and 

benefited by the increased settlement of the reclaimed 

areas . No work ha! been undertaken up to 1910, either by 

municipalities or by any private associations under con

ceSSions, but all drainage operations of any considerable 

magnitude had been undertaken directly by the Sta~e . , 
In New ~outh Wales an act of 1906 provided for loans 

from the state treasury for draining malarial swamp lands . 

1 . Gray, E. D. McQ. pp . 47-48 . 
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Owing to continuous wet weather and lac}:: of surveyors 

only 10,000 acres had been reclaimed up to 1910, although 

applications had been made under the act for aid in drain

ing nearly 170,000 acres. 2 

SOUTH AMERICA . 

In South America as far as can be learned no 

government action has been taken in regard to land 

drt!inage, and practically no swamp lands have been rec1a

ined. 3 

MEXICO . 

One of the most interesting and important 

drainage undertakings that have been accomplished in any 

country of the y;ror1d has been carried on in Mexico . 

Tho valley of Mexico occupies an area of approximately 

2,700 square miles . It is more or less e1iptical in 

configuration and is surrounded on all sides by mountains 

and extinct volcanoes, some of which rise to a height of 

over 11,000 feet above the level of the sea. In the 

range of mountains to the north there is a sharp de

pression, and ever since the 18th century the inhabitants 

2 . Idem . pp. 87-90 . 
3 . Gray, E ~ D. McQ. pp . 108-115 . 
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of the valley have discussed the problem of draining off 

through. this depression the vlater s collected in the low 

lying land around the City of Mexico . 

As early as 1607 the first important attempt 

was made to drain the valley, when one Enrico Martinez 

cut a tunnel through the mountains at Nochistongo for 

four and one-tenth miles . Although this tunnel was about 

13 feet square , it was finished in the incredibly short 

period of eleven months . The VTonderful speed with which 

the work was accomplished was due in part to the soft 

character of the soil, and to the fact that the SpaniSh 

government pressed thousands of Indians into service 

and employed them in several sl1.ifts , so· that there were 

practically no interruptions in the construction of the 

tunnel . Owing to the great haste with which the work was 

done no masonery was put inthe tunnel . Consequently, it 

collapsed with the first torrential rain, and from 1629 

to 1634 the City of Mexico was almost continually flooded . 

It is estimated that at this time over thirty thousand 

people perished in one month . As a result of this diaas

trous flooding of the valley the Spanish [overn~ent 

ordered that the City of Mexico be moved to a pos ition 
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hieher up in the valley. But owners of city property 

estimated the~ to have been worth over $50,000,000, did 

not wish to abandon their land, for they bGlieved that 

the valley could be drained satisfactorily at a cost of 

$3,125,000. In 1637 it was decided to change the tunnel 

into an open ditch about 197 feet in depth, "but it was 

not until over a century and a half had passed by that 

the work was completed. (1789) Over~3,900,000 w~ 

spent on the project , and it cost the lives of countless 

Indians; but when it was finished it lvas discovered that 

the ditch was of very little use since its bottom was 

nearly thirty feet higher than the level of Lake Tex«oco. 

The war of Independence and various revolutions prevented 

any further conside ::--ation of the drainage problem in 

Me~ico until 1856. In that year a government cor.mlission 

decided upon a plan to carry off the surplus waters of 

the valley through a ditch connecting several lakes. 

But actual construction was prevented by the Civil War 

and the French occupation. In 1866 the Emperor Maxm

millian inaugurated a period of active work which lasted 

until 1867 when the empire fell, Oi viI 'flars from 1868 

~o 1881 rendered driinaee operations intermittant, but in 
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1885 the government appropriated $415 , 000 per ~ear to be 

used by a new commission, and the City of Mexico borrow

ed $12 , 000,000 to aid in the work . Operations had f or 

merly been conducted directly by the government, but they 

were now turned over to contracting companies . The con-

struction of a canal twenty-nine and a half miles, long 

was cO!"!JIDenced by the contractors in January 1890 and 

completed in June 1896 . Abo~t 10 , 000 , 000 cubic yards of 

earth were excavated by dredges and 6,000 , 000 by hand 

labor . The canal now carries the sewra[jG of the Oity of 

Mexico out of the valley; protects the 4 ity from inunda

tion by controlling the level of the nearby 1alces ; and 

pre¥ents the accumulation of water in those shallow lakes 

and marshes which had for centuries been a fever -breed-
1 

in8 menace to the inhabitants of the valley . 

From the foregoing discussion it appears that 

European countries, with the probable exception of Russia, 

have not been backward in the work of swamp land rec1a-

mation through public action . A consmderable amount of 

Hote I . . Body , J ohn B. Article published -by the-Insti-tute 
~f Oivil Engineers in the Engineering Record Vol . 
44, pp . 131-4 . 1910 . 
Mr . Body W2..S engineer in charge of the work during 

1892 and 1893 . His article is practically the only dis
cussion ' on the, subject, except for a few brief references 
in magazine articles . Mr . Gray in his Gover~~ent Recla
mation Work In Foreign Countries, p . 105 states that it 
has not been feasible , even with the help of the American 
Oonsu+ar Service to obtain particulars concerning the 
drainage of the valley of Mexico . (1910) . 
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marsh and overflowed soil has been made fit for cultiva

tion;aHu the practicability and wisdom of such work has 

bee~demonstrated from an engineering or sanitary stand 

point, as well as sho\vu to be a profitable business invest

ment . A comparison between the method of instituting and 

conducting d:i,tching operations in lands other than the 

Uni ted States, and that followed in thi's country , as des 

cribed in the following chapters of this thesis , reveals 

a few important differences . 110st of these are to be 

explained by the fact that greater constitutional limita

tions exist in America, and a different theo~y of governmnnt 

and its proper sPhere prevails here, from that recognized 

abroad . The national gover~~ent here has taken no part 

in drainage 'work, nor have the states except in a few 

ins tances , participated directly therein further than to 

enact general drainage statutes pernitting the co- operatinn 

of landovmers ; while it is COI!'lJTIon for the central authority 

to foreign lands to aid such work by loans or the direct 

appropriation of funds . Furthermore, while it is true 

that in France , Belgium, Italy, Austria , and Prussia, 

associations of landoY/ners may unite in the construction 

and maintenance of public ditches, state work and influence 
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arc very grent . The complete control of operations by 

interested private individuals throughout the proceedings , 

and the inauguration of work on their initiative rather 

than on that of the government , which is the characteris

tic feature of the American scheme of swamp land re

clamation, is noticeable absnnt . 
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Swamp Land Reclamation 

in 

States Other Than Minnesota. 

It has been estimated that there were originally 

over l25,000,IDIDID acres of swamp and overflowed lands in 
1 

the United states: and area of unproductive land as large 

as either Germany or France, or more than three times as 
2 

great as all the New England States. These Y/et lands 

wepe of two kinds: (1) tidewater or delta overflowed 

lands, (2) glacial swamps. Those of the first class ex

tended from Virginia to Texas. In Florida th~re were 

about 19,800,000 acres; in Louisiana, 10,316,605 acres; 

In Mississippi, 5,760,200 acres; in Arlcansas, 5,911,300 

acres; and in North Carolina, South Carolina, Alabama, 

Georgia, and Texas, from 3,122,000 to 1,500,000 acres each. 

These lands inc lude such sw"amps as there are along the 

lower course of the Mississippi River, the Jersey marshes , 

and the Di smal Swamp of North Carolina and Virginia. 

The wet lands of_the second class, that is, the glacial 

swamp", were most extensive in. Minnesota, which had 

7,332,308 acres; Michigan, 4,547,439 acres; Illinois 

(1) Mithhell, G.T. Review of Reviews. Vol. 37, p. 433, 
1908. 

(2) World Almanac. 1914 . Area in sq . mi . Germany; 208,780; 
France: 217,054. (p. 424); Maine, U.H. Vt. Mass. Oonn.m 
R~I., total 66,465,125,000,000 acres equal 195,312 sq. 
m~les. 
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1 
4 , 421,000 acres ; and Wisconsin with 2 , 560 , 000 acres . 

Because of the abundance of drier and better 

lands even in the eastern part of the UnitedlStates , it 

was not until the middle of the nineteenth century that 

these wet lands received any attention from either state 

or federal governments . Until 1850 all the great swamp 

tracts , except those included in the thirteen original 

states (Disrral , OkefiLokeo , eastern seaboard plain, Jersey 

marshes and tidal lands of New England ) ren:ained in the 

national estate . In 1847 Senator Wes tcott of Florida 

introduced in the Senate a bil: for the grant 1b~ his 

state , for the purpose of recla~ation , of the overflowed 

lands surroundin[ Lal:e Okichobee , but if failed Otf pass

age . 2 Abot t he same time a movement sprang up in the 

middle \'lest for the buildine of levees along the rivers ; 

conventions were held in Memphis , St . Louis and Ch:cago ; 

and as a result of their resoluti ons and influenco and 

of subsequent agitation, Congress vras forced to take 

sorre action . It vras not itself willinc; to undertake 

the work of building levees and draining lands but as 

there were in~t~ssiSSiPPi valloy over 32,000 square miles 
~ of swamp lands belonlLg to the nation, it began its ,.. 

policy of giving this land to the 

1 . 

2 . 

Classification by Van Rise . In Con. Nat . Res . p . 344 . 
Estimates by U. S. Dept . of A ri o 60-61 Cong . Docs . 443 . 
Minutes of Trustees of I . I . F . of Fla . Vol . 7 ,pp • ..1.15-
437. 



- 44 -

Statos for reclamation purposes by an act of September 

28, 1850, entitled "An act to enable the State of Arkan-

sas and other States to reclaim the swamp lands within 

their limits. ttl This act provided that "the proceeds of 

said lands whether from sale or by direct appropriation 

in kind , shall be applied exclusively , as far as necessary, 

to the purpose of reclaiming said lands by means of 

(the) levees and drains (aforesaid.)" Later this act was 

extended to cover other States having swamp lands within 

their borders. By virtue of the definition in the act of 

Oongress itself of the terms "swamp and overflowed lands," 

the grants conveyed all lands which in their natural state 

are unfit for cultivation bec_ause of the 'large amount of 

moisture in the soil . The States were given therr choice 

of two methods of selection: (1) The field notes of the 

govern~ent survey could be taken as the basis of selection, 

and all lands , sho".'Il by them to be sv,ramp vlould pass to the 

States. (2) Or the 'States could se"lect the lands by their 

own agents, and report the same to the Secretary of the 

Interior, with proof as to the correctness of their selec

tions . 2 Up to the year 1908, claims for 65,582,503 acres 

had been approved, and over'S3,000,000 acres actually 

patented to the States.3 
(1) Matthews Conservation Of Water. pp. 149-150. 
(2) Act of September 28, 1850. 
(3) Guy E. Mitchell. R of Rts. 37:433.1908. 

, 
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What has been actually accomplished towards 

making habitable and tillable these vast areas o~ wet 

lands which have been granted by the national government 

to the States, may best be seen by a review o~ the work 

which those States have done in reclamation and drainage, 

considering each State with re~erence to its own parti

cular problems . 

FLORIDA. 

Florida haa more over~lowed lands within its 

borders than any other state in the Union . The Everglades 

surround Lake Okeechobee in the south-central part o~ the 

State, and from there stretch due south for one hundred 

miles to Capo Sable, ranging from twenty to ~orty miles 

in Width, and comprising over 3,700,000 acres , £n area 

greater than one-hal~ of Flor~da, or the combined land 

sur~ace of Connecticut, Rhode Island and Delaware . Here 

and there in this region there are stretches of prairie 

land, but most of the Everglades are a saw-grass marsh 

with soil from three ~o fifteen ~eet deep, covered with 

five inches of water during the greater part of the year, 

and for mahy years the haunt o~ nothing but birds, mos

quitoes, alligators and snakes; penetrated not by white 

men, but only by the Seminole in his canoe . 
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From 1837 to 1860 various officers of the United 

States Army stationed on the eastern coast of Florida 

attempted to cross the glades , but they were unsuccess

ful. l In 1892 J. E. Ingraham succeeded in crossing the 

Everglades about forty miles south of Lake Okeechobee, 

and during the last fifteen years perhaps a score of 

hunters or naturalists have worked their way through the 

swamps from the lake to Miami, so that to-day the mystery 
2 

of the Everglades is gradually being disSipated. 

As early as 1835 public men began to discuss 
3 the feasibility od draining the glades . In the latter 

part of the very year in which Florida was admitted tnto 

the Un~on (December 1845) her legislature by resolution 

pressed upon the attention of Congress the propriety of 

appOinting engineers to survey the region. Shortly 

afterwards the Secretary of the Treasury at the request 

of Senator Westcott of Florida appointed Breckinbridge 

Smith to make an investigation into tije problem of the 

Everglades. The latter's report, which was issued in 

1848, spoke very favorably of the project to reclaim the 

overflowed lands of the peninsula. On January 23d of the 

1. Expeditions by Major Childs in Dec. 1841, and Captain 
Dawson in 1855, S.N.Ball. Putnam's Magazine, Vol. 7, 
p. 796. Ap. 1910. 

2. Lupfer, S.S. Engineering News. Vol. 54, pp. 270-80. 
Sept. 14,1905. 

3. S.N. Ball. Putnam's Magazine. Vol. 7, p. 796. 
April 1910 . 
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dame year (1848) General VI . S. Harney wro te: "of the 

practicability of draining the Everglades I have no 

question. That such work would reclaim millions of acres 

of valuable lands, I have no doubt." And many other pub

lic men of the time were strongly in favor of the plan to 

drain this Floridan swamp . 1 In 1849 the 1egiGlature of 

Florida asked Oongress to grant the Everglades to the 

State, "on condition that the State will drain them and 

supply the proceeds of the sale thereof, after defraying 

the expenses of drainin~, to the purpose of education."2 

In the same year, as we have already pointed out, Senator 

Westcott ' s bill for the 8rant of these lands to the State 
3 

failed of passage in Oongress, "but the actof Septembor 

28,1850 named Florida as one of the grantees of swamp 

lands; so that it was in that year that the Everglades 

'were granted to Florida.4 !tit it was not until thirty

one years after the swamp lands within her borders had 

been granted to Florida that she made any effort to re

claim them for use. In 1881 the Trustees of the Internal 

Improvement Fund, to whom the legislature had gr!O!1ted 

the swamp lands of the State "irrevocably," for the 

1. For a series of letters relating to the Scheme, see 
62d. Oongress, 2d Session. S. Doc . 89. 

2 . 62d Oongreos. 2d Session.S. Boc. 89. 
3. Wall, T.E. Review of Reviews. Vol. li3'6. pp. 451-456 . 

Oct . 1912. 
4. A~t of September 28, 1850. 
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wurpose of reclaiming them, made a contr~ct with a com-

pany headed by Hamil ton Disston, the smy manufacturer of 

Philadelphia, which provided that the @ompany should 

drain 9,000,000 acres of land adjacent to Lake Okeechobee 

and render them "fit for cultivation by permanently 
. 1 

lowering and keeping reduc od the waters of Lake Okeechobee. 1t 

Disston and his associates vmre to do the work at their 

own expense, and were to receive as consideration a grant 

of the alternate sections of land drained. This inau-

gurated the first of the two successive policies of 

reclamation ado') ted by the trustees, namely: (1) by the 

letting of contracts, (2) through corntruction work under 

the trustees themselves. The first policy may be said 

to have prevailed from 1881 to about 1905. 2 In 1898 a 

contract was made with the East Ooast Drainage and SUgar 

Oompany for draining 8,000,000 acres of land at the 

expense of the company, the land to be conveyed in fee 

to the corporation upon payment to the Sm.a te of tw'enty

~ive cents per acre. Not a single yard of earth was 

removed by the company under the contract. The tnustees 

made a few other contracts of the same kind, but they 

1. Trustees of In. 1m. F. of Fla. Min. of Proc. Vol. 7, 
pp. 415-437. For contract a see pp. 432,437 ,463, 
480,503. 

2. Trustees of In. 1m. F. of Fla. Min . of Proc . Vol. 7 
pp. 415-437. 
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involved much smaller amounts of land . 

Bot only did the State grant much of its swamp 

lands to draina[e companies , but the legislature made 

extensive grants to railroads , (evidentlYI though not 

expressly, on the condition that the grantees should re

claim from water the lands granted) and actuall; deeded 

over 8,000,000 acres of swamp lands to these transporta

tion companies . But the results of these grants, 80 far 

.as any progress in roclamation was concerned, were so 

"diminutive that no r ecord has been made of them."l 

These grants to railroads involved the trustees in a 

great deal of litigation which is still somewhat unsettled, 

imperilled the drainage fund itself, and for a con~ider-

able period of time completely tied the hand~ of the 

trustees and prevented their taking any steps towards 
2 reclamation . It is true that the Disston Company 

built about ninety miles of canals, but their work had 

no effect on the drainaGe of the Everglades . 

A few acres were really well drained in the Kissimee 

1. Trustees of In . Im. F . of Fla . Mjn . of Proc . Vol . 
1902, in letter from w. S. J e n.nings , counsel for 
Trustees . 

2. Trustees of In . Im. F . of Fla . lolin . of Proc . Vol. 
p. 102 et seq. pp . 314-321 . 

7. 

7, 
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valley , but this was under unusually favorable conditions , 

and only temporarily . Later this tract of drained land 

was used during a temporary withdraVll of Mr . Disston as 

a bait for gullible investors . l . Hevertheless the trustees 

conveyed 1,052 , 711 acres of land to the company, and its 

successors claims that it is entitled to a conveyance of 

347,288 acres more . 

Thus as a result of the policyb of the drainage 

by contract witth land and draina8e companies, not more 

than 100 , 000 acres of the swamp lands of Flordia were 

actually made fit for cultivation during a quarter of a 

century , and then only partially and temporarily . For 

this comparatively small benefit the state paid an enor-

mous price , since it conveyed away over 10 , 000 , 000 acres 

of land . The failure of this plan of reclaiming the 

swampy areas of the State , led to the inauguration of 

the policy of land drainage under the direct super~ision 

of the government itself . This was the second plan of 

reclamation adopted by the Trustees of the Internal 

mmprovement Fund , 2 and its adoption was brought about 

principally through the efforts of W. S. Jenn~ngs wHo 

~ . Lupfer , S. L. Engineering iews . Vol . 54, pp . 278-
80 . Sept . 14, 1905 . 

2 . Trustees of In . Im . F . of Fla . Min . of Proc . Vol . 7 
pp . 415- 437 . 
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for a consider 'J.ble number of years had been ~eneral 

counsel for the trustees. 

--- --

Until the year 1901 there had been very little 

public discussion in Florida sf its swamfland problem, 

the grants to railroads and drainage companies arousing 

little or no comment. But in that year Jennings was 

inaugurated as governor and the first step was taken to

wards really accomplishing something in the work of rec

lamation. Governor Jennings refused to co~ey any more 

swamp lands to the railroads, on the ground that the 

condition in the grant from the national government to 

the State to the affect that the lands be drained had 

not been performed. This precipitated a legal and 

political fight between the governor and his supporters, 

on the one side, and the railroad companies on the other. 

Litigation tied the hands of the governor, and prevented 

the State from doing ant work during the term of Mr . 

Jennings, and he was ineligable for re-election as the 

result of a constitutional prev:iraIion lirriting the term 

of governor to one term. But a successor to the policy 

of Governor Jennings was elected after a bitter contest 

with the railrload companies, and the work of reclamation 

entrusted to a drainage bOBsd of which the governor is 
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chairman. This board has authority to layout drainage 

districts, and to levy a tax on the lands therein not to 

exceed ter cents per acre, the receipts therefrom to be 

used in the work of drainage. A drainage district was 

at once created to include the Everglades, and a tax of 

fi~e cents per acre on the swamp lands therein yielded an 

annual income of more than $200,000 per year. This income 

still continues, and, together with the proceeds from 

the sale of some of the State lands, furnishes the means 

of carrying on the work at the present time. This work 

is being done by the Trustees of the Internal Improvement 

Fund and the drainaCe board, without the use of contractors~ 

The engineoring problem to be solved in the 

draining of the Everglades is comparatively simple. Some

one has said that Lake Okeechobee and the Everglades are 

like a great tank on the top of a gently sloping house 

roof on the lower edge of which is an elevated rim. If 

the tank'runs over the rim will hold back the water. The 

tank is the lake, and the rim is composed of a ledge of 

coral rock; to out channels through this rock to the sea 

is to free the land between the ledge and the lake from 

the excess of water which now renders it unfit for culti-

1. For Sketch Map, and diagram see pp. 52 a and 52 b. 
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1 
vation, and to reclaim the Everglades . A system of 

canals will be opened, but it is not intended to empty 

Lake Okeechobee whose continued existence is adviable for 

several reasons . It is an i nland sea valuable for pur-

poses of pleasure and of commerce; and its water is needed 

for canals and waterways and to supplement the rainfall . 2 

At the present time several large dredges are now at work 

cutting ditches and canams, and the State is ~aking real 

progress in its reclamation work . 

The question may well be asked as to what these 

drained lands are really worth after they h~ve been made 

fit for cultivation. It is difficult to secure accurate 

estimates. Those interested in the work have stated that 

the lands arc worth $100 . 00 an acre or moro, while others 

say that such statements are absurd . 

In 1913 the United States investigated the sub

ject , but for some reason the Senate document3 which was 

printed as a result was more in the nature of an adver-
J 

tising proopectus for a real estate company than an 

unbiassed or scientific statement of facts . 4 

1 . For sketch mpp, and diagram see pp . 52 a and 52 b . 
2. Will, T. E. Review of Reviews, Vol . 66,pp . 45l-56. 

Oct . 1912 . 
3 . Willis,H . P . Collier ' s Mag . Vol . 49,pp . 15-l6 . Mar . ~O,1913 
4 . 62d Cong o 2d Sess . Senate Doc . 89 . 



- 55 -

1. Senate Dooument 89 was well illustrated with repro
dUotions of photographs purporting to show soenes 
on reolaimed lands in the Everglades; it later 
developed that some of these piotures were of lands 
far from the saw-grass marsh lands of the ~lades, and 
in partioular two, entitled respeotively: A ine 
Year Old Orange Grove on Drained Saw-grass," and 
"Harvesting SUgar Cane, st. Oloud Plantation." 

The use to whioh the doouraent was devoted by enter
prising se~lers of Florida lands is illustrated by 
the following oiroular: 

"gUSINESS OPPORTUNITY & UNITED STATES OFFICIAL 
UmORSEl1ENT. 

First time in the history of the government that suoh 
·a thing has geen done. The Sixty-Seoond Oongress 
has reoently issued a dooument of 208 pages·indor
sing the great reolamation, olimate, healthfulness 
and fertility of the Everglades. The greatest oppor
tunity of the oentury is offered here to the man 
with small oapital to establish himself where the evi
dent oo-operation of the government is suffioient . 
to make the oountry rioh and prosperous. 
Free Literature -- Call for Some -- Everglades Land 
Oompany." 
Willis, H. P. Oollier's Magazine. Vol. 49, pp. 15-16. 
Other authorities on Florida are: 
Broward, N. P. Independent Vol. 64, pp. 1448-49. 

If If " If Oollier's. Vol. 44, p. 19. 
Hargrave, Riohard. Address be~ore Bational Conven
tion, New Orleans. 1912. 
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LOUISIANA. 

In Louisiana there were originally about 10,000 

000 acres of swamp lands , comprising nearly one@third of 

the total area of the State . l AlthOUgh the lowlands in 

the northern part of Louisiana could be drained by the 

comparatively simple process of' building ditches and 

levees , yet along the seaboard there is a vast tidal marsh 

which is inundated when hurricanes sweep across the Gulf, 

and so low that great dikes similar to those of Holland 

would have to be built in order to wall out the waters of 

the sea . Because of the difficult engineering problems 

to be solved in the draining of these coast-line sl'Tamps, 

and the proportionately large am&unt of overflowed lands 

in the State , Louisiana was confronted with a vast engin-

eering and financial problem that would have been hard 

to solve even had the State acted with much more wisdom 

and foresight than she did . 

As it is this State was seriously handicapped 

in its drainage work by two things: (1 ) a lack of adequate 

drainage laws, and (2) the sale of the swamp lands f'or 

practically nothing. How much these lands have r eally 

1 . World Almanac, 1914. p . 690 gives area as 48,720 
sq . Miles . 
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brought the state it is impossible to tell. In 1902 some 

of these lands were sold by the commonwealth for twelve 

and one-half cents per acre, which was just twelve and a 

half times as much as the State had received for similar 

lands a few years earlier,and in 1903 the price was raised 

to twenty-five cents per acre. Not only was much of the 

overflowed surface of Louisiana sold for a mere trifle, to 

individuals and private corporations, but many thousands 

of acres were turned over to the various levee bo~rds who 
1 

sold them outright instead of securing their reclamation. 

Oonsequently, Louisiana to-day OVf.nS very little of the 

swamp land within her borders, and her drainage problem is 

greatly complicated because of a lack of funds for reclama-

tioD work, and the opposition of some of the large land

owners of the State. 2 

Furthermore it is only recently that Louisiana 

has secured a general dr? inage law that is satisfactory 

Under the constitution of 1868 there was no limit to the 

authority of the minor political subdivisions of the State 

to incur debts and issue bonds, and, as a result, every 

parish and municipality became heavily indebted durine the 

reconstruction period. Buring the reaction ~ollowing the 

1. Letter to writer from 30hn A. Kinze. 
2. Matthews. Oonservation of ~later. pp. 168-70. 
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assertion of white domination, constitutional conventions 

placed much severe restrictions upon the power of muni-

cipal corporations and parishes to incur debtedness that 

works of internal i mprovement were rendered impossible. 

But in 1898 a constitutional change author~zed the issuing 

of bonds for the construction of drains and other public 
1 improvements, and at almost every session of the legis-

lature the power of drainage districts has been increased, , 

so that at the present time at least the laws do not 
. fi 

hamper reclamation work in Louisiana. But this delay 

coupled with the States' sale of her swamp lands for 

insignificant sums, was very costly to her, for she has 

reclaimed but l SO,OOO acres of the overflowed lands with

in her borders. 3 Although the second State in the Union 

with respect to the amount of wet lands fit for drainage 

granted to her by the federal government , Louisiana ranks 

very low as to reclamation work accomplished. 

GEORGIA. 

Practically a·ll of the 2,700,000 acres of swamp 

lands in Georgia is still unreclaimed and unfit for culti-

vation. This constitutes approximately one-fourteenth of 

the area of the State . A large part of this land is includ-

1. monstitution. Article 281 . 
2 . Laws 1910 . Acto 197;256;317. Nation.Br. Oong. 1912. 

Address of Judge R. E. Mil11~~. 
3. 60-1Congress. Sen. Boc. 443 . p. 8. 
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ed ih the Okefinokee Swamp, its name being the Indian 

equivalent for the words "trembling earth. "l In the 

winter of 1866-7 Colonel R. L. Hunter who was employed 

by the State, ran a line of levels around the swamp for 

the purpose of determining the practicability of draining 

it, but ~is report and maps were lost during the Civil 

War and not found again until 1875, when the State Geologi

cal Survey and the Atlanta Oonstitution co-operated in 

several expeditions to systematically explore the swamp 

with a view to its ultimate drainage. 2 

In 1889 the Legislature sold to the SUwanee 

Canal ,Oompany that part of the swamp which belonged to 

the state for $ . 26 1/2 per acre, the total area sold 

being 380 square miles o~ approximately 243,200 acres . 

The plan of the ~'ompany was to cut ditches and use them 

to get out the large amount of cypress and other valuable 

timber which the swamp was known to contain and then to 

--------- -------------------- -- ---------------------r: The small islands dotting the swamp are generally 
surrounded by a floor of moss, which is usually firm 
enough to hold a person's weight, but it rises and 
falls for a dista.nce of from ten to twenty feet 
hence the name . (Report of Dr . Little of Ga . Geo
logical Survey . Published in Handbook of Geergia 
by the Oommissioner of Agriculture of Georgia 1876). 

2 . Harper, R. M. Pop' lace Science Monthly . June 1909. 
pp . 596-614. During the Civil War deserters from the 
Confederate Army lived for a considerable time on 
"Soldier Camp Island." Paul Fromentin des cribed Okee
finokee in his "Great Dese~ts and Forests of orth 
America , " but it is doubtful if he ever saw it himself. 
Id . 
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use these ditches for draining the land for agricultural 

purposes . A canal forty-five feet wide and six feet deep 

was cut into the swamp for a distance of twelve miles and 

large quantities of timber taken out, but operations were 

discontinued before the canal was sufficiently completed 

to have any effect in draining the swamp. The successors 

in interest of the Suwanee Oompany in the last two or 

three years have been continuing the work in the north-

western part of the swamp, but only for the purpose of 

cutting and removing timber . No action was taken by the 

State after the surveys of 1875 until 1894 when the law 

establishing the Geological Survey was amended so as to 

make it the duty of the State Geologist to survey swamp 

lands~repare plans and estimates of the cost of drain

ing them, but tbrough lack of appropriations to carryon 

the work not very much was accomplished . l 

For several years prior to 1911 there had been 

some agitation for draina[ e legislation in Georgia, but 

this movement was spasmodic and unproductive of results 

until that year when a general drainage act was passed 

wmich will enable land owners to carry out large co-

1 . Geological Institute of Ga . Bull. No. 25, 1911. 
pp . 14-19 . 
Nesbitt ' s "Georgia, her Resources and Liabilities," 
1906 . Pub . by the Georgia Department of Agriculture . 
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. 1 B operative dra1nage projects . ecause of the comparatively 

recent enactment of her drainage laws Georgia, however, 

has done practically no work whatever in the direction 

of reclaiming the 2,700,000 acres of swamp land within 

her borders . 2 

ILLINOIS . 

There were, originally, 4,421,000 acres of swamp 

land in Illinois. 3 These were typical glacial swamps, the 

water having settled in pot holes and depressions made 

by the Canadian glacier which once covered Il_inois and 

the surrounding states . The people of Illinois were 

quick to seize their opportunities for profitable drain-

age work, and in the Constitution of 1870 they authorized 

the General Assembly to pass laws "permitting the owners 

or occupants of land to construct drains and ditches for 

agricultural and sanitary purposes across the lands of 

others . 4 In 1871 the Legislature of Illinois passed 

the first of a series of drainage laws which have been 

copied in many other statesfand which have enabled land 
----------------------- --------------------------------
1. Atkin, L. R. President of Georgia Draina~e Commerce 

in Addpess before Nat . Drainage Cong. ew Orleans 1912. 
2. 60-1 Cong o Sen . Doc. 443. 
3. Idem . 
4. Oonstitution of Illinois. Art. IV . Section 31. 
5. Act of Apr . 24,1871 entitled "An Act to provide for . 

the construction of drain levees and other works." 
For a survey of decisions of the Supreme Court of Ill. 
relating to constitutionality of Ill. Draina[ e Statutes 
see First Annual Rept . of Assn . of drainage and levee 
districts of Ill. 1911. pp.60-65. As to effect of 
Drainage le8islation in Mi nesota see Chap. 5 Ill. Geo. 
Survey Bull. No.8. 
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owners to co-operate in removing the surplus water from 

over 3,495,000 acres of swamp lands of I1linois . l 

A ri vcr and 1a:.es commission was appointed 

under an Act of July 1, 1911, one of its duties was the 

collection and publication of drainage data . Its investi-

gators and other men interested in the question have 

estimated that the drainage districts of Illinois have 

done their work at an average cost of approximately 

$15 . 00 per acre . 2 At the present time the work is being 

carried on in 800 drainage districts, with an aggregate 

area of 12,000 square miles . There are several large 

projects now well under way, such as Lower Salt Fork 

Drainage District covering 168,000 acres and calling for 

23 miles of ditch and 525 miles of road, and another for 

110,000 acres and 55 miles of Levee . 3 one of the work 
--------------------------------------------- -----

1. 60th Cong. 1st Sess. Sen . Doc. 443. The River and Lakes 
Comm. makes an estimate of 2,571,437 acres . (Letter 
to writer from Secretary Robert I . Randolph). 

2 . Randolph Robert I . Letter to writer 1913. "Total assess
ment for 2,571,437 acres w~ich the Rivers and Lakes 
Commission has located as being in organized drainage 
districts amounts to 27,636,583 . Average assessment. 
per acre is $10 . 75 . ~ 
Harn:an,J . J . of Harman Eng . Co., Letter to writer 1913. 

"Reclanation cost per acre of the various drainage dis
tricts has varied greatly, depending on the size of 
the districts, the amount of hill water to be taken 
care of, ard the general type of construction. Oost 
is from ,,10 to *12 as minimum to $70 and C80 as maxi
mum; IS rhaps the average price has been about ~~25to 
~30 per acre . Ke1lar,P.R . Sec . of Nat . Ex.Com. of Natl . 
Drainage Con. Letter to writer Dec . 24,1912. As to work 
done see also Bull. No.4 of Ill. Assn. of Drainage and 
Levee Districts. 

3. Letters to writer Cit . in ote.l supra •. 
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which is being done at the present time will being any

thing into the J tate l reasury, since none of the swamp 

lands to be benefited belong to the ~tate . All of the 

overflowed lands in Illinois have passed into the hands 

of individuals or of private corporations. l 

MISSISSIPPI . 

Although only two other states in the Union 

contain more swamp lands than Mississippi, yet that State 

has done very little to reclaim that wet waste5 within her 

borders, which still comprise about 5,760,100 acres . 2 

Many of these lands are situated along the river deltas 

and require the building of levees and in many cases of 

pumping stations . It is estimated that 3,000,000 acres 

of land in Mississippi ~ permanent sw~mp; the remaining 

2,760,200 acres are only periodically overflowed. 3 In 

1907 State and Federal engineers made a co-operative sur-

vey of lands in the Upper Yazoo Delta, containing 208,726 

acres of land, and reclamation work there is now under way. 

ARKANSAS . 

Arkansas is the fourth state in the Union v~th 

respect to the amount of its swamp lands. It has 5,911,300 

1. 
2. 
3 . 
4 . 

Letters to writer Cit . in Note 1. supra . 
60th Congo 1st Sess . Sen. Doc. 443. 
60th Vong. 1st Sess . Sen. Doe . 151, Vol. VII . 
60th Cong. 1st Sess . Sen. Doc. 443. 
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1 acres . - Much of this land req ires ~ho b~ilding of 

levees along streams flowing into the Mississippi, the 

banks of which are per:iodically over:floVTed. The larGest 

swamp in the State is the St. Francis swamp, which extends 

into Missouri . These lands were covered with a compara-

tive heavy growth of hard woo« timber-oaks , i mmenoe 

cypresses, hickories , cJnd Q.lIIl trees -- which originally 

constituted one of the nost m gnificent resources of the 

Mississippi valley . But instead of followin8 the wise 

policy of draining these lands herself, and then selling 

then at advanced prices, Arkanoa~ d'sposod of them for a 

song. Many thousands of acres ,-,lore sold to cor-paniCS 

interested i. tie hard wood trade at fifty certo ar acre; 

and even after enough levee \'Iorl had been done in other 

states to demonstrate the profitableness of drainage, that 

is as late as 1893 , the State was ati 1 ee-lin~ 10. Gareau 

of Lhe otto. ,-",uJ.w i:!.:!.on.::; Lho St. Francis .. t "1 . 00 an acre. 

As a result of this prouigal policy of the State pr~c-

tically a 1 of the swamp lands i Arkansas are noVi pri-

vately ovmed . 

Thou[h the stato o;'ms no swa p lands itself, 

1. 60th Oongress. 1st Seooion. Senate Doc. 443 . 
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yet a considerable a~ount of ,ork has already bp.en accom

plis'J.ed in protecting the bottom lands by levees, 1 and 

land wriC1 formerly sold for (1 . 00 an acre has risen in 

value to I 0.00 7rhen pa. .... tly drained, and to ')100 . 00 when 

timber and ila ter we:~ f :nal1 r removed, the timber mean- . 

while y' elding ~~15 . 00 to ':'20 . 00 an acre. A draina""e act 

pasaed in 1909 was anended in 1911. The laws seem to be 

satisfactory and ther!) are projects now under way which 
2 

will result in reclaiming approximately 1,000,000 acres . 

1!ISSOU I . 

:ost of the 2,789,600 acres of m7amp 10.1 S in 

Missouri sere timber covered bottom lands similar in char-

actor to those of Arkansas . Like the latter State, 

issouri, has followed the policy of selling these state 

lands at ridiculously low pr.icos, chiefly to hard \700 

lumber companies . thus as late as 1870 or 1880 large 

tracts of land in the southeastern part of the State uere 

sold for a few cents per acre; and in 1868, 800 , 000 acres 
--------- ~ - ------ - -------------------
1 . 

Q "' . 

Matthews . "Cor~3ervation of Water, pp . 158-166 . It is 
estimated t'. + in Missouri and Arkansa.s "6,000,000 
have been invested in levees. Of this a10 nt the 
Federal Government has paid ~~2 , 000 ,000 for benefit 
to navigation. 
Act 279 of 1909 . Acts . 156 and J21 of 1911 . oclared 
Constitutional April 1 , 1912 , in Lee ilson Co. vs . 
Compton Bond & ~ . Co. The dorgan Eng. Co., in P07 
draining 731,100 acr"d in Arkansas (c'rc~lar 1(12). 
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of swamp land \']111.ch has now beon reclaimod and at the 

present time is rorth fro~ ~60.00 to 0lCO.00 er cre, 

i'lW'sold for ~~ C3.95. t 

Reclamav'v1 wor ~ 1\ .• isoouri first begal in the 

southeastern part of the State when 1;ho situation became 

so bad as to make hundreds of miles of ighways impassable, 

and to causo the railroads great difficulty in maintail -

i118 their trackage. The fact that practically all the 

State lands had been sold was somerhat of a handicap in 

carrying 011 draina e . or'·, yot the "i ~souri laws were so 

well dra.m2 that the worl ~cl made much easier than it has 

been in other states witn less practicable sto.tuteo; and a 

considerable amount of land has already been reclaimed. 

Al thoug..h what na be called the 'drainar; p r iod" of the 

State did not bCE,;an until about 1900, yet up to 1912, 

191,698 acres have beon reclaimed. Crops are beine raise 

on ov r la1f of this reclaL ed land, and the valu of the 

aGricultural products of the State increased by :1\5 ,958,990.00 

per acre. 3 

The success of' completed lOrk has caused the 

draina~e movemont in ~icsouri to spre~d rapidly and work 

1; Supplemental Re or~ of Bureau of Labor Statistics of 
issouri for 1910, p. 10 . 

2. T: ...... model la"J suggested by the Iationa1 Drainage 
OO''lgress is e act1y the sane as t4 at of :i3souri 
eAcept for a few minor changes. 

3. issouri Water7ay's Commission. Second bi-anI'lual 
report 1912, p. ~7 . 
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is now being planned vrhich '7ill cost considerably more 

than :~ 7 ,000,000.00 and roclaim 27,040 acres. 'These pro

jects are of varyinG character as to size and pOint of 

develop.1ent, running from mere talk as to the reclamation 

of 1600 acres in one county (Jac)rson OOUl'1ty) to the stup

endous project of the Little River District which has been 

in progress of or5anizat::"on for over eight years . This 

dist'ict has been inco ... porated, the surveys cO'1lpleted, 

plans made and contracts let . Th€; 'IlOrl: rill require tLe 

dredGing of 700 miles of ditches, the construction of 

40 miles of levee, and the expenditure of :;4 , 880 , 000 , but 

it will reclaim 5~0 ,~ ~0 acres of land . 4 en the r.lovemont 

for the orgaj::lization of this distr::'c.t nas beom the land 

therein was valuabl e only for uncut timber or speculative 

purposes and sold at fro~ ;) .25 to :;;5 . 00 an acre. It is 

now selling at prices ranging from ,)8 . 00 to :20 . 00 even 
1 

tho far from ra::'lways uncleared and undr ined ...... In spite 

of the fact that nearly 3,000,000 acres of the s;'!amp 

lands of issouri lave already beon reclaimed, there still 

remain approximately 1,500,000 acres w ich need draining; 
I 

but there in no doubt t:lat I:J.Uch of thin nork will be done 

1 . !issouri Water my's OOIl'J1lission. Second biennial 
Report, pp . 13- 88 . 
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in the not far distant future . 1 

NORTH CAROLlrA . 
<) 

The 2 , 748,160"" of swamp land in North Carolina 

are of three kinds : (1 ) heav~ly timbered gum and oypress 

swamp in the eastern part of the state, (2) open marsh 

whioh has little timber and in too wet even for grazing, 

but produotive of good orops when thoroughly drained and 

limed , (3 ) poorly drained oleared land whioh has been under 

oultivation for one hundred years ; this land produoes a 

good orop one year , but may be profitless for the next 

three years beoause of inadqquate drainage . 3 

Althou8h the feasibility of reolaiming the wet 

areas of the State had been disoussed pro and oon for over 

fifty years, it wa.s not until 1908, when the North Carolina 

----------- -----_._-- ----- - ---------- ----- - -- --
r:--Idem . p . 83. 

60th Oong . 1st Sess , Sen . Doo . 4~3 has the following 
estimate : Original area of swanp lands in Missouri 
2 , 789 ,600 aores ; 350 , 000 drained balanoe undrained 
2 , .:.139,600 . The above fi8ures from estina.tes in report 
of :Ussouri iVaterway's Co-nnission, 70uld give atotal 
for-original sYlamp land area 3,500,000 aoro s . The 
discrepanoy is probably due to the faot that the 
Co 'unission had more adequate data , and inoluded in its 
estimates muoh land that is only flooded infrequently . 

2 . 60th Cong o 1st . Sess . Sen . Doo . 443 . 
Prooeedings of 2d An~ual Con . N. C. D. Assn . p . ~5 

3 . Wrlght , J . o. Pro . of 2d Annual Con . N. C. D. Assn . 
pp . 11-12 , 1909 . 
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rainage Assooiation was organized , that any definito steps 

were taken toward aotually doing any work . Up to that 

time land drainage had been hindered by the laok of any 

lav hich vlOuld enable land owners repronenting a majority 

of the area of a given swamp distriot to build ditches 

over the objection of a~a:l minority of land. owners , 

or to finance any '7or~,:s , by the issuing of bonds . This 

first convention of the drainage association adopted a 

resolution endorsing a drainage bill , and as a result the 

legislature of 1909 passed a general act authorizing the 

formation of drainage districts and the issuance of bonds 
1 by them . Since the passage of this act a surprising a~onnt 

of work has been inaugurated . Fifty-three drainalJ'e dis-

tricts have been organized, embracinG over 7eO , 000 aores 

of overflowed land . None of these lands , however, belong 
2 

t o the State . Of course reclamation work in ~Jorth Caro-

lina VIas started so reoently that th~ far very little work 

has been fully completed , but several ditchos are now 

under oonstruction, and the 'lork is being pushed VIi th 

vigor . 

1 . 

2. 

Prooeedings of 2d Annual" Con . N. C. D. Asnn . p . 7; 
proceedings of 4th Con., 1911 , pp . 5-8 . Letter to 
writer J . R. Pratt , I . C. State GeoloCist , Jov . 17,1912 . 

• C. Laws ; Chap . 442 , lJ09; Chap . 67 , 1911; Chap . 177 , 
1911 . Bond issue under laws held valid in 152 N. C. 738 . 
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somTH CAROLINA. 

South Carolina has not drained any of her 

3,122,120 acres of swamp land, but recently her legis

lature has passed several good draina r:e laws, drainage 

districts have been organized,l and ditches are being cut 

out through the sandy and peaty bo~which for a century 

have been malaria-broeding swamps. 

IHCHIGAN • 

Michigan has reclaimed 1,600,000 out of the 

4,547,439 acres of overflowed lands within her limits; she 
2 

has yet to drain approximately 3,000,000 acres . 

o draina 'e projects have been tal en up by the 

§tate, excopt that the legislature has passed laws enabl-

ing land o\mers to construct ditches under the drain 

" 3 commlSSloners. ost of the southern counties now have 

reclamation projects under way, and in Bay and Saginaw 

counties lands which are overflowed every spring with 

from three to six feet of water are being drained, levees 

built, and pumping stations established. There are from 

40,000 to 50 , 000 aCDes of this aand in these two counties 

2 . 
3. 

60th Oong. 1st. Sess . Son. Doc. 44.3. Matthews . Oonver
sation of Water. p . 166 . Letter to writer from J.R . 
Squires, AgronoJ:J.ist of Dupont 1i?ovrder 00., Dec.16,1912. 
60th Oong. 1st . Sess . Son. Doc. 443. 
Drainage Laws of .ichi an Revision of 1911 . 
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alone which will be reclaimed in a few years. 1 

WISCONSIlT. 

The first comprehensive draina[e law in Wiscon-

sin was passed prior to 1891, but it was declared invalid 

since it did not state that the fact that a drain was of 

public benefit or utility must be a pre-requisite to its 

establishment. An Act of 1891 was upheld, however, and 

has since then been repeatedly amended. 2 But as a result 

of the doubtful constitutionality of drainage laws, and 

the abundance of other good lands in the State, Wisconsin 

was comparatively slow to start drainage opvrations on 

any large scale, and she has reclaimed but 200,000 of the 

ori ginal 2,560,000 acres of swamp lands within her 
3 border, and practically all of this land has been privately 

owned. A bou t 4,00,000 acre s are no ,{ included in drainage 

districts, and there is more or le03 \vork being carried 
A.. 

on at this time in the State,- but on the whole ~isconsin 

is not very far advanced in drainage work. 5 

----- --------------~---------------.-------------------, ...... 

2. 

5. 

Letters to writer from J. A. Jeffery of dichigan 
Agriculture College, April 20,1912; J. E. Porter 
of La. Golden Meadows Co., Dec. 17,1912. . 
Wis. Leg. Co~. on Water Powers, Fores~s, and Drainage, 
Report of Jan. 24,1910. pp. 37-39. . 
60th Congo 1st Sess. Sen. Doc. 413. 
Letter to writer from ~. R. Hones of U of Hiscor.sin, 
April 17,1912. 
Report cited in note 2 above. 
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CALIFORNIA . 

There are 3,420 , 000 acres of overfloved ' land in 

California. l Seven hundred thousand acres have already 

been reclaimed. An area of over 1,000,000Cacres lying 

~long the San Joaquin and Sacr~mento Valley 15 being 

drained by building levees and pumping out the waters . 

TEXAS AnD ALABAMA . 

Texas and Alabama have nearly 4,000,000 acres 

of swamp land, and yet they have made practically no pro

gress in the direction of making them fit for culti~a

tion . 3 Alabama does not even have a general drainage law, 

and all that has been accomplished in that State has b een, 

expertmental in character and confined to small tracts 

owned by individuals . 4 

SVvamp land in Indiana has been reclaimed in 

three ways : (1) by co-operating land owners acting under 

the general drain la~s of the state; (2) by direct appro

priation from the State Treasury of money to drain espec

ially large areas;5 (3) by drainage companies such as 

The Kanakakee Valley Drainage Co ., which was organized 
6 

in 1870 but accomplished nothing of importance until 1892 . 

---------------------------- ---------------------------
1 . 60th Uong . 1st Sess . Sen . Doc . 443. 
2 . Matthews Oonsorvation o~Water . pp . 170-179. 

60th Cong o 1st Sess . Sen . Doc . 443. Vol . 7 , p . 9. 
3. 60th Cong o ~st Sess . Sen . Doc . 443. Ala . 1 , 479 , 200 . 

Texas 2,240 , 000 . 
4 . Letters to writer from J . F . Duggar of Ala . Exp . Sta . Apr. 

1 , 1018 and J . C. Cheney , Chf . Clerk of Dept . of Agri. and 
over 



Industries of Ala. Dec. 16,1015. 
5. xp. Stat Oircular 80 , p. 7. Thus the leEislature 

appropriated ~65,000 in 1 89 . 
6.Idem. 
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The work is still being carried on by adjoining 0;7ners 

under the drainage laws, and by private corporations, 

but of all this land is privately owned . l So fa~ndiana 
has drained 3 , 358 , 000 acres of swamp land . 

VIRGIlUA . 

Virginia had no drainage law until 1910 when an 

act was passed~closelY modeled on the North Oarolina Law 

of 1909 . Several districts have been organized, and 

there is a project now under consideration to drain part 

of The Dismal Swamp , but as yet practicaljy no work has 

been accomplished , 3 and there are 800,000 acres of swamp 

lands un-reclaimed. 4 

TENNESSEE . 

Until recently decisions of the supreme court 

of Tennessee had been against the principal of local 

taxation for local improvements, and as a consequence no 

drainage act was possible . A change of position by the 

court , however , led the way to the enactment of a general 

drainage statute in 1909, which contained the usual pro

visions for the assessment of benefits against the owners 
--------------------------- - --------------------------
1 . 

2 . 
3 . 

4· . 

Let~er to writer from A. T. Wiancke of Agri . E~per. 
Sta . of Perdue U. Apr . 18 , 1912 . 
60th Oong . 1st Sess. Sen . Doc. 443 . 
Chap . 159 of fuarch 12, 1912, amends the act of March 
17 , 1910 . 
Old, W.W. Jr . Addross at Drainage Oonvention of 
Southern Oommercial Oongreos . Nashville, Tenn. 
April 8 , 1912 . 
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of lands drained. But as yet practically nothing has been 

accomplished beyond the raking of plans and the bare 

commencement of drainage operations. l 

SOUTH DAKOTA. 

In South Dakota there never has been a very 

large amount of swamp land. And in that State the drain-

age question is no so important now as it was a few years 

ago. This is true because a consideration portion of the 

land has already been reclaimed through county commissionors 

under laws as amended in 1909; and county because a heavy 

drought for the last few years has greatly decreased the 

need for drainage. Although petitions have been filed 

with the State engineer calling for tho drainage of over 

365,000 acres by means of 476 miles of main ditches in 

27 counties in the eastern part of the State, yet the 
2 

work is merely in its preliminary stages . 

lORA . 

In Iowa there has been a very large amount of' 

drainage work acco~plished, but information in detail 

is unavailable. 

1 . Pross Bull. o. 9 of Annual Report of Tenn. State 
Geological Survey for 1910. p. 45. 
Bull. No. 3 of Tenn. Geo. Survey, 1910. 

2 . State engineer of So. Dak. 4th biennial report 1911-
12, pp. 163-64 . Letter to writer from ' A. B. McDaniel 
of U of' Ill ., formerly of So. Dak. Doc. 18, 1912 . 
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Utah, Okalhoma, Oolorado, Montana, and Wyoming 

have drainage laws but they were adopted only recently 

and the work done in these j!itates is comparatively in 

signi~icant in anount. l 

From the preceeding review of the progress o~ 

swanp land reclamation in s tates other than Minnesota, 

it is clear that in practically no $tate has the condi

tion in the Federal Swanp ~and grant to the e~~ect that 

the proceeds ~rom the over~lowed lands be used ~or their 

drainage, been per~ormed. Thus Florida conveyed rrost ' o~ 

the lands granted to her to railroads and to drainage 

companies which accomplished practically nothing. 

Arkanoas and Louisiana sold their over~lowed land at 

prices ranging ~rom one cent to one dollar per acre ~ and 

Missouri did little better. In very ~ew o~ the States 
2 

is swamp land still owned by the ~tatelil The ' greatest 

amount o~ reclamation work has been done in Minnesota, 

Illinois, Iowa, Indiana, and 'Michigan. About one-sixth 

o~ the original swamp land area o~ the United States has 

now been drained . Those states wh~ch have a considerable 

~mount o~ over~loVled lands within their borders, but have 

1. 60th Cong o 1st . Sess. Sen. Doc . 443. 
2 . Van Hise in his Conservation o~ Natural Resources p. 

334 estimates that appraximate1y 95% of the swamp lands 
granted to the States by the Federal Government have 
passed into private hands. 
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only recently cOMmenced the work of making them fit for 

cultivation, and which at the present time have the 

greatest amount of drainage work yet to be done are! 

Florida, LOUisiana~Arkansas , Michigan and Minnesota have 

done much , but they still have a great deal to do. l There 

are at this time in the United States about 80,000,000 

acres of swamp lands yet unreclaimed. 

1. See Appendix 1. 
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DRAINAGE LEGISLATION AND ADJUDICATION. 

Thirty-six States of the Union have now enacted 

general drainage laws, for the purpose of providing the 

legal machinery which is necessary, if drainage work 

involving any considerable amount of land is to be 
1 successfully carried on. These laws apply to lands ~hich 

cannot be drained or protected from overflow by their 

owners, without building ditches across the lands of 

others, so that it becomes necessary to provide a system 

of procedure that will enable the more enterprising pro

prietors to co-operate in draining their farms without 

being blocked in their efforts by a small minority who 

refuse to allow ditches to be built across their lands. 

These laws also aim to insure adequate drainage outlets, 

remuneration for property taken or in~ured for the co~~on 

good, and an equitable distribution of the costs of the 

work . 

In some tates the legislatures have been ex-

pressly granted the power to pass such acts in the ~tate 

constitutions;2 but even in the absence of express 
1. 60th Oong. 1st Sess. Sen. Doc. 443, gives ~3, but 

Since then laws have been enacted in Georgia, Wyoming 
and Virginia, etc. See p. l3~ infra. 

2. Oonstitutions of Iowa and Illinois especially Art. IV. 
Sec. 01 of Const. of Ill. of 1870 as amended in 1878. 
Florida Const. 1887 Art. ~vI. Sec. 28. See note on 
Statutes of La. New Mexico Const~. 1911, Sec. 186. 
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constitutional authorization to the legislatures, the 

courts have quite generally sustained such statutes a s 

valid exercise of the police and taxing powers, and or 

the power or eminent domain . l Of course the taking or 

injuring of the private property or the non-consenting 

or objecting landowners under the power of eminent domain, 

would be unconstitutional and unlawful, unless the purpose 

of the work to be done were public in character;2 and it 

is for that reason, that most of the general drainage 

laws now in rorce, expressly state that, as a condition 

precedent, to the establishment of any ditch or drain, 

or the assessment of any damages or benefits, the work 

must have been found to be of general utility, or con

duvive to the public health or welfare. 3 Statutes have 
---------------- ----------------------------------------
1 . Duke vs . O'Bryan, 100 Ky . 710 (1897) Lien vs Norman 

Cty. 80 Minn. 58 . In re Drainage Application, 35,N . J.L . 
497 . Sess . va . Orinkelton, 20 Ch. St . 349. Bryant vs. 
Robins, 70 Wis . 258 . Wurts vs Hoaglund, 114 U. S. 606; 
Donnelly vs Decker, 58 Wis . 461 ; Zigler vs Menges, 
121 Ind. 91 (1889) Girford Drainage Dist. vs Shrorer, 
145 Ind . (572 (1896) 14 Cyc . 1025. Freund Police Power, 
Ed . 1904. Sec . 127 . 

2 . Ooster vs Tidewater Oounty 18 N. J . Eq . 54. Reeves vs 
Leasure . 8 Oh. St . 333 . People vs . Henion. 64 Hen . 471. 

3 . For example: Laws of Minn . 1905 . Chap . ?30 . Sec. 10 . 
(1913) G. S.5532 . And nost acts provide that they shall 
be liberally construed so as to promote public health 
etc . See Laws Minn. 1905. Chap . 230 . Idaho Session 
Laws 1913 Chap . 16 Sec . 40; Laws of Kansas 1911,Chap. 
168,Sec. 37; Acts Kentucky 1912 . Ohap. 132 . Sec. 49 , 
Laws Mississippi 1906, Ohap . 132, Sec . 30 . (Gilbert 
vs Foot , cited in 5 Barb . 474 . 483 . Jenal vs Green 
Is . Dr . Co . 13 Neb . 163; Duke vs O'Bryan, 100 Ky. 719 . 
Fleming vs Hull. 73 , Ia. 598) . 



- 79 -

been held invalid because not requiring the public purpose 

to appear, even although they provided for full compen

sation to the owner of the lands across which the ditches 

were to be constructed,l Of course it is clear that mere 

payment for property taken is not sufficient; it must never 

be for a private purpose. Thus the SUprelJe Court of Wis

consin has held that a statute authorizing drains for 

agricultural, mining or sanitary purposes, without re

quiring it to be necessary or desirable to promote any 

public interest, convenience, or welfare, is not valid. 

The court said: "No doubt such an improveI:lent may be use-

rul to some, or perhaps many, private owners of land, by 

way of increasing the usefulness and value of their lands. 

Sut that is merely a private advantage. It interests the 

public anly indirectly and remotely , in the same way and 

sense in which the public interest is advanced by the 

thrift and prosperity of individual citizens. But one 

mants property can not be taken to make another man's 

home more cheerful or healthful. It is only when it will 

make the homes of the public more healthful, that any 

man 's property can be ta'en for sanitary purposes.,,2 

1. McQuillen VB Hatton, 42 Oh. st. 202. 
2. Re Theresa Drainage Dist. 90 Wis. 301. 



- 80 -

But if the principal object intended by a drainage act is 

the public welfare, the statute will not be rendered ~oid 

by the promotion of private interests as incidental there

to. l And private property cannot be ta2en for reclamation 

works merely becaase of convenience to the majority of land

owners, or to the public; if the object can be accomplished 

practically as well in some other way, the land of the in

dividual cannot be taken from him for use as a right of way 
2 

against his will. 

In passing upon the constitutionality of drainage 

laws, there has been some difference of opinion among 

the courts as to what is a public purpose. Some courts have 

held that in order to make the purpose public, the drain 

must be necessary to preserve the public health. Thus the 

Supreme Court of Michigan, in the case of Kinnie vs Bare 

(68 Mich. 625) said: "Drain laws which take from the citi

zens his private property against his will can be upheld . 
solely upon the ground that such drains are necessary for 

the public health. They proceed upon the basis that low, 

·wet, and marshy lands generate malaria, causing sickness 

and danger to the health and life of the people; and when 

1. Session vs Crinkelton, 20 Ch. st. 349. 
2. Rice vs Wellman, 5 Ohio. C. C. 334. Caldwelt va. 

Harrison Twp. 2 Ohio C. C. 10. Chaplin vs Wheatland, 
Highways Comsrs., 129 Ill. u5l. 
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they are of such c1:~arac ter as to injure the h ')al th ,of the 

communi ty , they become and are public nuisances, wlJ.ich 

ought to be abated, and the legislature have the right , 

under the police power inherent in every government , to 

protect the people from plaeue and pestilence , and to 

preserve the public hea,l tho B~t drainage for the purpose 

of private advantage, such ao ~rnproving the quality of 

the land, or rendering it more productive or fit for 

cuI ti vation, cal'l .... ot be justified under the polico po ere 

Neit' er public convenience nor public welfare, independent 

of considerations of the public health, will justify the 

legislatuLe in the enactment of laws 'for the conotruction 

and maintenapce of .l.railf! , and the assessment of taxes 

therefore' . It is evident that , where the public heo.lth 

is not affected by the existence of low, swa~p lands , the 

only object to be accomplished by their drainaGe is the 

1m rovement of the land itself ." This principle to the 

affect that private property cannot be taken for a right 

of way for a drainage ditch unless it is found that t e 

land3 to be draine' are a oource of disease, and tLat tho 

draining of them wil: proz:'otc.; tl e pub . cheal t , has been 

adopted in Iowa and 6\f York as well ,":;:r. ichigan. 1 

Other courts have adopte~~ 0 e liberal polic 
-----_ .. ~---.- .. -
1. Hull vs Barid, 73 U:o l/a 528 . 

e yer~ , 73 P . Y. 1 . 
Burk vs AJrers, 19 I un . 17. 

Odtl'in vs lIunn, 37 u . 23 
b Drainage in Penfield 3 

App . D. 3 • Re Draining 
in Ohili, 5 Hun. 168. 
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and have held that the purpose of a worl: of land drainage 

is public if it involves sufficiently largo tr~cts of land. 

Thus the SupreLe Court of J. assachusetts, in affirrr, ing the 

validity of a statute proviciDw for tho dra':"ning of cer-

tain lands along a river by the removal of a dam therein, 

said II 1:0 improvGr.1ent of a large tract of terri tory 

situated in several towns and owned by a great nunber of 

perso~ , by dralninE:, olf the later and thereby reudering 

the lc.nd sui table for tillaue, .lhich could not otherwise 

be usefully improved at all, ~ould seem to corne fairly 

within the scope of legislative act'::"vn, ard not to be so 

devoid of public utility and auvantaod [,, 8 t r. al~e it the 

duty of the court to pronounce a statute, 'hich mieht well 

be desiened to effect auch a purpose, invalid a~d uncon

stitutional. The act \TO Id :::tanu o~ difforent round if 

it appec.red tl at only very fe v individuals, or a sr:all 

aUja0ent territol~, were to be benefited by Ue taLing 

of r rivate property. The advantaGe 111ch rr a res It from 

the removal of the obstruction are not local in their 

nature, nor intended to be confined to a s':"ngle lei bor

hOod. T ey are deSigned to embrace a large section of 

land lying in onc of the ~ost populous an i13hly culti-

vated pOLtions of the State, and by increasing the .pro

ductive capacity 01 the solI to confer a benefit, not on~y 

on tho o\rners of the meadows, but on all those 1'1 10 will 

receive the incidental advantage ariSing from the develop-
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ment of the agricultural resources of so extensive a 

territory.nl Following a similar tceory to that of Massa

chusetts, it has been held in New Hampshire, that if the 

draining of large swamps would add largely to the area of 

valuable lands in the state and increase its resources, 

private property may be taken for the purpose;2 in New 

Jersey, that the purpose of draining large districts of 

land lying within several counties of the State, embrac-

ing thousands of acres, is sufficiently public to justify 

the exercise of the power of eminent domain;3 and in 

Indiana, that a ditch will be of public benefit and 
4 

utility, if it will drain any considerable body of lands . 

In North Carolina the Supreme Court has decided that an 

act for the drainage of thousands of acres of land lying 

in a low portion of the State mUBt be deemed of [ eneral 

and public utility. 5 

Some of the courts have not limited the right to 

exercise the power of eminent domain for reclamation work 

to cases where large tracts of land are involved, but have 

held in effect that the amount of land to be benefited is 

not a proper test in determining whether or not the pur

pose of the work is public . Thus it ha s been said that if 

1. 
2. 
3 . 

4 . 
5 . 

Talbot vs Hudson, 16 Gray 417. 
Batchelder vs Hibbard, 58 N. H. 269. 
Re Drainage bwtween Lower Chatam. Etc. 35 N. J. L497. 
Re Drain on Pequest River 39 J.L. 433; 
Zigler vs Menges, 121 Ind . 99. 
Norfleet VB Cromwell, 70, N. C. 634. 
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the legislature has power to make rogulationo .for drain-

in8 a swamp containing 10,000 acres, it has the same power 

in rogard to a sT?/amp containing 1,000 acres; so of 100 

acres, or of one acre; that there is no distinction in 
1 

the principle, the only diff'erence being one of de~ree • • 

The Supreme Oourt of r:ontana, in considering the validity 

of a lav/ providing for the condemnation of a right of 

v,ray for an irri£a tion ditch, (the 3i tua tion being anala

gous to that in drainage ratters) said, "What real dis-

tinction is there, so far as the term 'public use f i3 con-

cerned, between the benefit that results to the State, 

from the reclamation by artificial irri[ation of 160 acres 

of a8ricultural land owned by one or two persons, ald the 

reclamation by the same mans mf thousands of acres o\nled 

by many different persons living +ogether in one sub-

division of' the State? We do not think there is any prin-

ciple. The reclamation of one slall field by m~ans of 

artificial irrigation promotes tho clevolopmeLt, and adds 

to the taxable wealth of the State, as wel¥as tho recla

mation by the same moans of a number of fields.,,2 In 

Washington it has been held that theconstructiol1 of 

ditches ~r;the drainage land otherwise useleos for a gri-

cultural purposes is a public one; and that 

1. Pool vs Trexler , 76 r . O. 397 . 
2. Ellinghouse vs Taylor, 19 ~ont. C3 . 
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it is not necessary that the public at large shall be 

benefited, but only that part of the public affected 

by "Tant of proper drainage or bybthe improvement to be 

made . l 

To hold that the powe~minent remain "may be 

exercised for the drainaGe of small tracts of land vlOuld , 

s"eeP1 to be subversive of' the rule that pri va te property 

cannot be taken for rrivate use . Although the prosperity 

of individuals may conduse to the welfare of the State, 

it has never been considered in other connections that 

the pronotion of individual prosperity was of sufficient 

importance to call in the aid of the power of emminent 

domain . Some of the courts which have upheld private 

drainage laws have felt tho force of this objection, and 

have endeavored to justify such lavls under the police 

power . Thus the Supreme Oourt of North Oarolina said: 

"The Legislature, in the exercise of the police power 

has au thori ty to enac t dr inage la71S wi th a view to the 

promotion of the general welfare , and " tho mere fact that 

one or "' ore individuals may derive from it pecuniary and 

particular benefits and advantages dOGS not destroy its 

validity .,, 2 

1 . Lewis Ouunty vs Gordon. 20 Wash. 80 . 
2 . Winslow vs Winslow, 95 N. O. 24 . 
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M1d in Wisconsin the Court , after referring to the 

provisions of 9 drainage statute upon the constitution 

ali ty of 'V1hich it wa:s passing , said : " I t requires but a 

casual exanination of these pro\~sions for the draining 

of the swamp and overflowed land of the State to be a~par

ent that such ditching and draining are of no public use 

whatevor in the ler'al meaning of the term . The pecuniary 

object is solely to restore such lands to a proper con-

di tion for ti l~age and ' agricul ture by the several o;·ners 

and for their use a l one . It enhances their value , intrin

sic and in market . This is the only object IThich concerns 

their use, and that use is strictly private . The other 

ob~ ect, and the only one mentioned in the law , is that such 

ditching , draining , and enlargement of drain will ' conduce 

to the public health or ·{elfare . t It is clear that no 

private property is authorized by t'1is law to be taken 

for the public use , and that rrhether taxation so called or 

assessment , it is not an exaction of the govern. ent for 

revenue or for any public purpope . It follows that this 

system of ~rainage of the lands of private pwners by 

special assessment of all of them proportionably according 

to their respegtive private benefits, is not within the 
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purview of any provision of the State Oonstitution 

But thore is a sovereign power in the State, to be 

exercised by the Legislature --- called the police power 

of the State.--- Tnis legislation may re~dily bo referred 

to this power by providing for the public health . If it 

wore not for this obvious and clearly expressod purpooe 

of the la1.'r, it would not be endured for a . !:loment , bocause 

it 'liQuId provide for a despotic and most unwarrantable 

interference with private property for strictly private 

purposes and use, in which neither the poople of tho State 

nor the State itself , nor the public, have any intor st 
I \rha tever . rt 

It would seen that a change from the power of 

eminent domain to the police pouor to uphold private 

drainage la~'lS Vlould not ma}:o their foundation muc 1 more 

sUbstantial : and that if the public health or 1elfare is 

involved the drainage statute may be referred to eit er 

power . 2 Where the matter involved is the draina e of 

private farms .nd Buch drainage is not necessary to the 

public health , the branch of plice po er ro ..... tin on the 

preservation of sanitary conditions is not involved . 

1. Donnelly vo Dec~er,z 58 Wis . 46l. 
2. Oribbs vs Benedict , 64 Ark . 555 . 
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The recognition of this fact have caused some courts to 

use the possible benefit to public highways as a pretext 

for holding drainage laws sufficiently public in purpose 

to be constitutional. l Thus an Ohio court held that it is 

not sufficient that a ditch will drain the lands adjacent 

to it, or enable the owners of adjacent lands to raise 

larger and better crops, but the public health, conven-

ience, or welfare must in some way suffer for want of 

the ditch. The public convenience may be "subserved by the 

fact that in times of freshets water which overflows turn 

pikes and bridges, will be carried away more rapidly and 

with less injury to such roads and bridges. If the con

struction of the ditch --- will result in the reclamation 

or bettering of a considerable quantity of low, wet or 

swampy lands, or drain stagnant ponds, thereby improving 

the public highways of the vicinity and health of the 

community, and increasing the value of the land surround

ing the ditch, it will be sufficiently conducive to the 
n 

public health, convenience, or welfare to be sustained.~ 

It has generally been held that it is not nece

ssary that all the people of the State should be 

1. Smeaton vs Martin, 57 Wis. 364. 
Heick vs Voight, 110 Ind. 279. 
Anderson vs Baker,98 Ind. 587. 

2. Thomas VB Oounty Oommissioners. S. Ohio. N.P. 449. 
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directly affected by the drainage . It is sufficient if a 

particular community is benefited . If the drain iS'l of 

public benefit t~e fact that some individuals may be 

specially benefited over others affected by it will not 

deprive it of its public chara.cter.1 In Lake Erie and 

w. R. Co . vs . Hancock County Commissioners the supreme 

court of Ohio held that private property may be appropria

ted for a drainage ditch if it will be conducive to the 

public health, convenience , or welfare of the neighbor

hood through which it is constructed; and that a more 

general necessity is not required . 2 It is the public 

health of the community to be affected by the proposed 

.fork, and not that of the public at large, that is to be 
3 

regarded in determining the power of the legislature; 

and that the works authorized to effect the drainage of 

land do not extend beyond a particular, and it maybe, a 

small district does not prevent the purpose from being 

pUblic;4 so that the case must be very clear to aut:i10rize 

judicial interference . 5 

While there seems to be a tendency for the 

courts to shift the basis of the constitutional right of 

the state legislatures to enact general drainage laws, from 

1. 
2 . 
3. 
4 . 

5 . 

Ross vs Davis, 97 Ind . 79 . 
57 N. E . 1 , 009, (1900) . 
Ohesbro'Jgh vs Putnam, etc ., 37 Ohio St . 508. 
Hartwell vs Armstrong , 19 Barb . 166. 
Re Ryers , 72 N. Y. 1; 28 Am. Rep . 88 . 
Hartwell vs Armstrong, 19 Barb . 166 . 
McDaniel vs Co1unbus, 91 Ga . 462. 
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the riGhts of eminent domain and taxation, to the broader 

grouIld of the police power, where such statutes may be 

justified because they promote the public benefit, wo l-

fare, and convenience, yet even there it is difficult in 

many cases to find a true public purpose for the_cts 

within the eatablished legal definition of the term "public". 

The judiciary~ have seen that drainage statutes are necess

ary and wise, even though in their anplicati?n to some 

cases only a fel'! landovmers nay be benefited and the 

pbblic benefit be non-existant; that without such laws less 

progressi ve landolmers, by refusing to allovr their more 

progressive neighbors to build ditches across their lands 

could prevent the reclamation of swamps and ~arshes , and 

retard the development of the country; and have sustained 

drainage acts in many cases by referring to possible bene-

fits to public highways, health or convenicnce, which are 

really remote and uncertain, as lendinc a sufficient pub-
1 

lic character to justify such laYls under the p1hlice po'Wcr; 

6r have practically upheld them by frankly referring to 

their necessity a16ne, so far as the real basis of their 

decisions is concerned . Thus Jus tice Peckham, speaking 

of the nower of a l egislature to authorize the drainage 

1. Fruend, Police Power . ed. 1904 . 
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of swamp lands saidl in a comparatively recent decision: 

tiThe power does not rest simply upon the ground that the 

reclamation must be necessary for the public health. 

That indeed is one ground for interposition by the state, 

but not the only one. Statutos authorizing the drainage 

of swamp lands hav.e frequently been upheld independently 

of any effect upon the public health, as reasonabl, ~

lations !£! ~ gener~l advantag~ of those who ~re treated 

f2.!: ~ purpose ~ owners of ~~proner~."2 And some 

time before this Judge Cooley had written, "If it be 

essential or mate'rial for tl~e prosperity of the cormn.mity, 

and if the improvement be one in which all the landormers 

.have to a certain exterit a co~mon interest, and the improve-

ment cannot be accomplished without the concurrence of all 

or ne (~rly all of such ormers by re~ son of the peculiar 

natural condition of the tract sought to be reclaimed, 

then such reclamation m'ay be made, and the land rendered 

Useful to all,and at thmmr joint expense • . In such~ case 

the absolute rie~t of each individual owner of land must 

ymmld to ·a certain extent or be modified by corresponding 

rights on the part of other owners for nhat is declared 

upon the whole to be for the public benefit. ttl In 'other 

words this basis for sustaining drainage laws might be 

2. 

1. 

Fallbrook, Irrigation Dist. vs. Bradley, 164 u.s. 
112,163. 
Cooley, Taxation. 2d ed, p. 617. 
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said to be an application in a negative manner of the old 

maxim, "sic utere tuo ut alienum non laedas." It might 

will bg contended that at least the beginnings have been 

laid do\vn for a rule to the effect that one should not 

refuse or neglect to use or impDove his own land, vlhen 

such non-user will prevent others from using or improving 
:t 

their land or property. 

It will be noted later that in some of the 

states on the eastern COelst of the United States the 

drainage la7s do not state that they arG for a public 

purpose, nor do they require any finding that ~roposed 

work of reclamation is of public benefit or utility. 

The courts in these states have therefore been precluded 

from relying upon even the broadest application of the 

theory of the police pOVlor to sustain their statutes ; 

but the latter were enacted as early as 1701 if not 

earlier, and were not called in question for such a long 

perio,_. of time that the doctrine of stare decisis could 

be appaaled to as authority for upholding them. It is 

true that in these cases as in oth~rs where laws authori-

zed the exercise of the po~er of eminent domain for pur-

1: This justific~tion of the statutes, and the effect of 
stare decisis, might perhaps be said to constitute an 
exception to the oft repeated rule that no indirect 
benefits to the public resulting from a benefit to 
private persons,can constitute a "public" benefit for 
purpose in the legal sense of the term. (See follow
ing paragraphs on stare decisis.) 
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poses really private, such courts have sometimes said 

tha t such private statutes could not be held constitution-

al mere ly because they had been a3quiesced in for a great 
1 number of years; but nevertheless similar private acts 

were declared valid because of the doctrine of stare 

decisis, in many cases" particularly those relating to 
2 3 

private roads, .and the flowage of lands for grist mills. 

Indeed many statutes providing for exercises of th~~ 

powe:e of eminent domain for uses of at least doubtful 

publicity were enacted prior to the American Revolution 
. ..... 

by colonial 1e e-islatures, and before the~ adoption of 

state constitutions, such as the mi11dama acts of 1709 

and 1714 in Massacpusetts,4 the ~rivate road acts of 1735-6 

1. 

2. 

3. 

4. 

Hartwell vs Armstrong, 19 Barb. 166. 
Sadler vs Langham, 34 Ala. 311. 
Hickman's Case, 4 Harr. (Del.) 580. 
Waddell's App eal, 84 Penn. 90. 
Robinson vs Swope, 12 Bush. (Kty) 21. 
Palairet's App eal, 67 Penn. 479. 
Gaylord vs Sani$Bry Dist. 204 Ill. 576. 
Hankins vs Lawrence, 8 Blackf. 266. 
Fleming vs Hull, 73 Iowa 598. 
Varner vs Martin, 21 West Va. 534. 
Burnham vs Thompson, 35 Iowa 421. 
OJ-m'stead vs Camp, 33 Conn. 532 
McMillan vs Noyes, 75 N.H. 258 
Mill er vs Troost, 14 Minn. 365 (Gil. 282) 
Fisher vs Horicon Iron Co., 10 Wis. 351. 
1. Provincial Statutes 12 Anne, Chap. 1, 160. 
Ibid 12 Anne, Chap. ' 8, 181; Anc. Oharter, 388-406 
See Holyoke Water power Co. vs Lyman, 15 'Wa11. 500. 
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in pennsylvania , l the similar New Yorl-: Act of 1772 , 2 

and a Tennessee water grist mill law of 1~77. 3 Ji th 

respect to all t hese statutes it should be not6d that 

their validity is not tested by any constitution restric-

tive of legislative powers , since the constitutions of 

these states had not yet cope into exis"'ence . i And colon

ial statutes of the kind referred to an-~he decisions up

holdin~ them, have also been relied upon as authorizing 

similar legislation subsequent to the adoption of res

trictinG consti tutions, on the tlwory that if ~he people 

h ' d intended to provent the le[is~atures from passing 

statuted common at the ti!'1e of thO akinr of Guch conoti-

tutions , they 'would have embodied in their orcanic 

lans exprenG prohibi tiOl~B of la".!s of the character of the 
------------------------ --------_ .. _-------------- -----
1 . 

n .::.. . 

3 . 
4 . 

Palairet ' s Appeal . 67 Pcm . ~ 79 . flc to not at tac "ed 
for 115 years . 
Taylor vs Putz , 4 Hill 1"'2. Act hold void, but 1 elson, 
C. J . cU.GGonted on round of stare decisis sayinr that 
the law had not been caLeJ. in question for over 
seventy yearn . 
Laws 1777 , Chap . 23 . See Hurdine VG Goodlet , 3 Yerg . 40 . 
'~oodruff vs N.Y. & ,: . s . R;; . Co . 59 COl L . 63 . Hepburn t s 
Case , 3 Bland . Ch . ( ... u . ) 9E . story , J . in ';ilkirson 
vs Leland , 2 Pet . t~7 . (4 .1) . As to r.f~sal to recog
nize stare decisis as to ill act soo Tyler vs 
Beacher , ~~ Vt . 648 . 
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2 
private-road and grist-mill aots. 

--- ---

Following deoisions upholding private-road and 

mill-dam aots whioh had long been aoquiesoed in and en

aoted prior to 1800, the Supreme Court of New Jersey has 

affirmed the validity of drainage aots of that state whioh 

were really private in oharaoter. Thus in the oase of 

Coster vs Tidewater Company suoh a statute was upheld 

against the objeotion that it authorized the taking of 

private property for a private purpose. The oourt referred 

its deoision to the "power of the government to presoribe 

publio regulations for the betterb and more eoonomioa1 

management of property of persons whose property adjoins, 

or whioh , for some other reason, can be better managed 

and impvvved by some joint operation suoh as the power 

of regulating the building of party walls ; making and -
maintaining partition fenoes and ditohes; oonstruoting 

ditohes and sewers fvr the draining of uplands and marshe~ 

whioh oan be more advantageously drained by a common 

sewer or ditoh. " This is a well knovm legislative power." 

"said the oourt, "reoognized and tre:J..t ed by all jurioon

suIts and writers upon law through the oivilized world ."l 

2. 
1. 

Br~er, J., in Venard vs Cross, 8 Kan. 248 . 
3"O.E. Green, 54,518. 
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And in the leading case upon the constitutionality of 

such drainage acts , the New Jersey statute of March 8 , 1871 , 

was declared valid by the Supreme Oourt of that state . 

This was on the theory that the right of the legislaturej. 

though obviously not resting in the power of eminent 

domain, and derogatory to private property rights by , 

compelling the pri va te O'llmer t'o suffer, and pay for the 

improvement of his property because other contiguous 
(;.< 

ovrners desired to so immmve theirs , and not be J"ustified 
~ ~ 

on first principles , had nevertheless become established 

as a sort of local common law by legislative and judicial 

and popular recognition for nearly a century , and that 

it must now be regarded as legitimate legislation. 2 

8fuis position was affirmed by the United States Supreme 

Oourt, which , speaking through Justice Gray said : "General 

laws for the drainage of large tracts of swamp and low 

lands, upon proceedings instituted by some of the pro

prietors of the lands to compel al l to contribute to the 

expense of their drainace , have been maintained by the 

courts of New Jersey (without reference to the povrer of 

taking private property for the public UBe under the

right of eminent domain , or to the power of suppres sing 

2. Hoagland vs Wurts , 41 N. J . L. 175 . Explained and follow
ed in 42 N. J . L. 553;45 N. J . L. 94;68 1 . J . L. 190;80 
N. J . L. 268 and 648; 46 N. J . Eq o 441;65 N. J . Eq . 629 . 
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a nuisance dangerous to the public health ) as a just and 

constitutional exercise of the power of the legislature 

to establish regulations by which adjoining lands , held 

by various owners in severalty, and in the improvement of 

which all have a common interest , but which, by reason 

of the peculiar natural condition of the whole tract , can 

not be improved or enjoyed by any of them , without the 

concurrence of all, may be reclaimed and made useful to 

all at their joint expense . The case comes \Vithin the 

principle upon which this court upheld the validity of 

the general mill acts in Read vs Amoskeag Mfg . Company , 

" 1 113 U. S . 9 . 

Thus the constitutional right of the legislatures 

of the states to enact general drainage laws has been 

affirmed, and the arguments that they authorize the 

confiscation or taking of private property for priuate 

purposes has been llefuted by referring to the powers of 

eminent domain and taxation, the necessity and wisdom 

of such statutes as conducive to the impDovement of lands 

by more enterprising owners , and to the police power of 

the State . 

But the constitutionality of such acts has been 

vigorously assailed in the courts, not only for reasons 

1 . 114 U. S. 610 . See also 14 Cyc . 1061. 
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peculiar to particular statutes or constitutions, (for 

example that the act is defective as to title; superseded 

by later acts; special legislation; or violating prohibi

tion of state aid to internal improvements), ~ut also on 

the ground that the laws innquestion violate constitution

al provisions relating to the separation of the powers of 

government into three distinct departments executive , 

legislative and judicial. Such provisions are common, 

and it is often durther expressly stated in the organic 

la'I'TS of the states, that no one of the three departments 

or its officers shall exercise any of the functions 
1 

properly belonging to another. The attacks upon drainarre 

statutes on this ground have arisen most frequently ~n 

connection with acts providing for hearings , appointment 

of viewers or co~~issioners, an4 the making of ditch 

orders, by judicial officers; and ' they have raised two 

distinct issues. In the first place, the question has 

arisen as to whether the acts in question really do im-

pose non-judicial duties upon the courts, and thus vio

late the principle of a separation of powers. And in 

the second place; it has been necessary for the courts 

to consider the question as to whether the constitutional 

1. For example Minnesota Oonst. Art. 3; Ala. Art. 3, Sec. 
2; Kaine, Art.1 Sec. 1; Mich. Art. 3, Sec. 2; Miss . 
Art 3, Sec. 2. 
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provisions relating to distinct departments of governments 

are applicable to such cases as this, that is to the 

carrying on of drainage works . These two issues cannot 

well be satisfactorily discussed by a mere reference to 

drainage cases, since they are comparatively few in num

ber, and as a rule are unsatisfactory to their treatment 

of the subject, so that it will be necessary to refer to 

some of the broad principles that have been laid down by 

the courts with reference to the doctrine of the separa

tion of powers in decisions on matter other than the 

reclamation of swamp lands through public action . 

The general principle of law is well establish

ed that the legislature cannot i mpose upon the judiciary 

any duties or confer upon it any pOi'ierS that are non

judicial in character . l The term "judicial power" includes 

both the power to determine controversies 2and to inter

pret laws;3 and it is to be distinguished on the one side 

1 . 83 Cyc . 844 . In Minnesota .See Minn . , Const . Art . -3---
Sec . 1 . State vs Brill , 100 Minn . 499 . 
State vs Bates 96 Minn. 110; State vs Stearns, 72 
Minn . 200 , 214; State vs Bd . of Control, 85 Minn . 165, 
168; Rhodes vs Walsh, 55 Minn . 542; McGee vs Hennepin 
County, 84 Minn . 472,476; State vs Crosby, 92 Minn., 
176; In re Application of Senate, 10 Minn. 78; Rice 
vs Austin, 19 Minn . 103 state vs Ry . 38 Minn . 281, 299; 
State vs Young, 29 Minn. 474; 551; McConaughy vs Secy. 
Of State, 106 Minn . 392 , 414; St . Paul etc. vs Brown 
24 Minn. 517 , 574; state vs -Dike,20 Minn . 363 . Gollnick 
vs Mengel , 112 Minn . 349 . 

2 . Taylor VB Place, 4 R. I . l; Merrill vs Sherburne, 1 
N.H. 204 . 

3 . State vs Denny, 118 Ind . 382; Wolfe vs McCaull, 76 
Va . 80 . 6 Am . & Eng . Enc . Law, 1053 . 
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from the power to execute, administer , or enforce, 

the laws, and on the other side from the power to lay 

dovm in advance of the occurrance of the acts to which 

they relate, general rules of conduct . The legislature 

is to mal{e the law; the executive , to carry it out; the 

judiciary , to apply it to particular cases . The funda

mental principle of the separation of powers is easily 

stated; but as is always the case when the abstract and 

general is to be applied to the 'con crete and particular , 

the courts have met with difficu~ties in testing the 

constitutionality of given statutes as to the division 

of governmental departments ., They have been forced to 

concede that in practice it is not onl~ inadvisable in 

many cases, but even impossible, to enforce a strictly 

1 .1. f ogical separation of functions . - Partly because 0 this 

~' Goodnow, Oomp . Adm . Law, ~. 20; Wilson,-Oongressional 
Govt . pp . 285,306; Steven s Sources of Oonst . of U. S. , 
p . 47; Von Holst, Gonst . Law of U. S. pp . 67,68 . Murray 
vs Hoboken Land 00 ., 18 How . 284; Livingston vs Moore, 
1 Baldw . 449; Oooley t s Oonst . Law, p . 44; Story on 
the Oonst . Sec . 525 ; Hare Am . Oonst . Law, Vol . 2,p . 
850; Brown vs Turner , 70 N. O. 102; In Min~esota the 
court h~ held that the exercise of judicial functions 
may involve the performance of legislative or admin-

istrative duties , and vic~ versa; (State VB Dunn, 86 Minn. 
301,304; Minn . S. Oo . VB Iverson, 91 Minn . 30,34; Rockwell 
VB Fillmore Oounty, 47 Minn . 219; Home Ins . 00 . va Flint 
13 Minn . 244; State vslverBon, 92 Minn . 355,362 . See also 
as to nature of judicial inquiry, Prentise vs Atlantic 
Ooatt Line,2ll U. S. 2l0 . State VB Probate Oourt,112 Minn . 
229; State vs Eberhart, 116 Minn . 313) and that there are 
many duties which may be either jUdicial or ministerial, 
depending on the officer or body performing them, and the 
8(ffect to be given to their action or determination, 
Foreman vs Hennepin Oounty, 64 Minn . 371) . 
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difficulty, and partly because of political reasons ' or 

the influence of public opinion, there cannot be said to 

be lh~iformity in the application of the general rule that 

non- judicial functions cannot be imposed upon the judi

ciary . In some cases it would seem that the courts have 

reco8nized a desire on the part of the people to have 

certain matters controlled by a court which they may deem 

leos influenced by partisan or personal motives than the 

other departments of the government ; and in other decisions 

it would appear probable that the judiciary were merely 

unwilling to assume additional duties which they might 

avoid by a more strict application of the doctrine of 

separation to the facts involved . Cases that may throw 

some light upon the validity of dr ainage acts that require 

action by the courts, by parity or reasoning or similarity 

in facts, are those in which it has been held that judges 

might be authorized to fix the salaries of deputy county 

. 1 off1cers; that a county judr e cannot be endowed with the 

right of designating the time and place of elections,2 

(of interest in reforence to laws relating to formation 

of drainage districts after election on the question); 

that courts cannot exercise the power to create muncipal 

1 . Stone vs Wilson, 39 S. W. 49 (Kty .) 
2. Dickey vs Hurlburt, 5 Calif . 343 . 
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3 corportions; that they cannot be required to pass upon 
4 

claims in non-judicial proceedinrs; and on the other hand 

that even the salaries of court reporters cannot be fixed 
5 by the judges. It has been held that a statute empovrer-

ing a circuit judge to iSBue a certificate of incorporatibn 

after determining that the proper steps have been taken is 

valid;6 and so is one that imposes upon certain judges 
7 

the duty of fixing the boundaries of a sanitary district . 
In Minnesota it has been held that a duty may involve 

the exorcise of judicial and legislative or administrative 

functions so connected that they cannot well be separated; 

that in such cases the legislature in its discretion may 

impose the duty upon the judiciary, and that the courts 

',"ill prosume that the legislature intended that the duty 

should be performed'in a judicial manner;8 and statutues 

have been sustained authorizing the district courts to 

establish draina e districts9 and roads;16 to determine 

3 . People vs Nevada, 6 Oalif. 143 ; ShUM~ay vs Bennett, 
29 Mich. 451 . But as to conflict on this point see: 
McQuillon,Mun. Oorporations, Secs . 136,137,139; and 
Dillon, Mun . Corporations, Vol. 1,p . 107 et seq . 5th 
ed . state vs Simons, 32 Minn . &40 hold8 court cannot 
incorporate . 

4 U. S. vs Ferreira, 13 How. 43 . 
5 Srrith vs Strother , 68 Oalif . 194 . 
6 Elder vs Oentral Oity, 40 west Va. 52~In re Union ines 

39 West Va. 179 . 
7. People vs Belson, 133 Ill . 565. 
8. Foreman vs Hennepin Oounty, 64 ~ir~. 371; cGee vs 

Hennepin Oounty~ 84 Minn. 472; state va Orosby, 92 
Minn. 176,180; State vs Bates, 96 inn . 110. 

9 State vs Orosby, 92 Minn . 176 See P;125 infr~: 
10 . State vs McDonald, 26 Mir~. 445. 
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whether assessing officers have correctly determined the 

facts on which assessments for local improvements are 

made;l to appoint examiners of title under the Torrens 

law;2 to fix the salaries of county attorneys;3 to approve 

the bonds of applicants for liquor licenses.4 

It will be noted later on that in many states 

the general drainage acts require the judges of county or 

district courts to appoint certain officers to act in 

public ditch proceedings, so that it should be noticed 

that there is some conflict of authority in the United 

States mn the question as to whether statutes conferring 

upon the judiciary the power of appointment are unconst1-

tutional as violative of the rule as to separation of 

functions. The great weight of authority, however, up-

holds such laws, and this is the rule in the courts of 

the United States, and of Alabam~, Oalifornia, Oolorado, 

Georgia, Illinois, Indiana, Kentucky, New Jersey, New 

York, Oregon, Pennsylvania, Texas, West Virginia, and 

Wisconsin . 5 The reasoning of these courts in some cases 

depends on the character of the appointee, as that he is 

an officer of the court , as in cases of jury commissioners, 
. 

1 . State vs Ensing, 55 Minn. 278 . 
2. State vs Westfall, 85 inn. 437. 
3. Rockwell vs Fillmore Oounty, 47 Minn. 219. 
4. Sate vs Bates, 96 Minn . 110 . 
5 . For cases see note in L. R. A. 
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or court reporters, or court janitors;l or that the 

apPointment of commissioners to borrow money and dispose 

of bonds involves the exercise of discretion and judgment 

and is a judicial act. 2 Other cases hold that the appoint-

ing power is neither exclusive nor inherent in the execu-

tive department, and that therefore it is not an execu-

tivo dunction unless expressly made so by organic law or 

by statute; and that in the absence of such provision it 

may be exorcised by the courts just ·as well as by the 

legislative or executive branches. 3 In Illinois a law 

requiring the appmintment of election commissioners by 

the COID1ty court was upheld in part on the theory that 

the duties to be performed by such commissioners were of 

a judicial nature since they were to consider evidence, 

and decmde whether the election judges had improperly 

refused registration;4 and in some states statutes have 

been held valid in part because of practical construction. 5 

And on the theory that co~~issionerb to adjust and settle 

matters of indebtednesG betweon counties are in the 

nature of arbitrators or referees, and consequently judicial in 
---------------------------------------------------------
1. Stevens vs Truman, 127 Calif. 135; State vs jounts, 

36 West Va. 179; Matter of Janitor, 35 Wis. 410; State 
vs oble, 118 Ind. 340. Taylor vs Vom. 3 J.J.Marsh, 
410 (Kty.) State vs Kendle, 52 Oh. St. 356 ; White 
Oounty vs Gwin, 136 Ind. 562. 

2. Sweot vs Gvlin, 136 Ind. 562. 
3. Fox vs McDonald, 101 Ala . 51; Russell vs Cooley 

69 Ga. 215; People vs Morgan, 90 Ill. 562. ' 
4. People vs Hoffman, 116 Ill. 587 •. 
5. Russell vs Cooley, 69 Ga. 215; Terra Haute, vs. 

Evansville, 149 Ind. 174. 
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character , it ~as been decided that the court s may be 

authorized to appoint them . 1 But tIlere are many other 

cae::lOS in which appointments have been he l d proper , which 

cannot be sustained upon the principle that the appointees 

are in the nature of officers or agents of the judiciary . 

Such decisions are those holding that courts may be 

authorized to appoint election bbards or inspectors , 2 
. . 4 . police and park COIDmlSS10ners , appralsers of damages 

from the opening of streets , 5t ax cOllectors , 6school 
.. 7 8 commlssloners , t a x equalizers , cbmmissioners or trust -

ees to carry on the cmnstruction of a subsidized railroad9 
1 

1 . Tuol umne Oounty vs Stanis-lauB County', 6 Oal . 440 .
·See People vs Provinces , 34 Oalif . 54l for criticism 
of reasoning of this case , though not of the result . 

2 . Russell VB 0001ey , 69 Ga . 2l5; In re orth }.filwa~kee, 
93 Wis . 6l6; Ford VB North Des I.1oines , 80 Iowa , 626; 
See McDonald vs Morrow , 119 !T . 0 . 6E6 , that judges 
may be required to exercise supervision over elect
ions clerks . Ex p . Siebold , 100 U~S . 371 . Sundry 
Oiti~ens etc . 2 Flipp . 228 . 

3 . Staude vs Election com ' re . 61 Oalif . 313 . 
4 . Cornell vo People , 107 Ill . 372 ; People vs Williams 

51 Ill . 63; People vs ~or[an, 90 Ill . 558 ; Ross 
vs Ohosen Freeholders, 69 ~ . J . L. 201 . 

5. Terre Haute, VB Evansville, etc . Ry . 149 Ind . 174 . 
(Contra Houseman vs Kent Oircuit Judge,58 Mich . 364) . 
Solem Turnpike etc . vs Essex Oounty, 100 Mass . 282 . 

6 . Hoke vs Field, 10 Bush . (Ky .) 144 . 
7 . Johnson VB Dc Hart, 9 Buch (~':,.) 640 . 
8 . ~ . J . Zinc . 00 . vs Board of ~qualization, 70 U. J . L. 

186; State vs Myers , 52 Wis . f28; Oom . VB Oollier, 
213 Pa . St . 138 . See also Lee Ouunty vs Rogers, 7 Wall 
175 and Stansell vs Levee Board, 13 Fed . 846 . 

9 . Sweet vs Holbert , 51 Barb . 312; Walker VB Oincinr~ti , 
21 Oh . St . 39 . 
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a resident of a county to take charge of an confine an 
1 insane person, members of a board of children's guard-

ians,2 excise3 and bridge commissioners . 4 

Although it may be said, therefore, that the 

w~ight of judicial authority in the United States sustains 

statutes authorizing the exercise of appointive powers by 

the courts, yet in Iowa, Maryland, Michigan, Montana, 

orth Carolina, and Massachusetts a contrary doctrine had 

been declared, on the theory that the appointment to office 

is an executive function and ca~ot be imposed upon 
5 

or delegate to the judicial department of government. 

Thus in Massachusetts the proposition has been squarely 

decided that the appointment of officers not connected 

with the judicial machinery of the state, such as 

election commissioners, cannot be conferred upon the 

judges without a violation of the tripartite scheme of 
6 government . And in Michigan it has been held that it ia 

not in the sphere of judicial duty or functions to appoint 

surveyors in order to enable the court to relevy a tax 

Which has been declared invalid . 7 The supreme court of 
------------~---------------------~------------------- ----
1 . 
2 . 
3 . 
4 . 

5. 

6. 
7. 

iadison County vs oore, 161 Ind . 426 . 
Wilkinson vs Children's Guardians, 158 Ind. 1 . 
Schwarz vs Dover, 70 I .J.L. 502. 
State vs George, 22 Ore . 142 . See also Bd . of Com's . 
of Jackson County vs State,147 Ind . 476,requiring courts 
to perform certain duties as to relocation of county seata . 
State vs Barbour, 53 Conn.85;Evansville va State 118 Ind 
4:26;People vs McKee,68 N.C. 429. See also Heinlen'va • 
Sullivan, 64 Cal. 378 . 
Election Mapa . Case 114 Mass . 247 . 
Houseman vs Kent Circuit Judge,58 Mich . 364 The kich . 
Const. however expressly prohibits exercise o~ . 
tive powers by judges expept in a few cases, (A~~~~l~~C.10). 
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M.aryland said : wi th rererence to tbo reE.con for its posi-

tion that statutes, of the lz:ind in question J.re vOJ.d, 

"TL.o LVC"'O fact that a judge is called 011 by statute to 

execute a certa::'n i'unctlonloeJ no t r10.:e 1. t \J. judi c:l:.,.l 
I 

IUn('tion Its character is dependent on its qualities, 

not on the mere accident as to the person designated to 
\\ 

do it . l So in the statos holding the minority doctrine, 

it has been held that laws relatin£ to the appointment 
. 0 ~ 

of waterworks trustees , ~ jail visitors,"" and county 

school commissioners 4 are invaliid. 

In Minnesota a statute conferring upon the 

district courts of the state the power to appoint 

exa~iners of titles under the TorsBns Law, was upheld 

by the supreme court . Chief Justice Start, speaking for 

the court said: "The exariners providod for by this act 

are subordinate officers or assistants of the courts, 

to aid them in the discharge of the jUdicial duties 

imposed upon them by the act. It was therefore competent 

and proper for the legislature to provide for their 

appointment by the courts , as much so aD \C ld be a 
----------- -----_. -- ---------------------- ---, 
J.. 

2. 
3 . 

Boa.sly vs RidouT" 94 'd . 6 A-l, quoting Robery vs Prince 
George's County, 92 :d . 150 . 
State vs Barker, 116 Iowa 96 . 
Beasly vs Ridout, 94 kd . 641. 
Johnson vs De Hart, 9 Bush (hy.) 640 . See State vs 
Towns, 153 o. 91. Holding invali d act for aprointment 
by court of successful contvstant under corrupt prac
tice act . See also Prince George's Co~nty vs itctell 
97 Jd . 330, and I~ re Weston, 28 ~ont . 207. 1 
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statute authorizing them to appoint a stenographer or a 

receiver in insolvency . - - The registration is the act of 

the court . The fact that it may be done by the rebistrar, 

under general orders, where there is no question, is not 

different froID the power of the clerk to enter judgement, 

in cases ripe for judgement , under a: general order or rule 

of court."l The only case in the state, hovlever, which led 

to a thorough judicial discussion of the doctrine of the 

separation of povrers and the exercise of a_ pointive func

tions by the courts, is that of State vs Brill, which was 

decided in 1907 . In that case the court held unconstitu

tional an act of the legislature which empowered and re

quired the jud[es of the district court of Ramsey County 

to appoint a board of control to have charge of the alms

hOUSE) and hospital of that county and for the City of 

St . Paul . In an elaborate opinion by Justice Eliott , 

Which is one of tho leading judicial discussions of the 

question, it was pointed out that the doctrine of separa

tion of powers is well established under both federal 

and state constitutions , the history of the development 

of the theory was traced , and it was said that,"The ten

dency to sacrifice estaThlished principles of constitutional 

1 . State vs Wostfall , 85 Minn . 437 (1902) . 
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government in order to secure centralized control and 

high efficiency in administration may easily be c~rried 

eo far as to endanger the very foundationo upon 'which our 

system of government r ests .-- Althou8h there are some 

decisions ~o the contrary, it is generally conceded that 

the power to appoint to a public office is in its nature 

an executive function, -- ([1,1 though) there are some excep

tions which are necessary in order that the several 

departments may exercise their express powers and func

tions vri thout embarassnent, -- (such as) the appointment of 

subordina,te officers and emrloyees imn:edia "-ely connected 

v/ith the court." The Supreme Court held that t 11is board 

ViaS adn'inistra ti ve in character, entirely disconnected 

from the judiciary, and that if the courts could be re

quired to appoint its members, they could be compelled, 

under the same principle, to appoint a mayor , nembers of 
~ 

the board of public works, a chief of ~olice , all other 

city and county officers; and the highest court in 

Minnesota could be required to ap_oint the state board 

of control, bank examiner, the re~ents of the State 

University, and other State Boards and ComI isoions. The 

judidiary could then be compelled to supervise its 
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appointees, remove them, investigate tbeir actions, 

re r ort concerning their administration, and even adminis-

ter the department itself, and thus to render nugatory 

the cons ti tutional proh1bi tion, a,nd entirely revolution-
1 

ize the s~stem of eovernment. 

The question of the exercise of appointive 

powers by the courts does not appear to have been dir-

ectly passed upon or discussed in reportod decisions , 

vri th expres s reference to drainage laws . In Illinois the 

validity of such statutes has been practically assumed 

without judicial com!'1ent or diScussion ; ~ in Minnesota, 

as we shall later indicate, a judicial ditch act was held 

not violative of the constitutional provision for B~par-

ation of departments, but little or no attention was 
3 

paid to the appointive feature of the st~tute . As to the 

tripartite theory and the supervisory authority of the 

judiciary in public ditch proceedin[s, as distinguished 

from its appo~ntive authority, there io nearly an equal 

paucity of judicial discussion that is not dicta or be

side the point . One l.iinnesota case squarely decides 

that such court supervision may be compelled or authori-

1. 
2. 

3 . 
4. 

State vs Brill , 100 ,inn . 499 . 
Blake vs People , 109 Ill . 504; Kil[our vs Drainage 
Dist . Ill . Ill . 342; Huston vs Olark, 112 Ill . 344; 
Oi'mers of Lands vs People , 113,111 . 296. 
State vs Crosby, 992 :.iinn. 176 . 
Idem. 
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zed, and perhaps Indiana and Illinois Ir.ay be said to have 

considered the question, un come to the same cono1"sion, 

but it is doubtful whether they can be cited as plainly 

supporting the propositions. Indeed it seerrs that ot.utute$ 

pro··::' ing i' "h procJ'" " ~s J. ~' the cup rv Lion 0.:' courts, 

are c' ie~l susta"nLole by ar-~~ents from nalogy lith 

reference to cases heretofore cited, and t.o the old estab-

lis" ed a \1011 reco[7lized practice of using the judiciary 

in t 1e cst lisbment of rai roads and hiG mays under the 

ow r of eminent o~ n . 

From the foregoing discussion "t a:>pears tuat a 

car ful dram ralnale statute 1ill generall be BUS-

tained against the ob"ection tlat it violates c nst"tu-

"tional provisions requiring a separa .... O!l of goverru J ltal 

po rrors in tb, tit requires t.e court to a po" nt drainage 

officers, or to aurer :~e roc ~'or the establieh-

,."ent of ubl~c ditches. This':'s upon tht) "heor t.l t the 

dutio ~ .os d rc • t st~lctl -"u i ia-l 1n , c~e , 

tic:.J 
but if 

1 oJ t ·1 .... t e a"t o IJ. b Ii 0 tIl..... ro 

t at t e conot.:.t t~onal - .... - --
sti .ct ov':'o" ns r",lo.tir 

1. - . o 5. Scott vs 

2 . 

• 

t :.3"" • 



112 

departments are not applicable to work done by , or to 

~nctions of , the county or similar public corporation or 

drainage district , as distinguished from the state itself . 

This argument need not be based upon any position t o the 

effect that drainage work is not a function of the state 
I 

government itself , but of its 10 al subdivisions ; nor is 

it necessary to enter into that domain of controversey as 

to whether or not a county or municipal officer in a riven 

case (here that of drainge work ) is acting as an agent of 

the state and as an officer of its central gover~ent, 

or merely as a representative of' a public corporation. l 

Indeed that question has not received much of any 

attention in the decisions relating to the constitution

ality of drain statutes . 2 It is sufficient to ta~o the 

position that t he application of the distributige clause 

is confined to what is clearly within the sphere of the 

central fovernreent , and to tbose persons who are clearly 

and unmistakably its immediate officers . Vlhile it is 

true that there are only a few decisions expressly and 

squarely supporting this vi ew , there are apparently none 

to the contrary; and whether or not the courts have in 

theory as a rule recognized the fact, it is certain that 

1 . 
2 . 

See 20 Am . & Eng . Ency . 1223 . Dillon ,l1un . Oorporations . 
State vs Flower, 1.l.9 Aa . Ann . 1199 . 
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in practice the doctrine of separation hus not been 

ap~lied to counties, or to municipal corporations with 
1 

any degree of strictness or consistency . In county govcrn-

ment it bas been CODmon for the county boards to exerciso 

mixed functions; to make contracts,2 provide pbblic' 

buildings,3 see to the construction of bridges,4 and 
5 6 . 7 

highways, manag~ county funds, control liquor lJ.censcs, 

pass upon claims,8and s ometimes to levy and collect 
9 taxes . In short a careful separation of po~ers has not 

been required by the courts, nor h ' s the ~Of func

tions been seriously questioned in county affairs. And 

so in the case of municipal corporations, in the narrow 

sense of the term, it has been held that the principle 

of separation should be confined in its application to the 

departments of the state government, and not extended 

to those off' public corpora.tions such as the city. All 

the legislative power of the state itself is vested in 

the le gislature, wrich in the absence of the constitutional 

1. 

2. 

3. 
4, 
5 
6. 
7. 
8. 
9. 

6 Am . & Ehg . Encyc . Law, 1008.--
People VB Provines, 34 Cal . 520, and infra . 
Staude vs Election Oom'rs. 61 Cal. 313. 
Fox vs McDonald, 101 Ala. 51. 
7 Am . & Eng . Encyc . Law. 989 and cases cited 
Mitchell VB St . Louis Oounty,24 Minn. 459. 
7 Am. & Eng. Bncyc . Law 997 and cases cited. 
Idem, 997 . 
Idem, 999. 
Idem, 1001. 
Idem, 1002. 
Idem, 1003. 
Idem, 1002. 
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restraints upon its rifpt to organize municipal corpora-

tions, may , in the exercise of its discretion, and so far 

as the doctrine of separation is concerned, provide ~or 

any form of city rovernment , and may vest legislative , 

judicial, or executive func tions in one and the same per-
l 

son or authority . AlthouL~ this rule seems to have been 

followed in practice in the United Stateo even from 

Colonial times, and to be generally recognized , yet that 

recoenition is almost entirely a tacit one, and the ques-

tion has not been the subject of much discussion in 

adjudicated cases . 2 It h~ s been held that constitutional 

prohibitions of a merger of functions do not render inval~d 

statutes authorizing or requiring mayors or town clerks 
3 

to act as justices of tho peace; for "from time immemor-

ial similar powers have boen conferred upon mayors of 

ci ties ."~ Lilrewise it has be en decided that the police 

judpe of a city may constitutionally be compelled by 

statute to notify the county attorney of vi~lations of 

the prohibitory liquor laws of the state, and furnish 

the latter with the names of witnesses to such offenses ; 

such decision was upon the theory clearly stated that the 

1 . 

2 . 

3 . 

4 . 

Cooley, Oonstitutional 
por~ tions, Sec . 153;20 
Cooley,7th ed . p. 268 . 
and Statevs Barker,116 
~t p . 208 in N. W.Rep _ 

Limitations, l33;Smith on Cor
Am . & Eng . Encyc . of Law,1823 
See also cases cited hereafter 
Iowa 109,89 N.W. 204 . espeCially' 

6 Am . & Eng . Encyc . Law,1008 . As to mayors as jUdiCial 
officers see 1 McQuillen ,Mun.Corp.Sec.433. 
Uridias vs Morrlll,22 Calif.474; Baltimoro,etc . Ry . VB 
1Ihiting,16l Ind . 228; Santo vs Sta~.:.e,2 Iowa 229. 
Santo vs State 2 Iowa . 220 . 
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provisions of tbe organic law relating to distinct 

governmental departments did not apply to municipal 
1 

authorities or governments. This rule as to non-appli-

cability has been more explicitly stated in cases affirm

ing the consti tutionali ty of city charters providing '-' 

commission form of municipal government'. Thus the Supreme 

Oourt of Iowa in 1908 held valid the statute of that state 

which related to the city of Des Moines, and provided 

that the powers of the city - executive, judicial and 

legi s lative -- should be exorcised by a single body com

posed of the mayor and four councilmen. The court said: 

in giving its reasons for upholding the statute, "Mayors 

of ci tes and tOYll1S have conferred upon them porTers and 

duties both executive and judicial, and, particularly 

in toYms, the mayor , in virtue of his right to vote on 

all questions coming be~6re the council, constitutes in 

all strictness a part of the corporate leeislative body. 

Boards of supervisors, city and town councils, boards 

of school directors, t01'1nship trustees, and various 

individual officers are directly charged with and are in 

the performance of povlers and duties, now, administrative 

in character, and again judicial, etc . -- The statute 

1. State vs Keener, 97 Pac. 860 . (Kan . 1908). 
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book of this state, as of every state in the Union, is 

replete with illustrative examples. ttl And in Minnesota~ .,,<-~ 
the commission charter of Mankato was upheld 'by a similar 

1\ 

line of reasoning, the court but briefly referring to the 

authorities on the question, including the California case 

of People vs Provines. 2 

In that case the Supreme Oourt ,of California, 

overruling a long line of their own decisions on the 

pOint, squarely and explicitly took the position that the 

very definite constitutional provisions of that state 

relating to tripartite government were not apl .. licable to 

local governments such as counties or munmmipalities. 

Although the court based its decision in part upon the 

wording and arrangement of th~ sections of the constitution 

and in part upon the fact that there are no county or city 

officers referred to in the express exceptions t~ the pro

hibition of a mereer of functions; yet its position was 

justified principally by reasons which ~';ould apply to 

cases arising under the organiR,lavl of nearly any state 

in the Union. Tbese are (1) that in practice separation 

has never been strictly enforeed in l08al affairs; (2) 

that such an enforcement results in a reducti~ surdum, 
f\ f\ 

1. Eckerson vs City of Dos oines, 137 Iowa,452. To the 
same effect see Bryan vs V09s,143 Ky. 422 and State 
vs Ure,135 N.W . 224 (Neb). 

2. State vs Mankato, 136 U.W.264 (Minn.19l2). 



- 117 -

a.nd would require a multiplicity of officers, and ouch 

a cumbersome and unwieldy procedure in many. cases as to 

be preventative of any efficiency or expedition in the 

administration of local matters; (3) that it Vias not the 

purpose nor intention of the constitution makers to extend 

the doctrine of distinct departments to the minor sub

diVisions of the state. In speal:ing of the reasons vrhy 
. 

such provisions were incorporated into orranic laws~the 

United States, the court referred to the development of 

abuses in England from the lodgment of wore than one func

tion in the same authority; and then said of the framers 

of American constitutions, "The mischief, however, a[;ainst 

Which they sought to provide, did not come from inferior 

or subordinate officers, ' but froID the higher grades, in 

Whose hands the first and leading powers of the government 

were vested. So far as the former were comrerned, they 

were sufficiently under the control of the latter. Abuse 

of power could not come from the former in ouch measure 

as to destroy or overthrow the liberties of the people, 
, 

except by direction8 or conn~vance of the latter. To 

surrcund the latter with checks was a sufficient protection 

against the former. Hence the framers of American consti-
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tutions were content r; i th cheoks upon the latter; 1 eaving 

the form~r, as we consider, to be regulated by the legis-

1 
lative department." 

From the foregoing review of the authorities, 

it see~s generally established in the United states that, 

even in the absence of specific constitutional authoriza

tion, the legislature of a state may enact general drainage 

statutes, which, if properly drafted, will be sustained as 

a legitimate exercise of the powers of eminent domain or 

taxation, or of the police power, against any attacks upon 

the ground that they are violative of those provisions 

common in our orcanic laws to the e~fdot that the powers 

of government shall be exercised by three distinct and 

separate departments . 

In Minnesota the right of the Legi olature to 

enact general drainage statutes without express consti

tutional authority has been referred to the police power, 
2 

the power of eminent domain, and the taxing povler. 

1. People vs Provines, 34 Oalif . 520 {1868} overruling 
Burgoyne vs Oomr's 5 Oalif. 1, and later cases to 
same effect, and followed in Oalifornia in Holly vs 
Oounty of Orange, upgolding a drainare statute . 
See also Elliott, Mun. 00rporations,196. For cases 
of mixed ruDctions in local affairs see Appellant's 
brief in Burgoyne vs Oomr's supra; and aa to Oounty 
courts, Stone vs Wilson, 39 S.W. 49 (Ky.) state vs 
Judges, 21 Oh. St . l. Walker vs Oity of Oincinnati, 
21 Oh.St.14;Phinizy va Eve, 33 SE 1007 (Ga.) . 

2. Ourran vs Sibley 00. 47 Minn. 313 . 
Witty vo icollot 00. 76 Minn. 2B6. 
Lien vs orman 00., 80 Minn. 58 
State vs Polk 00.,87 iinn . 325 
Minn . O.P. 00. VB Koochiching 00 ., 97 Minn. 429. 
State vs Rockford, 102 Minn . 442. 
Van Pelt vs Bertilrud, 134 N.W. 226 . 
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The bases of the legislative right were merely 

il:cidentally referred to in the cases of Curran vs County 

of Sibley and Witty vs icollet County, decided in 1891 

and 1899 respectively. The first case passed upon by the 

Supreme Court of the State in 'which the authority of the 

legislature was directly challenged, and the constitution

ali ty of draina[e laws in llinnesota, squarely at issue 

was Lien vs Nornan County which was decided in 1900, 

thirteen years after the enactnent of the first great 

drainage statute in 1innesota. In that case it was 

c1ain1ed that the act of 1887 (Chap. 97 Laws 18(,7, G. S. 

1894 Sec. 7793 et. seq.) was unconstitutional because it 

authorized the taking of private property for a private 

use, and provided for a levy of taxes which were not uni

form or based upon the value of the property. The Supreme 

Court, however, held the act constitutional. Speaking 

through Justice Brovm it said: "The authority of the 

Legislature to enact drainage laws is derived from the 

police power, the right of eminent dor::ain, or the taxing 

power, and is undoubted. 10 Am. & Eng. Encyc. 2d ed. 233. 

It is founded in the ri[ht of the state to protect the 

public health, and provide for the pUblic convenience 
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and welfare \V,here the laws have for their object the 

reclamation of large tracts of wet and swampy land for 

agricultural purposes, they are sustained under the right 

of eminent domain . The fact that large tracts of otherwise 

waste land may be thus·t1eclaimed mmd made suitable for 

agricultural purposes is deemed and held to constitute 

a public benefit . ~hen the object is to drain such lands 

in the interest of the public health and welfare, such 

laws are sustained and upheld as a proper exercise of the 

police povler . 

Bryant vs Robbins, 70 Wis . 258. Wurts VB Hpaeland 

There can be no question but that the act is in the 

interest of the public and for exclusively public pur -

poses. No ditch can be ostablished unless the Oounty 

Oommissioners expressly find that it will be'of public 

utility or conducive to public health, or of public bene-

fit or convenience.' 
It does not matter that in accomp-

lishing the public objects of the act private interests 

are advanced . Such a result is merely incidental and 

does.not effect the validity of the law. 'It is not 

necessary in order to constitute a public use, that the 

whole community or any large portion thereof should 

partiCipate in the use, or that all shoul d be equally 
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benefited .' Ross vs Davis, 97 Ind . 79. 16 Gray 417, 

37 Ohio State 608 . 10 Am . & Eng . Encyc . 2d Ed . 225 . 

The benefits may be limited to the inhabitants of a small 

locality , and if they are enjoyed in com~on by all , the 

use is sufficiently publi c ---- Tn all cases where such 

laws are authorized the further power and authority to 

provide for assessing the cost and expense of the improve -

IDent against the lands benefited , follow as a natural 

result . The povrer to so assess the cost of the improve-

ments against· lands benefited is a necessary and proper 

incident to the exercise of the power to make the improve

ment . And a statute providing therefore is not open 

to the cOnBtitutional objection that it is unequal taxa

tion . "l 

The constitutionality of the ct of 1897 (Ohap _ 

318 Laws 1897) was attacked in 1903, but merely on the 

ground that it embranced more than the subject expressed 

in its title . This claim was held untenable, and the 

validity of the act affirmed . 
2 

The drainare act of 1901 (Ohap . 258.Lavrs 1901) 

differed from prior statutes i~ this State, in that it 

did not expressly and in so many words declare that its 

1. Lien ~s orman Oounty, 80 Minn . 58 
2 . Gaare vs Olay Oounty , 90 Minn. 530 . 
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purpose was to subserve the public health, convenience, 

or welfare ; nor did it specifically provide for a deter

mination of the quest,ion as to whether or not a particular 

ditch was of public utility by the county commissioners . 

And it vIas again urged by those seeking to overthrow the 

statute that it authorized the taking of private property 

for a private purpose . The Oourt, however, refused to 

recognize these objections to the law . It is said that 

"vrhile the element of public health is often made an 

important factor in the consideration of statutes of this 

kind, it is believed that any public benefit, such as the 

improvement of highways or the.eclamation of large tracts 

of otherwise waste lands is sufficient to support and 

sustain them. 1 Lewis Em . Dom. 2d Ed . Sec . 188.--- To 

authorize proceedings under the statute -- that qUGstion 

(fthether a public benefit) must be determined either at 

the preliminary hearing upon the petition, or at the 

second or final hear~ng. While the statute does not in 

express terms require the board to determine it, the 

eXIstence of the fact being essential to their authority 

to proceed in any case and essential to the validity of 
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the statute, too , the power to determine it must be 

implied. Hl The court not only applied in this case the 

familiar principle that the presumption is in favor of 

the constitutionality of legislative acts, and that they 

should not be declared void on account of mere mistakes. 

omoissions, or inaccuracies of language unless a clear 

repugnance to constmtutional provisions results therefDom; 

but it frankly adnits the influence of considerations 

oi expediency upon its decision, and expressly refers to 

the fact that large sums of money had been spent in num-

erous proceedings alre dy conducted under the statute, 

and that disastrous results would follow, were the Oourt 

to hold it invalid . 

In the case of State vs Crosby 92 ·~inn . 176 (19Q4.) 

the Supreme Oourt of 'inneso a affirmed the validity of 

the drainage statute of 1902 (Ohap . 38, Laws 19C~ 

This act relatos to the constuuction of ditches 

under the authority of the District Oourt; it was attacked 

on the ground that it at+empted to .confer upon the courts 

legislative and administrative powers . The court in its 

opinion vrri tten by Justice Brol'm said: "The marked endency 

of legislation in recent years , not only in this State, 

but in other state , has been, to a large de[ree, to break 

1. State vs Polk Oounty, 87 inn . 325 . 
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sense except in some details is it judicial. Yet we have 

sustained legislation providing for the laying out and 

opening of so-called judicial highways; statutes conferr

ing upon the district courts of the State authority to lay 

out and open highways whore they extend into two or more 

counties. State vs Ennign 55 Minn . 278 . State vs McDonald 

26 Minn. 455. ---Tgough the power and authority in e .ch 

case is legislative in character1 in carrying out and 

applying the statutes the exorcise of judicial functions 

is also involved. No distinction can be made between the 

judicial hiGhway and the judicial ditch --- The ~e being 

no logical distinction, the statuto under consideration 

must be sUstained, er we must overrule the cases " as to 

highways ." ~We prefer to follow those decisions and sus

tain this statute ." 

The judicial ditch act was again attacked in 

1904. It was claimed that since the law requiro9- an 

assessment against the land mmers of all the benefits 

received, and then permitted the tovm supervisors to 

assess the same lands for the cost of repairs and the 

removal of obstructions, there was double taxation, and 

the taking of property without due process of law. 
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But the oourt fol:owing its previous deoisions in State vs 

Polk Oounty and State vs Orosby (92 Minn. 176 ) held the 

aot oonstitutional , reaffirning their position in a very 
.. 1 brlbef' 0pl.nl.on . 

In the oase of Millor vs Jensen 102 Minn. 391 

(1907) the Supreme Oourt upheld the validity of the aot 

of 1907 against the objeotion that it authorized the tak-

ing of private property without due prooess of 1avr and for 

a private purpose . Ohief Justioe Start in the opinion 

dismissed the objeotions of those opp osed to the law with 

a brief referenoe to the prior deoisions of the oourt . 

Ohapter 191 of the Laws of 1907 was deolared 

unoonstitutional in that year in Stato vs Rookford, 

·(1021ann. 442) . The oourt pointed out that the oounty 

drainaGe aot had been held publio in oharaoter and thero-

fore oonstitutional, and did not question the oorreotness 

of its prior deoisions to that affect . But it hold that 

the act of 1907 was different in character . Under it 

proceedings could be insti tued (1) rrhen public health 

might be in danger , (2) whon the drainar;-e would result 

in the reclamation of waste lands, (3) or "where the 

construction of suoh ditoh or drain is (1'1 ' s) of benefit 

to the lands of the adjoining ovmers or ovmers . " The 

1 . :IcQuillan vs Freeborne Oounty 93 .linn . 16 . 
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court said : "The use of the disjunctive in this connection 

is significant .-- Undor tho express terms of the law of 

the ~roperty of adjoining landowners may be taken for a 

pri va te purpose only. -- The la\7 authorizes the taking 

against the owner ' s will of enough of his lands to make a 

ditch, or the imposition of a burden on that land to that 

extent against the owner ' s will , and for the benefit of an 

adjoining landovmer . It is plainly desi8ned to promote 

individual convenience ." 

In 1908 section forty of Chapte~ 448 of La"\7S of 

1907 was likewisL declarod void and unconstitutional ; but 

f hiS was not upon the Fround that the purrose of the statu. e 

was not public , but because of a faulty method of assess

ing benefits , which the court considered as resulting in 

taking private property without due process of law, and 

without just compensation therefore. It pointed out that 

if, after a public ditch has been constructed, and the 

entire cost thoreof assessed upon all lands be~efited 

ts uate s into the original ditch, where y the cost of 

keeping the first drain in epair and of enlarging it 

when neces~ary is increased, it is obvious that the lands 

beneflted by the new ditch should be assessed for their 

just and proportionate sharo oE tle cost of maintaining 

the original dttch; that the 1egi lature ovidently intended 
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to enforce this equity by the section in question; that it 

arbi trarily provided that the ovmers of land along the 

new or second ditch should pay into the county tre ,::l sury 

the same proportion of the benefits rec ·ived by their 

lands that the lands assesoell for the original di tfh were 

forced to pay ; that is,. this did not provide any reason

able means of ascertaining the actual benefits to landovmers 

along tho new ditch fro~ the maintenance of tho first one. 

The c ost of establishing and constructing the original 

drain l matters as to which landovmers benefited by the 

new d:l:.tch had neither notice nor opportunity to be heard , 

wer 3 by the act in questi on made the basis of an inflex

ible rule . If the method prescribed by the statute were 

followed in a case where the cost of building a certain 

ditch was seventy-five per cent of the benefits recaived, 

then the ovmers of tho land dra,ined by it before a second 

di tch was constructed sm as .to empty into it, were forced 

to pay into tho county treasury a sum equal to that seventy

five per cont . But those benefited by the new ditch must 

also pay into the tre~sury a corresponding seventy-five 

per cont . This the court held to be a taking of an amount 

arbitrarily fixed l without any reasonable relation to 

benefits received, and therefore uncompeneated and without 

due process of the law . The act was also criticised because 
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it failed to specify the purpose to which these payments 

were to be devotod; so that it was problematical whother 

or not that purpose naB a public one.l 

Ohapter 230 Laws of 1905 Sec. 26 authorized the 

county commiosioners to widen and deepen ditches, and to 

assoss tho costs of repairs and removing obstructions 

against the owners of land benefited without any prOVision 

being made for a hearing. This the court held invalid 

because Yli thout due procos3 of la1'7. --:it pointed out that 

if the statute authorized ordinary repairs it would follow 

Iowa and some other States, and hold notice and hearing 

tinnecess:l.ry becaase of small amount involved and the dolay 

that would result from requtring such hearings. But this 

act Vient further and perni tted the county commissioners to 

. niden and deepen ditches already built. This Llight rosul t 

in the construction uithaut notice o~ hearing of new 

ditches in effect, if the enlargement were sufficiently 
2 

great. To that extent the 'lct vms unconstitutional. 

Tl1.8Se last two decisions of the Supreme Oourt of' 

Uinnesota shoWl~ that it is cc:.roful to preserve the osten
oJ 

siblY ' Pllblic character of' drainage acts aDl'justification 

f'or them. But it is clear that in 1 innesota aD in other 

States the courts tlaVo sean that unlGSS some constitutional 

1. County v~ Lyon vs Lien . 105 Minn. 55 . 
2 . State vs 'cGuire . 109 Minn . 88 . For brief r oaf'fir , anco 

of' constitutionality of drainage acts see Van Pelt VB 

Bertilrud, 117 :ann. 50 . 
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ground for general drainage acts could be found , less 

progressive ovmers of land, by refusing to allow their 

more progressive neighbors to build ditches across their 

lands could prevent the :r;-eclamation of swamp lands, and 

" retard the development of tho county. But it is also 
,1 

apparent that in many cases, as an actual fact the pur-

pose of the work is really private, and for no public 

purpose whatsoever, so far as the legal definition of that 

term is concernod, and that the courts have seized upon . 
the possible benefits to the public health or welfare as 

a mere pretext tbr upholding legislation which pr~ctically 

t b . 1 everyone agrees 0 e W1se . 

The legislatures of the States, in the exercise 

of their constitutional right to enact general ~rainage 

statutes, have as a rule provided a syster. of drainage 

procedure the principal features of which are substantially 

as follows: 

1. The county court, or circuit court, county 

cormissioners or supervisors, are 8iven authority to 

adainister the la , and in most State~ the procedure is 

kept within the county (although sometimes several counties 

may co-operate); and with the exceptions of South Carolina 

and California v: ich require reports to the Governor, and 

1. Fruend Police Power. Ed . 1904. 



Minnesota and Florida which have state co&missions, the 

State government itself takes no direct part in the work. 

2 . The proceedin,rrs are ini tia ted by petition 

to the county commissioners or corresponding authority, 

signed by a certain number of land olvners, describing the 

lands which it is proposed to drain, and indicating in 

general the location, size, direction, and numbe~ of 

proposed ditches, and asking for the establishment of a 

drainage distvict . ~ne petitimn must be accompanied by 

a bond conditiOl'led to pay all coats in case the board 

refuse to establish the drainage district . 

3 . If the petition complies with the law, the 

board appoints a certain number of viewers, who examine 

the land and file VIi th the board a report containing a 

description of the lands that will be bc:mefi ted or damaged, 

the amount and kind of drainage required, and a finding 

as to whether the total costs of the work will exceed the 

total amount of the estimated benefits . 

4 . The Board, after publishFi~ and personal 

notice to persons whose landci will be Ii rely to be affect

ed by the proposed work, has a hearing at \7hich objections 

to the proposod \10rlc arc heard and considered, as well as 

the repbrt of the viewers . Tre board "ay either dismiss 

the petition, if it discovers that the work 1ill cost more 
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than it is worth, or if it will not be of public benefit 

or utility; or it may declare the drainage district 

organized. 

5 . When tho district is orranized the board 

orders a com,letG survey, maps and plans and specifications 

to be made qy an engineer; ~nd a rerort is filed by him 

vlhich contains an estimate of the cost, and a descripti on 

of the lands benefited or damaged . 

6 . The boara nay amend or adopt the engineer ' s 

report; then it either awaIlds 4IIf damaGes tO/~assessess 
benefi ts against indi vidual lando':mel~s itself , or it 

appoints special con~issioners to do that work . The 

reports of assessments charged against, and da ages allow-

ed to , each tract of land O:.ro filed with the board, and 

thon a public hearing is held at which persons charged 

wi th benefits or allowed damages may object to ouch a',mrds 

and assesoments • . Theso may then be chanGed by the board 

so as to make them nore equitable . 

7 . The board l ots constracts for thO ·work to the 

lowest res:~ nsible bidders and appointo an engineer" 
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(sometimes the statutes require that the - ork be done by 

the county surveyor) to supervise the work, and report 

as to whertper or not the plans and specifications are 

being complied with by the contr ctors. 

8. The assessments for benefits as a general 

rule are made a first lien upon.the property benefited, 

and aro usually collected in tho Dams way as taxes, but 

gar"lerally in installments extending over several years. 

The moneys collected constitut~ a separate drainage fund 

which is used to reimburse the country for preliI!linary 

costs advanced by~it, and to payoff the bonds issued by 

it or the district. In many states these bonds may be 

issued to the extent of ninety pe1cent of the cost of 

the ,Jork, provided the landovmers so decid~ by vote, 

or, in some cases ~ request in their petition. ~le 

laws generally pro:iride that tho bonds shall not be sold 

at less than par, and prescribe a maxim~~ rate of 

interest. The landowners are protected by provisions 

for due notice to them of all steps in the procedure 

which may effect their interests, and by the right to 

file protesto against the proceedinss,or to object at 



.. public hearine;s or othc3 rwise to allowances of damages 

and assessmemts o~benefits, and to appe~l to the state 

courts. l 

hIn appendix 2 is given a list of tho statutes upon which 
the text is based and a breif sununary of their provision • 
For the s ake of clearness, and brevity, it soerne b st to 
confine a discussion of the statute3 in particular states 
and of any provisions not coverod by the text , bedaaee of 
local or pecul i ar character, to the Appendix. If any state 
is not referred to in this Appendix it is an indication 
that up to the year 1914 it had enacted no General drain-
age law. 



- 136 -

To enter into a discussion of the adjudicated 

cases relating to drainage proceduro v{ould be proper in 

a treatise on the lai'T of public drains, but would 

unnecessarily prolone this thesis, and would not be 

particularly valuable since it would involve ' tre 8.tment 

of many questions of detail dependent for their solution 

largely upon the cor.struction or ~rovisions of particular 

statutes. It seemed best to confine the statement of 

the principles derived from the caso law on the subject 

of public ditch acts, to the ~question of the con-

stitutiona~ity of such lans. l 

1. For n:;atters relating to adjudication of questions of 
more detail and of procedure the reader is referred 
to articles on drains in such '.'lorks as Am. & Eng. 
Encyc. of Law; cyc . of Ple'ding and Practice; and 
to notes in 58 L.R.A. 353. (Assossments) and GO L.R.A. 
161 (procedure). 
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THE VEVELOPMENT OF DRAINAGE LEGIS

LATIOH Dr l.:nm~SOTLL 

The fi r st law rela:tinc to drainage in Uinnesota 

was an act of August 3d, 1858, entitled, "An Act to regu

late and encourage the drainage of lands." This statute 

provided that any number of persons might associate for 

the purpose of draining lands, and be incorporated with 

the usual powers of a corporation, after filing a copy of 

their proposed charter with the register of deeds of the 

counties through which their drains were to be constructed. 

Before the corporation could commence to construct ditches 

it would have to secure the written consent of the maj

ority of the owners or occupants of the lands through 

which the drains were to pass. Published or posted 

notices were to be given of the course of proposed drains, 

and a descript10n of the lands over which they were to 

be laid, out. Such drainage compan1es could levy a pro 

rateltax on all lands benefited. Land owners assessed 

could construct lateral ditches, but no other persons 

were authorized to do so without the consent of the cor

poration. The land- drainage company was to be liaable 
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for all damages due to its drains inju~ing or overflowing 

lands of private owners without their consent. SUch 

dam~ges were to be assessed by a jury in action brought 

in any court of record, but no vindicative damages were 

to be allowed. 

Three years after the passage of this act, when 

land was still plentiful and cheap, and men were engross

ed in the problems of a new frontier state, it was perhaps 

natural that Governor Ramsay should refer optimistically 

and but briefly to the drainage problem in Minnesota. 

After referring to the fact that the state has 5,000,000 

acres of swamp lands, not "miasmatic bottoms, reeking 

with the elements of disease," but "flat low lands of the 

summit levels," he sa~of them in his message to the 

legislature in January 1861, "From their nature and sit

uation they are capable of easy reclamation; and in fact 

this is being gradually effected without expense, by the 
~ 

progress of cultivation and settlement. And it is~well 

known fact that a constant and rapid process of drainage 

is going on in the upper lake country b~ the silent agency 

of nature, which in no long time will add largely to 

the agricultural areas of the state. In a climate so 

dryas ours, we may naturally expect that lands of this 

class will eventually be the most valuable of these lands, 
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in the state. ft Far-seeing as Governor Ramsey, was as to 

the future value o~ these lands, he thought that it would' 

be sufficient i~ ftthe silent agency o~ nature- were aided 

merely by requiring purchasers of swamp lands from the 

state, to draim them as one o~ the conditions o~ sale. He 

made no further suggestions as to draina@e legislation. 

As might be expected, there was no drainage 

legislation during the period of the Oivil War, but by 

Ohapter 27 o~ the Laws o~ 1866, it was provided that any 

person owning swamp land and desiring to drain it, but 

considering it necessary to ditch lands of other persons, 

Who refused to permit him to do, DO, might apply to a 
, 

3ustice o~ the feace. SuCh/untice would cause summons 

to be served ~such owner if a resident of the county, 

and if not, then on the occupant of the lands through 

Which the applicant desired to construct a drain. Arter 
I 

su~~icient notice and hearing, the justice o~ the raace 

might dismiss the application for any sufficient reason, 

or elee he could summon a jury in the same way as in a 

civil case. This j~ShoUld personally examine the 

premises and report to the court whether or not it con

sidered that the ditch petitioned for would be "necessary 

and advantageous" and also report the amount of damages 
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which it considered just compensation to the owner of the 

land crossed by the ditch. Appeal from this finding could 

be taken to the ~strict ~urt. The work could not be 

proceeded with until the applicant paid to the person 

through whose lands he wished to construct the ditch, the 

amount of the damages assessed by the jury. The person. 

laying out the drain, his heirs and assigns forever, ~ 

to have the right to enter on other lands for the purposs 

of cleaning and prepairing the ditch, end persons ob

structing it were to be liable to the one cons t ructing 

it in double damages, such damages to be determined by 
1 

a jury. 

In 1876 a statute was enacted which authorized 

the board of town supervisors in any township to open 

ditches for the purpose of draining public highways. On 

notice from the overseer of highways, the chairman of 

the board of twon supervisors was to call a meeting of the 

board, and then the members we r e to examine the premises 

personally, have a public hearing af t er published and 

posted notice, and then asseafdamageS and benefits a gainst 

land owners, and order the construction of the ditc~ by 

the supervisor of highways under their diredtion, if they 

1. Laws 1866, Ohap. 27. 
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should deem such action advisable. All damages were to 

be paid in the same way as those assessed for the con

struction of public highways. Appeal could be taken to 

the district court as in civil actions. 2 It will be 
.,I 

noticed that the prime object of this law~as not the 

drainage of lands for agricultural purposes, but for the 

improvement of highways. 

In 1877 an act was passed "to provide for 

the draining of wet lands, marshes, and swamps." Persons 

desiring to open ditches across the lands of neighbors 

who refused to allow such construction, could appeal to 

the town supervisors, who were to hold a public hearing 

after due notice, determine on the application, assess 

damages and benefits, and determine the course of the 

drain. The appli cant, after first paying the damages 

assessed, was to construct the ditch himself, and after 

it was completed if the land-owners assessed for benefits 

did not p~ such as sessments to the applicant who buil~ 

the ditch, such assessments were to be filed with the 

~egister of ~eds and constitute l~ns on the lands bene

fited. P vrsons feeling aggrieved as to assessment fDr 

damages could appeal to the ~strict ~urt.3 Thus by this 

2. Laws 1874, chap. 57. 
~. Laws 1877, chap. 91. 
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statute of 1877, the principle of a public hearing and an 

assessment of damages and benefits by the town supervisors 

in the drainage highways under the law of 1874, was 

carried over and applied to the drainage of lands of pri

vate persons for purely agricultural purposes. The require

ment of the law of 1866 (relating to action by the justice 

of the peace) that the one desiring the ditch should 

build it himself and first pay the damages, was con~nued. 

An act of March 10,1879 provided among other 

things that when it should be necessary to extend any 

drain into more than one town, the supervisors of the 

town where the application was first f i l ed should submit 

the same to the county commissioners of that county at 

the first subsequent meeting, and on being satisfied that 

such ditch or drain was a "public necessity or accommo

dation- such county commissioners should direct the super

visors of the several towns, to take measures for the 

construction of extension of such ditch in their res

pective towns. 1 This statute may be noticed for t 0 

reasons: (1) because it marks the first use of the board 

of county co~issioners, whiCh has been one of the chief 

agenCies used in drainage work in this state, and which 

1. Laws 1879, chap. ~8. 
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is still the basis of Minnesota's drainage system, and 

(2) beoause it is one of the first illustrations of the 

faot, that, as drainage work progresses, it beoomes neo-

essary to extend the ditohes over larger and larger -' 
U~-.-

portions of the watershed, and, as a oonsequenoe, govern-

mental agenoies having suooessively greater territorial 
~ 

jurisdiotions ~ found neoessary. In this partioular 

instanoe, no dobbt th~s~who had oonstruoted ditohes as 

far as they oould under authority of the board of super

visors, that is, to the tovmship line, often found diffi

oulty in getting neighborin~ supervisors to permit them 

to enter their townships at all, or at least soon enough 

to be of any benefit to suoh ditohes oonstruotors. And 

so the oounty oommissioners were to be used a s a means 

of seouring that united and reasonably prompt aotion by 

several town boards that was found neoessary whenever a 

ditoh was to extend through more than one township. 

Probably this aot of 1879 did not prove satis

faotory to those who wished to open drains through more 

than one township, for a statute of March 1st 1883 pro

vided for regular prooeedings direotly through the board 

of county OOIDrrissioners, without any action by the town 

supervisors. This law, ohapter 108, furnishes many of 

the principle features of the presQnt scheme of drainage 
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proce.du~e. It provided that the board of courity 

commissioners, should have power at any regular session, 

when the same should be "conducive to 'the public health, 

convenience, or welfare,· or where the same would be of 

"public benefit or utility," to cause drains to be con

structed in the county. The principal acts authoriBed 

or required by the law were as follows: 

(.l) Petition filed with the Oounty Auditor, signed 

by one or more of the land-owners whose lands 
were 

liable to be effeted by, or assessed, for 

the construction of the proposed drain, setting 

forth its course in general. 

(2) Bond by petitioners, conditioned to pay all 

expense in case the county commissioners should 

not establish the ditch. 

(3) Appointment of three resident freeholders as 

viewers. 

(4) Viewers, with a civil engineer, to make a sur

vey of the course of the proposed ditch, esti

mate the cost of the work in detail, "apportion 

to each parcel of land and to each corporate 

road or railroad and to the county when public 

highways are benefi ted, a shar e of' said .wePk ~ 
in proportion to the benefits which will result 
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to each from such improvements,· provide general 

plans for the ditch, and determine whether it 

will be of "pub1ic utility. If The viewers also ~ 

to assess the damages that any person might 

sustain by reason of the construction of the 

ditch, .to establish the route, and report in 

full to the county auditor by a certain time. 

(5) .otices to be published, and posted in certain 

places for three successive weeks by the audi

tor, and describing route, lands crossed or 

assessed, time and place of hearing etc. 

(6) Public hearing at which the county commissiones , 

determine whether the ditch will be of public 

utility, or convenience, or will promote the 

public health. 

(7) RevieW~he proceedings of the viewers to be 

taken by "reviewers lf on remonstrance of persons 

interested in the ditch. 

(8) Final report, and order of construction by the 

county commissioners. 

(9) Appeals by persons "aggrieved" from order of 

the county commissioners determining: 
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(a) \Vhether conducive to public health, con

venience, or welfare . 

(b) Whether route is practicable. 

(c) Whether assessments are in proportion to 

the benefits. 

(d) Amount of darr.ages allowed. 

(lO~ Auditor to let jobs to lowest bidders. 

(110 Acceptance by COl . .nty surveyors, by certificate, 

such to be liens on the lands against which such 

pieces of work were respectively charged . 

Collected like taxes. 

(12) Repairs to be made by town supervisors. Paid 

out of general townsbip fund, reimbursed by 

assessing lands for benefits. 

Thus the town supervisors, wr.o had been the agencies used 

in the drainace laws of 1877, were now to be used for the 

purpose of making repairs instead or original construction. 

The act of 1883 further provided ~t whenever 

the route of' a proposed drain was to extend Onto two 

counties or reore , the petition sho Id be sigr d by one or 

more of' the land owners in each county whose land was 

liable to be assessed, and f'iled with the auditor of' the 

~ ounty containing the head or source of the pro.osed 

drain. A copy of' the petition should then be transmitted 



146 ~ 

to the auditor of each other county interested, after 

which the county commissioners. of such counties should 

appoint viewers to meet and act conjointly. The joint 

ditch could then be established by action of the county 

commissioners, auditors, viewers, and other officers, 

acting together, and following the proceedure provided 

for ditches extending through sing.l~ounties alone, so 

far as practicable. l Thus there was an attempt to anti

cipate the demand that would be sure to arise for some 

means of securing the action of the necessary officials 

in more than one county whenever it should be found nec

~ssary or advisable to extend a ditch into more than one 

county. We shall note later on, that this provision 

for the joint action of several different bodies proved 

unsatisfactory, in the same way that the act of 1879 

which required the working together of different boards 

of town supervisors, where a ditch was to extend into 

more than one township, did not work well. 

Between 1876 and 1891 there were fifteen acts 

passed authorizing certain persons named in the acts to 

drain lands bodering on certain lakes, or to lower such 

lakes on securing the written consent of land owners 

affected, and in some cases filing such consent with the 

1. 188&, chap. 108. 
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Register o~ Deeds and acknowledging them in the same way 
1 

as deed o~ real estate • . In 1883 and 1885 certain named 

persons by special act were empowered to drain speci~ied . 
lakes on complying with the laws o~ the state relating 

to the drainage o~ wet 1ands.2 Acts o~ 1875 and 1876 auth-

orized any persons to drain lands near lakes named in the 

acts on giving bonds to the county commissioners condition

ed to pay all damages assessed by such commissimners 

in case the ditching should be accomp1ishad.~ A ~~ia! 

statute o~ 1883, passed three days be~ore the "county 

commissioners" drainage law o~ that year, permitted the 

drainage o~ a lake in Douglas Oounty by certain named 

~ersons, provided the total costs were paid" by all the 

Special Laws, 1875, chap. 152 
" .. 1875, • 153 .. • 1875, .. 159 .. .. 1876 .. 192 
• • 1876, .. 193 
• .. 1876, .. 194 .. .. 1876 .. 195 .. .. 1877, .. 127 .. .. 1879, .. 187 .. • 1883, • 268 
• .. 1883, • 309 .. .. 1885, .. 193 .. .. 1889, .. 358 .. .. 1889, .. 300 .. .. 1891, .. 408 .. .. 1883, .. 267 .. • 1885 • 192 .. • 1875, .. 157 • • • 1876, .. 190 
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owners of lands w~ose lands shall be benefited by such 

d . 1 ral.nage. And an act of 1887 gave the countj' cormissioners 

of Anoka County authority to ditch certain marsh on 

apport-ioning the benefits, dan:ages, and expenses, and 

complying with the requirements of the law of 1883 and acts 
2 amendatory thereto. These statutes, special in character 

as they are, are indicative of the difficulties met with, 

during this ppriod from 1875 to abou~ 1887 or 1891, in 

corillGction with the drainage of meandered lakes, and the 

dealing with special problerJs in certain localities, as 

well as the need of a comprehensive code of drainar e laws. 

1P The first organized attempt to secure the enactment of a 

carefully worked out and comprehensive statute that would 

provide a satisfactory procedure for the draina e of wet 

lands, arose in the Red Rivor Valley, because of the great 

need of drainage in that section. The Minnesota side of 

the Red River Valley is coru:r:-osed of three planes, all of 

Which slope towards the north, like the bed of the river. 

The planes to the west and east Dave a sufficient incline 

to be tolerably well drained by natural watercourses , but 

the middle plante, wlich is ten miles wide and abcut tTO 

hundred and twenty-five niles long , has a slope of but a 

few inches to the 

1. Special Laws 1803, chap. 257 
2. Special Laws 1887, chap. 357. 

I 
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foot or about two feet per mile, is croased by practically 

no small streams, and its drainage aided very little by 

the few large ones because their courses are so winding 

as to be incapable of rapidly carrying off storm water. 

Red River lands are, as well known, among the tichest 

wheat producing lands in the world, but the farmers in 

this middle plane soon found its lack of proper drainage 

a serious handicap. If they seeded early, a frost would 

be almost certain to dest~ their crop, because the so.l 

remained wet so late in the ppring that a frost was more 

disastrous on their lands than on the better-dr~ined and 

drier lands to the east and the west. If they put off 

their seeding until they were sure to escape any late 

frosts, they had difficulty in maturing their crops, or 

else they frequently lost advantages which might have been 

gained had they been able to get ~eir wheat earlier to 

market. Thus it was natural that the need and advantages 

of artificial drainage should early be seen in this . 
section of the state, and land owners there take the first 

steps as an organization to secure the action of the 

state. 
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The first attempt to drain lands in this middle 

secti on,that · c~~ be traced, were made~irection of 
~ 

Mr. J. J. Hill as President of the St. Paul, Minneapolis 

and Manitoba Railway Oompany, one of the predecessors 

of the Great Northern Railway Oompany. About 1879 ditches 

were constructed along the line of the railroad for the 

purpose of carrying off storm waters, especially in the 

spring. It is true that prior to that year certain 

energetiC owners of large farms in the valley had built 

a few drains, but these were quite small and were strict

ly private enterprises. The Great Northern ditches were 

about fifteen in number, and their aggregate length was 

about forty-five miles. With the exception of one ditch 

sixteen miles long they were from one-half to three miles 

each in length, not much more than three feet wide at the 

bottom, and not very de~. They were located in Kittson 
I 

Polk, Borman, and Olay counties. As the emgineer for 

the drainage commission says in the report of 1899, 

"Without doubt much good .was done by these small pioneer 

ditches, not the least of which was the object lesson 

they furnished to t~e farmer of what service even small 

drains could be. From the working of these they could 

1. Report of Drainage Oommission, 1899. 
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easily see of what incorrparable good larger ditches \'rould 

be if they were of adequate size . "l Thus it is clear that 

these railroads and private ditches, though small, strictly 

local in character, and far from adequate , especially 

during the spring freshl ets, are nevertheless of importance 

as leading the way to the developrrent of a comprehensive 

system of ,-<rainage . 

In June of 1886, newspapers in the Red River 

Valley published a call for "a general mass convention" 

of the people of that section to meet in Crookston on 

the first and second of July , " for the purpoce of consider-

ing the subject of drainage in said section cenerally , and 

to devise means for the accomplisru ent of a thoroughly 

effe ctual and ceneral system of drainage for said section 

of country . " All interested persons and three delegates 

from each of the towns and cities in ilkin, Clay, ~arshall, 

Polk, Norman, and Kittson counties were invited to be 
(') 

present and talre part in the discussion. ~ At tho meeting 

of the vonvcntion in July, two of the principle addresses 

lere given by Mr . J . J. Hill, and C. G. Elliot, a drainage 

engineer froe 111inois . 3 The former pledged the hearty 

co-operation of the railroad company 

1. 
2 . 

3 . 

W. R. Hoag in sa.e report . 
Crool.ston Times, June 5th 1886 . Call Signed by E . D. 
Childs, r . R. Bro\1!l, H. Steenerson, \/ . ain, C. SanO'stad . 

r . Elliot, up to a recent date was chief of drainage 
investigations for the U. S . Dept. of Af,rmculture . 
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wij.ich he represented, and which at that time owned 

1,013,000 acres of land in the Red River Valley," and 

suggested a payment for drainage work by direct assess

ment on lands benefited. The latter after pointing out 

the great benefits to be derived from drainage in the 

Valley, described the plan of doing work in Illinois, 

where. a majority of the land owners in any township, not 

less than one-third of the area being represented, might 

petition the county authorities for a survey, after which 

the work might be eonstructed under the road masters who 

acted as ditch supervisors. The expense of main drains 

was met by issuing bonds, and sub-drains were built on 
..,.." ... 

the farms of private land owners at th~ own expense. 

One skeptical delegate said that the whole valley was 

not worth enough to pay for the cost of drainage, and a 

few representative from Kitts~n County were a little 

afraid that the construction of drains opening into the 

Red River might lead to the overflowing of that steam 

to the danage of the lands along the lower part of its 
.:l course. These men were, however in a very small minopity. 

It was the general opinion of the men in the co~ention 

that before anything could be accomplished there must first 

(3) Crookston Times, July 3d 1886. 
J.J.Hill, "Highways of progress." pp. 184-202. 
Drainage Commission. Report of 1899. 
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be an accurate topographical survey o~ the section which 

it vre' s proposed to drain , and the sum of ~;10 , 000 was to be 

raised for that purpose, one -half the counties concerned 

and one-half by the Great Northern Railroad . Mr . Elliott 

was appointed chief engineer and Mr . Fanning consulting 

engineer , and the convention then adgourned, to meet 

again in the following DeCelJ1ber after the survey should 

have been completed . 

The convention met again at Crookston on Docember 

8th 1886 , and,received an exLaustive report for the 

engineers who in the meanwhile had completed the topographi

cal survey . l The report established the feasibility of 

draining this section, defined what ditches were needed , 

and indicated in a general r:ay their location. I t called 

f or about 275 miles of main ditch cost about . .'750 , 000 . 2 

A cOl®ittee of five rr.embers , one from each of the counties 

interested, was appointed to prepare and present to 

the legislature ~ a general drainage 
-- - ---------------- ----------- --------- -----------------
1 . 

2 . 

J . J .Hi11 , "Highways of progress . " pp . 184-202 . The 
l egality of contribu~ions by the counties towards the 
expenses o~ the t opographical SUyvey had been seriously 
doubted , but sore had suggested that the county trea
surer nevertl1e1ess honor the warrants of the county 
commissioners , in view of the need of a survey as a pre
requisite to a demand for action by the legislature 
that was to meet in a mo-th (Croo ston Times) Aug . 7, 
1888 . Later the 1~[is1ature did authorize the counties 
of Kittson , Wilkin, oruan, Polk , Marshall, to contri
bute to such exper ... ses , and legalized heir action if 
they had already done so . (Spec . Laws , 1887 , chap . 222, 
pp . 834 . Feb . 21 , lLb7) . 
Drainage Cov~ission , Report of 1899 . W. R. Hoag . 
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law, such law to embody provisions for the "organization 

of drainage districts as municipal corporations; the 

equitable assessment of benefits and damages; the Charg

ing of lands benefited with cost of construction and 
I 

maintenance,~r main drains and outlets, and also the 

damages to land injured; the construction of roads in 

connection with ditches;----- for the prosecution of work 

by bonds to be paid from the assessments of benefits; 

for the payment of those assessments by installments 

extending through a series of years; and the appointment 

of a state drainage commission, whose duty it shall be to 

approve and supervise in a general way the work of the 

districts ___ ._3 Another resolution also was unanimously 

adopted which called on Governor Hubbard and Governor 

elect A.R.McGill, in their messaees to the legislature 

to call attention to the need of ·careful and judicious 

legislation on the subject of drainage and the justice 

and necessity of a very liberal appropriation by the 

state to open up .' the obstructed river channels in "that 

section of the state. l 

At the opening of the legislative session in 

the following January, Governor Hubba~d expressed his 

Willingness to comply with the request of the Orookston 

• 
I. Crookston Times, Dec. l2th,1888. 
1. Orookston Times, Dec. l2th,1886. 
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convention and do what he could to aid in the drainage 

of the wet lands in the Red River Valley, but stated that 

the constitution stood in the way of state aid since 

section 10 of article 9 provided that "the credit of the 

state (should) shall never be given or loaned to aid of 

any individual association or corporations;" and section 

5 of article 9 prohibited the state from contracting "any 

debts for work of internal improvement," or becoming a 

"party in carrying on such works except in cases where 

grants of land or other property shall have been made 

to the state specially dedicated by the grant to specific 

purposes." But he stated that appropriations" of portiOns 

of the internal improvement fund which is biennially dis

tributed to aid in the construction of roads and bridges 

could very properly be devoted to drainage ~urposes as 

herein contemplated. n2 Governor McGill in his inaugural 

message to the same legislature took a substantially 

similar position, and then went on to urge the passage of 

a "well considered" drainage law. He said:"The law on 

the Subject now on the statute books, has been found inad

equate to the necessit(ies, and should be radically 

amended or superseded by an act much more comprehensive 

!. Orookst 
Gov. Hubbard, Message Jan. 5th 1887. 
Ex. Docs. l886-7,Vol. 1, p. 29. 
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8,nd better adapted to our I'lahts."l In spite of the Vlork 

of the leGislative corrmittee that had been appointed by 

the Orookston Convention, the suggestion of Covernor 

Hubbard, and the support of men from the Red River Valley, 

the legishture of 1887 made no general appropriation in 

aid of drainage in that section;2 but it did do consider

able in the way of improving the general laws ~ relating 

to drainage. It elaborated the system that had been pro

vided by the laws of 1883 for procedure through the 

county commissioners,3 and provided that lands owned by 
------------------ - --------------------------------------
1 . 

2 . 

3. 

Gov . McGill, Message Jan . 5th 1887 . Ex . Doc . 1886-7 
vol. 1, p . 56 . 
Drainage Cor~ission Report of 1899 . Legislative 
Manual 1909, p . 314. 
Please note that I say "general" appropriation . It is 
true that in 1885 , and up to as late as 1897 there, 
were a few special appropriations , Thus in 1885, 
$700 was appropriated out of the internal improve
ment ~d to be spent by the county corr~issioners of 
Renville Oounty on drainabe work . Special Laws 1885, 
chap . 69 . Similar laws are cited below with the 
amounts purposed for which to be spent , and authori
ties under which the work was done . 
Gen . Laws 1891, O. 162 , title P , county co~issioners, 
Waseca . $800 . Bridge & to drain lake . . 
Gen . Laws 1891 . O. 162 , title Z. county commiss~oners, 
Steele . $700 . Roads and to drain lake . 
Gen . Laws 1895 , O. 807 . County commissioners, Pope. 
d' ~?3000 . Drainage . 
Gen . Laws lB97 C. l03 , title 114. Town supervisors 
in Ottertail county . ~7 5 Drainage . 
Gen. Laws 1897 C. 103 title 86 . Three men named . To\Vl1 
of Car_lOS , Douelas County . Drainage ~lCO . 
Gen . Laws 1897 0 . 103 . title 94 . Three r::en appointed by 
the Governor . Kandiyohi County . Drainage. '100 . 
(Gen. Laws l893 , C. 24l . Rei~burse Becker County for 
money paid out in ditching the state lands . ~980 . ot 
strictly to be included here ; really curative in 
character) . 
Laws 1883 , cP~p . 108 . 
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the state should be subject to assessment for benefits 

in the same way as the lands of private persons,l this 

latter provl.sion having been suggested by resolutions 

of the convention at Oroolrston. 2 The law of 1883 had 

allowed appeals to be tal:en to the courts on four grounds 

alone, bp.t the statute of 1887 allowed appeals on five 

grounds now including the question whether the total costs 

exceeded the total benefits. Damages were to be paid 

out of the county treasuries, which were to be reimbursed 

from the assessments of benefits. Tre county cor missioners 

were authorized to issue bonds to provide funds for drain-

age works, a.nd might "transfer from the general revenue 

fund of the county to such draina~e fund any surplus 

moneys -- that can be properly used for the purpose" of 

the drainare act. 3 

Up to this tine there was no per~anent drainaee 

organization in the counties, or books, funds, or accounts. 

The county cownissioners and other officers merely acted 

on each petition as it was presented, and supervised the 
. 

construction of each ditch, and the ~atter was dropped. 

The law now provided that the county cor-missioners by 

majority vote at any regular meeting might organize the 

county into a draina e district. The county cor:missioners 

1. 
2. 
3. 

Laws 1887, cbap. 97, sec. 22. 
Orookston Times, Dec. 12, 1886. 
Laws 1887, chap. 97. 
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were to constitute a permanent board of drainage 

commissioners~ and by that name should be a body corporate 

with power to sue .and be sued etc. They should have 

general supervision and control of all drainage matters 

pertaining to their district, sUbject to the provisions 

of this act of 1887. ~eir accounts as drainage comm

issioners, and the records of their meetings as such 

were to be kept separate from those of county commissioners. 

The county auditor was to be clerk of the drainage dis

trict, and the county treasurer its treasurer. SUb

drainaee districts could be organized on petition of a 

majority of the land owners in a district ha;~a common 

outlet, if owning one-third of the lands affected. The 

board of drainage commissioners was to issue bonds for 

the benefit of such sub-drainage districts. l These two 

acts of 1887 were patterned after drainage laws in Illi-

n . 2 
Ol.s. 

Another statute of the same year provided that 

twwn supervisors might construct ditches on petititon 

of not less than six legal voters owning real estate 

within one mile of the proposed drain. The supervisors 

were to examine the premises personally,3 and the 

1. Laws of 1887, chap. 98. 
2. Drainage Oommission Report of 1899, p. 16. W.R.Hoag. 

(Orookston Times, Dec. l~th 1886. O.G.Elliott on the 
3 proceedure in Illinois.) 

• Laws of 1887 , chap . 99 . 
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petitioners were to pay all damages assessed before they 

could open the ditch. l 

Governor McGill in his Messae;e to the Legis

lature of 1889, stated that these laws of 1887 met the 

needs of the state generally, but that more comprehensive 

measures were needed for the Red River val1ey . 2 The far

mers in that section were having difficulty with their 

wheat crops because of heavy frosts which were causing 

severe losses because of the wetness of the soil, and men 

from that section urged the legislature to give special 

assistance to those seeking to drain lands in that part 

of the state, but their efforts were unavailing in 1899 

and 1891.3 

Chapter 221 of the Laws of 1893, is ~orthy of 

considerable notice, not so much because of the things 

which it accomplished at that time, but because it w~s 

the germ of the present state drainage commission, which 

is of such great importance in the conduct of drainage 

operations in this state at the present time . By that 

act, the Legislature appropriated the sum of $25,000 per 

year for four years, to be expended in opening closed 

1. 

2. 

3. 

This latter provision was added by chapter 168 of the 
Laws of 1889, which expressly repealed C.99 of the 
Laws of 1887, but substituted similar procedure. 
Gov. McGill. Messa@e of Jan. 9th 1889. Ex. Doc . 1889 
vol. 1, p. ~. 
Gov. Merriam. Message of Jan. 9th 1889. Ex.Doc. 1889 
Vol. 1, p. 49. Legislative Manual 1909, p. 314. 
Drainage Commission, Report of 1899. 
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watercourses in eight counties of the Red River Valley . 

An amount equal to one-fourth of this sum was to be con

tributed by the Great Northern Railway Oonpany as an 

additional fund for the work , which wqs to be done under 

the supervision of a board of audit, consisting of the 

governor, Secretary of State, one person named by the 

Railroad Oompany, and one person chosen by the chairman 

of the Board of Oounty Oommiss : oners of the 'counties con

cerned . l The Railway Oompany contributed its share of the 

money and its chief engineer served on the board of 

aUdit . 2 Further appropriations to continue the work of 

thfu commission were ma~e by later legislatures .§ By a 
. 

subsequent act of the board was to continue in existance 

until 1902 . 4 And under a law of IG97, a board of state 

drainage commissioners was created . It consisted of three 

members appointed by the Governor for three year terms 

and serving without compensation . It was to have the care 

and control of all the ditches constructed under Olapter 

221 of the Laws of 1893 , and Ohapter 164 of the La7s of 189;; 

i.e. under the Red River Board of Audit; cause annual 

inspections of such works by a competent engineer; and 

1. 
2. 

3 . 
4. 

Laws 1993 , chap . 821 . 
Legisla ti ve r.~anua.l . le99 , p . 314 . Gov . Nelson . essage 
of Jan . 9th 1895 . Ex . Docs . 1894, vol . 1, p. 27 . 
Laws 1895, chap . 164; Lecislative Lanual, 1909 . p.314:. 
Laws 1897 , chap . 142 . 
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require the county cow~issionGrs to keep them in repair 

nd free from obstructions. Evidently this board was to 

tend to the details of lle work while the Board of Audit 

was to tend to construction and financial matters. l 

In 1901 the present state draina[e commission 

was created, consiting of the Governor, the Secretary of 

State, and the State Auditor, with practically the same 

powers and duties that it :bas at the present time. 2 

Since these powers and duties will be discussed in a later 

chapter dealing with the existing system and procedure, 

it is unneceasary to give them in detail, at this point. 

From 1901 to the present date, every session 

of the Legislature has been the enactment of a constantly 

increasing number of drainage laws, because of a steadily 

increasing demand for lands in this state and a grovring 

realization of the many advanta8es of land drainage and 

its profitableness . These statutes ~ave made a great many 

changes in the laws, as to details, and are so voluminous 

that to attempt t.o trace them in any detail would serve 

no purpose unless it vlould be to confUse the !1eader . 

Consequently, this thesis will confine itself to a very 

brief reference to them. A list of such statutes may be found 

1. 
2 . 

Laws 1897, chap. 318 . 
Laws 1901, chap. 90. 
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in Appendix 1, for the convenience of any person who may 

wish to pursue the matter further. 1 

An act of 1901, relating to county drainage, 

collected together in one act the previous enactments as 

to prooedure t hrough the county commissioners. 2 This was 

amended by a Law of 19v2, which provided a proceedure 

to be followed whenever it was desired to extend a ditch 

into more than one county, such ditches to be constructed 
, . .J L 

under the supervision of the iudge of the ~istrict lourt 

of the J~dicial ~strict in which such counties are 

located. ~ It will be remembered that the draina~e act of 

1883 attempted to meet the demand for machinery that 

could be used in constructing drains through seve al 

counties by providing for joint action by the COUIlty 

officers, who were to follow the proceedure used in the 

establishment of county drains so far as possible. 

Doubtless such a plan was cumbersome, and it was diffi

cult to sevure prompt and harmoniOUS action by the many 

officials involved, in the same way that a similar diffi

culty was met with in the proce~dure under the Law of 

1879 relat~ng to action by several boards . of town super-

1. 

2. 
3. 

Thus the approximate number of pages of drainage 
statutes enacted by the legislatures of 1905,1907, 
1909 and 1911 respectively are, 46,90,50 and 43. 
In the session of 1907 there were 14 separate acts 
passed relating to rainage. 
Laws 1901, chap .. 258. 
Laws 1902, chap. 38. 
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visors . O~ course the Revised Laws of 1905 contained a 

compliation of all existing unrep~aled laws on the sub

ject , l but many details considered necessary by the legis

lature were omitted in the revision. Chapter 230 of the 

Session Laws o~ 1905 supplied these deta ilo and is prac

tically the latest complete statute on the subject of 

drainage . 2 By an act o~ 1909.a procedure through township 
3 

supervisors was authorized. In addition to these acts 

there have been several curative acts . 

To summarize briefly , then, the following were 

the chief steps in the development o~ drainage legislation 

in Minnesota : 

1 . 
2 . 
3. 

(1) Private drainage corporations authorized. 1858 . 

(2) Procedure through Justice of the Peace . 1866 . 

(3) Drainage~iehWay purposes alone , through 

tonn supervisors . 1874 . 

(4) For agricultural purposes, t~~ough tovm super-

visors . 1877 . 

(5) O~)Unty Commissionel's may have town boards act 

together, if ditch is to extend into more than 

one tovm. 1879 . 

Revised Laws of 1905 . 
Laws of 1905, chap . 230 . 
Laws o~ 1909 , chap . 127 . 
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(6 ) Procedure through County Corrmissioners . 1883 . 

(7 ) Permanent county drainage districts . 1887 . 

(8) Red River Valley Board of Audit . 1893 . 

(9 ) State drainage cor~ission . 1901 . 

(10) Judicial Ditches . 1902 . 

(11) Oomplete Laws . Ohapter ID30. 1905 . 

(12) Procedure through town supervisors . 1909 . 

(Revival of old procedure ; similar , as to agency 

used, to Law of 1877) . 

Thus we may trace the origin of the use of tLose agencies 

that are at the present time engaged in drainage work, 

back to the following dates ; the town, 1877; the county, 

1883; the district court , 1902 ; the state drainage 

cQIDmission, 1893 . 

There is one fact that is apparent , from the 

development of drainage laws in Minnesota, and that is, 

that, as dra:nage work has been developed it has been 

found necessary to extend the ditches over larger ~nd 

larger areas without resard to the artificial boundary 

lines of towns, counties, or judicial districts, so that 

the use of governmental abenci es having ever greater 

territorial jurisdictionas and more power and authority 

has been found to be advisable . Whether it is either desir

able or probable that any still ~ore powerful agent be 

Used, will be discu~sed in another chapter . 
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DRAINAGE PROCEDURE IN MINNESOTA . 

In Minnesota public drainage ditches may be 

established by procedure through anyone of four agencies ; 

(1) the town supervisors , (2) the county commissioners, 

(3) the district courts , (4) the state drainage commission . 

The steps to be taken in the construction of public 

drainage works through action by the county commissioners, 

are much the same as those necessary for the establishnent 

of ditches by means of other governmental bodies, and the 

general outline and underlying pri nciples of the county 

drainage law are typical of the drainage statutes of the 

State in general; so that this cha~ter will contain first 

a description of the procedure followed at the present 

time in establishing county drains. It wil: then point 

out the principal differences between such procedure and 

that followed in the laying out of town, judicial, and 

state ditches, as well as the general princiPl~le bodied 

in the drainare statutues and decisions of the state courts 

relative to procedure in general . 

Before the county ' oard can establish any ditch 

or drain, a petition must be filed with the county auditor, 
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signed by one or more of the land owners whose lands arc 

liable to be affected by or assessed for the expense of 

the construction of the same, or by the supervisors of any 

township or the officers of the council of any city or 

village, or by the duly authorized agent of any public 

institution, corporation, or railroad, whose lands are 

liable to be affected by or assessed for the expense of 

the construction of the proposed dithh, or by the state 

board of control. Such petition must set forth the 

necessity of such a drain and that it will be of public 

benefit or promote the public health, and must also con

tain a description of the proposed starting-point, routes, 

and termini . l It must be accompanied by a bond conditioned 

to pay all expenses in case the county board stall fail 

to establish the ditch petitioned for2 • 
------~----------- ------------ ---------------------------

1. In the pet~tion it is sufficient that the starting
pOint, course, terminus be stated with approxi~ate 
accuracy; the board in ordering the construction of a 
ditch being finally guided by the description as con
tained in the surve~'ors report. State vs pope COlffity 
87 l1inn . 325 , State vs Lindig 96 Minn . 419 . Johnson vs 
Morrison County 107 {inn . 87 . See State vs watts 116 

inn. 326 . Showing petition as to health and public 
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benefit need not be in language of statute, State 
vs Watts 116 Minn . 326 . Technical nicety of des
crip tion in ditch proceedings, nor language such 
tha t every lay~an may tr--ce the di tch upon the 
ground not required . (Dictum) in Slingerland vs 
Grant County 113 Minn . 214 . 
A petition need not describe the land hy sub-divi
sions to correspond \'lith individual ownership . If 
an entire sectionn is within a district it may be 
described as a section, th~ough the subdivisions 
are owned by different persons . state vs Quinn , 
108 Minn . 528 . The proceedings are purely statutory, 
(Lager vs Sibley County) ; and in invitum, (Surran 
vs Sibley County, 47 Minn . 313) , and in rem, 
(McMillan vs Freeborn County 93 Linn . 16) . 
Where petitioners did not sien bond and there was 
failure to establish ditch, they were not liable 
for preliminary expenses paid by county even t hough 
they Signed petitions, :t.~cLeod County vs Nutter 111 
Minn. 345 . Where five petitioners for ditch signed 
bond as principal each is liable to pay one-fifth 
of preliminary expenses regardless of the bonefit 
w' ich it appears from viewer's report ho would lave 
received had ditch been constructed, Gugisbere; vs 
Eckert 101 Minn . 116. (bond under Laws 1901 c . 258) 
Obligors not liable where order establishing ditch 
was set aside for irregularity; bond rot designed 
to indemnify county agai~st fa i lure of its officers 
to comply with the law (bond under Laws 1901 c . 258) 
Freeborn county vs Helle 105 r. inn . 92 . 
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lotice of the filing of the petition, and of 

t he time and place of the hearing thereon, must then be 

given by the county auditor by publication for three 

successi ve 'weeks in a newspaper publisted and printed in 

that county and by posting for at least three wee ks in 

three public places in each township where the proposed 

work is located and at the door of the court house . Printed 

copies must also be mailed to all non-residents of the 

county whose lands lie witl1in. tllO mileo on either side 

of the Douteo specified in the pet:tion and whose addresses 

are known to the auditor or can be ascertained by inquiry 

at the county treasurer's office . 

The c~unty board, when it is eatisfied that all 

of these steps have been tal~en, appoints If a co petent 

and experienced civil engineer,"l whose duty it is to make 

a survey of the line of the proposed drain, estimate the 

number of yards of each to be excavated, the cost of' exca

vation per yard and of construction lork considered ne'ces

sary, such as flumes and masonry, and the total cost of 

laying out the whole work, including preliminary oxpenses . 

The engineer is also to furnish the general specifications 

for doing the \7ork, a.nd to make out a form of contract 

which shall give him the right, with the con-

1 . Laws 1905 c . 230 sec . 3 . Amended by laws 1907 c.Z67. 
sec . 1 , Laws 1909c . 469, sec. 2. Laws 1911 c . 384 
sec . 1 . (LaNs 1905 c . 311 waB repealed by Laws 1907 
c . 367 sec. 11). 



sent of the county auditor, to modify his plans and 

specifications as the work proceeds,"provided that no 

changes are made that will substantially impair the use~

ne38 of any part of the ditch, or substantially alter its 

original character or increase its total cost by more than 

ten per centum." Vnder certain circumstances the engineer 

may vary somewhat from the line speCified in the petition. 

Incase the route proposed is along public highways, he is 

to prescribe such a disposition of the excavated matter 

as will improve such highways; and, so far as practicable, 

he is to locate the ditch on division lines between lands 

owned by different persons, and to avoid constructing 

it diagonally across lands, but he is not to "sacrifice 

the general utility of the ditch to avoid diagonal lines.

Before entering on his duties, the engineer is required 

to give bonds to the county in the sum of $5,000 for the 

use of the county, or for the indemnification of all per

sons in~ured by any negligence or malfeasance on his part 

while acting in the establishing of the ditch. The re

sults of the engineer's work are to be set forth in a 

detailed and tablulated report to be made to the board 

of county commissioners, and filed with the count 
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At the same session of the county board at whiCh 

the engineer is appointed, or within atcleast ten days 

thereafter, the board ,of selects three resident free 

holders of the county, "not intereoted in the construction 

of the proposed work, and not of kin bo any of the parties 

known to be interested therein,· to act as viewers. These 

viewers then make a tabular statement showing: the names 

of the owners of each tract to be benefited or damaged, 
each 

the description of tract benefited or injured, the 

amount of damage or benefit to each, the damage, if any, 

to riparian rights, the estimated benefits to public and 

1. Laws 1905, chap. 230. Sec. 4 Amended by Laws 1911. 
chap. 384,Sec. 2. Laws 1905, chap. 230. Sec. 5. 
Amended by Laws 1909 chap. 469, Sec. 3. 
A change by the engineer in starting point, even if 
not authorized by laws 1905 chap. 230, Sec. 4, is no 
defense to proceedings to obtain judgment for assess
ments lien, State vs mack 112 Minn. 493, following 
Johnson vs State 111 Minn. 255. For authority of 
engineer to layout proposed ditch along practica~le 
lines see State vs Watts 116 Minn. 326. In_State vs 
District Court 114 Minn. 424, a judicial ditch, 
court held notices of first hearing properly posted, 
altho in only one town; it appearing that proposed 
ditch was wholly located in that town. 
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corporate roads, roadbeds, or railroads, the damages 

awarded to natural and artificial persons, and the total 

estimated benefits in respect to the entire ditch and 

branches. They also report "whether or not, in their 

opinion, the estimated expense of the construction of suCh 

ditch, including the damages awarded therefore, are grea~

er than the utility of the proposed ditch, or that the 

construction of such ditch is impracticable for any rea-
l 

son, stating the reason why it should not be constructed." 

All lands benefited are to be assessed in proportion to 

the benefits received from the construction of the ditch, 

whether or not it passes through such landS; and all lands 

owned by the state or any of its departments are liable 
o to assessment in the same way as taxable property.~ 

2. 

Laws 1905, chap. 230 Sec. 6. Amended by Laws 1909 
Ohap. 469,Sec. 4. Provisions dtrecting board to 
appoint viewers within specified time are directory 
merely, and neglect to str ictly comply therewith 
does not invalidate the proceedings, McMillan vs 
Freeborn Oounty 93 Minn. 16 (Under Laws of 1901 
Ohap. 258) 
Laws 1905, Ohap. 239. Sec. 7. Amended by Laws 1905 
Ohap. 469 Sec. 5. The sum of $5,000 per year, begin
ning with 1905, was appropriated out of the general 
revenue rand of the State to pay assessments against 
State lands which might be levied under authority 
of the above stauutes. (Laws 1905, Ohap. !30, Sec. 
24. Laws 1909 Ohap. 469, Sec. 5). 
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The report of the viewers must be filed with the county 

auditor, and all their duties performed within thirty days 
1 

from their first meeting, which meeting must be held 

within fifteen days after the filing of the engineer's 
2 

report. 

Upon the filing of the viewer's report, a speCial 

meeting of the board of c01nty commissioners is held, at 

least three week's notice having been given in much the 

same manner as the notice of the petition and first meet-

ing of the board. At this second meeting the county board 

heard and considers the petition, and the reports of the 

engineer and viewers. All per sons interested may appear 

before the county commissioners and be heard by them. 

The county board may resubmit to the engineer or vie~ers 

for reconsideration the matters orgina1ly r ported upon 
:3 

by them, ar amend their respective reports. If the board 

finds that the engineer's and the viewer's reports, and 

all other proceedings in the matter, have been made and 

had in accordance with the statutory prov.lsions, and that 

the estimated benefits to be derived from the construc

tion of the work are greater than its total costa, 

2 .• 

~. 

Delay in viewer's report necessarily caused by high 
water, inclement weather, or unavoidable accident 
may be excused by county commissioners. Laws 1905 
Ohap. 230. Sec. 8. 
Laws 1905, Ohap. !30 Seo. 6. Amended by Laws 1909 
Ohap. 469 Sec. 4. 
Laws 1905, Ohap. !30,Sec. 9. Amended by Laws 1907 
Ohap. 367,Sec. 21 and Laws 1911 Ohap. 384,Sec. 3. 
Heinze vs Buckham 104 Minn. 389. 
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including damages awarded , and that such damages and 

benefits have been duly awarded and assessed , and that 

the proposed work will be of public utility or benefit 

or promote the public health, ~nd that the reports are 

complete and correct , it establishes the ditch as speci

fied in the report of the civil encineer , and confirms 

the report of the viewers . l 

In its final order establisring the ditch the 

county board is limited to the description thereof as set 

forth in the petition, subject to such reasonable de-

partures in the course distance and ter:lini as are necessary 

to render the improvement of practical utility . An exten-

sion of a proposed ditch for a distance of seven miles , 

for example , beyond the terminus named in the petition, 

is unauthorized where the length of the ditch as origin- . 
n 

ally petitioned for its orly four rriles . G A radical de-

parture by the engineers and county cor::missioners from 

the line of a public ditch as demanded in the petition 

may render tho order of the county cor.missioners laying 

out the ditch and all subsequent proceedings VOid, and 

the abandonment of terminus as petitioned for and its 

2 . 

Laws 1905 chap . :;30 , sec . 10 . Anended by Laws 1911 
chap . 384, sec . 4 . So also the court in judicial pro
ceedings at second }:learing is required to detormine 
the utility of the proposed ditch. And the fact that 
the petitioners have expended money on faith of tho 
first determination will not prevent court frOM differ
ing in its conclusion at the second and final hearing 
from that at the first or preliminary bear ing and 
detarmination . Wheeler vs Almond 110 Minn. 503 . 
~fi§!~:s2g5 . Sibley County 100 Hinn . 85 Under La7s 1905 
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establishment on the land of a private owner when the 

petition designates a proper outlet is unwarranted . l And 

if waters are to be diverted frem their natural sourse, 

~he ditch must follow the General direction of the water-

course and terminate therein whenever it is practicable 

to do so; al t'lough there may be a reasonable departure 

where such is necessary to secure a practicable drain . 2 

The order establishing the ditch must in itself, or by 

reference to the vievrer t s report, whicl is itself suf.fici-

ent , definitely locate the ditch by giVing thE proper 
r.; 
'-' 

starting point , route, and terminus . 

Within ten days after the filing in the office 

of the county auditor of the order establishing the ditch, 

such auditor sells the jobs of' digginr; and constructing 

the entire work , either as one job, or in linear sections 

of ODe hundred feet each. otice of the letting of the 

work, and requests for bids, must be published in the 

official neVlspaper of the county for three successive 

weeks, but no bid is to be entertained which exceeds the 

estimate cost by more than thirty per cent . 
----- -- ---------------------------------- -------------
1. Jurries vs Virgens 10411inn. 71. Under Laws 1905 chap .256. 

sec . 3. 
2. State vs Baxter 104 iinn • ...,64 Under Laws 1905, Chap. 

:£30, sec. 1. 
3 . Jol.:son vs orrioon Oounty, 107 inn . 87 Under La';s 1905. 

chap. 230 sec . 10 . Order la ing out ditches sustained 
on certiorari agallut objection tbat the drainage dis
trict was unlawfully split; teat an eood or better 
drainage could be obtained by other routes at less 
expense and with lesn, if any, damages; and that 
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The engineer attends to the le tting of the work, and no 

bid can be accepted by the auditor without tho approval 

of such engineer ~s to the co~pliarce of the bid with the 

~lans and specifications. The auditor enters into the 

contract 'lTi th the lowest 'responsible bidder, 1 but such 

contr act must require the 1701'1.. to be done a ccording to 

the report, plans and specifications of the engineer, 

and subject to his approval and that of' the county auditor, 

and must be drawn to the satisfaction of the engineer ' 

d th t .l.J. 2 an e coun y a v vorLey • The contractor must furnish a 

bond in the penal sum of not less than the contract price, 

conditioned that he will faithfully perform his contract 

and pay all damages which may accruo by reason of' the 

failure to complete the work in the nanner and within 

the time required in the contract. Of course the contract 

by the auditor is in the na. e of the county . 3 On compli-
----- --- -- ---- -.----- - --------------- ------ ~.----

note 3 continued : 
the ditch ordered 7as inadequate in its responsibilities, 
in State vs Buckham 108 Minn . 8 . See also Slingerland 
vs Conn. 113 ~,inn 214 . State vs watts 116 1 inn. 326 . 
Gourd vs orrison COl.nty 186 W. 874 . For case relatinp" 
to sufficiency, of evidence to support certain airding~ 
that certain lands were dar aged see : Backus vs Uonroy 
104 fuinn . 242. 

1 . Laws 1905 Chap . 230 sec . 4. 
2 . Laws 1905 chap . 2.:;0 sec . 15 . ended by La ... ,s 1911 chap. 

384 sec . 7 and LaVIS l~nr cha.p. 568 and La.ws 1913 chap . 
578 sec . 1 . 

3. Laws 1905 chap . 830 sec . 14 . Landowner is entitled to 
sue on a bond of contractor (under Laws. 1902 chap. 38 
sec . 10) Eidsvik vs Foley C 9 Linn . 468 . OVf.l:lers of land 
in a drair'are uistrict are not anti tIed to recover from 
the contractor and his bondsmen for a loss of'profits 
arising from failure to cor lete ditch 'within" the time 
specified (under laws 1901 cl1ap.258) Grans vs Murphy 
103 . Minn. 219. 
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ance Vlith certain statutory cOLditions , the contract may 

be altered , or the time for completing the drain extended , 

In case of default , the jobs !lay be resold . l Whenever any 

contractor has completed his job the work is inspected by 

the engin~er , and if he finds ,that the contractor has been 

jherfor: .. ::ed accordi.ing to the plans and specifications, he 

reports that fact to the county board and gives the con-

tractor a certificate stating that such work has been 

properly finished . Certificates showing partial perfor-

mance rray also be issued during the progress of construction 

under certain statutory reotrictions, one being that those 

for work done shall not exceed seventy-five per cent of 

its total value , nor tLo3e for aterials or supplies as 

more than, fifty per cent of their total valuo . 2 These 

certificates become pri~a facie evidence of the co~pletion 

of the nork only after approval by the county board , nd 

they may be exchanged for warrants due and peyable at onc 

1 . Laws 1905 chap . 230 sec . 15 and 16 . ended by La';s 
1911 Ct-ap . 384. Sec . 7 . Laws 1013 chap . ~ 8 , and 
Laws 1913 cbap . 578 6~C . 1 . Laws 1913 chap . 22, secs. 
1 and 2 . 

2 . There is an exception as to maximum percentages vii th 
reference to contracts involvin~ more than ~O (; 0 (,;; v ,l . 

I 
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QU t of the goneral ditch f'und of tbe co,_ nty .1 
I . 

~ ~ --~~~s-i;~;-~~~~~-;;~-~~~~-i; ~-~~~~~~-~;-~~~~ 1909 
chap . 4-69 sec. 6 , Laws 1911 chap . 384 sec . 13 and Laws 
1913 Chap . 567 sec . 1. Under the act of 1887 it has 
been held that the authority of the cOlnty surve~or is 
limited to inspecting the work of the contractor, when 
completed , and , if be finds the sare in accordance ~ith 
tho specificu t~ons of the vimvers , to accept it and 
give the contractor a certificate of acceptance;and 
that he has no right to authorize the contractor to 
incur extra expenses which are not embraced within tne 
original opecificatioLs; that the cost of ditch work 
must be assessed aeainst prop8rty be10fited so t'at 
the board has no aut}:ori"'vy to incur ar:y liability on 
behalf of the county for ruaterial or services; and 
that even tlouDl the board accepts a ditch as conpleto , 
knowing that the contractor by direction of' the county 
surveyor has spert noney not enbraced by specifications 
yet such acceptance does '1.ot r ale the county liable 
therefore . Bowler vs Renville Oounty 105 }. inn. 26 . 
Partials paynents rray be J:lade wihout approval of county 
board (under laTIs 1905 chap . 230 sec . 17) Moody vs 
Brasie lOt! 1!inn. 463 . ere irregularity ir the award 
of contract nas been held not to defeat a recovery 
aLaiI~st tho county , Interstate D & I Co . vs Freeborn 
County 158 Fed. 270 . For case holding that the 
enGineer ' s eBti~ate is not the basiS of the bid; that 
an actlon by contr:.l.ctor lio..; a a· nst tho GO -..0. v ... 0 
r !'Cl'Ll .... con::'1':""1.':'" ~'o_' ... .1 ... 11. J:listake of parties 
thereto, such action not being cOl1sider/;.,d as one against 
the county i'or an error by one of it", officers in the 
exercise of' gover ,mtal functions see 'ulsre\7 vs 
Freeborn Count r 112 inn. 5 . In awarding contract 1.0 
"10 'lest responsible bidder" audi tor is not limited 1..0 
consideration of financial responsibility of biddvr 
but may e~€)rcise sound discrotion an~ consider f'itne3s 
and ability of bidder to do the partlcular work, so 
that award to one not 10 lest bidder a be sustained 
if sufficiont rea",011 therefore . Kelling vs Rdvards 
116 linn . 484 . Approval of corti.J..'icat?s is cantU tio!! 
precedent to issue of {arrants by audltor and board 
cannot be controlled in approval by mandamus, con
tractor's remedy boi' g a suit on the contract. State 
VB Clarke 112 :iL~ . v16. In ::3U,?h ca~e contractor is 
not required to r o ... t to certlrOo.r.l. to review refusal 
of' board to ap rovs; Sec . ~80 of . L. 1~Q5 requiring 
pre J ntnent to boe.r of clalime au""L.~st Cou. ty as con
dition precedent tosuit ""L~inst county i~ not appli
co."olo to the final pa~lment uo contral..;tor in drainaGG 
proceedings, Merz vs friGht G.oun ty ll~ •. ~inn . 448 . 
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When damages are awarded to any person or cor

poration in excess of benefits, warrants are issued at 

the expiration of the time allowed for appeals to the 

courts, and these warrants become ·due and payable immed

~ately after the metting of the contracts. In order 

to meet the expenses of constructing the drain, the 

county commissioners issue the bonds of the county, in 

terms not exceeding twenty years, and bearing interest 

at the rate of not mo r e than six per cent per annum. 

The proceeds derived from the sale of these bonds are 

placed in, and -constitute the general ditch fund of the 
1 county. Thus the moneys used for the payment of damages, 

1. Laws 1905 Ohap_ '230 Sec. 18. Ame~ded by Laws 1907 
Ohap. 367 $ec. 3 • .; nd Laws 1909 Ohap. 469 Sec. 7. 
The bonds issued by the county are the direct and 
general obligations of the county, and its auditor 
and board cannot be restrained from issuing bonds in 
such form on the ground that the legislature intend
ed the lands asssessed to be the security, and not 
the county itself, or that if the legislature intend
ed the latter it had no power to do so. ~To bring 
the best price and a ready sale, bonds must be isaued 
by an obligor whose repponsibility is readily ascer
tainahle and undoubted.-- Prospective purchasers of 
bonds might well be turned away, if the law is that 
the only security is the as~essments against benefit-
ed ppoperty." And as to the power of the legislature 
the court said: ~The construction of drainage ditches 
being the exercise of a governmental function, dele
gated to the counties of the state for the promotion 
of public health, welfare and utility, there OUght ' 
to be no doubt that all the property within ~e 
county may be subject to a taxation to provide the 
funds therefore. The most, or part, of this burden 
is laid on property specially benefited 1s no reason 
why the owners of other property thus relieved should 
have any warrant for claiming that the law ViOlates 
any of their constitutional rights. In other Words the 
legislature may provide different taxing districts with
in a cotmty, a~d is Dot bound by governmental b" 
sions ther~~n. Van Pelt vs Ber~iIrud 1~4-~_W.a~2~:v~-
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awarded and of the warrants which are given to the con

tractor in exchange for the engineer's cert i ficates of 

completed work, are derived in the first instance from 

the sale of county ~ands. 

As soon as possible after the letting of the 

. c ontract, the county auditor makes out a tabulated state

ment showing: (1) The names of the owners of the lands, 

roads, and railroads benefited, (2) A description of 

these lands, (3) The number of acres benefited in each 

tract, (4) The amount of benefits to each tract of land, 

road and railroad, as well as of the damages thereto, 

(5) The amount that each of these lands, roads and rail-

roads so benefited will be required to pay towards the 

cost of constructing the drain. l This statement is then 

filed with and recorded by the register of deeds of the 

county, and the amount which each tract of land, public 

or corporate road or railroad, is liable, for, together 

with interest thereon not exceeding six per cent, con

stitute a paramount ~ien on such pooperty until paid, 

and t~es precedence of all mortgages, charges, incumbrances 

or other liens of any kind. 2 These liens are to be paid 

off in ten equal annual installments, ~the county board 

1. Laws 1905 Ohap. 230 Sec. 19. 
2. Laws 1905 Ohap. 230 Sec. 20. The amount charged 

against each tract af lanq uears interest at note 
more than SiE per cent as fixed by the county board 
Which must make the interest rate the same as that 
onbonds issued. \Laws 1905 Ohap. 230 Sec. 11 Amended 
by Laws 1911 Ohap. 384 Sec. 12. 
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may provide for fifteen of such payments in its discre

tion. These liens are ,collected at the same time of the 
3 year and in the same manner as real estate taxes, except 

that in the case of railroads they are collectable in the 

same way as personal taxes. 4 Thus the bonds of the county. 

3. Laws 1905 Ohap. 230 Sec. 22 Amended by Laws 1909 
Chap. 469. Sec. 8. 

4 La~s 1905 Ohap. 230 Sec. 25 Amended by Laws 1909. 
Ohap. 469 Sec. 9. . 
The duty of the county auditor to file the lien state
ment is mandatory, and no other and speedy remedy at 
law being available he may be compelled by mandamus 
to file such statement, or correct an insufficient 
one so 'as to protect the c ounty. State vs Johnson 
III Minn. 10.(Same case held a delay of four years 
in filing such statement was not fatal to the rights 
of the county.) It has been held under G.S.1894 Secs. 
7810,7811, that the lien attaches at the time provided 
in the statute, and the privilege given the landowner 
to pay the same in installments does not change the 
character of such lien, nor control the time when the 
lien takes place, .which is upon the filing of the lien 
statement by the auditor; that the provisiOns of G.S. 
1894 Sec. 162~ for the attachment of lines for ordi
nary taxes as between the state and the landowner as 
well as between grantor and grantee, do not affect or 
control the assessments provided for in the state 
drainage laws by virtue of the fact that such assess
ments are collected in the same manner as ordinary 
taxes; and that the liens provided for in Sec. 1623 
and in Sec. 7811 are distinct, created for different 
purposes, attach at ~ifferent times, and impose diff
erent condi tions upon the landmmers under a covenant 
agagist incumbrances upon the sale of the land by him. 
Olapp vs Minn. G.T.Oo., 81 Kinn. 511. ~d un4er laws 
1911 Ohap. 258 it was held that record1ng of assess
ment list and statement is es sential to the creation 

. of a li88. Meeker Oounty vs Schultz 110 Minn. 405. 
Prior to May 20,1908 land of the United States enter
ed as a homestead, but not finally proved as such 
was not subject to the lien of a drainage assessm~nt. 
State vs Johnson 111 Minn. 255. Whe r e in proceedings 
to enforce a delinquent tax on real estate a defense 
is made to an installment for ditch assessment includ
ed therein on ground that proceedings establish ing 
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are issued only or th pur Ou o~ supplyin the funds 

that are needed at once ~or the con~truction of t e ditch 

an the pay cnt of a agcs l and for the purpose of lie;ht

enine the burden of porGon~ assessed for benefits by 

en~bling them to pay such obli ations in in~tall vnts . 

The bonds issued are retired y th~ persons for hose 

benefit tley were oriGinally ':'ssued . 

It is evident that gre t care ':'s necessary in 

deter ining the principles to be folIo ed in a se~sing 

land for benef ts ceivad, because of const tution 1 

restrictions TI.ich ight result in the courts h lding the 

statutory provisions r ative to suc~ assess ents inval' 

s inconsistent ith the constitution of the state . The 

cODsti t- tic (; 1 end ant authorizing tel g'slature to 

empo 1er n .icipal corporat' ns to levy as essments or 

ocal improv ~ nt , it out re rd t c v iuation of 

property ass ssed, has baen held to aut orize such :egio-

at'on ith respect to the po.oro of COll tie n a.ina e 

matters , 00 t at costs of dr ins a be ec ed b aSS3SS-

mont in accordance ~ith benefits rac i 0 1 An , as e 

have alra y point o~t , t. 1e iolnt e n the 

ote page ~08 . 
ditch ar vo d, n a ju e t i 0 tared di c ring 
land from such tax, uch ju ent is res a 'ud'cata as 
to the enforcoab eneas of subse uont installments; an 
lando'mers can c mpel COtU1t t? re ove cloud on h':'s 
title raised by tho ap arent,l~en of the hole ditch 
assesoment. Lindber~ vs orr~son Co t 116 'inn ~04 

1 . Do Ian vs Sibley Co nty 36 inn. 43 • • v • 
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enactment of laws providing for public improvements in 

the interests of public health, coruenience , and comfort 

provide that the cost and expense of such improvements 

be assessed against lands benefited and improved thereby 

such assessments not being upen to the objection that 
1 

they result in unequal taxation. But a statuD6 providing 

in effect, that the owners of lands benefited by the 

construction of a new ditch and its connection with a 

ditch already established, for which their lands were not 

assessed, shall pay into the county treasury the same 

proportion of benefits received by their lands, that the 

lands assessed for the original ditch were foroed to pay, 

is unconstitutional, since it deprives a class of land-

owners of their property for a public purpose any compen

sation and without due process of law.~ So that it is 

clear that great care must be taken in drawing and apply

ing rules relating to assessments 80 as to avoid any 

arbitrary method of determining the amount of benefits 

received by an individual landowner. Although all lands 

benefited by a given ditch in whole or in part are to be 

charged in proportion to actual benefits received, yet 

1. Lien vs orman Oounty 80 Minn. 58 See a}Bo Swenson 
vs Hallock. 95 Minn. 161. Gourd vs orr1son Oounty 
136 N.W. 874. ~ . Lyon Oounty vs Lien 105 Minn. 55 (Laws 1907 Ohap. 

448 Seo. 40). 
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it is not necessary in order to assess a given tract or 

land that the ditch pass through such tract; it is sur~i

cient that it receives a benerit. But only direot bene

rits rrom the ditch in question can be considered, and not 

the benerits which the land mayor will reoeive arter some 
1 

other and di~erent ditch is constructed. An allowance 

should be made for any damage to the reparian rights or 

the , landowner against whom an assessment is made, as well 

as ror any private ditch which he may have already con

Eltructed, and " hich can or will be used in the public 

di tch ao as to decrease the cost or the latter ? ' ~e 
amount any land shall be liable for on account or the 

drain shall in no case exceed the benerits which will 

accrue thereto rrom the buikding of such drain.~ After 

the ditch has been opened, it is kept in repair and rree 

rrom obstructions by the county board, the costs of 

such work being paid out of the general revenue runds of 

the county, which runds are remmbursed by assessments on 

lands oharged ror the construction of the drain in the 

1 Laws 1905 Ohap. 230 Sec. 7 Amended by Laws 1909 Chap. 
469 Sec. 5. 

2 . Laws 1905 Ohap. 230 Sec. 6. Amended by Laws 1909 
Ohap- 469 Sec. 4. 

3 . Laws 1905 Ohap. 230 Sec. 38 The right of way or a 
railway company, paying a groSS earn ings t ax in lieu 
of all taxes and all assessments as provided in Sp. 
Laws 1873 Ohap. 111 is exempt from assessmen ts for 
special benefits thereto from a public d i tch. 
Patterson vs Ohi. ~tc. Ry. 99 Minn. 454. 
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sarne proportion as the original assessments.f And the 

county commissioners, after a report from viewers, may 

compensate persons whose lands have been damaged subse

quent to the constnuction of a ditch, who were not paid 

for such damages in the original award of damages, pro

vided a petition to that effect is presented to the board 

within six years after the completion of the ditch. 2 
3 

Ordinary repairs may be made without any notice. 

1. Laws of 1905 Ohap. 230 Sec. 26 Amended by Laws 1907 
Qhap. 367 Sec. 4. and Lav!s 1909 Ohap. 469 Sec. 10, 
and Laws 1911 Ohap. 384 Sec. 8, ~~d Laws 1913 Ohap. 
179 Sec. 1. Part of Laws 1905 Ohap. 230 Sec. 26 was 
held unconstitutional in state vs Mc~uire lu9 Minn. 
88, but this was as to enlargooent of ditches wi t h-
out notice, and not mere repairs. Oonsequently 
above statement still holds true. Wilful or negligent 
obstruction of ditches or injury thereto is a mis
demeanor. Laws 1905 Ohap. 230 Sec. 43 Amended by 
Laws 1907 Ohap. 367 Sec. 7. But in a prosecution for 
obstructing a drain, it was held error to admit an 
order establishing the drain because ~f insufficiency 
of description, state vs Lindig, 96 Minn. 419. An 
action will lie agiinst a town for obstructing a 
ditch. Rasmussen VB Hutchinson 111 Minn. 457. Since 
the power to assess property for local improvements 
is a continuing one, it may be ex 'rcised to cover 
the cost of maintaining a ditbh. 
McMillan vs Freeborn Oounty 93 Minn. 16. 

2. Laws 1905 Ohap- 230 Sees. 39-41. 
3. State vs McGuire 109 Minn. 88 (See also State vs 

McGuire 114 Minn. 281). 
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The statutes relating to the procedure to be 

followed in the establishment of ditches contai~any pro

visions designed to protect Ian ovmers; and 8lWh 0.1ners 

have been further sat'eguarded in their rights by the recog

nition on the part of the courts of certain remedies 

under the COr!1"r:on law or without express provision therefor 

in the drainaGe statutes therr:selves . Further:"oro, it is 

:rorthy of note, that the rule that the public drain acts 

of the state C'.ro to be liberally construed 1 so as to pro

mote the reclamation of s~aIDp lands, does not eean that 

exact compliance vTi th the statutory provlsions relating 

to such steps in procedure as notices, petitions, and 

public hearings, can be to any degree dispersed. ith; on 

the contrary, the Gourts have held that all ste.tutor 

provisions which are des'gned .I. or the protection of land

owners must be strictly complied 'with, and fa: ill'S to do 

so may render the proceedings vo':'d as to o\'ffiers whose 

rights have beon prejUdiced. 2 Thus it has been held that a 

petition in proper form is a jurisdictional pro-requisite 

to the authority of the county comoissionors to entertain 

any proceedings for thO establishment of a ditch;3 that 

2 . 

3 . 

Laws 1905 Ohap . 830 Sec . 47. La "" 1907 Chap . 1170 
Sec . 33 . State vs Polk County, 87 Minn . 385. State 
vs Isanti Oounty, 98 l~. 89 . BackuS vs Conroy, 104 
llip.n . 242 state vs Baxter , 104 ~ inn . 364. lnte ~state 
D & I 00 . vs FrG~born County, 158 Fed. 270 . 
Our-ran vs Sibley County, '~7 ·'inn . 313. La8er vs Sibley 
County 100 Minn . 85 . See also l.1c","il:"an vs Freeborn 
COlli~ty 93 ~ip.n . 16. 
State vs Polk County 87 _'-inn.3PE. State VB Natts 116 
uinn . ~J€ . State vs Lindig,96 inn . ~19.Jo1m30n vs ' 
MOlrison County 107 i:.:inn . 87. 
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the notice of the time set for the hearing of the 

peti tion and of ' the report 'of the viewers is likewise 

jurisdictional, and mast be given in accordance with the ' 

provisions of the statutes before the board can proceed; 

that the publication of the notice for three weeks or 

twenty-one days must be fully completed before the day 
1 

~ixed for the hearing; and where, at the first hearing 

an engineer and viewers have been appointed and reports 

re~uired from them, hotice of the second and final hear

ing must. be given and an opportunity afforded to parties 

interested to support by competent evider.ce valid ob

jections to the laying out of the ditch.2 And the statu

tory provisions relating to parties are to be liberally 

construed, so that the right of landowners affected to 

appear before the county board and be heard by it is not 

confined to those who are strictly parties to the drainage 

proceedings, but extends to lando'wners with a well-ground

ed claim for damage resulting from the construction of 

the drain even though it may not certainly appear that 

5Uch damages are recoverable at law~ 

1. 

Bot only are landowners protected by. the necessity 

Ourran vs Sibley Oounty, 47 Minn. 313. JOhnson vs 
Morrison OountYt 107 Minn. 87. (under laws 1887 
Ohap. 97 Sec. 8). State vs District Oourt,114 Minn.424. 
Heinz vs Buckham, 104 Minn. 389 (under laws 1907 
Ohap. 448). 
State vs Isanti Oounty, 98 Minn. 89 See aleo Bills
borrow vs Pierce, 101 Minn. 271. 
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for proper petitions, notices, and hearings, but yhey may 

also protect and enforce their rights, by app eals to the 

courts of the state including the supreme court; by 

injunctions; and by certiorari. ~he statute provides that 

any person or corporation aggrieved thereby may appeal 

feom an order of the county commissioners determining 

either of the following matters; (1) the amount of benefits 

to any tract of land or any public or corporate road or 

railroad, (2) the amount of damages allowed by any person, 

persons, or corporation, or assessed to any tract of land, 

(3)refusing to establishn a proposed ditch. As might be 

expecte~, notice of the appeal, and bond conditioned to 

duly prosecute the appeal and pay all costs adjudged 

against the appellant and to abide the decision of the 

court, must also be filed. Any person deeming himself 

aggrieved in the assessment of his damages or the esti

mate 8S to his benefits may demand a jury trial to deter

mine the correctness of such assessments and allowance. 

~e issues raised by such a demand stand for trial a t 

the neEt term of the district court, and take precedence 
I 

over all mattors of a civil character in that court. 

(for note see next page). 



190 

Bote 1. Laws 1905 Ohap. 230 Sec. 12 Amended by Laws 1911 
Ohap. 384 Sec. 6. An appeal from an order of a county 
board laying out a ditch, does not bring up for review 
the question of whether the board has exceeded its 
authority by establishing the ditch so as to drain a 
public meandered lake. Dressen vs Niclett Oounty, 76 
Minn. 290 (This ,was under Laws 1887 Ohap. 97 Sec. 11) 
An informal notice of appeal and bond under laws 1887 
was sustained in Anderson vs Meeker Uounty,46 Minn. 
237. A notice of appeals otherwise specific directed 
to a county board, is sufficient in form, and, after 
bond filed, operates to perfect an appeal to the 
district court from an order of said board dismissing 
an application for the establishment and construction 
of drainage ditches made pursuant to Laws 1901 0 ape 
258 as amended, and vests the district court with 
jurisdiction. This jurisdiction upon appeal extends 
to a trial de novo of all issues, both of fact and law, 
McMillan vs Freeborn Oounty,93 Minn. 16. Schumacher 
vs Wright Oounty,97 Minn. 74. As to remedy by appeal 
see also State vs Johnson, 111 Minn. 255. Tbe right of 
appeal is unaffected by a failure of the auditory to 
file the lien statement. State vs JohnBon, 111 Minn. 
10. (As to time when time to appeal begins to run see 
same case). Not only is appeal to district court to be 
conducted in the samw way as a trial de novo, but even 
the findings of the board are to be given no special 
or particular foree or effect. Madsen vs Larson, 117 
Minn. w69. Where appeal is tried in court of county 
other than one in which proceedings were instituted 
verdict of jury or order of court is final in that 
court and no judgment thereon is necessary. And right 
of appeal is limited to person~ agg:ieved 0: ~laiming 
damages not necessarily includ~ng d~tch pet~t~onors 
merely because they petitioned. The assessment of view
era is prima facie correct and one appealing has burdan 
of proof. State ~ tels8~, 116 Minn. 424 • 

• 
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Appeals from any final appealable order, except the order 

estab~ishing the ditcn, may be carried to the supreme 

court of the state by filing the notice of appoals and 

the bond required as in civil actions upon an appeal to 

that court. !> Where no ,provision is made for an appeal, 

1. Laws 1905 Ohap. 230 Amended by Laws 1909 Chap. 469. 
Sec. 13. Laws 1905 Chap. 51. An order of the court 
on appeal from the assessment of damages in ditch 
proc~edin~s under Laws 1905 Chap. 230, assessing the 
appellant s damages and directing judgment to be 
entered accordingly, is not a final appealable order 
within the terms of the statute. Prahl vs ~rown 
Oounty, 104 Minn. 227 •• 0 appeal lies from a judgment 
establishing a county ditch, since Laws 1905 Chap. 
230 Sec. 41. does not apply except to proceedings 
for assessing damages arising after construction 
of ditch. Hohenstein vs Murray Oounty, 115 Minn. 440. 
A judgment of the district court, upon appeal, 
affirming the order of commissioners in assessment 
proceedings, is not defective because the lands affect
ed are not described therein, they are sufficiently 
described in other parts of the record. Dowlan vs 
Sibley COLUlty, 36 Minn. 430. See also Lindberg s 
Morrison Oounty, 116 Minn. 504. 
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oertiorari, inUUnotion, nor his right to appeal upon the 

statutory grounds, he has one means left to proteot his 

rights, and that is to become delinquent in his payments 

of the assessments, whereupon, since these are collectable 

like ordinary taxes, an application will be made for a 

judgment against him for the amount of auch delinquent 
1 

taxes, and he may come in and oppose such application. 

But in such a case he is confined to those ~efenses Which 

are permitted under the statutes relating to applications 

for judgment for delinquent taxes in general, (that is 

that they have been partially or unfairly assessed, or 

have been paid, or that the property was not subject to 

taKation)~ and he cannot at that time avail himself of 

an insufficienoy in the order establishing the d1tch,3 

a change in the starting point of the ditch not authorized 

by the county board.4 

IfiYe it appears that the chief steps in the 

esta~lishment of a public drain through the county 

commissioners are the petition, appointment of engineer 

1. State vs ohnson, 111 Minn. 255. Jacobson vs Lac Qui 
Parle Oounty, 137 NW 419. 

2. Revised Laws of 1905 Sec. 919. (General Statutes 1913 
Sec. 2108). 

3. State vs Johnson, 111 Minn. 255. 
4. State vs Tuck,112 Minn. 493. (With respect to irre-

gularities in genenal, and appeals, injunctions, etc. 
it should be noted that no one oan take advantage of 
any error, in proceedings or defects or irregulatities 
in records, unless he is directly affected thereby. 
Laws 1905 Ohap. 230. Sec. 50. Amended by Laws 1907 
Ohap. 367 Sec. 6). 
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and vieilGrs after notice and hearing, reports of engineer 

and viewors , hearin~ thereon, order establishing the ditch, 

asscssments of benefits and darrages, lettine of contracts, 

bond issues , approval of wor done, and collection of 

assessments to payoff bonds . 

ot only maya drainage ditch be established by 

procedure through the county co issioners and other 

county officials, but it may be secured through action by 

either the town supervisors, or the judge of the district 

court, or the state drainage co isoion. l 

To"m drainago di tcheo ay be established on 

petition filed with the town clerk and signed by one or 

more of ersons or corporations 0 ing la s that ill 

probably be benefited, or by the chief executive of any 

city or villaee with streots likely to be improved thoreby, 

or by town supervisors, in similar cases . In such peti-

tion tle town supervisors ay be requested to ap oint an 

engineer and an attorney . The to clerk [iveo notice 

of the ~earing on the etition in much the a e ay a 

the au itor _n co nty ditch proceeding~, a then there 

1 . lat ~ight pe aps bo ca led anot er ethod of ootab
lishing ditchos io provido' for t ou ~ the county 
board or diotrict court in cas s :her the etiti ers 
are illing to pay all the penses the selves, so 
that no obli ation atever i pI oe upon ither the 
county or upon Ian 0 ers not joining in such petition. 
T~:3 procedu e as might e expecte ,is oresirnple, 
than the others provide by statute . See La~s 1905 
Chap. 2 O. Secs . 55-62 
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the e:tilit~e!' it! c~ty ,;u tc.b 8000 -n@D tae!'e-

is a meeting of the to\~ supervisors, who may appoint 

the engineer and attorney. The whole body of supervisors 

or a committee composed of three of their number, then 

perform substantially the same duties as the three viewers 

used in thecase of county drains; and the board as a whole 

acts as the county boardm does, and orders the establish

ment of the ditch. The remainder of the proceedings are, 

in general, the same as those followed in the opening of 

county drains, as to the let t ing of contracts, the giving 

of bonds, the form of the contract, modifications in pla~, 

recording of lien statement, rules to be followed in the 

assessment of drainage and of benefits, and certificates 

of completion. In these proceedings the town clerk and 

super.visors perform substantially the same functions 

respectively, as the county auditor and county commissioners 

in county drain proceedings The chief points of differ

ence between the township drainage law and that for 

county ditching, are as follows: (1) as might be expected 

because of its lesser functions, the town law is much 

less detailed, and more simple than the county statutes; 
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(2) the use of the procedure for the improvement of high-

ways, and the consequent assessment of public corporations 

for benefits thereto seem to be slightly more emphasised 

in the tornlshiJ laws; (3) in the case of town ditches no 

bonds are issued to provide immediately available funds, 

but the ditch petitioners are required in advance all 

costs and e~enses of the proceeding from its ~nception 

to its completion, including damages awarded and the cost 

of constructing the drain. SUch adva~ces are repaid pro 
, 

ratC/when the moneys come in from the paying off of liens 

and assessments for benefits. 1 

!he action of the district court 1s 1nvo ed 

whenever it is desired to extend a ditch into ore than 

one county. In such proceedings the judge of the d1strict 

court, and the clerk of that court, respectively, perform 

all the duties and have all the powers of the county 

board and county auditor, and are governed by rerulY of the 

same statutro provisions. Thus the judge appoints tho 

engineer and viewers and hold the hearing, Ie t e clerk 

of court posts and publishes the notices, and rec ives 

the petition. Tbe procedure throughout 1s practically t 

same as that folIo ed in the establishment of coun d1tche • 

1. La s 1909 Ohap. 127. 
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T.he distinguishing characteristics of the judicial system 

wh~ch should be noticed are the following: (1) in case 

any proposed ditch extends into any other judicial dis

trict, proceedings may be commenced before the judge of 

either district, and such judge has jurisdiction of all 

subsequent matters relating to that ditch; (2) in the 

matter of financial administration, the judge by his 

order at the time of the hearings, or at any other time 

upon five day's notice of the time and place of such hear

ing given to the auditor of each county interested or 

affected, apportions the items and portions of expense 

to be borne by the respective counties, each one of which 

may then issue its bonds as in the case of a public 

drain in one countyalone. l 

The state drainage commission consists of the 

governor, the state auditor, and the secretary of state. 

It has power to construct ditches, widen, deepen, and 

straighten natural watercourses for drainage purposes, 

and open new outlets to lakes, if such lakes are normally 

so shallow as to be incapable of any beneficial public 

use of a substantial character for fishing, boating, or 

1. LawB 1905 Ohap. 230. Amended by Laws 1909 Ohap. 469. 
Laws 1911 Ohap. ~84, Laws 1907 Ohap. 367, Laws 1913 
Ohaps. 179, 568, and 578. 
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public water supply.1 It makes surve~of wet lands and 

watercourses, and cleans and repairs state ditches, but 

as a condition precedent to the exercise of these latter 

powers it must require that persons or cor porations 

benefited thereby shall pay for such benefits. The 

commission may, when necessary in order to carry out its 

duties, acquire private property by purchase'~ the exer-

1. Laws 1907 Chap. 470 Secs. 1 & 2. By Sec. 34, Laws 1905. 
Chap. 106, relating to a state drainage commission, 
was repealed. If the lake be meandered it can be drain
ed or lowered only on petition of at least sixty per 
cent of the legal voters who are freeholders with 
lands affected, and who reside within four miles of 
the lake. Laws 1907 Chap. 470 Sec. 2 (With reference 
to meandered lakes it may be noted that the drainage 
act of 1887 did not authorize the drainage 'of public 
meandered lakes. Witty vs Nicollet County, 76 Minn. 
286 See also Dressen vs licollet Oounty, 76 Minn. 290. 
As to sufficiency of evidence to sustain finding of 
county board as to the character of a Ike, under 
proceedings to drain it by authority of Laws 1905 
Ohap. 230 see Madsen vs Larson, 117 Minn. 369. It has 
been held that a statute making it a criminal offence 
for any person to drain a meandered body of water 
is not applicable to limite the effect of a later 
statute authorizing the draining of wet and overflowed 
lands through legal proceedings therein proscribed. 

(The drainage statute related to county drains and 
was Laws 1883, Chap. 108). Dowland vs Sibley County, 
36 Minn. 430. 
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cise of the power of eminent domain_~ Before the commission 

constructs any public drain it files a ~etition with the 

judge of the district court of the county in which it is 

proposed to ~onstruct the ditch, setting forth its neces

sity and containing a description and map of the route 

contemplated, land affected, and estimates of cost. With 

in ten days the judge of the district court appoints two 

residents of the county or counties concerned, who, 

together with one non-resident appointed by the state 

commission, perform functions similar to those of the 

viewers in county and judicial ditch proceedings, and 

report in detailn within thirty days from the date of 

their first meeting. This report is filed w.i th the clerk 

of the district court. Any persons aggrieved by the 

allowance of damages may petition the court for the 

appointment of appraisers in the same manner as in cases 

of appropriations of private property for public use, 

provided such petition is filed within ten days after 

the report of the viewers. After the filing of the 

viewer ' s report, there is a hearing before the court, due 

1. Laws 1907 Ohap_ 470 Amended by Laws 1909 Ohap_ 207 
Sec. 1. Special powers were given to the state drain
age commission bybthe three following acts: Laws 1911 
Ohap. 136. ~An act to authorize the state drainage 
commission to construct an outlet or the w8,ters of the 
Kustinka state ditch in Traverse Oounty etc." Laws 
1911 Ohap. 370."An act to authorize the state drainage 
commission to co-operate in the construction of an 
additional outlet for the waters of the Snake River 
in Marshall County,etc." Laws 1909 Ohap. 336 Sec. 1. 
relating to Big Stone Lake, and the Minnesota and 
Whetstone Rivers. 
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public notice having been given. At such hearing the 

assessment of benefits and damages, determined in a 

manner similar to that used in ccunty and judicial ditch 

proveedings, are confirmed if satisfactory, and the cone 

etruction of the drain is of de red by the court. Jury 

trials, appeals, and the filing of liens statements are 

provided for in the usual manner. The state commission, 

however, furnishes the plan.s and _specifioations and lets 

the contract, to the lowest responsible bidder, a bond 

being required, and the contract approved by the attorney 

gener~l of the state. The county boards, in the counties 

concerned, is sue the bonds of their respec t ive counties, 

for amounts apportioned to them in assessments; and the 

liens, whitih are relied upon as the source of the moneys 

to be used in retiring the county bonds, must be paid 

off in twenty years, the first installment being due in 

not more than five years. The proceeds from thes sale 

of county bonds are transferred by the respective county 

treasurers to the state treasurer, who credits them to 

the state drainage fund. The commission may appropriate 

out of its funds, money in aid of ditch work not done by 

itself, provided such appropriation does .not exceed one-
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half of the total co~t of the vork . l The state drainage 

commission is authorized and directed to flake a topograp

hical survey of the waters OclB of the state ; prep 1'9 m ps 

plans, and specifications for their drainage for tle use 

of cOlli~tios concerned; pr00crlbe ~uleu oovern:n J:tche~ 

constructod in the various counties of Gle state; .11 

co-op~rate '.lith the United States Department of Arrlculture 

in the making of surveys . 2 
~- --- -- ------ --------- --- _. ---- .. -

1 . La\s 1907 Chap . 470 . Amended by Larrs 1913. Chap . 4 . 
2. Laws 1909 Chap - 471 . The legislature of tii Gsota ha 

enacteu a great number of Gt~tutes e~igne to ala t 
the general drainage lacrs of particular conditions-or 
various contingencies arising in their ad! inistratio , 
to remedy defects or ir~cgularities in prior procee -
ings to .lodify the Btatutes in the light of court 
decisiOl ... S or protect rights !bic:l mir.;ht otherwise be 
left unprotected as a result of proceedings i parti
cular cad8.3 being held invalid in such ec~sions , an 
in genl;!'<.<ol to make the laws more practicable . Gi on 
belol fs a list of the r.i.ore important of such la~s now 
in force •. La~7s 1905, Clap . 230 as amended by La:ls 1 1..17 Cha . 7 -
Sec . 9 , and Laws 1911 Chap . 113 relating to a sesu v ts 
anow by county boards in cases 7here asses •. ;'''l'3llts 
already made have been declard inv lid by the courts 
of the state . LaTIs 1905, Chap - 230 as amended b La s 1909 Chap . 469 
Sec . 13, authorizing purchase of ri$ht f way in 
adjoining stl.teJ when necessary . 
Laws 1907 ClJ.d-p . 136, providint; for cnange e in etuod' 
of cons t ... "'uc lJ.Lon . Lave 1911, Ohap . 54, autloriz:n the consoli ation of 
proceedings . Laws 1911, Ohap . 278 providing for re ju",tment necess-
ary as result of formation of neT county . 
La/s 1913 , Chap . 208 permitting reduct'on i estimating 
benefits to the extent of the value of land taken by 
the ditch and its waste bank from ouner of land charged 
Iii th benefits . 
Laws 1913 OLap . 379 S8c . 1 per:littlng ad it'on to cost of 
di teh of cost of culVl;l.''Vo.> omi ttuJ fro:u estimates in 
engineer f s report . ( See nOA't paGo for continua t 'on of 
this note) . 
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It will already ha~e been noticed that there 

are at least three great principles underlying all drain

age procedure in Minnesota, whether the public ditch be 

established under the authority of town supervisors, or 

county commissioners, or judges of the district court, 

of of the state drainage commission. (1) All proceedings 

110te 1 p.221 con'tO. 

The following statutes which are curative are now in force: . 
Laws 1905 Ohap. 157 
Laws 1905 Ohap.~80. 
Laws 1905 Ohap. 247 
La':'lB 1907 Ohap. '. 9 
Laws 1907 Ohap. 72 
Laws 1907 Ohap. 371 
Laws 1907 Ohap. 246 
Laws 1907 Ohap- 75 
Laws 1907 Chap. 363 
Laws 1909 Ohap. 83 
Daws 1909 Ohap. 422 
Laws 1909 Ohap. 257 
Laws 1909 Ohap. 10 
Laws 1905 Ohap. 230 as amended by Laws 1909 Chap. 469 

Sec. 13. 
Laws 1911 Ohap. ~84 Sec. 14 as amended by Laws 1913 

Ohap. 335 Sec. 1. 
Laws 1911 Ohap. 292 
Laws 1911 Ohap. 273 Sec. 1. 
Laws 1913 Ohap. 2 
Laws 1913 Ohap. 463 

(It has been held that a judgment restraining a county 
board from collecting a tax for benefits under irre
gular drainage proceedings did not prevent the board 
from instituting fresh proceedings under Laws 1893 
Ohap. 153, a curative act. vurran vs Sibley Oounty, 
56 Minn. 432). 
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are COI.1l.lenced by l)eti tion, 7'~ich, except, in the caGe of 

state ditcheo, ... .lust be made by interested landol7l1ers. 

(3) The cost of the worl~ and the d .rrages alloi'led those 

whose property is taken or injurod are paid by the land

o.m"rs themselves in proportion to the benefits rece· ve 

. by each of them. (3) All porsol1G conco1'no aro ful y pro

tected by requiring due nOLico of all i..porto.nt ate 3 il 

"Che procedure; public hoarings 'Ii t_l an opportunity to 

protect aga~nst the establisrunont of the ditch, its plan 

and route, or damages assessod and awardod; jury trials; 

u.nd tho remedies of cert':'orari, injunction and appeql. 
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1dnnesota in he"!' na :.ural state had an area of 

more than 10,000, OuO acre s of sue.:np lands, mos t of which 

vms located. in the northern counties bf the state. st . 

Louis County cOlltained 1,~92,160 acres; Beltra_i, 1,451, 

oSO acr(; s; .l\.oochi chi:..1.g, 1, 000 , 000; Lal{:e, 798,600; I tas CD., 

59u ,oOO ; oseau 533,680; Aitkin, 529 ,880; Cass, 316,240; 

Pine, 293,000; iarshal1, 258,240; Clay, 230,000; and 

there VleY'e over 100,000 acres each in the counties of 

Ki ttson, Otter Tail, Polk, Crm V1in8 , and Oook. l AL,_lOU[,h 

not rvcordod ill surveys thero vere large a.ounts of s7amp 

land in the southe.rn counties of the state as lIell aG the 

northern. 

While fir..nesota las ",tlll a terri tory , the 

federal government had already adopted the policy of g ant

ing to the new stated, 0 their addmission 'nto the Union, 

the s7amp lands located .rithin their borders . T.o of the 

territorial governors urged the legislature to 6~e to it 

that steps be tahen to secure for '"innesota the 'Tet reaa 

nithln their boundaries;'3 but Oongress took no action dur

ing terri torial days. 3 By an act of !.a.rch l~th 18 0 , t: e 

fedoral Governuent convoyed to the state in fee the Thole 

of' the swamp and overflowed lands , made unfit t areby for 

CUltivation" witllin the state , provided "that the proceec s 

1. Drainage Co~~ission . Re~ort of Aug . 1910. pp . G6,67 . 
(Soe Appendix 5 Ohart A) . 

2 . uGfov. G.orman lessq~e of 1856, p. g Gov edary , .~ess ge 
Doc. 11,1857, p . 34. • 

.3.. u.~, . 



3 . In ~Ses8ion of 18:35 of terri ttoria1 1r:rislature a 
merber gave notice of intont to !0~orialize con
grese on the subject , b~t'I find no such me~oria1 . 
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of said lands, whether from sale or by direct propriation, 

in kind, shall be applied exclusively, as far as necessary, 

to the purpose of reclaiming said lands by means of the 

levees and drains aforesaid. ,,1 The c01Dl!lissioner of the 

general land office adv :s ed Governor Ramsey that he him

self could decide whe ther to accept the plats and surveys 

of the federal government, or to order a resurvey under 

the direction of the state, and that he need not re:rer 
2 

that question to the legisla.ture. But the Governor did 

t refer the matter to the legislature and asked them 

to deCide the matter. 3 An act was passed establishing 

the bureau of public lands, composed of the governor, 

attorney general and the superintenaen t o:r public instruc

tion, and that body waS to have charge of the 8 aop land s 

as well as of other lands, and to cause a survey to be made 

of too wet lands embraced in the grant by congress, such 
4 

surveys to be c on:tined to twelve townships. The object 

of this e:r.:perimental survey, waS to test the correctness 

of the plats o~ the federal government, but the pro1risions of the 

1 

2. 

3. 

4. 

An act 0 sept 28th 1856, enti ted "An 0 enab e 
the state of ArkanSas to construct the necessary 
levees and drains to reclai Cl the swamp and overfio ed 
lands thereln(" by the act of March 12th 1860 as ex
tended to LlinheEota am Oregon. See also Minn. Ex • • 
Doc. for 1860 at p.5 of Gov. Ramsey s special message 
Letters of Aug. 8th 1860, to Gov. Ramsey. nne Ex. 
Dlbcs. 1860. Gov. Ramsey. essage of Jan. 26th 1861. t;x. Docs. 1860 

fawg 8r ~~~!~~h8P. 13. 
• 
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statute were impracticable , and the survey was not com

ploted. Largely for the purpose of avoiding the e:penses 

tnat would be involved in a resurvey of the state, the 

bureau of public lands recoTh~ended the accepta~ce of the 

survey made by the general gover~~ent , l which reco~menda
tion was carried out by the legislature.2 It them remain

ed for the general land office to see to it that deeds 

coyerinr; the lands granted should be turned over to t1.e 

state as fast as complete surveyD in detail of such lands 

could be made . The grant of swamp lands thus having been 

duly accepted by the state, the question then arose as to 

the disposition of those lands, anu the use that should be 

made of the funds derived from their sale if they should 

be sold . 
It will be remembered that the grant of over-

-flow'ed areas to the state contained a provision that the 

proceeds fro~ the sale of such/lands, or the lands them

selves in case of direct appropriation, should be applied 

"exclusively , so far as necessary," to the drainage of 

these lands. It tJay be that this phrase, "no far as 

necessary" was construed to h~ve the practical effect of 

swoeping away any conditions attached to tho grant , and 

1 . Ramsey Message Jan. 9th 1862, p. 1'. 
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that for that res,son the use of these lands for other 

than drainage purposes was urged from the tine of tIle 

acceptance of the grant , but the fact seems to be that 

the condi t ion of the conveyance to the state "raG s imply 

i&nored or forgotten , for a great many years. For from 

the vary firs t, the l eading public ~en of l~innesota 
advoca ted the use of these mn1.Dp lands for nany other 

purposos than. drainaGe . This was probably natural, be

becauso, as e have sut;e;ested , _,en in those early times 

were interested primarily in otner things t1 Tl Clrainage, 

and much better land3 were still cheap and readily avail

able for aGricultural purposes . It \' ill bB 1"e,_ embered 

tho. t tL ... e 'ovemnnt for sta to aid to drail aCe did not gain 

much hoadway until the Crookston Convontion of 1886 . 

The first objects to the support of which it 

was seriously urged the state swamp lands should be de

voted , were state institutions , Said Governor a ey, 

in h':'s message to the legislature in 1861, 'Upon the 

proceedS of the :3warnp lanJs ne 1.:.11 have ainly to depend 

for the !:leans of blilding up those great humane insti

tutions , asylums for the blind , deaf and dumb , and insane, 

which are at once the glory and necessity of' our modern 

ciYi lization . " He also sug[ested t'1B.t some of such funds 
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might be devoted to t he erection of a new state prison, 

or to the endovooent of normal schools , or distributed 

to the counties as a road fund . l 

Notwithstanding thi s recommendation that state 

insti tutions be Emdovred by the moneys derived from the 

sale of the state's swamp lands , the legis1ature , did 

nothing in that dire ction . But because of the great 

demand at that time for transportation facilities , the 

first of a series of acts \las passed granting swamp lands 

in aid of railroad coc. anies . An ~ct of 1861 granted to 

the Lake Superior and Mississippi Railroad Company seven 

full sections of swamp lands for each mile of railroad 

constructed from s t . Paul to Duluth . 2 In all this grant 

included 694,000 acros of land . 3 Anothor act of the same 

year conveyed to the Taylors Falls and Lake Superior 

Railroad Oompany seven sections of the state's wet lands 

for every mile of line built from Taylors Falls to Tyom

ing , Hinnesota . 4 Besides those two acts uning the swamp 

lands for railroad purposes, all the state ' s Viet lands 

si tuated in .ifcLeod County were conveyed to the county 

commissioners in trust to be used in aid of the constru-

ct~on and maintenance of an arricultural college in that 

1 . General Ra se; _essage of January 9th , 1861. 
2 . Laws of 1861 . Act of March 8th. 
3 . Auditor ' s Report of 1909-10 , p . 22 . 
4 . La'is of 1861 . Act of larch 8th. 
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1 county . At a later tine , upon the l ocation of the agri-

cul tura1 elsewhere , it "fas enacted that these lands 

shon1d be used for the endowment of steven ' s Seminary . 2 

About 4 , 683 acres accrued under this statute. 3 An act of 

1862 , provided for the construction of a state road from 

Mede1ia to a point on the western boundry of the state ; 

named three porsons as a cornnission to see to the carryine; 

on of the work, and appropriated 10 , 000 acres of swamp 

l ands to furnish the necessary funds . The road VIas to 

extend towards Sioux Falls , South Dakota . 4 Later it was 

charged that this last grant was "very 100901y 8Uarded, 

and the gist of the whole scheme was to obtain valuable 

lands for a small consideration ; " the patentine of the 

I nnds was delayed for a time ; and the land finally con

veyed amounted to but 4 , 683 acres . 5 

At the opening of the Leg~Blative session in 

1863, Governor amsay again r~ferred to the need of adop

tine; a wise and far seeing policy in regard to the dis

position of the wet lands om~ed by the state . Because of ------------------ - ---------- ---------------------1. Laws of 18Gl Act of March 12th. Chap . 65 . 
2 . Special Laws , 1868 , Chap . l14 , p . 404 . G. LaTS 1865, 

c . 7 . 
3 . Auditor ' s Report of 1909-10 , p . 23 . 
4 . Special Layrs 1862 , Ohap . 56 . 
5 . Other acts re McLeod affair are : ~ . L . 1870,c . 92;S . ~. 

1879 c . 70 . Special La 7S 1866 . Crap . 3111 . Gov · arslIall' 3 ~essu8e 
of Jan . 10 , 1867 , p . 16 . Audivor ' a re ort for year 
ending Nov . 1866 . Laws 1869 , O'LUP · 96, p. 118. AUditor ' s 
Report 1872 . Ex . Doc . 1872 , Vol. 1 , p . 379 . Ex. Doc . 
1873 , Vol . 1 , p . b07 . Statistics . 
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? 
the timeliness of the warning of the fact th t it 

t' 
incidentally throws some light on the expectations 

possessed by the governor as to the value of these lands 

in the future it may be well to quote in some length from 

this message by Governor Ramsey. Be wrote: "I cannot but 

trus t that the people and their representatives will con

tinue to have an increasing appreciation of the value of 

these lands, and will steadily resist every application 

that may arise for th'ir appropriation, unless for the 

most assurd public necessity and benefit. Unless some 

new policy of this kind is inaugurated, these swamp lands, 

which I confidently anticipate will in a few ¥ears furniSh 

us with a 'large reserve fund mf millions of dollars to 

discharge whatever indebtedness the necessities of the 

follies of the state, in its earlier history, may have 

imposed upon us, as also for the erection and maintenanoe 

of those great eleemosynary institutions, which, before 

many years the state will be oa.lled upon to erect, at a 

cost of several hundred cfihousand dollars each, such as 

as~lums, for the insane, deaf, dumb, and blind, will have 

been wasted; and nothing but taxation, the great hindrance 
~ 

to immigration, will be left to us~a resouroe for such 

purposes." 
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In spite of this vi gorous messa£e from Governor 

Ra~sey , the legislature of 1863 did nothinr towards devot

ing the state swamp lands to the support of state insti 

tut i ons , but on the contrary , passed an act granting to 

the St . Paul and Ogicago Railroad 00 pany , a predecessor 

of the Ohicago, 11ilwaukee and St . Paul Railway Company , 

seven full sections of swamp lands for each mile of rail-

road constructed between st . Paul and Wir.ona, a distance 

of ro out one hundred and three miles , such lands to be 

deeded to the company in each twenty mile section of the 
1 

line as completed . This act is if the railroad con plied 

with the conditions of the grant , would result in about 

462,336 acres of swamp lands passing out of the control 

of the state . 2 

Governor IUller , in his inaugural messaGe of 

1 64 , reffirmed the position ta.en by Governor Ramsey, 

and gave a similar 1'mrning to the legislature against 

squandering the swamp lands , or the proceeds frOD their 

sale . He said : "We are evidently drifting upon tbat 

alternative which slall secure the early appropriation 

of these lands , " to the support of state institutions, or of' 

1 . Spec . Laws of 1863 , O~~p . 5, p. 149 . 
2 . About 42 , 300 acr08 were actua ly charged to the com

pany , it laving complied substantially with the ter~s 
of the grant . AUditor's Report of 1909-10, p . 23 . 
For subsequent acts relatlr L to this rant see : Spec . 
Laws 1865 , chap . 6 . Also Gov . Svr::"ft ' s 1!essage of Jan . 
11 th 1864, p . 6 ; Gov . "arol all' B essaCe of Jan . 10th 
1867 ; p . 16 ; Auditor ' s Report of 1 73 ; cP~p . 5, p . 49 . 
and Ex . Docs . 1877 , Vol . 1 , pp . 397 and 405 . 
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kindred objects or result in their inequitable distri

bution to corporations important to our prosperity, but 

secondary to the great interests involved. Along the 

track of legislation in the neighboring states, we every

where discover the wreck of similar gratuities; and if, 

with these warnings we pursue as equally reckless course, 

we shall deserve the condemnation both of our contempor-
'1 

aries and of the generations that will succeed us." 

Again in 1865 he urged the legislature to dedicate several 

hundred thousand acres of swamp land to the support of 

state institutions,2 and this time his efforts and those 

of Governor Ramsey were successful. By an act of February 

13th 1865, it was provided that as soon as the title to 

enouBh . swamp lands as patented to the stat by the federal 

government , the commissioners of the state land office 

shculdnselect and set apart for the erection and support 

of the following institutions the fo~lowing amounts of 

swamp lands, the lands so selected to be irrevoc~b11 

dedicated to those purposes; an insane asylum, 100,000 

acres; deaf and dumb at Faribault, 100,000 acres; e~ch 

normal school then or thereafter established, not 

1. 
2. 

Governor 
Governor 

illeD. Kessage of Jan. 13th 1864. 
iller. essage of Jan. 4th 1865. 
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exceeding three, 75,000 acres; state prison, 100,000 

acres. l Another ~ passed later in the same session 

appropriated the remainder of any Viet lands in the state 

to the erection and support of an orphan asylum for 

children of 1riru~esota offic~rs and soldiers killed in the 

war . 2 

Though action regarding state institutions was 

thus secured in the session. of 1865, the legislature 

had already passed two acts· in further aid of raiJr oads. 

One act granted to the Minneapolis and St. Cloud Railroad 

Company, now succeeded by the Great Northern, ten sections 

of swarrp lands for every mile of line built from St.Cloud 

to Hinckley .3 This ar,.ounted to 425 , 664 acres. 4 The second ' 

act granted to the same co~pany four sections of similar 

lands per mile of railroad constructed from st. Cloud to 

any s uthern Ein~esota railroad running from'east to west , 

or to connect with the Winona and St. Peter Railroad 

Company's line. 5 
-------------------------------------------------------~--
1. 

2. 

3. 
4. 
5. 

Gen. Laws 1865, Chap.5, Feb. 13,186r::; For subsequent 
acts relating to this ap~ropriation, see: Gen. Laws 
1875, Chap. 95; Gen. Laws 1907, Chap. 385. 
Ther0 does not appear to have been any action taken 
under this last act, and the auditor's report of 
1909-10 records no selections as raving been made under 
the act, w~ich was Cbap. 3, of the Gen. La IS 1865, 
March 3d. 
Laws 1865 Act of Feb. 11th 1865. 
Auditor's Report, of 1909-10, p. 23. 
Special Laws 1865, Chap. 3, p. 24. 
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Thoue;h the conditions of the former acts were CODplied 

with , those of the latter were not and that e;rant was 
1 

subsequently declared forfeited to the state. 

And even after the act relating to aid for state 

institutions had been passed, the lee;islature went on to 

make further e;rants in aid of railroads, alld of other 

private undertakings. A statute of February 16th appro

priated four sections per mile to the Southern Minnesota 

railroad, from-Fillmore County to the western boundry of 

the state. 2 An act of March 2d gave to the Minnesota 

Central Railroad Company 275,000 acres for a line from 

Red Wing to Mankato by way of the Canron River. 3 To aid 

the Cannon River Improver.lent Com"'iany in the construction 

of slack water naviLation on the Cannon Rivor it was 

given all SVTaI:1p lands in the odd numberEld sections in the 

St . Peter land district, not to exceed 30 , 000 acres, and 

at the rate of four sections for each mile of navigation 

completed. Later these rirbts were transferred to others, 

for railroads and manufacturing purposes. 4 
------------- --------------------------------------------
1. Gen. Laws lS95 Chap- 66. Other acts re1atinr to this 

grant are: Spec. Laws 1u69, CLap. ~6, p. 249; Spec. 
Laws 18S1, Chap. 65, p. 112; Ce • Laws 1 87, Cbap. 19 
p. 76. 

2. Spec. Laws 1865, Chap. 1. 
3 . Amended by Spec. Laws 1873, Chap. 110. 
4 . Special Laws lSe5, Chap- 76, p. 225 . 

" "1870," 118, p. ~38 
" "1873," 110, p. 300 
" "1875," 58, p. 290 
" "1877," 244, p. 309 
" " 1883," p- 196 
" "1885," 101, p. 271. 

• 
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In 1870 Governor Austin Guccested that after 

the erants already L1ade were satisfied, the swamp lands 

might be disposed of in the same manner as school lands, 

and the proceeds be devoted to the purchase of libraries 
1 

for the public schools . othing resulted from his pro-

position as to the use of the proceeds , but his su[,~es-

tion as to the rar..ner of sale !Lay be noticed ecause it 

is an early forerunner of the constitutional amendment 

of 1881, and the present method of selling the state's 

s'wamp lands . Five year..., after this statement by Governor 

Austin a statute' relating to the disposal of the state 

insti tution swal!Jp lands provided that they should be 

"appraised and sold in the same rranner and by the same 

officers,and the minimum price should (shall) be tho 

same as provided by the law for school lands un"er title 

one of chapter ~hirty-eic;ht of tlie [enero.l statutes" with 

certain modifications. The prinmipal of such fUl1ds shoul.d 

remain involate and invested in United States bonds or 

those of the state, and the interest annually ap ortioned 

to the Gupport of the different irs tmtutions, entitled 
2 to receive the same . Six ears after this method of 

1 . Governor Aust:'.n, , .. :essage of Jan. 7th 1870, p. 17. 
2 . General Law~ lr75, Chap . 95, p. 125 . 



sale was applied to those swamp lands that were set 

apart for certain insti tutions', it was extended to all 

swamp lands owned by the state as a result of the follow

ing constitutional amendment: "All swamp lands now held 

by the state, or that may hereafter aecrue to the state, 

shall be appraised and sold in the same manner and by the 

same officers, and the, minimum price shall be the same 

less one-third, as is provided by law for the appraisement 

and sale of the school lands under the provisions of title 

one of chapter thirty-eight of the general statutes. The 

prinCipal of all funds derived from sales of swamp lands 

as aforesaid, shall be preserved inviolate and undimish

ed. One-half of the proceeds of said prinCipal shall be 

apportioned to the common school fund of the state; the 

remaining one-half shall be appropriated to the educational 

and charitable institutions of the state, in the relative 

ratio of cost to support said institutions."l r.ne statute 

referred to provided for public sale, and a minimum price 

of $5.00 per acre. The similarity between the amendment 

and the law or 1875 is manifest. Thus it was that Gover

nor Austin's suggestion as to the manner of sale, made 

eleven years before, and Governor's Ramsey·s, as to the 

1. Proposed by General Laws 1881, chap. 48. Mar. 3d, 
1881. Adopted ovember 8th 1881. 
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use of:the proceeds for the support of state institutions, 

made t wenty years before, were incorporated into the 

constitution of the state, after about 2 , 883 , 594 acros of 

swamp la!1d had been granted in aid of private enterpri.3e s , 

chiefly railroaJs . 

Here the suggestions leading up to the consti

tutional amendment of 1881, have been r adicated . It will 

be necessary , however, to turn back for a moment and 

briefly mention two swamp land grants 1//hich Vlent into 

effect before the adoption of the amendment . An act of 

1875 granted to the Duluth and Iron Range Railroad Oompany 

ten sections for each mile of line built from Duluth to a 

certain tovmship on the Mesaba Range , to be deeded in 

ten mile tracts . l And act of March 3d 1881 provided for 

the deeding of six sections per mile to the Sioux Falls 

and Dakota Railroad Oompany , a predecessor of the 

~orthern Pacific , for a road from Little Falls to the 

western bo~dry of the state. This grant, if the required 

conditions yere cOrlpliod with by the railroad would 

eonsist of 265 , 856 acr.os of swamp land . 2 
---------------------------.-~-----~---------------------r:--Sppc • Laws 1875 , Ohap . 54 . Other statutes regarding 

the SLme srant are; Spec . Laws1885 , Ohap . 87; Spec . 
Laws 1885, Ohap . 300 ; Gen . Laws 1897, Ohap . 168 . 

2 . AUditor ' s Report . 1909-10 . The state disputed the 
claims of the Northern PacifiC, on the ground that 2.3 
miles had not been completed au the I'les~ern end of 
the la~ t section of 30 miles of lino built by it. 
The Governor was authorized to compro. isc in 1901 by 
offering 35,456 acreb, but not settlment was reached, 
and the state n017 denies the cliams of the co:npany . 
See Gen . Laws of 1901, chap . 193, p . 267 . 

I 
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Thus we have seen that by the adoption o~ the 

constitutional amendment in 1881, ~rther appropriations 

o~ the stats·s swamp lands to the purpose of aiding in the 

construction of railroads were forbidden. The wet lands 

of the state 'were used to help railroads, state institutions 

a slack water navigation company, and a seminary, and 

now they wer e to be also used to add to the common school 

fund of the state. From the time of the acceptance by 

the legislature, of the lands granted by Oongress in 

1860 no attention seems to have been given to the clause 

in the act by which the grant was made: "Provided, that 

the proceeds of said lands --- shall be applied exclusively 

as far as necessary, to the purpose of reclaiming said 

lands." The ~irst public reference to this condition in 

the grant, which I have thus far been able to find, does 

not occur until nearly thirty years after the grant was 

made byOongress. In l88~ Governor Hubbard urged that 

the legislature take some action in aid of drainage, hav

ing been requested to do so by the Crookston drainage 

convention, which had met in 1886. Desiring to help the 

drainage movement, which had just begun to be strongly 

felt, 1Il0f01,ll1:d" tnat the constitution of the state stood 

in the way of direct appropria tions to aid such ditches 
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ao prop08ed in the Red River Val1e:l, and then it vms that 

he ca:led peoplets attention to the condition in the Grant 

of 1860, and pOinted out, that if it had been considered 

there l:li[,ht then have been available a large fund for the 
1 

purpose of·drainage. In 1895 Governor N'e1son said: liThe 

state, h,)"ving accepted the lands stands morally, if' not 

technically, charged with the trust, and in expending 

money . or this work of drainage, is doing no ~ore than 

what it f'airly undertook to do when it accepted the 

grant . ,,2 In the secoeedine paragraphs of' this chapter we 

shall see what the state has done to carry out the trust 

and to reclaim the swamp lands within her borders. 

It has already boen pOinted ou that there were 

originally in Minnesota over 10,000,000 acres of' swamp 

lands, r~ost of which was located in the northern countios 

of' the state. 3 Fully ninety-five per cent of this entire 

area could be easily and cheaply drained, and about si~ty 

per cent of it was 

sparsely timbered. 

either open marsh, mead07 or swamp 
e. 

The surface slops were f'avorable to 

" draina~e works, since in some of the northern swa ps 

there is a slope of' as much as ten f'eet to the mile, 

1. Governor Hubbard, message of' Jan. 5th,1887. Ex. Docs. 
1886-87, vol. 1, p. 29. 

2. Governor Telson, Hessage of' Jan. 9th 1895. Ex. Docs. 
1894, vol. 1, p. 27. 

3. 1. innesota state Drainage COI!lr.1ission Report of' 1913, 
pp. 16 and 139. 
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and a declination of three and four feet to the mile is 
1 quite co~~on . The state does not have to face the prob-

lem of shutting out sea waters fror.1 low tidewater lands, 

nor is it necessary to build great levees along its water

courses. Drainage can be accomplished by dig5in£ the 

shortest possible canals to the nearest watercours00. 

Although a draina[,e survey of the counties of 

the Red River V.alley in l8b6 had s' ovm that outlets for 

the drainage of swanp lands in that region were not only 

feasible , but could be constructed at a cost Thich was very 

low compared to that in other parts of '1innesota or in 

many other states, very little work was done iJTior to 

1895. In 1887 the first important drainage law as enact

ed, and the legislatures of 1893, and 1897 made appropria-. 

tions amounting in all t o c!~162, 500; but these appropria-

t i Ons were small COL pared with the r.1agnitude of the work 

to be done and to subsequent expenditures by the state, 

and it ay be said tlat real progress in swamp land 
t) 

reclamation in jinnesota began about 1900 . ~ 

Because of the relatively greater importance to 

them of the swar:p land p oblem, it would be expected that 

those counties that would accomplish the greatest a ount 

1 . ~innesota Drainage Co~ission Report of 1913, p. 16. 
2 . a1ph, G. A. Pioneer Press of St . Paul, Jan. 21,1912. 
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of' reclanation work in the state would be those of' the 

Red River Valley and the northern part of the state; and 

such has been the case. Under the county and judicial 

1avTs Harshall. county has drained 1,349,064 acres; Polk, 

997 ,341; Beltrami, 370,039; Pennington, 284,945; Clay, 

284,717 ; Kittson, 268,618; Red Lake, 241,568; Aitkin, 

226 ,1~1; Wilkin, 198,183; Roseau, 168,470; Norman, 164, 

463; Koochiching, 127,749; Redwood, 127,254. The northern 

countiec lead in the nunber of miles of ditches con-

structed by them as well as in the total cost of' their 

work. Marshall county has built 920 miles of' drain at a 

total cost of ~~1 ,496,702; Beltrami, 463 miles for $685,235; 

Pe~~ington, 237 miles f'or ~~330 ,020; Clay, 186 for $328 ,224; 

Kittson, 159 miles for $296 ,290; Red Lake, 172 for ~276 ,731; 

Aitkin, 280 f'or ~~470 ,620; Wilkin, 196 for $265 ,690; Ros eall, 

147 f'or $221 ,344; orllian, 134 ~or $172 ,053; Aoochiching, 

85 for C139 ,757; Redwood, 354 for 0417 , 000 . 

The total number of' acres of' land drained or 

benef'ited by judicial and county ditches is 5,846,126. 

This work has involved the construction of' 8 , 941 miles 

of' public draine, and the excavation of' nearly 80 , 0 O, vJO 

cubic vards of earth, and cost w12 ,1 31 , 075 • .. 
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But the estimated benefits from the work are $20,844,223. 

The average prioe per yeard paid oontraotors has varied 

from eight oents in Steele and Waseoa oounties and nine 

in Doge and Fairbault, to twenty-five in Kooohiohing, 

and twenty-two in Itasoa: l and the average oost per acre 

of land benefited has frun from sixty-four oents, eighty

one oents, $1.10 and $1.10 in Traverse, Polk, lorman, 

and Marshall oounties respeotively, to $14.00, $14.80, 

and $16.00 in Jaokson, Brown., and Linooln oounties. 2 

In all oounty and judioal ditoh work the average price 

per yaRd paid contraotors has been 15.7 oents, and the 

average oost per aore for lands benefited, $2.07. 

State ditohes have been oonstruoted under the 

authority of the Red River Valley Drainge Oommission, and 

the present state draina e oommission, During the years 

from 1893 to 1899 the Red River Valley Oommission butlt 

nineteen state ditohes at a total cost of $162,412, these 

drains being looated in Grant, Traverse, Wilkin, Olay, 

Norman, Polk, Kittson, and Marshall counties. 

The presemt oommission, beginning its work in 

1901 has built seventy-six more state ditohes, and aided 

in the oonstruotion of nine co-oper~ive drains. Over 

1157 miles of state and co-operativo ditohes have been 

1. See Appendix 5 Ohart O. 
2. See AppendiX 5 Ohart D. 
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completed, and over 16,000,000 cubic yards of earth 

excavated at a cost of $1,566,249. But this work has 

drained, 336,641 acres of swamp lands, and benefits have 

been assessed against landowners amounting to $3,830,848. 

The work done since 1907 drains 292,037 acres of state 

land, and 681,105 acres of private lands. 

The 1egis1atute of 1907 appropriated $2~0,OOO 

for the use of the state commission, the legislature 

of 1909 an additional $200,000, and that of 1911 appro

priated $50,000 for topographic and water resources 

surveys, $35,000 for the contruction of an outlet for 

the Mustmnka state ditch, $12,000 for assessmentsagainst 

state lands drained, and $5,000 to be used in co-operation 

with Marshall county in the construction of an additional 

outlet for Snake River. The total sum appropriated for 

the use of the present commission since its creation is 

$502,000. 1 This fund, however, has been augumented by 

moneys paid in from t i me to time for assessments against 

private lands, by counties, in which the state ditches 

have been located. The amunnt received from this source 

and credited to the drainage fund is $686,350. Thus the 

1. The attorney general of the state in an opinion dated 
3uly 27, 1909, held that the appropriation of 25,000 
to aid in the improvement of watercourses and drains, 
other than those benefiting state lands, and of 
$25,000 for the Whetstone River canal, were uncon
stitutional. On this point see also Const., Art 9, 
Sec. 5. 



commission has had at its disposal in the last six years 

$1,188,350. This fund has been appropriated as follows: 

For drainage of state lands ------------- $1,009,636 

Oo-operative ditches and surveys -------, 

Topographic surveys ---------------------

Water resources surveys and investigations 

OUtlet for Mustinka state ditch ----------

Improvement for Snake River --------------

~3,540 

39,629 

35,544 

35,000 

5,000 

On June 21, 1909 a em-operative agreement was 

entered into between the state drainage commission and the 

United states Geological SUrvey, under which a topograph

ical survey supervised by state and federal engineers was 

made of a large area of land in Ottertail, Douglas, Grant, 

Traverse, Stevens, pppe, Swift, and Crow Wing counties, 

and a report of the work published. 

In May of 1909 a co-operative agreement was 

entered into between the Water Resources Branoh of the 

United States Geological Survey, and the state commission, 

under the terms of which surveys and investigations of 

the water resources of the state were to be made, as 
1 

directed by a resolution of the 1909 legislature. The 

cost of the work was to be equally divided between the state 

1. loint Resolution Number 19.. 



225 

and federal authorities. The results of these investi

gations were embodied in a special report. At the present 

time surveys have been made of all or parts of the follow

ing streams: and plans, estimates, and specifications for 

their improvements so as to prevent disastrous overflows, 

have been prepared and furnished in the counties effected 

thereby . These rivers are the Minnesota, Hustinka, Watewan, 

Embarass, Cedar, Redwood, stony, Brook, Chippewa, Long 

Prairie , and Wild Rice. A channel has also been surveyed 

through several lakes in Martin county, and a complete 

survey made of Mille Lacs Lake. 

The work done by the state commission in the 

preparation of plans and the making of surveys, indicates 

a growing realization on the part of the public authori

ties t~at the drainage problem is one that can be effecti

vely solved, not with refe_encG to arbitrary 80ver~~ental 

divisions such as the county, but with regard to the 

topography of the land to be drained. 

The state commission estimates that the cost of 

excavation has averaged about ninety percent of the total 

expenditures for state ditches; culverts, bridges, road

grades, and rights of way , three and one-half per cent ; 
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engineering and administrative expenses (including sur

veys, maps, plans, estimates, record books, office supplies 

instruments, court costs, officers fees, superintendence 

and inspection of work) six and one-half per cent. In the 

construction of nearly fifty state ditches under the 

assessment plan, where all expenses were charged against 

benefited lands, and many thousands of landowners assessed, 

there were no complaints made to the corrJJ.ission of unjust 

taxation. There was bt,t one appeal from the court orders 

establishing the drains, and that was se tled out of court. 

This fact, the low percentage of administrative costs and 

engineering costs, would indicate that the state drainage 

laws is riving satisfaction, and is 1ell adapted to a com

plish the purposes-for which it was enacted. 

The policy of the state drainage commission has 

been to drain only such lands as would immediately become 

available for cultivation, because requiring little clear

ing or similar work before being fit for agricultural uses. 

Its work has, to a large extent, been confined to lands 

near to railroads-and trade centers ; it has avoided, 60 

far as possible, the drainage of lands whero the life of 

growing timber might be endangered by the removal of water 
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indirect benerits to the state caused by the increase in 

the value or the yearly crops or the state, betterment or 

public highways, and the promotion of health, are very 

great. 

Perhaps a few concrete examples will serve to 

indicate the profitableness of public land drainage in 

MinrBsota. At Island a four-thousand-acre farm was re

claimed rrom the Floodwood swamp at a cost of two dollars 

per acre for drainage, and of rrom three to ten dollars 

for the clearing of timber, which was sold and cooBsider

ably decreased the expense of reclamation. Today the land 

is worth, exclusive of farm buildings, at least $60.00 

an acre. Land in the Gun Lake swamp in Aitkin county 

prior to the construction of s tate ditch number sixty-six 

was offered for sale at prices ranging from ~3.60 to 

$5.00 per acre; but as soon as the construction of the 

ditch was begun, all state land sold as fast as it waE 

placed in the market, and the price or farm landin that 

vicinity is now from $16.00 to $25.0 per acre. In 1912 

the state auditor was selling reclaimed swamp land located 

at about seven miles from the county seat of Roseay county 

for as much as $15.00 and $30.00 an acre, formerly it was 

almost without any value whatever. And it is estimated 
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that an investment of $30,600, in the drainage of 18,000 

acres of state land by stat~ ditch number sixty-nine will 

return to the state treasury approximately $450,000 . For 

the cost of reclamation will be about (~1.70 per acre, and 

the land reclaimed will be sold at not less than $25.00 

an acre. 

Because of the noneavailibility of, and incom

pleteness of the drainage records of the counties of 

Minnesota, it has been impossible to secure much infor

mation throwing light upon the question of the compara

tive efficiency of the state and county systems of recla

mation. While the writer is of the opinion that any com

parison would certainly not be to the disadvantage of the 

state drainage conmission, and believes that it r~s done 

and is doing very efficient work and that its reports and 

figures are correct the reader in drawing his own con

clusions from the following figures ShO lld note t at they 

are derived from the commission's own report. There have 

been some critics of that authority , but it is difficult 

to determine how much their adverse conm:ents have been 

due to an unselfish interest in the welfare of the state, 
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and hov much to fear that the county system of land drain-

age may, as a result of comparison with state work be 

sho,~ to be less efficient than it oubht to be. And in 

cor~ection with the comparative cost of excavation ork 

under the different authorities, it sbould be noted that 

the state commission may often secure bett r terms from 

contractors than the ccunties since the contracts of the 

former are frequently much larger than those of the la ter. 

Average price paid contractors: 

for one cubic yard of excavation: 

In state and co-operative ditches ---------- 9.7¢ 

In county and judicial ditches ------------- 15.7~ 

Average cost per acre of land benefited: 

In state and co-ope.atipe ditches ----------1.17 

In county an judicial itches -------------2.07 

Avera~e esti ted benefit per acre of la be f t d" 

In state and co-operative ditche ---------2. 7 

In county and ju icia1 ditc es -------- ---~.56 

et profit per acee of land benefited: 

In state and co-operati e itche ---------1.70 
1 

In county n ju icial itche ------------1. 

1. Except here special reference 
footnote~1 this chapter is bas 
and 1913 Report of the i neso 10 • 
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Oonc1usions. 

From the fOl. ... egoing discussion of the progress 

that has been made in public swamp reclamation abroad and 

in the ,several state of the AMerican Union, it is apparent 

that the United States has accoMplished a considerable 

amount of drainage work during the comparatively few 

years which it has devoted to the problem of land drain

age; and her experience, as I[ell as that of other 

countries, conclusively demonstrates the practicability, 

wisdom, and profitableness of such undertakihgs. But it 

is also clear that there is still an enormous amount of 

land in this country which, in its present state, is too 

wet for recultivation; and that to render it suitable for 

tillage will necessitate the solution of many difficul~ 

engineering and administrative problems, and the expendi

ture of millions of dollars. Because of the alJ:}ost tota,l 

absence of available public records of the cost and 

expenditure of work done, and the general lac~ of interest 

in the subject it has been difficult and indeed almost 

impossible to secure reliable or an~7here near complete 
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information or statistics, from which to make deductions 

as to the comparative ef~iciency of the different public 

agencies that have been employed in drainage work; yet 

some conclusions of interest or value may be drawn fro~ 

the foregoing chapter~\of this thesis . 

In attempting to rank the American states with 

reference to the progeess which they have made and are 

now making in land drainage, Ohio, Indiana, Iowa and 

Illinois must be credited with having done the greatest 

amount of work in proportion to their original swamp-land 

areas. But while their laws as a ~hole are satisfactory, 

and they must be given the credit of doing pioneer work 

in wet land reclamation, yet the absence of state- -Tide 

authorities has led to unnecessary expenditure which might 

have been avoided, especially in Illinois . At the present 

time, Michi[an, ~innesota, and Missouri, are probably 

doing the greatest amount of effective. work; while Florida 

Louisiana, and other southeastern states, containing more 

swamp lands than any others in the Union, have practically 

given away a large portion of their state lands, and have 
. 

only just begun to make them dry enough for cultlvation. 
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That Minnesota is taking a leading part in public land 

drainage in the United States is apparent from a consider

ation of the simplicity and practicability of her lav1s , 

the work of her state commission, her care in retaining 

the ownership of her swamp lands , and the rapidity , 

excellence , and l ow cost of the nork done by her up to 

the present time . 

If this study has revealed any general prin

ciple it is this : that to atte!.2pt to solve the problem 

of wet land reclamation by aGencies strictly confined to 

artificial territorial divisions, such as the county, 

or in larger problems , the state , is not only illogical 

but economically foolish .- Statutory provisions for the 

co-operation of two or more counties in the same or in 

different states, show that the truth has come to be 

recognized that successful draina[:e cannot be accomplish

ed without a consideration of the whole basin or water

shed involved . The necessities are not essentially 

different from those of the sewerage system of' a great 

city . No -sensible person would think of' building the 

upper end of' the system without reeard to tho lower end, 
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nor of dividing the problem up into districts to conform 

to ward or precinct lines, and the construction of sewers 

in each district without re~ard to any other district, 

the sole object of each being to drain off its sewerage 

on to some other land, without any consideration of 

possible effects upon surrounding territory. In planning 

the sewerage system of a municipality, if we are to be 

successful, we must at the very outset design each portion 

from outlet to the highest point, so that when the whole 

work is completed it will be a single unit, composed of 

different parts workin~ harmoniously together. And like

wise in the draina;:-e of swamp lands, whether the area to 

be reclaimed include ten acres or a million, it must , if 

included in a single river basin, eventually be drained. 

In England, individual holdin~s and districts were improved 

independently of each other, as though they had no common 

interests. As a continually larger part of the land uas 

improved, the work of the several projects came in con

flict more and ~ore, and the work of earlier districts 

was made useless by later improvements. It has been 

estimated that as a result of this lack of regard for 
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drainage basins as a "'Thole, more than the present value 

of much of the fen lands of England has been spent mn 

reclamation worl:, and the conditions, in some instances 

are still unsatisfactory. On the contrary, ·in Holland, 

the very stupendousness of the problem was indirectly 

and to a certain extent an advantage to the people from 

a financial standpoint. For it was impossible for individ

uals to undertake the task of walling out the "raters of 

the sea, and as a consequence, the interests of all the 

people, and the topography of all the territory affected, 

was considered in the solution of the problem, that is 

to be attributed, to a considerable extent, the success 

of the Dutch. The fact that a riven ditch for the time 

being gives some relief to a locality, is no indication 

that it is properly laid out and constructod; it reay be

come useless by the construction of another ditch above 

it, or, being badly planned, may increase the cost of 

drainage belOi7. It is the realization of this truth that 

has been one of the causes leading to the creation of 

state drainage co~issions in a fev states other than 

innesota; that in this state led to the enactment in turn 
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of laws relating to drainare by the, successively larger 

agencies of to'Tnships, county, and state; and, together 

with an increased appreciation of the importance of wet 

land r~clamation in the United States, has led to agita

tion for the participation of the federal government in 

the worl~ of land drainage . 

Al though up to the present ti'ne the national 

government has done nothing further in aid of swamp land 

reclamation than to make grants d:lf land to the states, 

and, in view of the successful activity of persons inter

ested in the irrigation of arid lands in the west in that 

direction there has been surprisingly little agitation 

on the question. Congress has been memorialized on the 

subject , l and there have been several, bills introd~ced 

therein relating to the drainage of overflowed lands 

through federal aid. In 1906 and 1908 S@n~tor Flint of 

California tried to secure the passa[,e of drainage acts 

similar to the irrigation laws of the United States; pro

viding for the co-operation of states, corpor~tions , or 

individuals with the Secretary of the Interior, and the 

creation of a fund to be loaned in assistance to public 

1. 60-2 Congo Record. Vol. 43, p. 1659. Oklahoma . 
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di tch projects . l A somevlhat similar bill was introduced 

into the Senate in 1912 by John Sharp Williams; but'none 

of' these becar.Ie laws . 2 

There has been some ar~~ent aGainst f'ederal 

whole machinery with ref'erence to the issuance of tl1e 

necessary bonds and the collection and r aynent of' inter

oct and principa l thereof' , should be state lerislation 

restinG upon the taxing por.or of' tbe sta te , or upon the 

power of' assessment f'or local improvement ; that the 

national government has neither of' these sovereign powors 

within the states ; and that national irrigation statutes 

a~e to be distin8uished from any that might be enacted 

relating to draina[e , in that in irri[ation work the 

powers of' the federal Government have been exerci sed as a 

proprietor of' arid lands , and not as sovereign,while in 

drainace work it would be unable to act in a proprietary 

capacity , since it oms today very little swamp l~n( s .3 

It is not necessary at this ti~e to entdr into 

a discussion as to the constitutionality of a federal law 

relatinG to drainage tbat would be s 'milar in it provi-

1. 60- 1 Cong o Record Vol . _3 , Sen . Rop . ~89 . Sci . P~ . 
Vol . 97, p . 390 . 

2 . Rhul , A. Collier ' s 1.ag . Vol . 49 , p . 22 . 
3 . Perkins , E. T. Acting President of Second Annual 

Uational Drainar;e Congress , Address at New Orleans 
April 10- 13 , 1912 . 
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sions to national irrigation statutes the validity of such 

has been affirmed by the courts. Suffice it to say that 

there is eminent authority to the effect that such an act 

of Congress would be constitutional. And ~ithout refer

ence to the question of constitutional law involved in 

the matter, it is certain that there are a great many 

arguments in favor of a participation by the national 

Government in the work of land drainage tr~ough public 

action. 

PrLctically all the reasons wlich have been 

advanced in favor of federal aid in irri[ation worl{, may 

also be given in support of similar aid to drainage pro

jects. Not only is this work of reclamation of great 

importance to the health and propperity of the United 

States as a whole, and i~Len6e sums of .oney beyond the 

ability of states or individuals to furnish needed to 

carryon operations until returns COIT'1l1enCe to corne in 

from the sale of reclaimed lands; but the drainaee prob

lam offers better op~ortunities from a practical economic 

standpoint than does that of irriLation. The averaee 

cost of irrigation is ~30 .00 par acre; that of drainaee 
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is about ~5 . 00 or 06 . 00 . 1 Swamp areas are more generally 

in the midst of' more populous territory with already 

developed transportation facilities, the engineering 

problems as a rule are rrore simple, and the land is 

usually richer in itself than arid land . Tben too the 

f'ederal government is already well prepared to undertake 

such activities , for the United States Geolo ~cal Survey 

as the result of hydrographic and topogra~hica1 surveys 

covering nearly a million square mi1es , 2 for several yearn 

has been gradually accuzu1ating a great mass of rraps , 

charts , statistics, and general infoation, relating to 

rainfall, drainage , and watersheds . 

But the principle argument in favor of a parti-

cipation in drainage \lork by the national [overnment is 

based upon necessity . The folly of atte pting to solve 

this problem by means of arrencies VTorking independently 
. 

of' one another behind artif'icia1 f,overnrnontal barriers 

has already been indicated , and has been given as one o~ 

the reasons for the develop ent of state drainage 

commiss~ons . It is also a reason for the control of 

drainage work by the federal government ,henever ver" 

1 . U. s . Geological SULvey esti ates 60 Congo Sen . Doc . 
443 . .itche11 , G. • Hor1d Touay, Vol . 13, p . 777 . 

2 . Uitche1l , G. E . World To ay, Vol . 13, p . 777 . (Thi 
was as early as 1907) . 
Newell , W. D. Addre's at St , Paul 1910 . 
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large areas are to be reclaimed. Without needlessly de

privine any state of its preroGatives or sovereignty, or 

in the least undermining the principles of local self

government , and disregarding the fact tJ2at drainage VTork 

is often inextricably bound up with the problem of inter

state waterways and irrigation, this important fact should 

be considered carefully, and given all the weight that it 

deserves, there are a considerable number of large swamps 

that lie in river basins extbnding t:b..rou["h r:lore than one 

state , and they cannot be drained effectively or economi

cally, or with justice to the inhabitants of each state, 

wiLhout the intervention of sorne interstate authority 

The Disr al Swamp occupies parto of Virginia and North 

Carolina. The Savannah River on the northern border of 

GeorGia, and the Appalachicola on its southwestern border 

have great swa~p and overflowed areas in South Carolina, 

Alabama, and Georgia. Between orth and South Carolina 

there are 8ztensi ve inte:es ta te marshes. The Okefinekee 

swamps of Georr,ia must have their drainage outlets across 

the state of Florida. The Tombigbee Valley in issis~ippi 

lies above the same valley in Elabarra. The Pearl River 
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bottoms occupy parts of Miusissippi and Louisiana . The 

st . Francis Basin extends into both Missouri and Arkansas, 

while the swamp arec..s of the Red River of the north occupy 

Minnesota and North Dakota, and those of the Kanakakee, 

both Indiana and Illinois . In short tIe greater part of 

our swa! p reclarr:ation prob'lems are interstate . 

Not to speak again of the ulmecessary waste of 

time , effort , and money, that results from drainage by 

arbi t rary territorial oreans in disregard o~ topographi

cal considerations, the injustice of such a lack of 

systems upon lando,vners concerned ~ay be illustrated by 

the situation in the st . Francis Basin. On tho two sides 

of the Arl-o:ansas-1l:issouri Boundary line , there are separ

ate jurisdictions, different la~s and processes, and 

engineeDs and drainaro authoritios working independently 

of each other . Missouri has already drained a larGe 

amount of land in the B~sin, and the people of Arkans~s 

are already taxin8 the~selves to pa for the re~oval from 

their lands of this water . And as soon as Arkansas 

carried on reclan:ation work on any laree scale , its land

ovmors will have to spend a considerable part of their 
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ditch-money in the proper disposal of the water which the 

people of Missouri have throvm upon them in draining the 

Missouri portions of the St. Francis Basin. It is clear 

that the logical manner 'in which to solve the problem of 

the Basin would be to drain it as a single unit , and 

assess the cost according to individual benefits in com

plete disregard of state.lines or governmental divisions. 

It ~ay be argued that in such a case the need of con

certed action may be conceded, but that the remedy is to 

be found, not in action by the federal government, but 

in the co-operation of interested states in interstate 

drainage. Yet, in the St. Francis Basin there is not the 

reffiotest possibility of joint action by issouri and 

Arkansas; and up to the present time, there Las not been 

a single successful example of state co-operation in the 

recla ation of an interstate swamp . Som~ authoritr with 

jurisdiction greater than that of any state is needed, 

and t11e longer haphazard work is continued the greater is 

the economic waste. The federal government is the only 

authori ty vli th po 7ers broad enough or jurisdiction suffi

ciently extensive to bring about the recla ation of lnter-
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state swamps; it is prepared to do the work; and itn 

success in the irrigation of arid land:J warrants the 

conviction that it would be a most efficient agent in 

the recla~ation of swa~ps . 
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li1ootnote.li. 

These estimates are based on 66th Cong. Sen.Doc.443, 
and are s01'le\vhat out of date bei11.~ nublished in lcnO, 
but they are the latest aTailable fiRures. It will 
be noted that it is stated that Minnasota ori~inally 
contai~ed 7,332,308 acres, and has relaimed but 1,500,000 
acres: while the state drainage conrnissio~,in its 1913 
report estimates the number of acres oriRinally swamp in 
Minne"ota at 10,000,000, and states that 6,000',000 acres 
haTe been drained. This discrepancy no doubt is due in 
part to the faot that a ~reat aJlounth of work was 
cOl'lple.ted in the s~ate between the years 1910 and 1913, but 
it is partly due to the fact which should be noted in 
oonsidering tkK similar statements throughout this thesis, 
DB. ely that estimates di.ffer oonsiderably and cannot be 
depended upon absolutely for their accuraoy. This is true 
beoause some of the overflowed lands in the united states, 
partiou1arly suoh swamps as the Ever~lades and the okefino
kee, haTe never been thouou~hly xaxx,~ exnlored or 
surveyed, others only by unreliable authorities or not at all; 
and the statements of reoognized authorities· upon the 
Question,such as ~rofe88or Shaler or the offioials 01 the 
TTni ted states Geological Survey, di ffep widely at ti.es, beoause 
one of them in speaking of swamp lands, ay inolude lands 
that are am.maa actually oowered with a few inohes of water, 
ar are tide lands, or are perhaps wet only during a short 
season of unusually heavy rainfall, while another person 
may leave suoh lands out of his esti ~te8. 

Thus it ay oe note0 ~ by a comparis.~ f the 
charts in appendix six that in s.lIe c.unties of' Minnesot 
appal' ntly or s' 'a p land has been drained than was origins. 
to be found in suoh counties. This is to be explained in 
the so. e way as other apparent discrepanoies in the fi~lr s 
or statements jn this theSiS; but it seeqed best to give 
such estimates,and leave them to be consadered QY the rencer 
with this cauti n. 



APPENDIX 2 . ' 

ARIZONA. Arizona Laws 1st Session 191Z Chap. 38. 
(May 16Jl ~12.) Usual aot. Eleotion is held on question 
of establishing a drainage district, all real property 
owners in tDe district who are qualified as electors. 
The d~ainag~ oo~issioners are in two olasses, and ro
t~te 1n of~1c e w1th two years terms, being elected. Spe-
01al elect10n is held on question of bond issues. If 
bonds are insuffioient, then an assessment may be levied 
after the election. Publio purpose is required. 

ARKANSAS •. Kirby' 6 Di6est of Statutes 1904. Secs. 
1414~1450.-- Act of April 23,1903 (Secs. 1414-1450 
Kirby's Digest) was held oonstitutional in Beasley vs 
Gravette, 86 Ark.--- Amended and supplemented by Acts of 
1907, acts 111,432,4'9; Acts of 1909, acts 181 and 279; 
Acts of 1907, act 31~; Acts of 19~1, aots 22+,54,49,136. 
Mandamus is authorized at various stages to compel ao
tion by the boards and oommissions concerned in draimage 
work. and to expidite Troceedings. This is a variation 
from general method adopted in most states to guard 
against delay, which is to prescribe a fixed time within 
whioh a given step in the procedure must be taken or 
completed~ If bonds or interest coupons are unpaid thir
ty days after luaturi ty, a court of chancery, on suit 
brought, may apPOint a receiver to col1eot the taxes as
sessed. Public purpose or benefit is required. 

CALIFORNIA. Statutes 1885,204,Chap.CLVIII, amend
ed by Statutes 1891,262, Chap. CLXXXII. (Henning General 
Laws 1905,pp.370-372.) Statutes 1903, 354, Chap. CCLVIII. 
(Henning General Laws 1905,pp.414-417. Very brief act, 
containing nothing unusual. There are various special 
laws for draining lands in particular counties such as 
Statutes 1865-G6,451; Statutes 1877-78,1037; Statutes 
1913 Chap. 99. Espeoially im ortant of t hese at the pres
ent time are, Statutes 1905,443,Chap.CCGLXVIII relating 
to the Sacramento Drainage Distriot, and Statutes 1915 
Chap.170 relating to Sacremento and San Joaquim Drainage 
Distriot. By Statutes 1900, Extra Session Number 20, 
Chap. XII, of fice of 6ommissioner of Public Works, ap-



pointed by governor for four years, Was oEeated, one of 
his duties being suoh examination and supervision of 
drainage works constructed under the laws of the state, 
as the governor ~ight direot. In general, the California 
laws are so brief, and several steps in prooedure so im
perfeotly treated" or not at all, that it is doubtful 
whether it oan be oited to support the general text 
above as to drainage laws in general. 

COLORADO. Sessi on Laws 1911 Chap.124, expressly 
repealing Se,ssion Laws 1909 Chap.161. Under certain oon
di tions the oounty commissioners may . dispense with an 
electionj but must order one if so petitioned. In absenoe 
of election the county board itself supervises the work 
of oonstruotionj but if there is an eleotion, three di
rectors are ohosen, who have charge of subsequent pro
ceedings, suoh directors , having fixed terms and rotating 
in office. Directors may issue bonds after an eleotion 
on the question. Legality of establishment of the dist
riot cannot be called in question, if one year has 
elapsed without quo warranto prooeedings having been in
stituted. Voluntary distriots may also be organized. In 
general features and to some extent in phraseology th6 
Colorado statutes are similar to those of Minnesota, 
though not quite so oomplete. Publio purpose must be 
found. 

CONNECTICUT. General Statutes Revision of 1902 
Title 40, Chap. 248. (Original aots are of 1861,1862,1864, 
and 1877.) 8eos.4489-4499 and 4513. Aots is very short. 
Authorizes formation of drainage oompanies on petition 
to superior oourt of oounty, whioh fixes bounds of the 
oompany, and appoints two "Soavengers" who oall first 
meeting of the c0mDany, whioh thereafter holds annual 
meetings for the election of clerk, treasurer, oollector 
of taxes, and one soavenger, the last being general man
ager, and estimator of benefits. The oom,any has power 
to open, repair, and enlarge ditches, levy taxes eto. (An 
aot of 1862 provides for a similar organization through 
the justioes of the peace. 

General Statutes Revision of 1902 Title 40 Chap. 



249 (Original acts are of 1711,1750,1821,1732,1846 1673 
1728,1702,1864,1853 and 1858) Secs.4500-4513. Amended by 
P~b1ic Acts of Conn. 1903 Chap.48. Work may also be car
r~ed on under two commissioners of sewers aJpointed by 
the superior oourt of any county on petition of lando~
ers therein, viewers being appointed by the oourt and 
prooeedings supervided by it. The Connecticut laws on 
drainage of marsh land" are very brief and sketchy in 
character, not providing for bond issues, nor referring 
at all to the nece ssity of any publio benefit appearing 
in either petition or findings. 

DELAWARE. Laws of Delaware Volume 13 Chap.444 
(Revised Code of 1852 as amended to 1893, Chap. 59) (The 
original ct is of Maroh 4,1869.) Amended by Volume 15 
Chap. 401; Volume 16 Chap." 90; Volume 19 Chap. 138; Vol
ume 21 Chap.257. (Volume 20 Chap.447 is no longer in 
force having been repealed by Volume 21 Chap.255.) Aot 
is similar to that of Connecticut in simplicity of pro
ceedings, and absenoe of any refe ~: ence to a pub1io pur
pose for the taking of lands of private persons. County 
commissioners have oharge of proceedings until manager 
and treasurer are chosen by taxab1es at their first 
meeting, suoh officers being eleoted thereafter at annu
al meetings. Before work is oommenoed damages must first 
be paid to owners of lands taken or injured. At meetings 
of taxables each one has one vote for every dollar of 
taxes paid by him. 

Laws of Delaware Volume 17 Chap.147 (Revised Code 
of 1852 as amended to 1893 page 570 et seq. in Chap.30.) 
Drainage corporations are authorized, and may enter on 
lands of private owners to do ork and build ditohes,af
ter paying damages determined by oommissioners appoint d 
by the superior oourt. (The original aot was passed 
Maroh 14,1883.) Laws of Delaware 1901 Cha .167 Seo.71. 
(Same as Volume 22,Chap.167.) Similar aot relating to 
drainage corporations. loney for work done is raised by 
taxation of taxables "aooording to the nature of their 
property". (Amended by Volume 22 Laws of Del. Chap. 393; 
Volume 23 Chap.l54; Volume 25 Chap.157; and Chap. 394 of 



Volume 22 by Chap.156 of Volume 25. Volume 13 Chap.444 
is amended slightly by Volume 24 Chap.l54; Volume 19 
Chap. 138; and Volume 25 Chap.l39. Volume 26 Chap. 168 is 
amended by Laws 1913 Chap.160. T!'le folIo ing acts re
late to the incorporations of certain particular named 
drainage companies, and are therefore special in charac
ter, but still in force and effect. ' Volume 19 Chap. 659 
and Chap. 662; and Chaps. 660;663; 665; 668. Volume 20 Chaps. 
46;47; 45148;467-479. Volume 21 Chap.258. (Some of these 
acts amend special acts concerning narned companies orig
inally passed as early as January 22,1831.) The follow
ing acts now in foroe relate to oertain s.ecified dis
triots or counties in the state, and are therefore also 
special in character. Volume 19 Chaps. 661; 664; 6691'667. 
Another special act is Laws 1913 Chap.161. A house 
jOint resolution entitled Laws 1913 Chap.310,named oer
tain persons as commissioners to view the swamps of the 
state, and report to the next loegislature as to method 
of draining these lands, estimated cost of suoh .. ,ork, and 
the value of such lands when reclaimed. 

FLORIDA. General Statutes of 1906 Chaps. 15 and 
16, Seos. 922-960, added to and amended by Laws 1905 
Chap.5378; Laws 1911 Chap.6190; Laws 1913 Chap. 6457. (Or
iginal Act is Aots 1893, Chap.4178.} Petition to clerk 
of county by two or more landowners with bond. Proceed
ings under oounty commissioners. Anyone filing protest 
with bond for costs may oause the county board to ap
point reviewers. Usual act otherWise; and very similar 
even in phraseology to Laws Minnesota 1905 Chap. 230, ex
cept more brief. Public pu~pose n~cessary. 

General Statutes of 1906 Chap.16,Secs.950-960 
(Original Acts are.Acts 1901 Chap. 5053 and Acts 1903 
Chap.5201 Secs. 12 an~ 13.) On ~etition by majority of 
landowners "a publio ditch" may be constructed in pro
ceedings similar to those provided in Chap.15, but this 
act, (Chap. Ie) does not prescribe that the work must be 
of public benefit; it may be merely for benefit of own
ers of private lands drained, unless a lication of 
statute is confined or limited by use of phrase "pub ic 
ditoh" in beginning of act as stated above. 



Laws 1905 Chap. 5377 oreates a board of drainage 
oommissioners oomposed of governor, oomptroller, state 
treasurer, att orney general, and the state oommissioner 
of agriculture" and authorizes the board · to establish 
drainage systems, exeroise the right of eminent domain 
?rganized drainage districts, and levy aoreage tax the~e-
1n not exoeeding ten oents per aore per annum to be 001-
lected by the oounty tax oolleotors. Amended by Laws 1907 
Chap. 5709 whioh itself speoifies boundaries of a single 
drainage district, and levies a tax of five cents per 
acre per annum on lands therein, the proceeds to be ap
plied to their reclamation. (Apparently tre oommission 
now has no longer the power to itself establish drainage 
districts. . 

Laws 1911 Chap.6297 is a special aot creating a 
drainage distriot in Putnam oounty, and is similar to 
taws 1905 Chap. 5377, and to Laws 1907 Chap. 5709, except 
that board of oounty commissioners and their sucoessors 
are to be the controlling au .hority. 

Laws 1913 Chap. 6456. Istablishes the Everglades 
Drainage Distriot; levies a tax therein, and places re
cl~ation work therein un~er the Board of Commissioners 
of the Everglades Drainage Distriot. This board is oom
posed of the governor, comptroller, state treasurer, at
torney general, and commissioner of agriculture, and it 
is given all the powers conferred by Laws 1905 Chap. 5377 . 
and Laws 1907 Chap. 5709. (This act apparently supersedes 
prior aot and is the statute under which state work is 
being carried on at the present time.) 

GEORGIA. Laws 1911 Number 265. Amended by La s 
1913 Number 169. Usual aot exoept that the oourt to hav'e 
jurisdiction of drainage ma t ters in the oounty is oo~ 
posed of the clerk of the superior oourt, to whom the pe
tition is first presented, and the board of commissioners 
of roads and revenues, or if there be no such board in 
the county, then the ordinary of the county. After the 
distriot is established then the landowners in the dis
trict eleot three drainaGe oommissior ers who oonstitute 
a body corporate to oarry on the work, con~emn and ao
quire property, assess costs, and issue bonds of the 



di~trict. (The act is fairly clear, but not marked simil
ar~ty to the Minnesota statute.) A public benefit is ne
c es sary. This is the main act in Georgia. 

Georgia Code of 1911 Article 12, Seos.432-439 and 
5235. (Original acts 'are Aots 1878-1879 p.l?l; Aots 1893 
p.112; Aot~ 1897 p.34; and-Aots 1898 p.54.) Any oounty 
may establ~sh ditches when "it shall judge the same to 
be proper". But evidently consent of owners of lands 
taken or injured is necessary, except in Case of the 
"coast counties" whioh have the right of eminent domain 
and may prooeed to take private property under the gen
eral statutes of the state regarding the exeroise of 
that power. The procedure is the same as that for the 
establishment of publio roads, that is, on application 
to the ordinary, the latter appoints thr~e commissioners 
who must find road to be of publio utility; the amount 
of damages to any individual owner may be referred to a 
jury of freeholders f9r determination. (The statutes r~ 
lating to road procedure are Code of 1911 Secs.640-646; 
678-689.) . 

IDAHO. Session Laws 1913 Chap. 16. Usual statute. 
Petition is presented to clerk of the distriot court, 
whioh oourt appoints three drainage oommi ss ioners to 
have oharge of the work, and oontinues to ap oint them 
for three year terms. Board of drainage oommissioners 
may issue bonds without any eleotion being required to 
give them authority for suoh issues. (Act is not simi
lar to that of Minnesota in arrangement or phraseology; 
~md it might b,e more clearly draim.) 

The statute of 1913 was ~ as6ed as an emergenoy 
aot, the reason given being that there "is no law on the 
subjeot now in foroe in the state". But Session Laws 19l1 
Chap.125 (a mere brief paragraph) had authorized the 
oonstruction of drainage ditohes aoross lands of non
oonsenting owners under the exeroise of the po er of em
inent domain in prooeedings already provided in relation 
to irrigation works. And Laws 1903 Chap.2B6 as amended 
by Laws 1907 Chap.98 (Idaho Revised Code 1908 Title 15.) 
had provided prooedure on petition to oounty oommission-



ers, and the election of a board of drainage oommission
ers. (This act is very similer to the drainage statute 
of Washington, and apparently modeled upon the latter 
law. See Ballinger Annotated Washington Code. Title 27.1 

ILLINOIS. Hurd's R~vised Statutes of IDllinois 
1913 Chap.42. (original act is Laws 1879 p.120. The 
principal amending acts are Laws 1885 p.109, and Laws 
1913 p.260. For references to the very large number of 
acts amending or supplementing the statute of 1879 see 
HUrd's Revised Statutes of Illinois 1913 Chap.42.) The 
petition is presented to the oounty court which appoints 
three commissioners to view the la.nds in the proposed 
drainage district, let contracts, and supervise the work. 
(See Secs. 2, 5,28 and 38 of Chap •. 42. J A jury is im anel
led to determine benefits ana damages to individual land
owners. The usual , proceedings by petition require the 
Signature of a majority of the owners of land in the .ro
posed district representing one third of the area of the 
land, or one third of the number of o ~mers representing 
a majority of acres; (See Sec.2,Chap.42.) but it is ro
vided that on petition of one fifth of the land owners a 
special election ~ay be held to decide whether or not 
the proposed district shall be "organized. This ~lection 
is conducted under the general election laws of the stata 
(See Sec.65 Chap.42.) A publio purpose is necessary. Act 
is typical. 

There is also provision in the statutes of Illi
nOis for procedure in single to'VIlships under supervis~on 
of township officers, commissioners of highways, and JUs
tices of the peace. (Laws 1885 p.l09. Revised Statutes 
1913 Sec.75 et seq.); and an important act o~ special 
oharacter is Laws 1913 p.277 which relates to the Kaskas
kia Island Sanitary and Levee Distriot. 

INDIANA. Burn's Annotated Indiana Statutes 1908 
Chap. 56 Secs.6140-6l74. Amended and supplemented by Acts 
1909 Chap. 2; Acts 1909 Chap.173j Acts 1911 Chap.2~8j ,Acts 
1911 Chap.288; Acts 1913 Chap.342. Drainag~ COIDm18S10ner 
is anpointed by the board of county oommis81oners in each 
county of the state, and is removable by itj the county 



surveyor is ex offioio the second drai.age commissioner
t~e third is appointed by the court if it deems the ini~ 
t1al ~etition sufficient. The petition is presented to . 
the c1rouit or superior court. Drainage bonds may be is
~ued only ~f the oost of the work exceeds ~5,OOO. If land 
lS wholly 1n one oounty, then the petition may be pres8n~ 
ed to the oounty commissioners, and procedure through 
them. Acts 1913 Chap.331 provides procedure for cases 
where a drain affeots ~ands in an adjoining state. A pub
lic benefit is necessary. (S ~ e Burn's Annotated Statutes 
1908 Chap. 56, Sec. 6143.) . 

IOWA. 19th General Assembly Chap.44; 16 G.A.Cha • 
140; 18 R.A.Chap.85; 21 G.A.Chap.139j 17 G.A.Chap.121j 20 
G. A. Chap. 186 j 22 G. A. Chap. 97; 22 G. A. Chap. 96 j 20 G. A. 
Chap.188; 21 G.A.Chap.55j Code 1873 Secs.1207-1216, and 
Seo.1227. Code of 1897 Title X Chap. 2. Secs.1939-1966. 
Usual prooedure through county board. If olaims for dam
ages are made then the auditor appoints the appraisers 
instead of the board of oounty oommissioners. Bonds may 
be issued without any eleotion. Before work is cownenoed 
the olaims for damages must have been paid or seoured by 
persons benefited by the ditoh. In oase landowner wishes 
to OODBt~ot a drain across adjoining land, and oannot 
agree with its owner as to its construotion, appeal may 
be had to township trustees who may establish the ditoh . 
after a hearing, but the petitioner must pay the damages 
awarded by the trustees and costs of the proceedings be
fore oommencing aotual oonstruotion work. 

r$ General Asserubly Chap.44j 18 G.A.Chap.85; 16 G. 
A.Chap.140j 31 G.A.Chap.9; 21 G.A.Chap.139; 29 G.A.Cha • 
78; 30 G.A.Chap.67j 20 G.A.Chap.J86j 31 G.A.Chap.82; 26 
G.A.Chap.46j 31 G.A.Chap.83j 32 G.A.Chap.93; 30 G.A.Chap. 
68; 30 G.A.Chap.69; 30 G.A.Cbap.70; 31 G.A.Chaps.9,85,84, 
86; 32 G.A.Chaps.94 and 95. Code of 10 a Su plewent of 
1907 Title X Chapters 2 and 2A. (The code of 1897 and 
Code Supplement of 1907 have been amended by 32 G.A. 
Chaps.93-95;33 G.A.Chaps.Il' 122; 34 G.A.Cha: s.85-69j 35 
G.A.Chaps.153-159.) Sub districts may be created wit hin 
drAinage districts for more cowplete drair.age of part of 



lands in the distriot on similar proceedings to those 
p~escribed for the original establishment of a drainage 
d~strict. .Toint action of officials of more -than one 
county is provided f or in oases where the proposed ditch 
extends into more than one oounty. In Case the offioials 
of any oounty refuse to oo-operate or aot wi th others 
then on petition the distriot court of any oounty oon~ 
oerned may order the ditoh to be established. 

In the statutes of Iowa a publio purpose is a 
prerequisite to the establishment of a ditoh. (See Code 
1897 Seos.1939 and 1941.) The Iowa prooedure is typioal. 

KANSAS. Laws 1911 Chap.16B. Majority in interest 
of o.ners of land in any contagious body of swamp may 
form a drainage district by signing articles of aS 6 ooi~ 
tion oblicating themselves to -pay the cost of drainage 
works to be constructed, filing the artioles in the of
fice of the clerk of the district court of the county. 
Then smmnons is is sued against non-oonsenting or non
signing landowners returnable at the next term of the, 
district oourt of the oounty, at which time the court 
may summarily declare suoh drainage distriot a publio 
corporation after hearing those who object to having 
their lands assessed for the work. Landowners then eleot 
five supervisers, eaoh aore having one vote. Annual eleo
tions are held thereafter. The supervisors have survey 
and plans made by an engineer, oonfirm assessments after 
hearing, supervise worv, ~ssue bonds, and let contr 10ts. 
The procedure in other respects is the usual one. A pub
lic benefit must appear. (See General Statutes 1909 Seo. 
2987. ) 

Kansas Laws 1911 Chap.1S8 does not fefer to any 
ot r er or prior acts relating to drainage, but is a oom
plete and separate statute on the subjeot. 'l'n'3r e ~ r e , 
however, other drainage lavs still in foroe in the 3tat~ 
Which are of the usual ch~r~ctdr. Th~se p~ovide for (1) 
township drainage; (2) proceedings through oounty cou;... 
missioners wit h appeals to the probate courts; (3) in
stead of such oounty procedure for single ditohes, the 
county board may establish or incorporate p~rman9nt 
drainage distriots, the powers of suoh publ~o cor~ora-
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tions to be e'xercised by a board of five men elected by 
all the taxpayers in the distriotj (This board has usual 
~o'vvers as to superifision, and bond issues.) '4} proceed-

, 2ngs through the distriot oourt in certain Oases. Gen
oral Statutes 1909 Chap.34 Secs.2968-3074. Amended by 
Laws 1913 Chap. 184. ' 

KENTUCKY. Aots 1912 Chap. 132. Proceedincs are 
under supervision of county judge, who orders e~tabli8h
mont of drainage distriot if no exceptions are taken to 
the viewers' report. If exceptions ar~ taken then a jury 
trial may be had on demand. After the drainage distxiot 
is established and the report of the viewers oonfirmed 
by the oourt, the work is under the control of drainage 
commissioners appointed for four year terms by t~e 
county judge, and reappointed by him qS their t~rms ex
pire. The dalllages allowed, "shall be oonsidered separate 

nc1 apart from any benefi t the land ',fould reoeive be
Oausa of the proposed work". The act is the usual one 
exoept that it provides that on petition of one fourth 
or more of the total number of landowners affeoted by 
and owning fifty per oent or more of the total n~ber ' 
of aores in a proposed district, the court must permit 
the distriot to be organized as a separate and distinot 
distriot under the control, not of the permanent drain
age oo~nissioners of the oounty (appointed by the court 
under the above statute) but of a board eleoted by the 
lando\mers. If the total ass'9ssment exoeeds t venty-five 
cents per aore then the board of drainage oommissioners 
may issue bonds for the amount of unpaid ass~ssments, 
after publmoation, and any person n~Jlecting to pay hie 
aseessment when due is deemed to oonsent to the issuing 
of suoh drainage bonds; and in consideration of the 
right to pay his assessments in installments he thereby 
waives his right to any defense against the oolleotion 
of the assessments because of any illegality, irregular
ity, or defect in prior prooeedings. (The act of 1912 
repeals inoonsistent aots, and therefore a)parentJ.y re
peals Kentuoky statutes 1903 Secs.2380-Z4l2A.--Origina1-
1y act of .Tuly 1 J' 1893 superseded or amended by acts of 



Maroh 23,1900; Maroh 21,1902; and Maroh 27,1902.--a6 a.n
ended by aot of Maroh 21,1906, i.~.Acts 1906 Chap. 76, and 
by Acta ,1906 Chap.150, and by Acts 1908 Chaps.23 and 73. 
But the aot of 1912 expressly saves from repeal act of 
Maroh 19,1894 (S'ljatutes 1903 Secs. 2413-2417) and aot of 
M~roh 24,1906 (Statutes 1903 Sec.2417A or Acts 1906 Chap. 
151 •. )' . Aot of Maroh 19,1894 (Statutes 1903 8eos.2413-2417 
and still in force by express exception from repealing 
olause of act of 1912) authorizes counties to drain swamp 
l~nds, and pay for suoh work out of the county levy de
r1ved from the taxation of all taxable property in the 
county, provided that suoh swamp lands oause sickness in 
the county. Aota 1912 Chap.l32 provides that viewers must re-
port as to whether the work will be of publio benefit, 
but there ia no express duty on the oourt to so find. 

Aot of Maroh 24,1906, Chap.151 (Statutes 1903 
2417A, and also still in force by virtue of exception 
from repealing section of Aots 1912 Chap.132) leg9.1iz.es 
and continues corporations heretofore for , .. ed for draina&e 
purposes under the laws of Kentucky. 

• 

LOUISIANA. Aots 1910 act Number 317, amending Aot 
159 of 1902 and Aot 135 of 1906. (The older statute reg
arding drainage is Aot 37 of 1894 for whioh Wolff's Con
st~tution and Revised Laws of Louisiana 1904 Secs.1282-
l284.) Acts 1906 Act Number 103. The statutes of Louisi
ana are leas typical than those of most states, for ex
ample IllinoiS, Indiana, Minnesota. No petition is pro
vided for, and there is oonsequ~ntly no way for private 
owners to institute prooeedings or oompel the publio 9.U
thorities to act, but the po+ice juries must take the 
initiative in arganizing drainage districts. (See aot 
317 of 1910 Sec.l.) Three of the five draina3 B commis
sioners who have oharge of the work in each distriot ar ? 
chosen by the police juries; the other two arB a,ointea 
by the gov.ernor of the state. (See act 317 of 1910 Seo. 
3.) The drainage oommissioners may levy foroed contribU
tions or acreage taxes after petition by the owners of 



the land in the distriot, or aftar an election partic'i
pated in by all the property-owning taxpayers 'Ivho have 
qualified as electors in the district. {SBe act 256 of 
1910. Sec~4.) The drainage taxes are assessed against all 
pr~perty subject to state taxation in the drainage dis
trlot, and not by special oommissioners or drainage as-
3e6so1's, as is usually the Case in drainage proo~edings, 
but by the parish offioials who make the assessments for 
state taxes. (See aot 317 of 1910 Sec.13.) The board of 
state engineers is requirerl to make surveys and estim!:ttes 
as to the oost of proposed drainage works, layoff oan
als and levees, and "perform any and all other services 
in oonneotion with the drain~ge and reclaiming of the 
lands of any distxict that may be required by the commis
aioners of said district". But the drainage distriot must 
p~y all expenses inourred by the board in making surveys. ' 
(See aot 317 of 1910 Sec. 21.) It is also t~he duty of the 
board to give speoial study to the drainage of swamp 
lands. (See Aot 317 of 1910 Se'. 25.) The power and duties 
of the state board of engineers, and of the governor nith 
respeot to the appointment of (some of the members of the 
drainage oommissions, give the state government an oppor
tunity to exeroise some influenoe in the direction of 
better 'lork ~nd the plannin.g of drainq~e nroj eots ~¥ith a 
view 'Q the int~resta of the state at ~arge. 

Constitution of 1898 Article 281 oontains detailed 
provisions relating to drainage. It authorizes municipal 
corporations, parishera, and drainage districts to iS9ue 
bonds for drainage works, thereby recognizinB their 
right to construct drainage works as well as the exist
enoe of drainage distriots, the latter nowhere else in 
the oonstitution being referred to. It has been held 
that the oonsti t 11tion oontempl~tes that drainage die
triots should be separate entities, but that nevertheless 
the legislature mi8ht authorize polioe juries to es~ab
lish drainage distriots. See Mayor etc. vs New Iberla, 
and Bayou eto. District vs New Iberia 106 La. 651. (For 
amendment to Constitution 1898 Article 281, proposed in 
1906~ see Aot 122 of 1906.) 

MAINE. Revised Statutes 1903 Ch~p. 21 Seos.28-35. 



Sta~ute one page in length providing fo r proceeding~ on 
petl.tion through county commissioners,. but daIllages asses
sed by the board after report from viewers 'must be paid 
b¥ petitioners, and there is no provision for organiza
tl.on of a permanent drainage district or the i ,3suanoe of 
bonds" or for appeals to the oourts. Nothing whatever is 
required as to publio oharaoter of the work, and evident
ly it is suffiCient, so far ~s the statute is oonoerned" 
to justify the establishment of a ditch and the taking 
of lands therefo;" merely to find that the work will be 
of benefit to the lands of the petitioners. 

Revised Statutes 1905 Ohap.26 Sec6.42-70. Similar 
to Chap •. 21 Seos.28-35 except that procedure ia by peti
tIon to supreme oourt of the county whioh appoimts three 
commissioners to act as viewers, and have oharge of the 
work, and appeals may be taken to the oourts. Work ~ s 
paid for out of moneys oollected by a oollector appoint
ed by the drainage oommissioners. After the ditoh is 
oonstruoted the proprietors may presoribe rules for its 
maintenanoe at meetings held for that purpose, eaoh owner 
being entitled to vote in proportion to the number of 
acres owned by him. 

It will be noted that these st atutes of Maine ar~ 
similar in their brevity, general provisions, and earjy 
enaotment, to the drain la~s of several other eastern 
states, suoh as Massachusetts, Dela"/ars, Maryland (oode 
of 1911)" New .Tersey, Pennsylvania, Rhode Island, Ver
mont and west Virginia. They are so different from such 
publio draina rr e statutes as those of Illinois, and Minn
esota, for ex:mple, that they do not support the discus
sion of drainage statutes in general as given in the text 
of this thesis, and are merely given to show ~hat th? 
state in which they are in force, are not entl.r'3ly loth-
out drainage legislation. 

MARYL~~D. Laws 1912 Chap. 656. This is now t he 
princi1::>al drainage act of the state, and is typical in 
every respect. There are the usual ,rovisions for the ap
pointment of a board of drainage commissioners, the issu
ing of bonds, and the organization 0: ermanent drainage 



distriots by means of procedure through the oounty com
~is6ioners. Although the statute in its title rec i tes 
that it is to promote public health, convenience, and 
welfare, and the viel/lars ar'9 to report as to that mat ter, 
ret the oounty oommissioners, in establishing the di~ 
~riot have merely to find that the total benefits exceed 
the total oosts. Seo. 27 appropriates ~lO,OOO to aonsti
tute a drainage fund to be l oaned, in sums r~t exceeding 
~ 2,OOO, for the expenses of any ditch project up to the 
time of the establishment of the drain. 

Bagby 's Annotated Code of Maryland 1911 Article 
25 Seos. 36-87. (Original acts forming basis of code sec
tions were passed as ear;y as 1858.) Amended by Laws 1912 
Chap. 54. This is a brief statute 8iroilar to those of 
Maine and other eastern states, and not typioal of drai n
age statutes disoussed in thesis text. (See parag : a) hs on 
Maine statutes supra.) Procedure is under control of coun 
ty oommissioners until the taxables, voting in proportion 
to the amount of taxes paid by each of them, choose a 
board of managers and treasurer 'vho then supervise::) the 
work. The treasurer may by ordinary civil action compel 
payment by those defaulting in meeting their assess-~enta. 
There is no provision for bond issue~, and not ~ing as to 
the necessity of any benefit to the _'ublic. (Some coun
ties are expressly exempted from t~e provisions of the 
statutes. For an example, relating to Somerset oounty, 
see Laws 1912 Chap.80Z.) 

MASSACHUSETTS. Revised Laws 1902 Chap.195 Secs. 
1 .. 16. (Ori ·inal acts are Acts of 1702 Ch3.p.l1; 1795 Chap. 
62;1745-1746 Chap.16; 1885 Chap. 384.) Very brief stat
utes providing procedure throu~h the superio~ court of 
the oounty "hich need merely f1nd that ths dl.toh ill be 
"for the general advantaee of the proprietors". Coomis
sioners are appointed by the court, and assessments col
lected by a collector ~i thout bond issue or the organi
zation of any permanent drainage district. This statute 
is of the same kind as those of aryland and ot her eaBt
ern states referred to in discu98ion of laws of Ma ine 
and Maryland supra. 



Revised Laws 1902 Chap.195 Secs.17-25~ (Original 
acts are acts 1855 Chap. 104 and Acts 1857 Chap.292.) 
't'his is similar to Rev~sed Laws 1902 Chap.195 Secs.l:"16, 
?xoept that prooedure IS through-the oounty oommissioners 
1nstead of through the court. 

Aots 1913 Chap.759. This authorizes the state 
board of agriculture and the state bpard of health, act
ing as a joint board, with the approval of the governor 
and council to t ake wet lands (exoept salt marshes) - un
der the power of eminent domain, and reclaim them by 
p~ison labor, use t \VO years' crops for state insti tu
t~ons, and then sell the lands to form a "wet lands re
cl ~mation fund". $15,000 is appropriated for the work. 
(See alao Acts 1913 Chap.6BB.) -

MICHIGM~. Howell~s Annotates Statutes 1912 Title 
XII Chap. 45 Secs. B366-3477. (Original acts were passed 
as early as 1857, and are very numerous.) Amended by 
Publio Acts of 1913 Number 249. These statutes ~re typ
ical. Each county has an of fioial known as a drain com- . 
missioner. He is elected for a term of two years, and he 
lets the contr ~cts and has general sup~rvision of the 
drainage work. There is provision for the appointfllent of 
a special drain commissioner in cases where the regular
ly elected one is interested in the proceedings. The pe
tition must be approved, and the necessity of the drain 
and ita publio oharacter determined, by the township 
board. In case the drain oommiasioners of adjoining 
counties cannot agree as to matters conneoted with the 
construction of a ditch extending through more than one 
county; they may appeal to t he highway oommissioner of 
the st ate for a settlement of their differenoes. 

MINNESOTA. (See Chapter on drainage procedmre in 
Minnesota.) -

MISSISSIPPI. Laws 1906 Chap.132. Evidently same 
as Mississippi Code of 1906 S9cs.1682-1727. The code 
sections are amended by Laws 1908 Chap.17B; and by Laws 
1910 Chapa. 188-191. This aot, which app ~rently is not 



very oarefully drawn, authorizes proo~edings through 
the ohanoery oourt of the oounty, and oontains the usual 
provisions, and in addition provides partioularly for 
compensation by upper districts to lower ones. Ten named 
counties are excepted from th~ provisions of the statute. 
There is no reference in the aot to any nec~saity of the 
publio purpose of the work appearing. 

Laws 1902 Chap. 70. (Code of 1906 Sees. 371-391.) 
Proo~dure through county supervisors is provided, the 
viewers being nroned in the petition, but the supervisors 
themselves having control of th3 work throughout the pro
ceedings and the oonstruotion of the ditoh. Land may be 
taken unde~ the. general l~ws of the state relating to the 
exercise of the power or eminent domain. 

Laws 1908 Chap. 141 expre3~ly provides that drain-
age bonds shall 'be exempt from state taxation. And LawS 
1908 Chap.147 creates the Tallahatohie Draina.ge Distriot 
and inoorporates its oommission '"hich is appointed by 
the governor for four year terms, and authorized and em
powered to drain the swamp lands of the distriot. 

MISSOURI. Revised Statutes 1909 Chap.41 Seos.5496-
5661. Amended by Laws 1911, Aots of ! aroh 30,1911, p.205; 
April 12,1911, p.222; April 12,1911,P.323j A rtl 12,1911, 
p.225j and by La ... vs 1913, Aots of Haroh 24,1913,p.233j 
Maroh 27,1913,p.267j March 25,1913, p.281. (See the last 
aot espeoially.) These acts are of the usual oharaoter, 
and provide procedure through oirouit oourts, or county 
oourts. Drainage works lO a.y also be constructed by action 
under the supervision of the latter courts -vithout the 
organization of any perma.nent drainage distriot. (The 
Missouri laws a.re very complete, and are, as a rule, 
well draughted.) 

MONTARA. Laws 1905 Chap.106. Ame .ded by Laws 
1909 Chan. 144. Usual act. One drain oommissioner is ap
poi i' ted by the board of oounty commis s ioners for a t 
year term. He reoeives the petition and examines the 
lands without the aid of either vie''V'3rs or en[;inel3rs, 
and layS out the ditch. If releases oannot be secured 
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banks. Then the o\vners eleot men to see to the oon
struction and maintenanoe of the works. This nrocedure 
and aots providing it, are similar to the statutes of ' 
such eastern states as Maine, Massachusetts, and Dela
war~, already referred to. Corporations may also be or
gan1zed. for the draining or proteotion and reclamation 
of tidewater lands. 

Compiled Statutes 19l0,pp.326l-327l. (Original 
aots nrior to 1878.) These provide simple procedure with
out bond issues through highway surveyors and chosen 
freeholrlers. Act is not typioal. (Yanagers of geologioal 
survey are authorized to examine lands, make surveys, 
and adopt drainage system, reporting to the supreme 
court which appoints three commissioners to exeoute the 
work, with pO'ier to make assessments and issue bonds. 
Public Laws l87l,p~25, as amended by Publio Laws l877,p. 
662; P.L.1894,p.268; P.1.l877,p.7lj P.L.1886,P.342;P.1. 
l888,p.208; P.L.1906,p.378. See Compiled Statutes lenO, 
pp. 3276-3284.) Public Laws l890,p.495 as amended by Public LawS 
1903,p.702; and by Public Laws 1904,p.23·9. This is a 
brief township drainage act. 

Drainage is alsO authorized by the oounty author-
ities solely for benefits to public health (See Publio 
Laws l88l,P.265. Public Laws l88l,p.195 as amended by P. 
L.1885,p.Z79; by P.L.,1886,p.4lj P.L.1887,p.50; P.1.l888, 
p.465; P.L.1889,P.14l;1892".47, and l898,P.373); and 
through the court of common pleas, (See Public Laws 190~ 
p.13l as amended by the follo"Ring pub.Lic acts: 19vd, ... ':> . 

280; 1906,P.303;1907,P.674; 1908,P.285; 19l0,p.188; 1 ~1 0, 
p.191.) For further acts in New Jersey sea Laws 1911,PP. 
128 and 155; La~S 1913, pp.162, 192, 632, 670. 

In general the statutes of Ne ''1 .T9rsey do not ex-
pressly require any finding that a given work will be of 
public benefit or utility, except that certain acta pro
vide for reclamation for sola purpose of improving the 
pub~ic health. (See paragraphs above.) 

NBW MEXICO. Laws 1912 Chap.84. The prooedure is 
through the distriot court only. The stat~te is clearly 



drawn, and oontains the usual provisions, exoept that 
one of the grounds of objeotion whioh may be urged at 
the first hearing, in addition to the usual ones suoh as 
th~ insuffioienoy of the petition, is "the oonstitution
a11ty of the law". There is no mention of the neqessity 
o~ publio benefit from the ditoh; the oourt need merely 
f1nd that it will promote agrioultural interests. And 
at the first hearing the oourt is oonfined solely to l~ 
gal questions suoh as the suffio :. enoy of th9 petition, 
and oannot exeroise its disoretion as to the possibility 
of the oosts exoeeding the b9nefits form the ~ork, but 
must appoint viewers if the prooeedings thus far are le
gally valid. To this extent, and with referenoe to the 
provision relating to "the oonstitutionality of the 190 ", 
the New Aexioo statute is very similar to La s yoming, 
Chap. 95, and probably based upon it. 

NEW YORK. LaWs of 1909 Chap.ZO. Amended by LaWs 
1910 C~ap.624. Usual statutes. The prooedure is throuvh 
either looal oourts on petition of the o;t,ners of a aj
Ol'ity in acres of the land to be dr ined, OI, through a 
representative of the oonservation oommission oting on 
the advioe of the state engineer. In the latter oase the 
initial petition need not be signed by more than one er-

son. 
NORTH CAROLINA. La s of 1909 Chap.442. La a of 

1911 Chap. 67. T~e drainaGe le s of t'e st te oontain 
nothing unusual, exoept that the petition is f1 ad ith 
the olerk of the sunerior oourt of the county ho may 
himself order the establishment of a dit h. He k epa 
drainage reoord. APpeals may be oarried to the sU9re e 
court of the state. After the drain ge distr"ct has been 
estab is:led three drainage 00 issioners are a.;o oint d 
by the SUIJerior oourt of the oounty. One of the vie er 
must be an engineer. Bondholders may 00 el the 1 vy of 
assessments by mandamus on six mo. thIs de! u t in the 
payment of either prinoiple or intp.reet. 

NOR~H DAKOTA. La s 1895 Ch •• 51. 
1903,Chap.80j L~ws 1899, Cha .79; La e 9 

end d by La S 
,0 •• 59; and 



by Laws, 1907, Chaps. 93 and 94; and by LawS 1911 Chaps. 
124 and 125. The prooedux~ is through the oounty oommis
sioners, and the ditoh must be found to be of publio ben
efi t. The lal:i' s are rather brief, and oontain no unusual 
feature. . 

OHIO. Page and Adam's Annotated Ohio General 
Code 1910, Seos. 6442-6535. Am~nded by Laws 1913,p.185. 
This is a typioal publio drainage statute simi18r to 
those of Illinois and Minnesota. tIury trials ID3Y be had 
on demand. P£ooeedings under th~ oounty oommission~rs' 
supervision by this statute. Page and Adam's Annotated Ohio General Code 1910, 
Seos. 6536-6563 (48). Amended by Laws 1911,PP.313-314, 
and pp.575-585; and by Laws 1913,p.185. This statute 
provides for joint aotion of th~ boards of oounty oom
missioners in oases where a ditoh extends through more 
than one oounty. It oontains no !Jeouliar provisions. 

Paee and AdMtl'S Annotated Ohio General Code 1910, 
Seos. 6564-6595. By this aot similar prooe~ding6 are pr~ 
vided for in oases where a ditoh may ~xtend into a ooun
ty in an adjoining state and be of b~nefit to lands 
therein. All of the general drain la,vS of Ohio require a 
finding that the ditoh will be of publio benefit as a 
oondition preoedent to its establishment. 

OKLAHOMA. Revised LaVS 1910, Chap.27. (Original 
aot is aot of August 24,1908.) Amended by LaWS 1911 
Chap. 132, and by LaWS 1913,Chap.115; and Laws 1913,Chap. 
166. This aot oontains the usual provisions for prooe
dure through the oounty oommissioners, an~ for joint ao
t ion of oounty bOards in ases where the (train extends 
into more than one oounty •. To justify t' _e taking of ri
vate property and the establishment of the drain~ i~ is 
suffioient that the ditoh may be of ublio benef~t or 
of agricultural interestS." 

OREGO. Lord'S Oregon La s 1910, 60S. 6126-6 46, 
and 6163-6166. (original acts are La'''s 1889,P.25; La s 



lS91, p.47; Laws 1909,Chaps.177,44, and 133.) Am~nded by 
Laws 1911, Chaps. 142;241; and 250. These statutes provide 
for the customary procedure through the county court on 
petition of twenty-five of the owners of lands "suscep
tible of one system of drainage," suoh petitiom giving 
t11 e names of thr'ge persons willing to serve as trustees 
for one year. Petitioners make by-laws signed by a major
i ty of persons owning land in t ,he district, and providing 
a method for appointing subsequent trustees to oarry on 
the work. TIle drainage district may bring an ordinary 
civil action to condemn lands. The statutes do not ex
pressly require any finding that the ditch will be of 
publio benefit or utility. As to eminent domain for 
drainage purposes in Oregon see LaWS 1909, Chap.216,p.342 

. amended by Laws 1911, Chap. 238. 
Lord's Oregon Laws 1910, 8ecs.5791-5799. (Orie t .al 

aot is LaWS 1868,p.21. Amended by Laws '1905, Chap.149.) 
Amended by Laws 1913, Chap. 52. Simple procedure through 
the oounty court for buil-dung a single ditch, without 
permanent organization or bond issues, without necessity 
of publio benefit ~earing, and with damageS paid before 
work commenoed. Lord'G Oregon LaWS 1910, 8ecs.6147-6162. (OriGinal 
acts are LawS of 1895,p.ll7; 1909,Chap.l46;1905,Chap• 199; 
1907,Chap.146.') Usual prooeedings through county oourt, 
but adapted to the drainage and protection of tide ater 
lands by diking districtS. Lord's Oregon LawS 1910,8ecs.5800-5812• (Original 
act is LawS 1880,p.53. Amended by Laws 1882, p.56.) Re
lates to the organization of a drainage distriot in ash
ington oounty, and is therefore special in ohar~oter. 

LawS 1911,Chap.172 authorizes the f~rmat10n o~ 
drainage corporations with the power of em1nent doma1n. 

LawS 1913,Chap.ll.authorizes the state land board 
to contract for t~e drainage of lakes and swamps, and the 
sale of such lands to the reclaiming contractors. (Evi
dently similar to policy adopted by Florida for a time. 
See chapter on work in states othet than Yinnesota.) 

p'fi!lmSYLVANIA. Act of April 4th 1863. (~ee Pur
don's Digest,pp.289-290, volume 1.) Very brief aot pro-



viding for petition to the court of quarter sessions and 
the payment of damages by petitioners before constru~ting 
works, a publio purpose not being expressly required and 
no permanent organization provided. ' 

Acts of April 5,1870; May 9,1871; June 15,1871· 
and May 19,1871. (See Purdon t s Digest, pp. 290-292, volum~ 1) 
~i~ilar act not, requiring public purpose, but not author
~z1ng the assessment of any benefits against non-consent-
1ng landowners. Both statutes are like those in other 
eastern states such as },{g,ssachusetts,Maine,New ,lersey, 
Delaware, Mary~and. 

RHODE ISLAND. LaWS 1896,Chap.76. Statute similar 
to that of Pennsylvania, briefly providing for proceed
ings through township ·authori ties, with costs paid by 
petitioner, and publiC purpose ignored. , 

SOUTH CAROLINA. LaWS 1911, 27 Statutes S. C. p. 92. 
This. is the usual act and is similar to that of North 
Carolina. It provides that the clerk of the court of com
mon pleas of the county shall perform the funotions usu
al to board of county commissioners or county judge. He 
arpoints a board of drainage commissioners to supervise 
the work, and issue bonds etc. About seven counties are 
expressly exoepted from the provisions o~ the statute. A 
public purpose is necessary. This is the principal stat-
~te now in force in the state. 

Aots S.S.1912,Number 411. This is a very brief at 
authorizing procedure through county commissioners who 
appoint the drainage commissioners who act as viewers and 
also sup~rvi6e the work. But some steps are left out; nO 
bonds are authorized; and although the petition may state 
that the ditch is for the promotionrtof public health, or 
to advance agricultural interests rt , no finding as to p~ 
lio benefits is necessary. There are many special acts relating to particular 
counties, such as Code of 1912, volume 1, Sec.2196 et 
seq. but they have been he~d unconstitutional. See State 
vs Hammond,66 8.0.300. (AS to these see also Code 1912 
Sees. 2239-2265.) 



. Laws 1907, 25 Statutes S.C.,p.524. Governor on 
pet~tion of the majority of representatives to the' state 
~eg1s1ature ~rom any ooun~y, may appoint with their ap
~roval a san1tary and dra1nage oommission for that coun
t y, to have charge of public drains already built and to 
make surveys. (AS to drainage laws of South Caroiina 
see also Aots 1912~Pp.92;101;113;107;715;731, and Aots 
1913,pp.65 and 69.) . 

SOUTH DAKOTA. LawS 1907,Chap.134. L~."'tS 1909, 
Chaps. 69; 127;102; Laws 1911,Chaps.129,130;131. See also 
Compiled LawS of ~outh Dakota 1909, volume l,Chap.25. 
Usual prooedure through oaunty oommissioners, but state 
engineer reoeives copies of the petitions, and has some 
P?wers as to examination, reoommendation, and supervi-

01on. 
TENNESSEE. Public Aots 1909, Chap.185. Amended 

by Publio Acts 1913,Chaps.25 and 37. Usual aot with au
thority vested in the county oourt. Pub1io purpose nec-

essary • 
. TEXAS. Aots 1895, p.l51. }mended by Aots 1897,p. 

95, and Acts 1899,p.242. flots 1889,P.95. flots 1905,p.212 • 
. Aot s 1907, p. '?8. Acts 1909,P.·?A. See Revised Civil Stat-
utes of TexaS 1911, Title -47. Typical acts with aotion 
through commissioner's court of the county. And Revised 
Civil Statutes 1911,Secs. 1261-1267 authorized the forma
tion of drainage oorporations. These acts being indefin
ite and unoertain, however, are evidently supArseded by 
General LawS 1911 Chap.llB,and General LaWS 1913,Chap.36, 
but the prooedure in general is the same. General 1a s 
1913,Chap.28 provides a means of winding up the affairs 
of districts orrranized under the old statutes. In Texas 
a publio benefit must be found to authorize the ro rk. 

UTAH. Compiled 1a-:;S 1907, Ti tle 20. Bri ~f act oon
taining nothing unusual. County oommissioners may organ
ize a district without finding it of pub1iO utility, and 
then landowners elect the trustees to oarry on t e ork, 

issue bonds,eto. 



VERMONT. Publio Statutes 1906,Chap.182. Not a 
statute supporting the text disoussion but similar to 
those of maine, Massachusetts, New ,Jer~ey Delaware 
Pennsylvania, and Rhode Island. ' , 

VIRGINIA. Acts 1906,Chap.188. iots 1910 Chap. 312 
amended by Acts 1912, Chap. 159. Similar to law of North ' 
C~rolina, except that procedure is through the county 
c7rcuit court itself instead of its clerk. A publio bene
f~t is made n~cessary by the act. No unusual provisions 
requiring comment. . 

WASHING~ON. LaWS 1895,p.27l. Amended by LaWs 
1905,p.360j 1909 extra session p.47j 1909,p. 563; 1901, • 
l8l;1907,PP.10l,376,219,669;1903,P.42;1909,P.690. See 
Remington and Ballinger'S Code Annotated. Secs.4137-418l. 
Amended by LaWS 1913, Chaps.42 and 86. Proc~edings under 
control of county commissioners who order an election to 
determine qu~stion of establishing drainage district, and 
to choose drainage commissioners, if they find t 11 at the 
proposed work will be of publio benefit. If additional 
works are desired, the drainage district petitions the 
superior oourt of the county, which must find them a 

public benefit. LaWS 1895,P.304. Amended by LaWS 1905,P.177;1899, 
P.187;1901,P.226;1907,P.175;1909,P.630. See Remin~ton 
and Ballinger'S Annotated Code se06.4091-4136. Amended 
by Laws 1913,Chap.89. These are similar statutes relat
ing to d~king districts for the tidewater counties. 

LaWS 1909,P.789. S~~ Remin~ton and Bal1inger ' s 
AnnotRted Code 86cs.4182-4214. Ditohes and dikes in more 
than one count; may be construoted by joint action of 
oounty comlliission~rs, notioe b~ing · given to them by the 
commissioner of public lands of the state, LaWS 1913 Chan.60. Creates a state department of 
agriou~ture, and'by sao. 12, one of its duties is to make 
surveys of lands affected by drainage proj~cts and a 
cl~asification of them. LaWS 1895,p.142 and amendments thereof provides 
for payment of expenses of work already done under La s 



1~90, whioh was deolared unoonstitutional in Askam' vs 
Klng County, 9 Wash. 1, and in Skagit County vs Stiles 
10 Wash.388, as perlIlitting the taking of private prope~ty _ 
for a private purpose, and superseded by Laws 1895 p.271. 
wbich requires a public benefit to appear. As a re~ult 
of similar adverse deoisions, Rem. ~nd B.'s An. Code 
Seos. 4215-4267, 'as ' amended by Laws 1911, Chap. 97, is su-
perseded by Laws 1913,Chap.176. ' 

WEST VIRGINIA. Code Virginia 1860jChap.124. - S~e 
Code of West Virginia 1906, Seos.3189-3191. Merely two 
brief paragraphS mot requiring publio purpose, providing 
no permanent organization; requiring expenses to be paid 
by petitioners, and therefor similar to aots of other 
eastern states suoh as Maine. 

WISCONSIN. Statutes 1913 Seos.1379(ll) to 1379 
(31e) (original aot is Laws 1991, Chap. 401. Frequent am
endments~) '['he ohief aot. A permanent drainage distriot 
may be formed by petition to the oircuit court. A publio 
purpose is necessary. Nothing unusual, except that the 
petition must contain a report from the college of a[ri
culture as to soil, probable costs and benefits,etc.; qnd 

, there is provision for adeterminat ion of the consti tu-. 
tionality of the law by the circuit oourt at the first 
hearing. '['his however differs from the Ne\V Mexioo stat
ute, in that in this oase the judee must not only find 
'the law valid, but must also find the work _' f .)ublio ben
efit. '['his is similar to the yorning statute as to con-
st i tutionali ty. Statutes 1913, Secs.1372-1379. (Original act since 
often amend~d is Acts 1862,Chap.398.) '['ypical county 

board act. Statutes 1913, Secs.1359-1367. (Origina~ is Acts 
1862, Chap. 398.) Brief la i relating to to vn dral.ns, and 
oontaining nothing unusual. ' In isconsin a publio purpose is necessary. (St t-

utes 1913,Rec.1379(14).) (Prof. E.R.Jones of the University of Wisconsin,in 
a letter to writer April 17,1912, pointB out that the 



~hief obj ection to the drainf3ge dist'rict laW is that it 
1S rather cumbersome in its initial steps, so that legal 

.costs are very large, and average 20% of the entire ex
pense of the drain, in once case b~ing 40%.) 

WY?MING. LawS ~911,Chap.95. Usual act through 
t~e distr1ct court" WhlCh, however, must appoint commis
s~oners if it finds that petition, and notice are suffi
cl.ent, that it has secu:red jurisdict,ion, and that the 
law is constitutional. In this last respec~ the laW is 
like that of New MexiCO (LawS 1912,Chap. 84.) but differs 
from it and is similar to that of Wisconsin in that a 
public benefit must appear to the court in Wyoming. 

SUMMARY. States without general drainage stat
utes are two: Alabama and New Hampshire. Statws with brief,older,and more pri-
vate laws are ten: Connecticut, Delaware, Maine, ary
land (Code of 1911), Massachusetts, New Jersey, Pennsyl-
vania, Rhode Island, and v~~ontl and West Vireinia. 
~l of The other states have BtatuteB in Sen-
~ill type Bet fortii'in the text of the theBiB. 

Although in some states because of the 
statutes reading in the alternative as to the necessity 
of a BpecifiC finding that a given ditch will be of pub
lic benefit, (e.g. that court shall find that drain will 
be of publiC benefit, or inorease the value of abricul
tural landS) the questiOn is somewhat in doubt,yet it is 
probablY Bafe to Bay that all the dr~inage lawB re1uire 
such a benefit to appear,except the following thirteen, 
wbioh are tbe Bame BB the ten eaBtern BtateB named above 
and New exico, Utah, and Mississippi (LaWS 1906,Cba • 
132. ). (Of cours. some of tM Ne, Jersey laws are Bolely 
for publiC health purposes.) 

, 



Year 

1858 

1866 

1867 

1874 

1877 

1877 

1878 

1879 

1883 

1885 

1887 

1889 

1893 

1895 

1897 

1899. 

1901 

APPENDIX 3. 

Draina8e Laws of Minnesota. 

Ohapter. 

73. 

27. 

40. 

57 

55. 

91. 

39 

38. 

108;139 

25;51;69;71. 

97;98;99. 

168. 

152;221 

81;164;82;84;95;96;293;378;403. 

105;180;~28;103;318;142;155. 

274;323;34~ • 

76 ;90'; 258; 381. 



1902 

1903 

1905 

1907 

1909 

1911 

1913 

APPENDIX 3 con t t. 

38;39. 

178;311;315;285;386;188;217. 

230;106;157;145;247;180;311. 

~9;371;366;191;75;330;448;470;367;138;246;363;72;9. 

377;469;127;207;336;375;471;422;257;44;83;10;191; 

118;119. 

113;384;370;278;138;54;292;273. 

2;4;463;22;145;179;208;235;335;528;379;567; 

568;578; 
A~ts, special in character, relating to drainage. 

Ohief1y authorizing the drainage of lands specified in the 

act, or the lowering of certain lakes for drainage pur

posee, or making small appropriations to aid in the drain

ing of certain property. All of the following acts are 

epeoiai except those marked ••• which are in the general 

laws. The numbers are those of chapters. 

1875 

1876 

1877 

1879 

152,157, 159. 

190, 192, 193, 194, 195. 

127, 246. 



APPENDIX 3 Oontt. 

1883 257, 267, 268, 309. 

1885 69, oh p. 231, 192, 193, 216. 

1887 222, 241, 357. 

1889 358, 389, 320, 127, 540, 300, 124, 557, 98. 

1891 G. 60, 162, on p. 319, 408, 482. 

1893 G. 241 on p. 396. 

1895 G. 403 on p. 807. 

1897 G. 103 on pp. 171, ' 176, 139, 187, and c. 155. 



APPEI~DIX 4. 

Drainage Oases in t he Minnesota Supreme Oourt. 

Bowler ve. Renville Oounty. 

Moody vs. Brasie. 

International D.& I. 00. vee Freeborn Oounty 

State ve McGuire 

Anderson vs. Meeker Oounty. 

Dresser ve licollet Oounty. 

McMullen vee Freeborn Oounty 

Schumacher vee Wright Oounty. 

Prahl va. Brown Oounty. 

State ve Ieanti Oounty. 

Billeborrow vs. Pierce. 

Heinz vee Buc~· 

State VB poez. 

state va. Buckham. 

Killer vs. Jeneen• 

lurriee vee Virgens • 

lohnson vee Morrison County. 

Curran vee Oounty of Sibley 

105-26. 

104-463 

158 Fed. 

109-88 

46-237. 

76-290 

93-16. 

97-74 

104--227 

98-89. 

101-271 

104--389 

106-198 

108-8 

102-391 

104-71 

107-87 

47-313 

270 



APPENDIX 4 con tt. 

Witty vs. Oounty Oommissioners. 

Lien vs. Oounty Oommissioners. 

State ex reI Utick vs. Oommissioners of Polk. 

76-286 

80-59 

87-325 

Kinn. Canal and power Co. VS. Koochiching County 97-429 

State ex real Schubert vs SUps. of Town of 
Rockford 

Gaare vs. O. Oommissioners of 01ay Oounty 

State ex reI Jobnson vs. Orosby 

Oounty of Lyon vs. Lien et ale 

State ex reI vs. Baxter 

Kipp va. Da.wson. 

Lager va. Oounty of Sibley. 

State vs. Lindig. 

State ex reI vs. Quinn 

dohnson vs. Oounty of Morrison 

In re 3udicial Ditch Numb~r One. 

Oounty of Meeker vs. Schultz. 

Wheeler vs. Almond r 

Rasmussen vs. Town of Hutchinson. 

Ziemke ~s. Hohenstien. 

102-442 

90-530 

92-176 

105-55 

104-364 

31-373 

100-85 

96-419 

108-528 

107-87 

124 N.W.227 

110-405 

110-503 

111-457 

111-542 



APPENDIX 4 con't. 

State vs. Johnson. 

Township of Martinsburg ve. Butler. 

Mulgrew " Boyce 00. vs. Oounty of 'reeborn. 

Bi1sborrow vs. Pierce. 

State vs. Tuck. 

State ex reI Haney vs. Olark. 

Slingerland vs. Oonn. 

State vs. MoGuire. 

State ex reI Hadler vs. District Oourt. 

Meiz vs~ Oounty of Wright. 

state ex reI Kenny vs Nelson. 133 N.W.1010 

Kelling vs. Edwards. 
134 N.W. 221 

Van Pelt vs. Berti1und. 
134 N.W. 226 

Lindberg vs. Morrison Oounty. 
134 N.W. 126 

State ex reI Pederson vs Watts. 133 N.W. 971 

111-255 

112-1. 

112-5. 

112-336 

112-493 

11.2-516 

113-214 

114-281 

114-424 

114-448 

Jan. 5, 1912. 

Jan. 19,1912. 

Jan. 26,1912. 

Jan. 19,1912. 

Dec. 29,1911. 



APPEnDIX 4 con tt . 

Kelling vs. Edwards. 

Lindberg vs Morrison County. 

In re Madsen. 

Dahlberg vs. Lundgren. 

Gourd vs. Morrison County. 

Jacobson vs. Lac ~ui Parle Oounty. 

" 

In re Judicial Ditch 10. 14 of Martin 
Oounty. 

Gieb vs. Morrison Oounty. 

In re Morrison Oounty. 

state vs George. 

Fairmont Oement stone Mfg. Co. vs. 
Davison. 

In re Judicial Ditch Bo. 4 of Traverse 
and Big stone Oounties. 

Olay Oounty ve. Olson. 

134 N.W. 221. 

134 N.W. 126 

135 N.W. 1003. 

136 N.W. 742 

136 N.W. 874 

137 .W. 419 

138 N.W. 675 

138 N.W. 24 

139 N.W. 286 

142 N.W. 945 

142 N.W. 899 

142 N •• 802. 

143 N.W. 970 



Appendix 5 - Chart A. 
Origissl Area af Swamp, et,and Overflowed Landa in Minnesota Counties. 
Aitkin.529,S80. 
Aneka.50,000. 
Beoker.50,000. 
Beltrami.l,451,520. 
Brown.77,4S0. 
Carlton.70,000. 
Ca8s.316,240. 
Chippewa. 20, 900. 
Chisago.15,OOO. 
Clearwater. 72,000. 
C1ay.230,000. 
Ceek.l02,159. 
Cottonwood.19,OOO. 
Cre. W1ng.127,000. 
Dalota .12, 300. 
Faribault.28, 000. 
Fi11.ore.23.000. 
Freeborn.154,000. 
Grant.53,000. 
Hubbard.77,000. 
Isanti.20,OOO. 
Itasca.590,600. 
Kanabec.42,000. 
Kandiy h1.S0,120. 
Kittson.lS4,000. 
K ochiching.l,OOO,OOO. 
Lao Qui parle.51,OOO. 
TJake. 798,600. 
~e Sueur.12,000. 
Jinco1n .12, 000. 

T,yon.18,OOO. 
Mahnomen.50,000. 
Marshall.25S,240. 
M'artin.45,180. 
Meeker.27,120. 
Mille ace.34,000. 
Morrison.20,000. 
Mo'W ere 20, 000. 
Murray. 55, 296. 
llobles.12,0()0. 
Noman.50,OOO. 
Ottertail.162,000. 
rine.293,OOO. 
polk.174,OOO. 
ed T,ake. 202,175. 

Redwooa.120,000. 
Renville.120,OOO. 
Roseau.533,6S0,.. 
st.~ouis.l,392,160. 
Sibley.36,300. 
stearns.40,OOO. 
Steele.I6,OOO. 
stevens.44,960. 
SWift.57,OOO. 
Tedd.45,OOO. 
Travers. 42 ,OOO. 
Wadena.SO,OOO. 
Waseca.27,016. 
Washington.15,360. 
Wilkin.50,OOO. 
Yellow 11 edicine. 51, ooe 



Note to A~pendix 5 - Chart A. ~ 

These esti ates are contained in 1913 report of.state 
drainage commission, and were pr pared from personal 
surveys and examinations,official rec rds,esti tes of 
county official ano other sources. The fo1.1ow:i..ng • 
counties,because of the s 11 amount of swa p lands 
wi thin their borders or the absenoe of: t3n:y, haTe been 
omitted froD the chart. 

Benton.10, 000. 
Bigstone.3,100. 
Blue ~arth.4,000. 
Carver.2,200. 
Dodge.l,OOO. 
Douglas.7,874. 
Goodhue.4,400. 
Hennepin.None. 
Houston.2,200. 
Jackson.4, 000. 
McLeod.9,OOO. 
Nicollet.5,500. 
01 stead. Nene. 
Pllrpe st one. None. 
Pope.3,500 . 
Ramse y • 'N one. 
Rice.5,300. 
Rock.900. 
Scott.860. 
Sherburne.10,OOO. 
Wabaaha.10,240. 
Watonwan .6,OOO. 
Winona . 9, 600. ., 
Wright.3,OOO. 

Area of Minnesota -
Land Surface -
Lake Surfaoe ':"' 
Swa p and Area 

53,943,378. 
50,355,379. 
3,943,379. 

10,112,720. 

,i 



Total 
and 

A1>"peml'1x -5 
num1ier" f 8'ere.s \ 
judicia.l <ti eMs 

f< 

" -> , 
- Char~]J. 

• .land l>M&1:Ytei. -by. tr 
Minnesota OOUV ies. * 
-f <. ~(' J « 

/ 

,. 



Note on appendix 5-chart B • 

Wadena county having drained 28,383 acres is 0 itted ,~s weil 
, 

.. us all counties which have drained less than 20,000 acres each. - . 
~or tnese see appendix 5- chart Bl . 



1 
2 
3 

5 
6 
7 
8 

• ounti 



APpendix 5 - Chart C. 

ATerage price per yard paid oontractors in Ml.°nnesAta 
v oounties.(In oents) 

Mille T.aos.15.5. 
Murray.12. Ai tkin.lO.3l. 

Anoka.14. 25. 
Beoker.12. 
Bel tra i .14. 
Benton.15.1 

; Big stone .16.71. 
Blue marth.17.23. 
Brown.12.5:3. 
Carlton.15. 55 • 
Carver.II. 2 • 
Cass.ll. 
Chippewa.ll. 
Chisage.15.36. 
Clay .12.90 • 
Clearwater.15 •98 • 
C ttonwood.16. 
Cr w 'l'ling.15 • 
Dakota.12.59. 
Dodge.9. 
Douglas.12.4. 
lar ibault.9. 
Hlreeborn.9.07 • 
Grant.IO.34. 
Rennepin.19.87. 
Hubbard.12. 76 • 
Isanti .11.91. 
Itasoa.22 • 
Jaokson.ll. 
Kanabeo.16 •2 • 
Randiy hi.10.05 • 

i ttson.12.6. 
Kooohiohing.25. 
~ao Qui parle.13.5. 
te sueur.15 • 
oinooln.14. 

TJyon.16 • 
MaLeod.IO• 
Harshall.ll •7 • 
artin.12 • 

Meeker.17 • 

l\TioolJ et .11. 
'Nobles.12 • 
"trorman.14. 
ottertail.14 • 
pennington.12.66. 
Pine.14. 
polk.13.l8 • 
pope.ll. 7• 
Ra sey.17. 
Red ake.10. 5 • 
Redww d.9.6. 
Renville.ll. 
ioe.12 • 

'Roseau.13.63. 
scott .1 2• 
Sherburne •13 • 
Sibley. 0.* 
stearns.15 • 
step,le.8. 
stevens.12 •64 • 
swift. II. 
Todd.15. 
Traverse •9 •5 • 
wabasha.10 •5 • 
wadena.12.3. 
. aseoa •8 • 
washington.lO•4 • 
watonwan.1 2 • 
Wilkin.13. 
Winotla .12. 
Wright.14. 
yellow [edicine.14.5. 

*Report of state dina, 
commission for 19 3,upon whio this 
chert is OBsed,gives sibley oounty 
at .10¢,evidentlya cl rioal err r. 

In considering thiS chart as well as others re sting to the cost 
of werk done,it should be re e bere that in so e c unties th 
engineerlng work is ua ore s1 pIe than in othero,t eland 
with such a slope as 0 be easier drained than 6n SO e oth r 
aountles,or the projects larger, nd thor fore contract rS 1 waring 
their prices on sccount of the Bize of the j s let. 
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Appendix 5 - Chart • 

Total number of acres benefited in Minnesota by st te ditches. 

Counties are listed in order as to a ounts drained in each. 

county. Acreage. cost. 

1. Roseau. 487,036. 564,727. 
2. Marshall. 153,268. 140,326. 
3, Kittson. 143,619. 158,590. 
4. Aitkin. 142,257. 137,607. 
5. polk. 70,787. 72,056. 
6. st.; .. uis. 54,300. 53,885. 
7. Kooohiohing. 51,200. 52,415. 
8. Norman. 29,000. 32,018. 
9. Itasoa. 21,000. 24,343. 

10.Clay. 20,000. 24,854. 

ll.Traverse. 17,000. 19.563. 

12.Wilkin. 15,500. 19,241. 

13.Beltralli. 5,500. 7.619. 

14.ottertail. 3,800. 4,757. 

15 .Hubbard. 3,670. ,733. 

16.Red Lake. 2,500. 3,188. 

17.Wadena,. 1,600. 1,846. 

18 .Cl e arwa te r. 1,000. 2 199. 

19.Becker. 600. 878. 



Appendix 5 - Chart G. 

ATerage net profit per acre i on lands drained by ceunty 
and judicial ditches in Minnesota. (i.e.differences 

1) 1s een aTerB.ge per acre cost of drainage, and average 
per acre benefits assessed.) Based on figures in 1913 
report of the state drainage co.mis$ ~. 

1. Faribs.ul t _ - - $14.2S. 38. Aitkin - - - 'l? 2.50. 
2. Freeborn _ - - - 13.20. 39. ottertail 2.3S. 
3. stevens - - - - -12.77. 40. Kandiyohi - - 2.27. 
4. Swift _ - - - - -11.98. 41. Grant - - - - -2.19. 
5. Dakota _ -.- - .- 11.61. 42.Murray- - - - 2.18. 
S. Winona __ - - - 11.34. 43. Voochiching... 2.11. 
7. Carver _ _ -10.84. 44~ Chisago - - - -2.0S. 
8. Nobles _ ... - - - 10.lS. 45. Wilkin _... - 1.81. 
9. He~nepin _ - - - 10.0S. 4S. Kanabec - - - -l.SS. 
10.Waseca _ 9.92. 47. , Traverse - - - ~.S2. 
11.Sibley - - - -... 9.65. 48. Anoka - - - - 1.S1. 
12.Steele _ - - - - 9.13. 49. Isanti - - - 1.52. 
13.Benton _ - - - - 8.84. 50. Beltrallli - - - 1.41. 
14.Renville _ - - - '8.83. 51. Brown - - - - 1.35. 
15.Cottonwood ... 8.73. 52. Roseau - - - - 1.35. 
!S.Wright _ - - 8.49. 53. Kittson '- - -- 1.03. 
17.tincoln _ - - - - 8 '.23. 54. penningtcm - - 1.03. 
18.tyon ___ - - - 7.75. 56. Cr w Wing - - .93. 
19 .McIJe od _ - - - - 7 .33. 56. Marshall - - - • 79. 
20J~eeker __ - - - 7.29. 57. polk - - - .65. 
2l.stearns __ - - - S.94. 58. Cass - - - - - .59. 
22JIubbard _ _ - - -6.82. 59. Itasca - - - - -.54. 
23.Nicollet _ - - - -6.78. SO. Martin ... - - - -.32. 
24.Lac Qui parle _ - , &.70. 61. Yell.w Medicine .10. 
25.Scott __ - - - - 6.21. 62. Ramsey - - - - -.07. 
26.Pine ____ - - 5.6Q. 63. Washington - - .01. 
27.Blue p.arth __ - 5.12. 64. Wadena - - - - - .00. 
28.Jacks n ____ - 4.01. 65. Douglas --- mi u .01. 
29.Rice _ _ _ _ -3.62. 66. Wabasha - - n .01. 
30.Watonwan _ _ 3.'6. 67, Carl t n - -" .10. 
31.Todd ____ - _ 3.40. 68. i11e acs -" .11. 
32'pope ___ - - - 3.25. 69. Dodge ... - -" .26. 
33.Sherburne __ - - 3.17. 70. TeSeuer -- " "2.45. 
34.Becker - - - - - -3 02. 71. 
35.Chippewa - - - - -2.80. 72. 
56.Redwood - 2.74. 
37.Big stone - '- - - 2.55. 
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