
Minutes* 
 

Faculty Consultative Committee 
Thursday, February 3, 2005 

1:15 – 3:00 
238A Morrill Hall and UMD 

 
 

Present: Marvin Marshak (chair), Gary Balas, Susan Brorson, Jean Bauer, Charles Campbell, 
Carol Chomsky, Tom Clayton, Gary Davis, Morris Kleiner, Judith Martin, Fred 
Morrison, Martin Sampson, John Sullivan 

 
Absent: Dan Feeney, Emily Hoover, Mary Jo Kane, Kathleen Krichbaum, Scott Lanyon, Jeff 

Ratliff-Crain 
 
Guests:  Vice President Carol Carrier, General Counsel Mark Rotenberg, Ms. Julie Sweitzer 
  
Other: Kathryn Stuckert 
 
[In these minutes: (1) candidates for the Nominating Committee; (2) the Crookston collective bargaining 
election; (3) open meeting with UMD faculty members; (4) search processes; (5) status of searches; (6) 
strategic planning] 
 
 
 Professor Marshak convened the meeting at 1:15 from UMD, where he and Professor Clayton 
were visiting the UMD Medical School and the School of Pharmacy, as part of an FCC initiative to visit 
the coordinate campuses. 
 
1. Committee Candidates 
  
 The Committee agreed on names for the Nominating Committee and for the Faculty Academic 
Oversight Committee for Intercollegiate Athletics. 
 
2. The Crookston Collective Bargaining Election 
 
 Professor Marshak asked about the status of Senate committee members from the Crookston 
campus given that the Crookston faculty has voted in favor of collective bargaining.  Dr. Engstrand 
reported that the General Counsel advises that the University is, at present, still under the "Maintenance 
of the Status Quo" order from the state, so committee members continue to serve.  When that order is 
lifted, however, the General Counsel's office will likely issue a letter concerning continued membership 
of UMC faculty on Senate committees. 
 
 Students from all campuses will continue to serve on Senate committees (as they currently do 
from the Duluth campus, even though the faculty are collectively organized there as well).  If the Senate 
reorganization is approved by the Board of Regents, which expands membership to include P&A and 
Civil Service staff, individuals in those two employment categories on the Crookston and Duluth 
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campuses (who are not otherwise in collective bargaining units) would be eligible for membership in the 
Senate. 
 
3. Open Meeting with UMD Faculty Members 
 
 Professor Marshak reported that more than 30 UMD medical and pharmacy school faculty 
members attended a public question-and-answer session prior to the FCC meeting.  UMD Vice 
Chancellor Vince Magnuson also attended part of this session.  There was good discussion about a 
number of issues for more than an hour.  One issue that was noted is that the Duluth campus and the Twin 
Cities campus sometimes have different spring breaks, which inconveniences a few faculty who teach 
both non-health-science (Duluth schedule) and health sciences (Twin Cities schedule) classes.   
 
4. Search Processes 
 
 Professor Chomsky, serving as vice chair for the Twin Cities contingent of the meeting, 
welcomed Vice President Carol Carrier, General Counsel Mark Rotenberg, and Ms. Julie Sweitzer 
(Director, Office of Equal Opportunity and Affirmative Action) to the meeting to discuss search 
procedures.  This issue, she noted, was raised at a meeting a few weeks ago, and it was agreed that 
questions from that meeting would be addressed to Mr. Rotenberg and Mss. Carrier and Sweitzer. 
 
 Vice President Carrier said she would provide context.  The current academic search guidelines 
were developed and adopted in 1998 by faculty and administrators; they are system-wide procedures.  
There are procedural prerogatives within the colleges that may be adopted within the broad system 
guidelines.  Like its peers, the University uses search committees, because there are frequently many 
applications.  In order to be fair and consistent, usually there is a small group responsible for carrying out 
the search.   
 
 Things have changed, however.  Departments may do multiple-line searches with one position 
posting; they may do multi-disciplinary searches.  These approaches make sense, Dr. Carrier said.  One 
question that arose is whether a department can search as a search committee of the whole.  They may do 
so, but the same rules apply:  information about the candidates, and who they are, must be confined to the 
group until the finalists are identified.  In most cases, it is expected departments would use smaller search 
committees. 
 
 Professor Morrison summarized one concern from the last discussion, caused by an overlap in 
equal opportunity law and privacy law.  Suppose there is a search committee of five members in a 
department of 30 faculty.  For one or more candidates, no one on the search committee is in the 
subdivision or branch, so the group does not believe it is qualified to judge the candidate qualifications.  
They thus want to ask someone outside the search committee if the resume is sound.  They want the 
ability to go outside, so it is not a search policy issue, it is a privacy issue—may they reveal the name of a 
candidate to someone outside the search committee?  There are several ways the problem could be 
resolved.  One, the candidates can be asked to waive their privacy rights, but that would involve 
considerable cost and some candidates might not respond.  Two, the search committee could be defined as 
everyone in the department who will eventually vote on the candidate, with an executive committee 
identified to review the original files.  There should be easy answers, but one department was told it could 
not ask about candidates before the finalists are forwarded.  How can this be made to work? 
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An additional complication, Professor Martin added, is that in the last 15-20 years there has been 
a dramatic increase in the number of specialized journals that many on a search committee will not be 
familiar with—and they will not know if it is an appropriately important venue for publishing. 
 
 Professor Sullivan said that in CLA there has been increasing use of open positions—they appoint 
an omnibus search committee that can cover many fields.  They do receive applications from sub-
specialties, which is a serious problem if those expert in the field cannot have access to the candidate 
files.  The process can waste a lot of people's time. 
 
 It depends on how one defines "need to know," Dr. Carrier said.  And it presumes that all who 
participate know the constraints, all understand the rules, Professor Chomsky added. 
 
 Mr. Rotenberg said he agreed with Professor Morrison, there are a number of ways to address the 
problem.  There are a number of ways to do so with respect to the law.  He said he wished to emphasize 
that he did not believe the law should play an overly-confining role in searches.  Things have changed 
over time; committees need flexibility and nimbleness in their ability to contact someone—here or 
elsewhere in the country—about a candidate's qualifications.  The law does not distinguish between 
contacting someone at this university or someone at another university elsewhere.  The question is the 
need to know about legally-private information.  Much information is public.  His observation is that in 
the context of a need to know, it is permissible for a search committee member to ask someone outside 
the search committee what they think about an article.  If one is a member of a search committee of five 
people, and wants to know about an article on a candidate's curriculum vita, he or she can call a colleague 
and ask about the article.  Doing so has not revealed any private information.   
 
 Mr. Rotenberg cautioned that he was only providing a LEGAL view.  Vice President Carrier, the 
deans, others may have other reasons to adopt constrictions on the search process; he is not saying that his 
views represent the viewpoint of the administration on the conduct of searches.  His position, however, is 
that one should not look to the law as the confining issue.  There ARE issues (the Data Practices Act, 
laws against discrimination, etc.) that affect searches, but that is not the issue here.  Committees can be 
more nimble and flexible so long as they don't act in a discriminatory fashion and do not reveal private 
information. 
 
 Professor Campbell said he understood that under the Data Practices Act, one cannot reveal the 
name of a candidate.  It is a little difficult not to do so if calling a colleague to ask about a one-author 
article.  Mr. Rotenberg said one cannot say they are calling in the capacity of a search committee and 
want advice on the article.  One can simply ask for information on the colleague's perceptions.  Or one 
can have lunch and talk about it.  It would be a strained interpretation of the Data Practices Act to say that 
a telephone call to another institution to ask about an article is prohibited.  Mr. Rotenberg said he would 
be glad to defend that case.  What does one say when the colleague asks why one wants to know about the 
article, Professor Marshak inquired?  Say one wants an opinion on it, Mr. Rotenberg responded.  It is not 
plainly unlawful. 
 
 There are other ways to go about getting the information, Mr. Rotenberg said.  One can bring a 
larger group into the "need to know" circle (that is not what happens if one calls a colleague within the 
University about an article).  If one wants to give more information to someone, enlarge the group and 
appoint an executive committee.  There is nothing in the law that says a colleague who knows a field has 
no need to know. 
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 So as a matter of law, it is acceptable to have the department serve as the search committee and to 
have a small executive committee conduct most of the search, Professor Marshak summarized.  That 
depends on how it is structured, Mr. Rotenberg said; it cannot be a shadow group for widespread gossip; 
there needs to be a nexus between the group and the search (e.g., one of the candidates will end up being a 
colleague).  The whole department will vote on the candidate, Professor Marshak pointed out.  Mr. 
Rotenberg said he would want to see a specific proposal from a dean in order to give a more considered 
opinion.  But if there are (for example) 26 people who will vote on a candidate, that establishes a need to 
know so that all can be asked to read an article written by the candidate.  A judge would not second-guess 
an academic decision about the number of people in a department with a need to know about candidates. 
 
 Another example, Dr. Carrier said, might be a department with 33 faculty and a pool of 180 
candidates for a position; do all 33 faculty want to review all the files to be sure there is a thorough and 
consistent review?  That varies year to year, Professor Sullivan said.  Typically, his department has 200 or 
more applications for a position.  The search committee will have four or five members, from different 
fields, but the applications will be from all over the discipline.  If there appears to be a great application 
from one subfield, they want to ask everyone in that subfield to look at the file.  In practice, the search 
committee will narrow down the pool and invite the experts to give advice on the smaller group.  They 
were told, however, they could not do that, Professor Sullivan recalled, even though some departments do 
so and it was what they had always done.  Some departments use a committee of the whole.  They need 
clear guidelines on what they can do.   
 
 Did this opinion come from his office, Mr. Rotenberg inquired?  It did not; it came from the 
Dean's office, Professor Sullivan said.  The situation worked out, but it cost a lot of time.  He said he has 
been at the University for 35 years and tried to do his teaching and research as best he was able.  Faculty 
cannot do that now because they have to spend a lot of their time on monkey business.  Several senior 
faculty in his department spent 40-50 hours on this last summer—when they should have been able to 
spend their time on research. 
 
 Mr. Rotenberg said he did not want to leave the Committee with the impression that the law 
imposes monkey business on evolving best search practices.  The law would defer to a defined "need to 
know" group that his office could help to identify.  That probably does not include calling someone at 
another university and revealing the name of a candidate, Professor Chomsky observed, because a 
colleague elsewhere is not in the decision-making structure.  Nor would it include one person in a 
department not on the search committee checking over every file. 
 
 With respect to the last point, Mr. Rotenberg cautioned that as the process becomes more 
idiosyncratic, the courts become less deferential; the less certain they are that there is a bona fide process, 
the less the courts believe they owe a deference to it.  But it is not beyond the pale to call someone at 
another institution to ask about an article.  That does not violate privacy law. 
 
 Professor Martin said that the departments are not trying to stay out of court, they are trying to do 
their business.  Professor Campbell noted that they routinely ask for letters of recommendation, which 
plainly identifies someone as a candidate for a job.  That is acceptable if it is from the search committee, 
Mr. Rotenberg said.  What departments want, Dr. Carrier observed, is the rules of the road so that they 
don't have to guess.  And those rules, Professor Sullivan added, have to be efficient.  Professor Martin 
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pointed out that often the candidates are being recruited by five or six universities, so Minnesota has to 
have a process that allows it to act with good judgment and dispatch. 
 
 Professor Morrison, speaking to Vice President Carrier, said he believed that Mr. Rotenberg had 
given the Committee exactly the right answer:  that the law does not stop these various practices.  As one 
goes further down the hierarchy, however, there is less understanding and people take a more narrow 
position because they believe Mr. Rotenberg said they had to, even though he did not.  The situation is 
that very junior administrators are deciding if a search is proper when they do not know what they are 
doing—they are following a simplistic view that is wrong.  This is true not just of searches—it is true 
across the University—and one cannot make wise decisions because of procedural barriers.  Dr. Carrier 
said she appreciate the point and said there is a fundamental balance between the law and allowing units 
to hire great people.  In the case of Professor Sullivan's department, Professor Morrison said, someone 
took a very narrow view of the Data Practices Act, said he or she had the authority to stop searches, and 
stopped it, which may have been more about exercising authority than making a good decision about a 
search.  Professor Chomsky suggested that if there will be rules or guidelines, the way they are 
communicated to lower administrative levels should identify alternatives and suggest that there are 
multiple ways things can be done.  Dr. Carrier agreed and said she realized that what was created in 1998 
may not work in 2005; they only want to be sure that searches are fair. 
 
 Professor Bauer pointed out that there is a huge difference between a search with 200 applicants 
and one with only 15; the former takes an enormous amount of time.   
 
 Professor Chomsky, responding to Mr. Rotenberg's suggestion about calling someone to inquire 
about an article, said that making such a call, without saying why, could just fuel the rumor mill.  It would 
be better to be able to call and ask a question in confidence; people need to know if they can do that.  Mr. 
Rotenberg said he would prefer that his office be asked for advice if provided different models about 
asking questions outside the search committee.  And there could be other reasons for doing, or not doing, 
certain things, he repeated.  But if a department devises a procedure that makes sense, is legal, and is 
reasonable, and is told that it cannot use it, at least one counter-argument is that the process is legal, 
Professor Sullivan commented. 
 
 Professor Marshak inquired when a set of guidelines or best practices could be expected.  Dr. 
Carrier said they have started to work on them, although she did not have a specific date when they would 
be done.  Professor Marshak said he would like to see them before the end of the academic year; Dr. 
Carrier said that would happen. 
 
 Professor Chomsky thanked Mr. Rotenberg and Vice President Carrier for their comments. 
 
5. Searches 
 
 Professor Marshak next raised the issue of the searches for two positions, (1) Vice Provost and 
Dean of the Graduate School, and (2) Vice Provost for Faculty and Academic Affairs. 
 
 With respect to the first, the Committee must weigh in quickly if it wishes to do so.  It was agreed 
that Professor Marshak would write a letter on behalf of the Committee. 
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 With respect to the second position, the Committee has had no involvement in the search.  
Professor Balas argued that it should have because the position as Provost Sullivan has redefined it will 
be important.  The Provost makes the decision on hiring, Professor Balas said, and it is his decision, but it 
would have been reasonable for the Committee to have been involved and to offer its opinion.  The 
Provost has been very open about asking for faculty views regarding the other positions.  The Committee 
should make its views about the search known, he said.  It was agreed after subsequent discussion that 
Professor Marshak would write to the Provost informing him that Committee members would be 
transmitting their views about the vice provost candidates and asking that he pay particular attention to 
these comments from FCC members because they have, at various times, had experience with the 
candidates in governance and elsewhere. 
 
6. Strategic Planning 
 
 Professor Marshak recalled that when the Provost last met with the Committee, he identified three 
areas the strategic planning process will focus on:  (1) structure, (2) undergraduate admissions/education, 
and (3) faculty culture.  The task force continues to meet; its deadline is March 20.  Administrators are 
focusing more on the first area so the three faculty members on the task force are paying more attention to 
the second and third.  He said it would help the three faculty on the task force to have ideas from the 
Committee.  What ideas does the Committee have with respect to the second and third areas the Provost 
identified? 
 
 Professor Martin said the ad hoc subcommittee had nothing more to report.  They only recently 
received the new draft of the document and have not had time to meet.  They are glad to continue and 
would welcome guidance from the Committee. 
 
 The "monkey business" comment needs to be addressed, Professor Morrison said [see earlier in 
these minutes, the discussion of search processes].  That may need to be taken up in the administrative 
task force, but it may not deal with the issue, so it should be included in the third area identified by the 
Provost.   
 

Professor Chomsky said she had made this point before:  She hoped that the goal of being among 
the top three public research universities would be more fully articulated.  There is language that could be 
helpful, such as a premier institution of X; things like that are clearer to her, she said.  A related question 
is what process will get the institution to the next stage?  The task force is dealing with the three areas and 
there will be specific recommendations; what happens after that?  Is the decision made at the time the task 
forces report?  How will decisions fit with the seven criteria enunciated for decision-making?  Or will 
those be used afterwards?  Professor Marshak said he believed the President will make specific 
recommendations. 

 
Professor Balas commented on language that discussed integrating research and research 

methodology in the undergraduate curriculum.  The language sounds active; is that being done now?  
(Professor Martin interjected that it is and has been all along.)  Is this a change, Professor Balas asked?  
Do all undergraduates get research experience?  Do National Merit Scholars get it?  He said he was not 
sure what this was about.  There is a tension in the University between what is done and what is valued 
about graduate education and about undergraduate education.  Undergraduate education has gotten 
MUCH better, but it is still true that many undergraduates leave the University and cannot say what is 
different about the education they received here compared to what they would have received at another 
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kind of institution.  It is worrisome if students cannot say what they received at the University.  Professor 
Balas agreed—or it may be that the University is kidding itself if it believes it is delivering a different 
kind of education as a research university.   

 
This problem requires (1) that the University do something different with students, and (2) that it 

make them understand the education is different, Professor Marshak commented.  They do not go to other 
universities so can't make a comparison.  But they talk to their friends and learn what their friends are 
getting, Professor Martin responded; she said, however, that she was not sure SHE knew the answer to the 
question.  Professor Sampson said that occasionally he has included in an evaluation questionnaire for his 
students a question on how their experience differs from that of friends who are at MNSCU or Macalester 
or elsewhere.  The predominant, pervasive answer is "the curriculum is bigger."  They do not say "I think 
more clearly" or "I can analyze more creatively."  Why is it that faculty recruited for their research 
abilities and excellence are not conveying those qualities as a characteristic mode of education to 
students?  The problem in part is that the University is not articulating what it can do at the undergraduate 
level. 
 

Professor Kleiner said he tells students that what they learn at a research university, like this one, 
is what others would learn at non-research universities in five to ten years, because that is how long it 
takes to get from research in progress and working papers into the articles and then into textbooks.  This 
gives students at research universities a significant head start in the labor market and in applying for 
additional education. 

 
How does one get that information into an introductory course, Professor Balas asked?  He said 

he could understand how graduate students get it.  Not all can be, Professor Bauer said, but some 
curricula teach research methods, use internships and service learning, and so on.  Other institutions may 
not have those things; the differences could be measured.  Professor Sampson said it is not just a question 
of offering course content that is on the cutting edge—it is more basically a question of infusing a spirit of 
inquiry into the University's undergraduate curriculum.  Instead, it has many students with weak analytic 
skills and has many courses that are taught in a regurgitation mode.    Some faculty may not have the 
skills to do so, Professor Bauer said, so some faculty development may be needed.  That is ironic because 
those research skills and instincts are how they got hired at this University, Professor Sampson observed. 

 
There is also a question of how to take goals to a college, department, curriculum, and then 

course level, Professor Chomsky pointed out.  The campus will be re-accredited in the fall and much of 
the discussion in that process is about assessment—which means stating goals and figuring out if the 
campus is getting there.  There is need for a process to get to the goals in the strategic planning process. 

 
Professor Balas noted that the language of the strategic planning document identifies one 

challenge as attracting top faculty and mentoring and rewarding them.  That gets it completely backwards, 
he said; it means rewarding top faculty only when they get an offer.  It should reward faculty so that they 
are less interested in offers when they receive them. The University should value their top faculty even 
without an outside offer. 

 
In interviewing candidates for one position, Professor Davis reported, students from smaller 

private colleges in Minnesota can articulate their undergraduate experience in a way that Twin Cities 
students cannot unless they happen to have been connected to a faculty member.  One student he spoke 
with believed it would be easier to get involved in research at a small institution—BECAUSE it was 
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smaller.  In working with alumni, Professor Martin said, she has learned they always refer to a faculty 
member or two or three, not "the University."  Professor Sampson said the University talks about meshing 
its research prowess with its undergraduate mission primarily in terms of UROP kinds of opportunities, 
and that is a mistake.  The University is misunderstanding its comparative advantage in undergraduate 
education.  The opportunity is far broader than UROP-esque one-on-one activities. 

 
Professor Balas said the UROP dollars are trivial.  Things need to change if the University is not 

going to be kidding itself about integrating research across the undergraduate curriculum.  The problem 
with UROP is not the funds, Professor Marshak said, it is that some faculty must mentor many students 
because a lot of faculty do not participate.  And at smaller colleges, Professor Martin said, when a faculty 
member is working with a student, the president will know about it.  Moreover, there are perhaps 1200 
faculty in the AHC, some of whom have little contact with undergraduates, so the ratio of faculty who 
have contacts with undergraduates to students is high, Professor Marshak said, and there have to be more 
faculty involved if the University will succeed in this area.  (Professor Martin observed that there are 
12,000 students and 500 faculty in CLA.)  Professor Sullivan described a research seminar offered in his 
department, one that costs little, does not demand a lot of faculty time, provides credit to students, and 
appears to be working well.  More departments could do things like that, he suggested, and it would offer 
an opportunity that other institutions cannot. 

 
Professor Balas said this discussion suggests there is a strong linkage between the second and 

third areas identified by Provost Sullivan.  One goal might be to change faculty culture to reward them 
more for enhancing undergraduate education.  Where are the ideas on that subject, he asked? 

 
Professor Marshak said faculty members should send notes to Professors Hampl or Tilman or 

himself if they have comments or suggestions.  He then adjourned the meeting at 2:55. 
 
     -- Gary Engstrand 
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