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FOREWORD 

The Educational Research and Development Council of the Twin 

Cities Metropolitan Area, Inc. is pleased to present to its members and 

other interested readers, two papers addressed to the general topic, 

Legal and Political Restrictions on Research in School Districts. The 

papers result from a series of seminars held on the campus of the 

University of Minnesota during the 1969-1970 academic year. The seminars 

were sponsored by the Research Training Program of the Division of Educa-

tional Administration and the College of Education. 

Some of the ideas presented herein are controversial. Most are 

provocative. All are timely. We hope that the publication is of interest 

and useful to you. 

i 

Thomas F. Stark 
Executive Secretary 
Educational Research and 

Development Council of 
the Twin Cities Metro 
Area, Inc. 



INTRODUCTION 

The two papers in this publication were originally presented as 

part of a seminar series treating the legal and political restrictions on 

research in school districts. This series of three seminars was sponsored 

by the Research Training Program, Division of Educational Administration 

(Title IV-USOE), College of Education, University of Minnesota. This 

general theme was selected for two basic reasons: (1) Many school districts 

and colleges have been attempting to implement research, development, and 

information systems designed to improve the extent to which they serve their 

constituencies. Often they are not completely free to maximize their 

efforts. A variety of legal and political restrictions and problems prohibit 

educational institutions from selecting the most rational ways to solve 

problems, improve effectiveness, etc. (2) Many changes in society, technology, 

and the legal arena are creating forces which impinge on the operation of 

educational institutions, especially those specifically responsible for 

decision-oriented research. Among such forces are "accountability" and 

"equal educational opportunity." Both are treated in the papers which follow. 

The first paper of the seminar series was presented by Dr. Robert 

J. Leo, Special Assistant to the Chancellor for Governmental Relations, 

Dallas County Junior College District, Dallas, Texas. Dr. Leo has dealt, 

in his current position and previous positions, with all kinds of political 

arenas, including Washington bureaucracies, Senators, Representatives, and 

local political or pressure groups. He is eminently qualified to treat the 

general theoretical and pragmatic dimensions of the topic. His comments 

about the "new t·esearcher" and "implications for university-based researchers" 

are immediately cogent to those in Departments of Educational Administration 



and those training to be researchers in school districts. 

The second presentation of the seminar series was by Dr. John 

Hayman, forn1erly Director of Research for the Public Schools of Philadelphia, 

and at that time Director of Research for the Council of the Great Cities 

Schools, Washington, D. C. He also was formerly Research Director for the 

Denver Public Schools. Dr. Hayman•s presentation was primarily a listing 

of real problems he had encountered in his years of doing research in school 

districts. His response to questions by seminar participants was probably 

the most valuable form of 11 reality therapy 11 seen on this campus during the 

past year. Due to the highly specialized and practice-oriented nature of 

his presentation, which relied heavily on interaction with the audience, no 

attempt was made to record this for purposes of this publication. It was, 

however, an essential and highly valuable component of the series. 

After examining the general political and legal dimensions of the 

problem and reinforcing this with concrete examples from the 11 real world, 11 

the third seminar presentation by Dr. Joe E. Kyle, Attorney, Dallas, Texas, 

focused on one rather narrow and emerging set of problems dealing with 

accountability for equal educational opportunity. In addition to the legal 

expertise brought to the topic by his experience and training in law, Dr. 

Kyle also brings to bear training in Government and Political Science 

(Master•s degrees from Indiana University and Purdue University) and a 

number of years as a teacher in public schools and colleges. The implications 

of his paper weigh heavily on the backs of those in universities and school 

districts who must 11 produce the research 11 or 11 evidence 11 upon which the legal 

machinery must depend. 

On behalf of the Research Training Program and the Division of 

Educational Administration, we wish to thank the three main speakers at the 
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seminar series. In addition, special thanks is accorded Dr. Richard W. 

Faunce, Assistant Director of Research, Minneapolis Public Schools, for 

serving as a continuing reactor and critic for each of the seminar sessions. 

His comments and questions provided a degree of continuity and assisted in 

the interpretation of the presentations within the Minnesota context. Also, 

appreciation is expressed to those who served as reactors to individual 

presentations. These included Dr. Thomas F. Stark, Executive Secretary, 

Educational Research and Development Council of the Twin Cities Area; Dr. 

John E. Haugo, Director of Information Systems, Minnesota State College 

System; and Dr. Clifford P. Hooker, Professor and Chairman, Division of 

Educational Administration, University of Minnesota. 

For those not present at the seminar series, whose only contact with 

the presentations is through this publication, it is hoped that these papers 

will perhaps clarify some of the confusion in which the educational mileau 

now finds itself, or at least serve as a warning to possible greater con-

fusion which might lie ahead, if appropriate steps are not taken in the 

immediate future. 
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Professor 
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THE POLITICS OF EDUCATIONAL RESEARCH 

Robert J. Leo1 

Men dream. They dream of things past, things present and those 

yet to come. Most men keep their dreams to themselves; some speak of them; 

and few, too few, write about them. Some men dream in microcosmic terms, 

others in universal phrases. Some look at themselves, others at their 

society and a few look at themselves in that society. Those who dream 

about their society may ask, 11 What is wrong? 11
; some move beyond asking 

and identify the problems; some even propose solutions; and a few try to 

implement their solutions. The few who propose solutions and try to im

plement them may work on a microcosm such as a school or neighborhood; others, 

who may be more daring, project a universal solution. In both cases, however, 

these men have a plan of action which they hope will better the lot of men 

and society. In both cases, the individual dreamer has become dissatisfied 

with the present state of things. In each instance they open their ideas 

to criticism from a variety of sources. In each instance their visions are 

utopian. 

The educational researcher has selected the microcosm of the learning 

environment. He has observed it; described it; analyzed it and at times 

has even taken a bold step and evaluated it. In his quest, he nas assumed 

the role of the utopian--he has looked at his 11 SOciety 11
, asked questions, 

identified problems and proposed solutions. 

The learning environment or the educational microcosm has afforded 

an individual the opportunity to look at a portion of a complex microcosm. 

1Dr. Robert J. Leo, Special Assistant to the Chancellor for Governmental 
Relations, Dallas County Junior College District, Dallas, Texas. 
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The individual who assumes the role of the educational researcher finds himself 

in a situation where economic, legal, social and political forces converge. 

These forces create parameters, and/or problems for the researcher; these 

forces can be positive or negative--but they do exist. It is the purpose of 

this paper to look at one of these forces--politics--and relate it to educa

tional research. 

Politics involve action and reaction; initiation and response. It 

includes accountability for things said, things implied, things done, and 

things not done. It is both an art and science, practiced by neophytes and 

the experts. But above all, politics~ decision making. Based on facts, 

data, trends, statistical summary and plain 11 gut leveP reactions, decisions 

are made in business, industry, education, etc. And decisions involve people-

people reacting and interacting for the benefit or ill of others. In addition, 

the relationship between politics and law must be noted. It is fact that that 

which emerges in the rolitical arena usually finds itself as law. Once 

passed into law, some principles return to the political area where the debate 

continues. In education, the 11 Sputnik controversy 11 and the National Defense 

Education Act, the need to educate the disadvantaged, and Title I, Elementary 

and Secondary Education Act, campus disorders, and the recent amendments to the 

Higher Education Act, are just a few examples of 11 political controversy 11 which 

became the ultimate creation of the law of the land. 

There is a myth that education and politics do not mix; they must 

never meet, interact and create. Even the most cursory review of education in 

the United States will destroy the myth. 

The history of public education in the United States abounds with 

examples of the political nature of the structure established and function 

performed when the Constitution omitted any reference to education in the 
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document. They reserved the function of educating the populace for the 

states. Yet even with such an omission from 1777 through 1965, more than 

forty-six major pieces of educational legislation have been passed by 

congress. 

The federal government has provided the states with land, funds 

and other resources to aid in the development of the education process. 

Such legislation began in the political realm and ended in the legal realm. 

Moving from the federal to the state level we can find that the 

placement of colleges and universities in several states was based not on pop

ulation projections but on the politics of state legislatures. The location 

of our state educational institutions clearly reflects the rural domination 

prevalent in the state houses during the nineteenth and early twentieth 

centuries. 

At the local level, the fundamental basis of school districts rests 

on a division between the professional educator and the elected 11 lay 11 boards. 

In such a setting the board reacts with and to its constituency; i.e., the 

voters, in order to interpret their wishes in education. 

But what has happened in the last two years has been to pressure the 

educational institutions to 11 produce 11 educated people. Such pressure v1as 

not brought about by the in-crowd, i.e., the teacher, superintendent, etc.--it 

was brought about by the elected officials who occupy the legislative seats 

throughout the United States, parents concerned about learning, and 11 0Ut

siders11. The pressure to find out how taxpayer•s money was being spent and 

what products were being marketed has introduced into our vocabulary the 

concept of accountability. In other words, when a dollar is invested in 

education what is the rate of return in terms of an educated citizenry? 
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Accountability is ~- As Don Davies, U. S. Office of Education 

stated on December 4, 1969: Accountability 11 comes to grips with a notion 

that too many schoolmen have long rejected: the notion that schools and 

colleges should shoulder the responsibility for the learning success or 

failures of their pupils ... It 1 inks student performance with teacher per-

formance. It implies precise educational goals. It forecasts the measure

ment of achievement. It means, in effect, that schools and colleges will 

be judged by how they perform, not by what they promise. It means that we 

are moving in a direction we have been contemplating for a long time--shifting 

primary learning responsibility from the student to the school. It also means 

that a lot of people are going to be shaken up. 11 

Accountability has taken hold. A few examples will suffice. The 

Texarkana Title VII dropout prevention program involves a private contractor, 

Dorset Education Systems,in an attempt to raise the reading and mathematics 

levels of potential dropouts. The company will only be paid if it doe~ in 

fact ,raise the various levels. The State of Virginia plans to develop contracts 

with private firms to raise the educational levels of disadvantaged children. 

Again, if the company does not produce, there will be no payment. 

The trend toward contract performance has prompted the Department of 

HEW to issue a $300,000 contract to the Rand Corporation to evaluate the pro

cedure. This study will concentrate on the evaluation of the results, problems 

and prospects in contract performance,as well as the effects on teaching and 

those who are taught. 

For many of us such an approach may be distasteful. To reduce education 

with its intrinsic values to a paper and pencil evaluation may cause educators 

to collapse in despair. Yet, I contend that the accountability syndrome 

which is permeating educational society is a direct result of the willingness 
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of the educators and the educational researchers to take an active role in 

changing the status quo. 

Too often educational researchers have explored, analyzed and evaluated 

specific situations, written their reports and assumed their jobs were com

pleted. To execute research and then allow it to be set aside appeared to be 

the rule rather than the exception. The researchers' public image has been and 

continues to be one of non-involvement--detached and aloof. On the other 

hand, there has been an unwillingness on the part of the public to understand 

the researcher. 

Such a situation is brought about by the translation gap between the 

two populations. However, as students, teachers, parents, legislative bodies, 

elected boards and the like become more sophisticated in educational decision 

making and the demands for better information upon which to base decisions 

increases, the educational researcher must be ready to become an active par

ticipant in the process. He will in such a case be held accountable. 

Rather than shrink from this coming responsibility, the researcher 

should welcome it. For in this new role, he will be able to function as a 

change agent. If we assume that the primary function of research is change, 

the researcher must be the agent to carry change to its fruition. But, if the 

researcher assumes such a role he then becomes part of the political mileux. He 

then must act and react, initiate and respond and be accountable for things 

said, things done, and things not done. He becomes part of the decision-making 

process. He becomes part of the process of education. 

And this is where he should be--on the cutting edge--involved with 

people; feeling their needs, understanding their wants in order to analyze, 

design and implement educational programs to meet these needs and wants. 
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The new researcher will find support for his new role as the old pot 

belly approach to legislative decision making vanishes and the political 

process increasingly requires more data, more expertise and more relevancy 

of approaches. Congressional leaders are requiring more information upon 

which to develop legislation for the '70's and •ao•s. The State Houses, 

governmental agencies, and programs, are now being subjected to sophisticated 

scrutiny by experts from various disciplines in order to insure accountability 

of money spent and progress earned. These few examples are simply illustrative 

of the political nature of education. As obvious as they may be, the educator 

too often is not cognizant to the fact that the operational facets of education 

many times involve political decision making. 

The philosophical and political base for education in America carries 

the Greek and Roman pronouncement 11 to make people better citizens.~~ Much 

is heard today about educating 11 contributing 11 or 11 productive 11 citizens for 

society. As noble as this philosophical tenet may be, we have not come to 

grips with the definition of such an individual. We do not know if such a 

concept is valid. Maybe educating an individual for self-fulfillment should 

form the basis for an educational system. 

Be that as it may, educational research is a newcomer to education 

and research. It is still in its infancy. While education has become a 

fifty-five billion dollar industry, only 3/10 of 1% of its budget is for re

search. In Los Angeles it wasn't until 1968 that a comprehensive research 

office was established. In Dallas in 1969 an office was created in the Dallas 

Independent School District. Junior colleges who disavow any ties with 11 formal 

research 11 are only now coming to the realization that in order to teach, a 

strong research foundation is necessary. 

Long the province of the university, research is just now filtering 
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into other segments of the educational world. I cannot condone the attack 

on educational problems taken by universities in the past, because their 

research was confined to establishing grounds for further research. So 

little was translated for the layman; so little went beyond the research 

journals; so little was made available to the teacher. 

The sanctuary of the university for educational researchers is no 

longer impregnable. It must spin off researchers to the action scenes of 

school districts, playgrounds and streets--wherever education is taking place. 

The researcher must move politically as well as educationally into the 

microcosm in order to affect the microcosm. The learning environment riddled 

with the political process is the researcher•s place--not as a disinterested, 

detached observer but an active and involved participant. He must assume the 

role of the utopian looking at society, asking questions, identifying problems, 

proposing solutions and implementing them. 
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THE "ACCOUNTABILITY" OF PUBLIC EDUCATIONAL INSTITUTIONS 

FOR EQUAL EDUCATIONAL OPPORTUNITY 

Joe E. Kyle2 

I. INTRODUCTION 

Nearly two decades after the Supreme Court of the United States 

handed down its momentous Brown v. Board of Education decision in 1954, 1 

the courts are still wrestling with the concept of equality of educational 

opportunity and the extent to which it is being fulfilled by the states. 

Despite our professed goal of education for all children, the nation's 

educational systems have not succeeded in assimilating certain disadvantaged 

groups into the mainstream of American culture. This failure is due in large 

part to the absence of national or uniform educational standards since the 

American federal system leaves to the states and local communities the 

primary responsibility for education. Because of the failure to achieve the 

ideal of equal opportunity in education, litigation continues in an effort 

to hold the states constitutionally 11 accountable 11 for a vastly greater legal 

obligation to provide not only equal access to education resources for all 

people, but to make a greater financial effort to those school districts whose 

needs are greater because their schoolchildren are less well-prepared for 

school. It is thus being argued on the basis of the Fourteenth Amendment 

that the states owe an obligation to develop equally effective educational 

outcomes to at least three constitutionally favored groups, the poor, those 

disadvantaged by the fact of their geographical location, and the Negro. 

2Dr. Joe E. Kyle, Attorney, Dallas, Texas. 
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Moreover, under this expanded constitutional definition of account

ability, the traditional wisdom is no longer relevant. According to the 

older view, public schools and colleges were merely passive agents of the 

state which made available free public resources to its people as it found 

them. Now, however, it is being suggested that states must make available 

to all persons within their boundaries not only equal access but also effective 

utilization of certain fundamental resources of the state. 2 Educational 

institutions are therefore being challenged under the new equal protection 

decisions to take seriously their alleged legal duty for nuturing in every 

student--regardless of race or socio-economic happenstance--the abilities, 

attitudes and habits that are commonly summarized under such headings as 

citizenship, compassion, vocational effectiveness and personal fulfillment. 

II. THE INEQUALITY OF STATE EDUCATIONAL FINANCIAL STRUCTURES 

While American education has perennially spoken of the desirability 

of equality of educational opportunity, it has been long settled that the 

quality of education a child receives depends in large part upon the par

ticular part of the community in which he resides. 3 Suburban areas, for 

example, have had adequate financial resources to provide not only excellent 

physical facilities but also quality instruction to their schoolchildren. 

Urban areas, in contrast, have lacked sufficient financial resources to pro

vide either excellence in facilities or instruction. Thus, there are marked 

inequalities in educational services--physical plant, instruction, curricula, 

counseling, student-teacher ratio, class sizes, etc.--offered by the dis

advantaged central cities and those offered by the advantaged outlying sub-

urban areas. 
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Other disparities in educational opportunity arise from the methods 

by which states finance public instruction. Although states have the 

primary constitutional responsibility for education, 4 most states have by 

statute delegated to local governmental units the power to raise money for 

additional funding through tax levies on locally situated property. Within 

certain statutory restrictions, local school districts have discretion to 

raise as much in taxes as is politically expedient. Obviously the system 

inherently causes variation in educational opportunity where there is such 

great dependence on local tax bases. 

An overview of the statistics on state aid-to-education formulas 

easily reveals the varied effect of school finance legislation. A 1965 

survey conducted by the U. S. Office of Education, for example, shows that 

seventeen states have ratios between high and low expenditure classroom 

units exceeding 4 to 1; seven states have ratios of at least 6 to 1. 5 The 

OEO survey also indicates that within six states--Missouri, Michigan, Ohio, 

Kentucky, Nebraska and Wisconsin--that approximately one-quarter of the 

students attend classrooms which are supported at a level exceeding 150 

percent of another quarter of students in those states. An authority on 

equal educational opportunity, Arther E. Wise, asserts in his doctoral 

dissertation submitted to the University of Chicago that these differences 

are 11 neither based on any notion of educational need nor on the cost of 

education. 116 11 lt is well documented, 11 explains Wise, 11 that the level of 

education in a school district is related to the wealth of the local 

community. Moreover, there is generally an inverse relationship between per 

pupil expenditure and tax rate, and between tax rate and assessed valuation. 

Thus, districts with a high assessed valuation per pupil tend to tax them

selves at a low rate and this low rate tends to result in a high yield per 
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pupil. 117 A cost-benefit analysis of these and other factors relating to 

the expenditures for education would therefore substantiate the inequality 

of educational facilities existent both within states and between states. 

By concentrating on the differences within individual states, however, basic 

constitutional issues arise. 8 Attention will therefore be focused mainly 

upon intra-state differences in the allocation of educational finances and 

services. 

III. EQUAL PROTECTION ANALYSIS AND EQUAL EDUCATIONAL 

OPPORTUNITY 

A. STATE EQUAL PROTECTION AND SCHOOL FINANCE 

A state's aid-to-education formula, in effect, classifies school-

children on the basis of the particular school district in which the students 

happen to live. Such a classification largely determines the quality of 

education which any particular pupil will receive. Thus if a student lives 

in a district with a high tax base, he is likely to obtain a higher quality 

education than a student living in a school district with a lower tax base. 

Since school taxes, whether collected by the state or by the local school 

district, are state taxes, the question arises as to the applicability of 

the Fourteenth Amendment in limiting the discretion of the state in dis

tributing such public money. 

The Fourteenth Amendment was added to the Constitution of the 

United States in 1868 for the specific purpose of limiting the power of 

states in infringing upon certain fundamental rights common to all citizens 

regardless of where they resided. This Amendment, more than any other, 

has had the effect of drastically altering the relationship between the 

federal and state governments, so that now the federal government is 
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definitely the superior level of government in our federal system. The 

Amendment's major provisions include restrictions upon state power in the 

definition of citizenship, in the infringement of the privileges and 

immunities of citizens of the U. S., in the deprivation of life, liberty or 

property without due process of law, and in the denial to any person within 

its jurisdiction of the equal protection of the laws. 9 For the present 

discussion, the relevant section of the Amendment is that which deals with 

equal protection. 

Traditionally, the Supreme Court in interpretating the equal pro

tection guarantee has recognized that it could not be read literally so as 

to compel all state legislation to have an equal and uniform impact. Thus 

the Court has been satisfied when state legislation classified persons into 

various groups, but such classification was permitted to stand only if it 

bore some rational or reasonable relationship to a legitimate legislative 

purpose. 10 The Court has not, however, required a showing that the 

classification be the most rational or the wisest. 11 But, where the state 

acts .. arbitrarily .. in classifying people so as to treat them differently, 

rather than equally, that legislation is struck down, as in the case of 

Harper~· Virginia Board of Elections, 12 where a poll tax was held violative 

of the equal protection clause. Thus, where state legislation bears upon 

a vital personal right of any one, such classification is scrupulously 

examined for reasonableness. And, in the event of state classification 

according to race or creed, the Court erects a legal presumption of unreason

ableness.13 

In recent years, the Supreme Court in a series of cases has departed 

from the traditional analysis and has instead read the 11 equality 11 requirement 

of the Fourteenth Amendment more literally. In these cases--dealing with 
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criminal justice, suffrage and racial segregation--the Court has imposed an 

affirmative duty upon the states to overcome inequalities caused by poverty 

and the accident of geographical location within a state. A search of these 

cases is therefore likely to reveal sources of precedent which could be 

analogized to the issue of equality of opportunity in education. The legal 

literature indicates that important efforts have been made in this direction 

in the last four years, one by Arther E. Wise14 and the second by a professor 

of law at the University of California at Los Angeles, Harold W. Horowitz. 15 

Five groups of cases were utilized by Wise and Horowitz to suggest the un

constitutionality of inequality of educational opportunity based upon place 

of residence within a state and upon poverty. They are: (1) Brown v. Board 

of Education, which held that racial discrimination in public education was 

inherently unequal; (2) the school closing case, Griffin v. Prince Edward 

County School Board, 16 in which the Court stated that race was an unconsti

tutional ground for a state to allow one of its counties to abandon its 

public schools; (3) the criminal justice cases in which it was held that a 

denial of judicial processes to indigent persons was violative of equal 

protection; (4) the legislative reapportionment cases in which the Court 

determined that voting discrimination based upon place of residence within 

a state was unconstitutional; and (5) the poll tax case which, like the 

indigent-criminal decisions, found discrimination on the basis of wealth. 

that: 

From these five lines of authority, it may be argued, as does vJise, 

1. Discrimination in education on account of race is un
constitutional. Discrimination in criminal proceedings on 
account of poverty is unconstitutional. Therefore, dis
crimination in education on account of poverty is unconsti
tutional. 
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2. Discrimination in education on account of race is 
unconstitutional. Discrimination in legislative appor
tionment on account of geography is unconstitutional. 
Therefore, discrimination in education on account of 
geography is unconstitutional. 

3. Discrimination in education on account of race is 
unconstitutional. Discrimination in voting on account 
of poverty is unconstitutional. Therefore, discrimination 
in education on accov9t of poverty is unconstitutional. 
(Emphasis supplied.) 

Since many schoolchildren are disadvantaged because of poverty and because 

of the fact of geographical location within a state, the question there-

fore arises as to whether these factors are relevant criteria for the 

application of the equal protection guarantee. The resolution of this 

issue ca~ of cours~ only be established by a decision from the Supreme 

Court. Consideration is given below to recent litigation which seeks to 

create the new equal protection standard in education. 

At this point it seems necessary to point out a possible vJeakness 

in this line of analysis, since the celebrated Coleman Report on Equality 

of Educational Opportunity maintains that there is little relationship 

between a student's achievement in school and the educational resources 

made available to him if the socio-economic characteristics of schoolchildren 

are held constant. 18 Various criticisms have been piled upon the methodology 

of the 1966 Coleman study so that a resolution of this controversy is not 

yet available. 19 Notwithstanding the Coleman Report, the constitutional 

question remains valid and the burden is still on those states and school 

districts who attempt to defend the present allocation of education funds 

based on geography. Furthermore, it has been suggested that anyone who 

argues that educational resources are irrelevant would be stuck with the 

conclusion that we either do not need schools or that \'Je do not need very 

good schools. 20 
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Thus, under the suggested test for equality of educational 

opportunity, the Court will be urged to adopt the Tussman and tenBroek 

proposal of looking beyond the reasonableness of a state's classification 

in allocating its funds to local school districts and examining instead 

the purpose of the la\IJ in education. 21 11 Since it is impossible, 11 assert 

Tussman and tenBroek, 11 to judge the reasonableness of a classification 

without relating it to the purpose of the law, the first phase of the 

judicial task is the identification of the la\·J's purpose. 1122 Jl.ccording to 

Brown v. Board of Education, the Supreme Court stated the purpose of 

education accordingly: 

Today, education is perhaps the most important function 
of state and local governments. Compulsory school atten
dance laws and the great expenditures for education both 
demonstrate our recognition of the importance of education 
to our democratic society. It is required in the per
formance of our most basic public responsibilities, even 
service in the armed forces. It is the very foundation of 
good citizenship. Today it is a principal instrument in 
awakening the child to cultural values, in preparing him 
for later professional training, and in helping him to 
adjust normally to his environment. ~these days, ..1! ~ 
doubtful that ~ child may reasonably ~ expected to 
succeed~ life if~~ denied the opportunity of~ 
education. -rEmpnasis supplied.)~ 

The Court thus noted that education was a fundamental necessity, and in 

light of the recent equality decisions, it may be argued that education--like 

criminal process and suffrage--bears so directly and fundamentally on the 

nature of our society that the state is obligated to provide a greater 

equality of education than it now does. Further, it may be argued that a 

state has the duty not only to make education equally available when it 

provides education, but also to provide effective equality or effective 

educational outcomes to all. Moreover, since most state courts have inter-

pretated their constitutional provisions and statutes to mean that the 
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purpose of education is the state's method of protecting itself 11 from the 

consequences of an ignorant and incompetent citizenship, 11 it is conceivable 

that classifications should be developed to serve that purpose. 24 Such 

classifications would therefore require the state to spend more money on the 

disadvantaged students. (Suggested class i fi cation formulas consistent with 

the Fourteenth Amendment are illustrated below. 25 ) 

B. FEDERAL EQUAL PROTECTIOIJ 

Although most of the litigation papers and legal articles on equal 

educational opportunity deal with state equal protection, there has been 

some attempt to attack the issue from the viewpoint of federal equal pro

tection. The leading exponent of this argument is a professor of law at 

tile Albany Lav-1 School, Bernard E. Harvith. 26 Harvith's analysis is based 

upon the due process clause of the Fifth Amendment and the equal protection 

guarantee embodied therein; it asserts that this guarantee extends to all 

children in all schools throughout the United States. The rationale behind 

Harvith's argument is that the piecemeal approach possible under the 

Fourteenth Amendment would not uniformally raise the level of educational 

equality. A second justification given for this theory is that in many 

parts of the country state educational finances and resources are either 

inadequate or unacceptable and thus federal money is necessary to improve 

the qua 1 ity and equa 1 ity of education. 27 

The bases for finding a sufficient federal interest to guarantee 

educational equality rest upon the numerous federal assistance programs 

to education. In addition to these direct federal expenditures, there are 

several indirect federal involvements in education; for example, federal 

income deductions for state and local sales, property and income taxes. On 

the basis of such direct and indirect action, Harvith asserts that the 
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federal government condones a state financing system which violates the 

Fourteenth Amendment, assuming, of course, that the state equal protection 

argument is accepted. 28 

One recent case involving the federal equal rrotection clause is 

Hobson y. Hansen, 29 handed down in 1967 by the United States District Court 

for the District of Columbia. The case is noteworthy because its result is 

very similar to the arguments advanced in the realm of state equal protection 

in education. While Hobson involved racial discrimination in the school 

system of the District of Columbia, the court expressly recognized 11 that the 

doctrine of equal educational opportunity ... is in its full sweep a component 

of due process binding on the District under the due process clause of the 

Fifth Amendment. 1130 It was also held that there was discrimination against 

the poor in the method by which educational resources were allocated and that 

a higher equal protection standard should be applied 11 Whenever, for VJhatever 

reasons, ... schools are substantially segregated racially or economically. 1131 

11 Theoretically, 11 continued the court, 11 purely irrational inequalities even 

between two schoo 1 s in a culturally homogeneous, uniformly I'Jhite suburb 

would raise a real constitutional question. 1132 The district court did note, 

however, that in the absence of disputes involving Negroes or the poor, 

courts would hesitate to revive the ancient 11 Separate-but equal 11 doctrine 

of Plessy y. Ferguson and its progeny. 33 

C. PROPOSED AID-TO-EDUCATION FORMULAS 

1. STATE EQUAL PROTECTION 

An exhaustive list of alternative formulations for allotting educa

tional resources is presented by Wise, who believes that they are all con

sistent with state equal protection. 34 He names nine possible standards 

from which the courts may choose: (1) A negative definition in which the 
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student•s educational opportunity will not depend upon either his parents• 

wealth or his geographical location in the state. Although this definition 

waul d avoid the 11 arbi trary 11 class ifi cations of poverty or geography, it 

would be useful to sho\J that equality was nonexistent but would not specify 

the conditions of equality. (2) A full opportunity definition to develop 

the full capabilities of every child. Such a definition is meaningless, 

however, because resources cannot be spent on a child until he no longer 

benefits from them and because educational resources are limited. (3) A 

foundation definition of equality of educational opportunity, no\'J used l.Jy 

most states, requires a satisfactory minimum offering, defined in dollars, 

which is then allotted to each child. When a local school district cannot 

meet this standard, the state would be required to make up the difference. 

(4) The minimum attainment definition necessitates the spread of resources 

to every child until he reaches a minimum standard of attainment. The major 

shortcoming of this proposal is that far greater expenditures would be 

required for some students than for others, and equality would still be in 

question. (5) A leveling definition would require that resources be 

allotted in inverse proportion to students• ability--a standard based on 

the assumption that students should, as nearly as possible, leave school with 

an equal chance of success. Such a definition would concentrate on the 

disadvantaged students and would tend to result in equality of attainment. 

(6) The competition definition requires allocation of resources in direct 

proportion to a student•s ability. An able student would thus be in a 

better position to gain access to educational resources. Note that the test 

here is ability, not poverty-vJealth or geography. (7) An equal-dollars-per 

pupil definition is based on the belief that ability is irrelevant and there-

22 



fore resources would be spent equally on each pupil. The 11 needs 11 of the 

individual student would, of course, determine which resources would be 

spent and how. (8) A minimum variance ratio definition would require that 

the disbursement of resources not vary from a predetermined ratio, hoping 

that the courts would require that the maximum inequality in per pupil 

expenditure vary no more than 2 to l, or, perhaps, no more than l to l l/2. 

A variance might be allowed, however, on the basis of educational need or 

price-level differences. And, finally, (9) the reasonable classification 

definition in which a 11 SUitable 11 level of support for all students of specified 

categories in interests and capabilities would be dispensed to such students 

on an equal basis no matter where they lived in the state. Amounts necessary 

to support college-preparatory students or to support socio-economically 

disadvantaged pupils would be equally allotted on a statewide basis. 

On the basis of the foregoing standards, Wise adds that no matter 

how equality of educational opportunity is defined, one element is absolute-

ly necessary--revision in current school financing structures. Several 

possibilities are available to the states. They could, for example, collect 

all school revenues on a statewide basis (e.g., property, sales or income 

taxes) and then distribute them to the local districts according to one of 

the formulas consistent with state equal protection. 35 This solution would 

have the effect of releasing new funds since districts with high expenditures 

tend to have low tax rates, and it would include those industrial districts 

now free from local taxes. (It should be noted parenthetically that all 

state systems of education, except Hawaii, depend, to one degree or another, 

upon fiscal support levied and collected in the local school districts. 36 ) 

A second alternative open to the states would be to redraw district 

boundaries so as to include the richer and poorer industrial and residential 
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areas within a single school district. Such a plan, if implemented, would 

necessitate the consolidation of districts, as well as the reorganization 

of school administration. In some states this plan would not necessarily 

equalize the tax bases since wealth and poverty may be widely dispersed 

geographically. 37 Nevertheless, whatever plan is adopted it is clear that 

the mandate of the equal protection clause of the Fourteenth Amendment cannot 

be met in education on the sole basis of geography. This is particularly true 

since the Supreme Court has rendered decisions in the legislative reapportion-

ment area. 

Only last year, Coons, Clune and Sugarman, writing in the California 

Law Review, suggested still another constitutional test for state financial 

structures. 38 Unlike Wise who concentrates upon geographical differences 

in the allocation of state aid-to-education monies, these writers ascribe 

the principal villain in the equal education battle to discrimination based 

upon wealth. In fact they have offered what they consider to be a constitu

tional standard so workable that the Supreme Court will have little choice 

but to adopt it. The standard is simply stated: The quality of public 

education may not be ~ function of vJealth other than the wealth of the state 

as a whole. The proposal is based upon the well-documented discrepancies 

between wealth of a school district and the quality of education therein, 

which in turn rests upon an analysis of per pupil expenditure. These writers 

offer two basic plans for overcoming the effects of variations in wealth 

while maintaining local financial control, each plan being based upon a 

principle of 11 power equalization. 1139 The first proposal, district pOI<Jer 

equalizing, would eliminate wealth from a formula determining a school 

district's per pupil expenditure. Hence, no matter how much money was 

collected locally, the district would only be able to spend a specified 
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amount for a particular tax rate. The suggested range in local tax rates 

would be from 10 to 30 mills, with the permissible per pupil expenditure 

ranging from $500 to $1500. Rich and poor districts taxing at a 12 mill 

level, for example, would be permitted to expend $600 per pupil, and no 

more. The effect of this plan would be to make all school districts equal 

in their power to raise money for education. 40 

The second proposal, or family power equalizing, is simply an 

application of the power equalizing principle to a different unit. The 

family, not the school district, would be empowered to determine how much 

per pupil each district will be permitted to spend. Under this scheme, 

families of varying vJealth would have access to schools of equal per pupil 

expenditure. Families, in other words, would be allowed to send their 

children to schools charging $400, $800, etc. 41 This plan is not to be 

taken too seriously, however, since as a subterfuge to the equal protection 

guarantee poor families might elect to choose a $400 school and thus re-

main relegated to inequality in educational outcome. 

2. FEDERAL EQUAL PROTECTION 

Under the federal equal protection guarantee, Harvith suggests that 

national standards are necessary for the allocation of aid-to-education 

funds because for too long too many school district budgets have been voted 

down, too many bond issues have been defeated by voters, and too many state 

legislatures have either failed to enact legislation recommended by dis

tinguished committees, 42 or recognize the coming revolution in quality and 

equality of education. Harvith, like Wise and others, 43 would follow the 

11 substantial equaliti1 standard in which there would be an equal expenditure 

per child per year not to exceed a specified ratio. This approach, he 
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suggests, would be used by both Congress and the federal courts, which 

could make certain modifications in the test in light of varying costs 

of living, for differing costs necessitated by the absence of facilities, 

and for the indebtedness of school districts. He would allow further 

adjustments for compensatory education for the disadvantaged and for 

different levels of expenditures for students at different stages of their 

education. 44 

IV. ATTEt1PTS TO ACHIEVE EQUALITY OF EDUCATIONAL OPPORTUNITY 

A. RECENT CASES 

Hobson~· Hansen, as noted above, is the main attempt to establish 

the doctrine of equal educational opportunity under the federal equal 

protection criterion. On the state level, there have been a number of 

lawsuits in the last two years seeking judicial intervention in the re

allocation of school finances. 45 Many of these suits are still pending in 

various federal courts throughout the country, and one has already reached 

the Supreme Court of the United States--the now notorious r~cinnis y_. Ogilvie 

case decided in 1969 per curium without opinion. 46 t1cinnis was a premature 

attempt to challenge the distribution of school revenues under an Illinois 

statute based on local taxing authorities, which resulted in a variation in 

the amount of money available to each student in different districts of the 

state. Relying upon traditional equal protection analysis, a federal district 

court held that the allocation of public revenues was a legislative function 

and that the state legislature might properly consider factors other than 

educational 11 need 11 in formulating the classification. 47 The district court 

was affirmed in a per curium opinion by the Supreme Court, thereby indicating 

that there was no 11 arbitrary 11 exercise of 1 egis l ati ve power or i nvi di ous 
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discrimination which is usually required to invoke the Fourteenth Amend-

ment. 

According to Coons, Clune and Sugarman, the meaning of the Mcinnis 

case is at best ambiguous. They maintain that the decision is only a tem

porary setback to the High Court's inevitable adoption of some sort of 

state equal educational standard. They also believe that the parties acted 

too hastily in forcing so novel and complex an issue upon the Court. The 

Court, they maintain, was justified in postponing serious consideration of 

the problem until more definite state distribution formulas could be 

developed. Thus, the fatal weakness in the Mcinnis litigation was the 

absence of any intelligible theory upon which a judicial determination 

could rest. 48 

Another ill-fated lawsuit receiving the same reception as Mcinnis 

was Burrus v. Wilkerson. 49 In this case the complainants alleged that the 

Virginia apportionment formulas worked to the disadvantage of the relatively 

poor rural counties, thereby denying school children therein of an educa

tional opportunity comparable to that enjoyed by residents of most other 

districts. The parties argued that discrimination based on poverty was 

no more permissible than racial discrimination. The federal district 
56 court, however, dismissed the case and that court was affirmed in a per 

curium opinion by the Supreme Court. Again relying on the traditional equal 

protection tests, the Court held that although state monies were distrib

uted under a uniform and consistent plan resulting in inequalities to 

students living in the poorer counties, this was not an invidious and 

arbitrary discrimination. 
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B. ALTERNATIVES TO JUDICIAL INTERVENTION 

Even if the Supreme Court for the moment remains aloof and refuses 

to become entangled in the equal education debate, there can be no doubt 

that inequalities in educational opportunity ~tiill continue. Judicial 

intervention, however, cannot cure all inequalities in educational oppor

tunity.51 In the absence of judicial participation in this extraordinarily 

complex issue, the major alternative is legislative action on either the 

state or federal level. It is clear that Congress, under its assorted 

powers, has the constitutional authority to compel some sort of uniformity 

among the several states in the way they distribute federal funds for 

education, but whether it will so act is a moot question. The state 

legislatures, on the other hand, present a more perplexing problem. They 

have already attempted to ensure some equalization among school districts 

through various formulas, some of which provide a considerable measure of 

equality. Without constitutional compulsion, it remains doubtful if state 

legislatures will take additional steps toward equalization. The problem 

thus remains--if a state fails to equalize, or fails to sufficiently 

equalize, can the courts under some theory intervene to compel equality? 

V. CONCLUSION 

Apparently on the premonition that the doctrine of equal educational 

opportunity will be eventually accepted by the Supreme Court, a few school 

districts are attempting to meet and implement their enlarged constitutional 

obligation to those discriminated against because of poverty or geography. 

This effort, frequently expressed in terms of 11 Contract performance, 11 in-

valves the letting of contracts by school districts or state educational 

agencies to private firms to raise certain educational levels of the dis-
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advantaged. Another important reason for the contract approach is that 

guidelines for the Elementary and Secondary Education Act, Title I, were 

strengthened this year. School districts must now prove that ESEA funds 

are being used to upgrade education for the disadvantaged students. The 

contract-performance approach is, in effect, a recognition by states and 

school districts of their responsibility for the learning successes and 

failures of their students. Schools, under this conception, will be judged 

according to how well they perform, not by what they promise. The contract 

approach rests, of course, upon the assumption that there are precise educa

tional goals capable of measurement or assessment. 52 And, finally, the 

contract solution is a political move to stem the flow of whites from 

public to private schools, with the whites claiming that the influx of low

achievement blacks has lowered the quality of public schools. 

However the equal education issue may be resolved, it is clear that 

American education is faced with an awe-inspiring challenge, requiring 

new efforts in research for the development of educational performance 

standards. The National Assessment venture, sponsored by the Carnegie 

Foundation and the U. S. Office of Education, is a current attempt to de

fine educational standards which serve as a reference point for judging 

educational performance. 
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