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AFFIDAVIT CONCERNING REAL PROPERTY
CONTAMINATED WITH HAZARDOUS SUBSTANCES (Revised December 2008)

STATE OF MINNESOTA )
) ss.

COUNTY OF HENNEPIN )

The Regents of the University of Minnesota (University), as owner of the real
property described herein1t"hrough Kathleen O'Brien, Vice President, University Services,
being duly sworn, states the following under oath:

1. This Affidavit is made pursuant to Minn. Stat. § 115B.16, subd. 2 (2008), which
requires that before any transfer of ownership of any property which the owner knows is
subject to extensive contamination by release of a hazardous substance, the owner shall
record with the county recorder of the county in which the property is located an affidavit
containing a legal description of the property and disclosing to any potential transferees: a)
that the property has been used to dispose of hazardous waste or that the property is
contaminated by a release of a hazardous substance(s); b) the identity, quantity, location,
condition and circumstances of the disposal or contamination to the full extent known or
reasonably ascertainable; and c) that, if the property was used as a permitted hazardous waste
disposal facility, the use of the property or some portion of it may be restricted as provided in
Minn. Stat. § 115B.16, subd. 1 (2008).

2. The University is the owner of certain real property located at 2210 6th Street, S.E.,
Minneapolis, in Hennepin County, State of Minnesota, which is approximately 2.75 acres in
size and is currently used as the Gold parking lot and the northeast comer of the TCF Bank
Stadium, landscaping and related infrastructure (the Site) (Figure 1).

3. The Site that is the subject of this Affidavit is the former Republic Creosote Facility,
which operated from approximately 1903 to 1913. The former Republic Creosote Facility
produced creosote-impregnated wood products including street paving blocks, railroad ties and
telephone poles. Reportedly, the creosote oil used at the Republic Creosote Facility was
produced elsewhere and imported to the Facility. Historic fire insurance maps of the Facility
indicate the facility comprised a creosote wood treating plant, a lumber processing plant, coal
bins, storage buildings, railroad loading areas and several large aboveground storage tanks
ranging in size from 25,000-gallons to 100,OOO-gallons. The Facility also had a settling basin
where wood was treated with the creosote oil and drying areas for the treated wood. The facility
was decommissioned in 1913 and the buildings razed in 1916. In 1990, the University acquired
from Chicago and Northwestern Transportation Company (CNW) the property on which the
former Republic Creosote Facility is located.
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4. On September 14, 1990, CNW, the owner of the Republic Creosote Facility at that
time, entered the Minnesota Pollution Control Agency Voluntary Investigation and Cleanup
(VIC) Program ("MPCA VIC Program") to complete a soil and ground water investigation
and cleanup of the creosote release under the oversight of the MPCA as a condition of the
sale of the property to the University. The investigation results demonstrated that high
concentrations of creosote were present in the soils at the former settling basin and work
areas of the former Republic Creosote Facility and in the ground water beneath and
downgradient of the settling basin on the Facility. In general, the compounds identified in the
soil included numerous polynuclear aromatic hydrocarbons (PAHs), phenolic compounds,
and arsenic. The PAHs detected are compounds comprising creosote.

In 1994, the MPCA approved the excavation and thermal treatment by CNW ofthe
creosote impacted soil within the former settling basin. From November 1994 to January
1995 about 7,700 tons of creosote contaminated soil were excavated from the former settling
basin and thermally treated on-site with a mobile high temperature thermal desorbtion and
oxidation treatment unit. The entire settling basin, which contained the majority of the
grossly contaminated soil above the ground water table, was thought to have been removed
and treated, however contaminated soil associated with the former land surface, some
shallow pockets of creosote soil, and soil impacted by the contaminated ground water were
left in place.

On March 19. 1996 the University entered the Republic Creosote Facility in the
MPCA VIC Program to complete the investigation of the extent ofthe remaining soil and
ground water contamination and to properly dispose of creosote impacted soils encountered
during construction of the University bike path along Sixth Street SE. On April 19. 1996,
VIC Program approved the University's work plan, which included soil and ground water
testing in the vicinity of the Republic Creosote Facility. The University implemented the
work plan and submitted the "Phase II Investigation Report" prepared by Peer Environmental
and Engineering Resources. On September 6, 1996, MPCA VIC Program issued a No
Association Determination (Minn. Stat. § 115B.178) to the University with respect to the
former Republic Creosote Facility soils excavated as part ofthe work plan. The University
then placed an asphalt parking surface over the present Stadium Site, including the area of the
Republic Creosote Facility.

In August 2002, the University submitted to MPCA a "Phase II Investigation Work
Plan," which was approved by MPCA VIC Program. The "Phase II Investigation Report
Proposed Joint Use Football Stadium" was submitted to MPCA VIC Program in November
2002. This investigation consisted of trenches to delineate the extent of the shallow creosote
contamination and soil borings and ground water monitoring wells to collect samples for
laboratory analysis from the shallow and deep soil and ground water. The results indicated
that creosote-impacted soils remained at the property beneath and adjacent to the former
creosote settling basin. A ground water plume of creosote compounds was estimated to
extend 300 feet downgradient (south-southwest) of the settling basin.

On May 19, 2005, the MPCA determined that the remaining creosote-contaminated
soil associated with the former Republic Creosote Facility is an F-listed hazardous waste
under the federal Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 6901, et
seq.
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In June 2005, the University submitted a Subsurface Investigation Work Plan to
supplement the infonnation available for the University TCF Bank Stadium redevelopment
project. The MPCA approved the Subsurface Investigation Work Plan and associated quality
assurance procedures on June 27, 2005. The investigation results were submitted to the
MPCA in the "Investigation Report-TCF Bank Stadiwn Site" on October 20,2005.

The 2005 investigation concluded that based on previous investigation work the
creosote impacted soil remained at the Republic Creosote Facility and the current
investigation results that the creosote release did not extend into other areas of the Stadium
Site. The 2005 data demonstrated that the creosote ground water plume had decreased in size
and concentrations from the time of the 2002 investigation. For the creosote release at the
fonner Republic Creosote Facility, Wenck Associates recommended a Focused Feasibility
Study (FFS) to evaluate the short list of presumptive response action alternatives. On
December 28,2005, the MPCA determined that a reasonable investigation necessary for
identifying major releases at the Site and their general extent and magnitude has been
completed.

On August 22, 2006, the MPCA directed the University to submit a Feasibility Study
(FS) and Response Action Plan (RAP) to address the remaining creosote soil contamination
associated with the fonner Republic Creosote Facility. The University submitted a FS in
September 2006 and a proposed RAP in October 2006 to the MPCA. The FS identified
response action alternatives for the Site. A public comment period on the FS and RAP was
open from October 16, 2006 through November 15, 2006. The MPCA held a public meeting
to discuss the FS and RAP on November 8, 2006.

In a Minnesota Decision Document dated February 8, 2007 (MDD), the MPCA
approved the RAP consisting of excavation with segregation of hazardous and non-hazardous
materials for separate treatment and disposal. PAH-impacted soils above the industrial SRV
for B(a)P equivalents were to be disposed of either via an approved thennal treatment system
or at an approved hazardous waste landfill. The excavation was required to extend to a
minimum depth of ten feet below present grade, which represented the maximum expected
depth of expected future construction activity in the area.

5. Response action implementation began at the Site in June 2007 and ended in
November 2008. Thermal treatment of soil continued until March 2009. Prior to soil
excavation activities, a perimeter fence was constructed around the Site to limit access and to
designate the site as a hazardous materials work zone. In order to further expedite the soil
excavation process several known underground fixtures were removed. The five existing 2
inch monitoring wells (PMW-I, 2, 3, 4, and W-2P) were abandoned by a Minnesota
Department of Health-certified well contractor prior to excavation activities. Above-grade
fixtures were removed from the Site which included light pole bollards, bumper posts, trees,
and a University parking sign. Work zones, "exclusion zones," contamination-reduction
zones and staging areas were established by the excavation contractor prior to initiating field
activities and modified as necessary as the project progressed.
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Asphalt pavement, concrete curb and gutter, non-impacted fill and previously treated
material were removed from the area in order to access the creosote-impacted material as the
excavation progressed. Concrete that was not impacted by creosote waste or creosote
affected soil was hauled to an appropriate off-site recycling facility.

Wenck Associates, Inc. observed excavation and loading procedures to ensure proper
documentation and adequate protection of human health and the environment in accordance
with the approved RAP. Veit Companies, Inc. was the excavation and soil transportation
contractor for the project. Wenck was responsible for ensuring compliance with the RAP,
and dictated field decision-making, such as the need to stop work and evaluate risk, or the
decision as to whether the excavation has reached an appropriate cleanup level or excavation
limits.

During the excavation activities at the Site, the soil that was treated during the 1995
96 partial response action was segregated for direct loading, hauling and disposal at the
Veolia Landfill. The previously treated soil was visually distinct from the urban fill and the
surrounding creosote impacted soil. The previously treated soil was consistently drier, and
uniform in color and grain size. Approximately 7,700 tons of previously treated soil was
hauled directly to the Veolia landfill under non-hazardous waste manifest without further
thermal treatment.

During the excavation activities at the Site, a portion of the soil encountered in the top
three feet was not impacted with creosote, although the presence of diesel-range organic
compounds (ORO), coal, clinkers, cinders and ash made it unsuitable for re-use off site. This
soil was disposed as non-hazardous waste. Approximately 2,062 tons of this fill was
disposed at the Veolia landfill during this response action. Approximately 64 tons of treated
timbers and railroad ties were encountered during the response action and disposed of at the
Veolia landfill.

Soil within the response action area of the Site was removed using standard earth
moving equipment. During the response action, 73 soil samples were collected from the
sidewalls and floor of the excavation to establish that the cleanup goal of 3 mg/kg BaP had
been reached. Numerous samples were field screened during the excavation with a
photoionization detector (PID) to aid in the determination of approximate excavation limits
prior to sidewall and floor sampling.

During the response action at the Site, approximately 4,088 tons of material was
found to contain creosote "eggs" (i.e., substantial concretions of free-product) or oversize
material which could not be thermally treated at the AB Environmental facility. Pursuant to
the MPCA-approved Technical Execution Plan (TEP), this material was shipped to three
different hazardous waste disposal facilities. The EQ facility in Michigan received
approximately 710 tons of creosote eggs and debris. The Clean Harbors facility in Nebraska
received approximately 237 tons of creosote eggs and debris. The Clean Harbors Sarnia,
Alberta, Canada, facility received approximately 3,141 tons of creosote eggs and debris.

Approximately 28,733 tons of creosote impacted soil was hauled from the Site to the
AB facility in Henderson, Minnesota. AB Environmental owns and operates a soil thermal
treatment facility located at 29300 Scenic Byway Road, Henderson, Minnesota. The AB
Environmental facility is a contract soil treatment operation that receives soils contaminated
with organic contaminants, and heats the soils to volatilize the existing contaminants. A
cyclone and baghouse provide particulate filtering of the exhaust gases before entering the
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afterburner. Volatilized contaminants present in the exhaust gasses were then destroyed in a
distillate oil-fired afterburner prior to entering the atmosphere. The AB Environmental
facility has been in operation at its current site since 1991. The trucks entering the AB
Environmental facility were weighed and the soil was transferred to a covered storage
building. Upon arrival at the AB Environmental facility, pre-treatment soil samples were
collected at increments roughly equal to one 4-part composite sample per 500 ton pile.

After thermal treatment of the soil was complete, analytical samples were collected
and analyzed at the same frequency as the pre-treatment samples. Post-treatment verification
samples of the treated soil were sent to Environmental Science Corporation (ESC) Pace
Analytical (PACE) for analysis in accordance with the approved Quality Assurance Project
Plan (QAPP). Post-treatment soil stockpiles showing concentrations greater than 3 mg/kg
B(a)P were retreated and re-sampled until the B(a)P concentrations were below 3 mglkg BaP.
Stockpiles exhibiting B(a)P equivalent concentrations below 3 mg/kg were cleared for
disposal at the Waste Management Spruce Ridge Landfill in Glencoe, Minnesota.

No groundwater was encountered during the excavation activities on the Site. The
excavation depth was terminated at the depth of groundwater (approximately 10 feet).
Surface runoff was managed onsite by evaporation or infiltration into Site soil.

In summary, the following response action activities were completed in accordance
with the MDD and approved RAP and TEP for the Site:

• A total of approximately 42,647 tons of soil and debris from the former Republic
Creosote Facility were excavated at the Site and thermally treated or disposed at a
landfill. Of this amount, 28,733 tons were thermally treated; 4,088 tons were hauled to
one of three hazardous waste landfills; 7,700 tons of previously treated soil were hauled
to an industrial waste landfill; and 2,126 tons of urban fill and railroad ties were hauled
to an industrial waste landfill.

• None of the thermally treated soil was reused at the Site; all material excavated from
the Site was disposed offsite.

• Excavation sidewall samples (and bottom samples, where applicable) were collected to
confirm that the 3 mg/kg BaP equivalent cleanup standard for the Site had been met.

• Airborne dust and volatile organic area sampling were completed during all excavation
activities. None of the thresholds set in the SHSP were exceeded during site work.

6. The area of the Site where residual contaminated Republic Creosote facility soils
remain in place at a depth of ten feet (10') or greater is identified in Figure 1.

7. On November 6,2009, the MPCA VIC Program issued a No Further Action
Determination letter to the University with respect to the response action completed of the
Site. On September 9,2009 the University submitted a Proposed Actions Letter to MPCA
identifying proposed actions for the Stadium Site including purchase and use of the Site for
parking, construction and operation of the TCF Bank Stadium and associated parking and
infrastructure and potential future construction of additional University buildings in present
parking areas of the Stadium Site. On November 6, 2009, the MPCA VIC Program issued a
retroactive No Association Determination for Past Actions I No Association Determination
for Proposed Actions (Minn. Stat. § 115B.I78) to the University for the Proposed Actions
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with respect to creosote contamination in soil and groundwater associated with the former
Republic Creosote Facility.

8. Any person who is planning any use or activity which may adversely affect the
protectiveness of the response action or which has the potential to disturb residual
contamination as described above within the area identified in Figure 1 should contact the
Minnesota Pollution Control Agency prior to commencement of the planned activities.

Regents of the University of Minnesota

Byr:i!if!.w.)~
Kath ~O'Brien •
Vice President, University Services

ACKNOWLEDGMENT

STATE OF MINNESOTA

COUNTY OF HENNEPIN

On this \ 1-tt. day of ~<::N~b"..r ,2..se:>C\ ,before me a notary public
within and for said County and State, personally appeared Kathleen O'Brien, Vice President,
University Services, University of Minnesota to me personally known, who, being duly
sworn by me on oath, did say that she is the person who signed the foregoing instrument and
acknowledged that she signed the same as free act and deed for the uses and purposes therein
set forth.

NoayNlllc
MnilllOtQ

M,CCllM'i.....
at. ..

THIS INSTRUMENT WAS DRAFTED BY:

Rick E. Kubler, Esq.
Gray, Plant, Mooty, Mooty & Bennett, P.A.
500 IDS Center
80 S. 8th St.
Minneapolis, MN 55402
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