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PREFACE 

In 2009, a coworker asked me a question regarding photographic rights in the 

Minneapolis Sculpture Garden, specifically the conservatory. He wondered about the 

signage requiring permits for photography. I was a new tour guide and he was trying 

to goad me with questions, but I became curious when the answer seemed so 

complex. The permit requirement is aimed at professional photographers who sell 

their images. But, if the sculptural piece is included in the photograph as part of an 

entirely new concept, the resulting image is its own work of art.  

 

As the Sculpture Garden is a joint project between the Walker Art Center and 

Minneapolis Parks and Recreation, I e-mailed some brief questions to a Walker Art 

Center staff acquaintance, who forwarded my queries to another staff member. Her 

response included the statement that, “photographing an artwork does not constitute a 

new artwork.” That staff member is probably well versed in contemporary art and 

was trying to draw some hard lines, but it irritated me that she would not consider a 

broader response. As a photographer I agree that a straight documentary-style 

photograph of an artwork does not usually create a new idea unless we broach a 

Sherrie Levine type of appropriation, which is discussed in the following paper, or a 

typological series, which documents multiple variations on the same subject.   

 

However, creating a new composition out of light, form, space and line may 

incorporate a new vision, which could include something designed by someone else 

within the frame. Just as a painting study of an old master does not usually constitute 

a finished new work, neither would a straight photograph of an artwork; but, veering 

from the original, with one's own unique perspective, creates something new. 

Contemporary postmodern art is all about ideas.  

 

How might institutions deal with questions about image rights and reproductions? A 

famous copyright case, Bridgeman Art Library v. Corel Corp (see Chapter 3) takes on 

the question of image licensing and photographic reproductions of public domain 

works, but there are many more entanglements with copyright and the art world. 
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GLOSSARY 

Appropriation: The act of taking or re-using another’s creation for one’s own use. 

Appropriation art questions notions of originality and authorship. 

 

Attribution: Attributing or referencing the original creator of a work of art. 

 

Berne Convention: Ratified by more than 70 member nations on September 9, 1886, 

the Berne Convention established global copyright standards with international 

protection for artists and authors. It recognizes an artist’s moral rights. The United 

States joined the international standards in 1988 with the Berne Convention 

Implementation Act. 

 

Click-Wrap License: A click-wrap license presents the user with a message on their 

computer screen. It requires the user to manifest assent to terms of a license 

agreement by clicking on an icon. The product cannot be obtained or used unless and 

until the icon is clicked. The few courts that have considered the validity of such 

agreements have held them valid and enforceable. 

 

Copies: Copies are material objects in which a work is fixed by any method now 

known or later developed, and from which the work can be perceived, reproduced, or 

otherwise communicated, either directly or with the aid of a machine or device, in 

which the work is first fixed. 

 

Copyleft: Copyleft refers to a counterculture of creators and inviduals who prefer 

looser copyright. Many such individuals prefer Creative Commons licenses that allow 

creators to designate various levels of automatic licenses for creative expressions. For 

example, a creator could indicate their work is free for use by anyone as long as they 

are granted attribution, and/or the new use is not for commercial purposes. 

 

Copyright: In Article 1, Section 8, Clause 8 of the U.S. Constitution, it states that the 

Congress shall have the power to promote the progress of Science and useful Arts by 

securing for limited times to authors and inventors the exclusive right to their 

respective writings and discoveries. Copyright is a bundle of rights granted to the 

creator for a limited period of time, and was conceived as an incentive for creators to 

produce more work, to benefit both the creator and society. The owner of a copyright 

has the exclusive rights to do and authorize the following: (1) to reproduce the 

copyrighted work in copies or phonorecords; (2) to prepare derivative works based 

upon the copyrighted work; (3) to distribute copies or phonorecords of the 

copyrighted work to the public by sale or other transfer of ownership, or by rental, 

lease, or lending; (4) in the case of literary, musical, dramatic, and choreographic 

works, pantomimes, and motion pictures and other audiovisual works, to perform the 

copyrighted work publicly; (5) in the case of literary, musical, dramatic, and 

choreographic works, pantomimes, and pictorial, graphic, or sculptural works, 

including the individual images of a motion picture or other audiovisual work, to 

display the copyrighted work publicly; and (6) in the case of sound recordings, to 

perform the copyrighted work publicly by means of a digital audio transmission. 
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Derivative: A derivative is a creative expression based upon one or more preexisting 

works, such as a translation, musical arrangement, dramatization, fictionalization, 

motion picture version, sound recording, art reproduction, abridgement, condensation, 

or any other form in which a work may be recast, transformed, or adapted. The 

standard of originality can be problematic. 

 

Fair Use: Limits the rights of copyright owners. Four factors are considered: (1) the 

purpose and character of the use; (2) the nature of the copyrighted work; (3) the 

amount and substantiality of the portion used; (4) the effect of the use upon the 

potential market for or value of the copyrighted work. 

 

Idea/Expression Dichotomy: Regardless of form, there is no copyright protection of 

an idea or procedure. This is a substantive rule of copyright law and has two main 

purposes: (1) distinguishes what belongs in the public domain from what is eligible; 

(2) describes the difference between patent law and copyright protection. An “idea” is 

shorthand for non-copyrightable elements in a work. This is now an international 

requirement, per the influence of the U.S., every member of the WTO must have in 

their statute as part of the TRIPS agreement.   

 

Intellectual Property: A system of laws including copyright, trademark and patent. 

Intellectual Property (IP) developed to regulate the use of intellectual creations and 

affirm the value of such output to creators.  

 

Moral Rights: Sometimes referred to as author’s rights or droit moral, moral rights is 

a theory of copyright more characteristic of Europe, where an author’s natural right of 

creation justifies protection. Moral rights refers to a creator’s non-economic interests, 

such as prevention of distortion, destruction, or misattribution. This view considers 

authors’ relationships to their work in a more romantic way, emphasizing the bond 

between creator and expression. The quality (originality) requirement for copyright is 

often much higher in European countries, as well.  

 

Originality: Copyrightable content must be the original works of authorship fixed in 

a tangible medium of expression. Requiring a minimum level of creativity, originality 

means that a work was independently created by an author, as opposed to copied from 

other works. Some European countries require more robust creativity. The standards 

of originality change from case to case. That a work must be “original” was always a 

condition in copyright cases, but never specified until 1976. 

 

Patent: A patent is an exclusive right granted for an invention, which is the product 

or a process that provides, in general, a new way of doing something, or offers a new 

technical solution to a problem. Patents grant the sole right to make, use, and sell that 

invention for a set period of time. 

 

Public Domain: The public domain is a conceptual space for non-copyrighted work, 

conceived as a culturally rich source for further creation. Once a copyright term 



 x 

expires, the work enters the free use space of the public domain, where anyone may 

copy, distribute, or borrow from the piece. Current copyright law in the United States 

gives the duration of protection for the life of the author plus seventy years. Some 

writers, creators and legal experts are concerned that the public domain is shrinking. 

 

Trademark: Trademarks are culturally recognized designs, typically logos. The term 

could also apply to a color scheme, smell, sound, form or shape that points to a 

product’s origin. Continuity and uniqueness allows and provides an incentive for a 

company to offer consistency or predictable quality. 

 

TRIPS Agreement: Trade-Related Aspects of Intellectual Property Rights, the 

TRIPS Agreement was signed in 1994 and effective as of 1995. It is the most 

comprehensive multilateral agreement on intellectual property to date. It covers 

copyright, trademarks, geographical indications, industrial designs, patents, layout-

designs of integrated circuits, and undisclosed information including trade secrets and 

test data. This agreement sets out the minimum standards of protection to be provided 

by each member, deals with domestic procedures and reinforcement of IP rights, and 

deals with dispute settlement procedures among WTO members. 

 

Visual Artists Rights Act (VARA): Enacted in 1990, any visual artwork created 

after June 1, 1991 is protected by VARA. VARA grants some moral rights to creators 

in the United States, along with the economic rights already present in copyright. 

Such rights include attribution, maintenance without alteration, and protection from 

destruction during the artist’s lifetime. 
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Chapter 1 

Introduction 

The unresolved conflicts are making the intellectual foundations of copyright law feel 

like an M.C. Escher drawing. You follow one line of reasoning along one perspective 

only to find it turn back on itself and morph into a radically contradictory 

perspective. 

~ David Bollier 

 

As an intern for the Minneapolis Institute of Arts (MIA) Photography and New Media 

department, I was asked by the curator to maintain the department’s blog with 

updates on the current exhibition, The Sports Show, which featured hundreds of sports 

and leisure related pictures. I had access to the digital records and wanted to illustrate 

the article with a sample picture. 

 

I was scanning the internal database of images from the checklist and several 

photographs popped from the screen. Blues, greens, yellows… a variety of color 

swept by as I scrolled the selection. I liked one in particular: an aerial composition of 

a 2005 Formula 1 race track, Bahrain 1, by Andreas Gursky. Strong lines crossed and 

curved along the vertical surface, weaving a boldly contrasting tapestry of black, 

beiges and browns with light punctuations of orange below a strip of neutral slate 

blue sky. At first glance, the photograph conveyed an abstract arrangement of linear 

rhythms overrun by neutral tones, but a closer look revealed hints of human-made 

objects. The view of a track sweeping around and across the composition merged well 

with the racing theme of my post urging visitors to view The Sports Show, but, I 

could not use the image.   

 

Pictures add a nice visual reference to text, and are also appropriate for a blog 

devoted to a visual arts department, however, some artists and copyright holders 

prefer to limit the use of their work and the picture I liked listed publication 

restrictions. Another photograph suited the text but instances like this happen 

frequently, both inside and outside arts institutions, whether someone wants to 

reproduce an image or remix it to create something new. 

 

http://www.artsmia.org/sports-show/preview.php?page=leisure
http://www.moma.org/collection/browse_results.php?object_id=109917
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Even with our society’s legal definitions and precedent, situations of copyright 

infringement and other intellectual property issues remain hotly contested. Usage 

limits and criteria are hard to define. Joerg Colberg, a photographer and 

founder/editor of Conscientious, a website dedicated to contemporary fine-art 

photography, observed, “defining plagiarism in photography is more or less like 

defining pornography: You know it when you see it – except that what you see as 

plagiarism (or pornography) someone else might not agree with” (jmcolberg.com). 

Although intellectual property and pornography are very different, like the use of 

sexually explicit material, the use of another’s creative material often presents a 

tangled and misunderstood situation. Image rights can affect the creation of new art, 

the ability to access or look at work, the handling and release of images, and an artist 

or institution’s reputation. 

 

Copyright laws protect artists and allow institutions to share art with their 

communities. This set of laws helps society treat one another with respect by 

recognizing the rights that attach to the creator of the art – the artist. However, 

copyright was conceived as a bundle of rights of limited duration, designed to 

promote the progress of the arts and sciences. Common current opinion on 

intellectual property law has swayed from this core purpose, while simultaneously 

many users consider all digital images as acceptable source material. While artists, 

creators and copyright holders deserve adequate compensation, a technology and 

social network driven environment of flowing information leads to ever increasing 

demand for access, sharing, and reuse by an active public. Society needs to consider 

the technical incompatibility of copyright law with rights of the public in 

contemporary culture. Should copyright be revised? Revisions in the law, and, more 

importantly, our understanding of the law and treatment of art, should take into 

account the changing environment for image use. A copyleft counterculture, as 

referenced in my paper’s title, is composed of those who prefer looser copyrights. 

 

What do the legal terms mean? How does art history play into the copying of images? 

How does art’s rich background of re-using images create questions for artists and 
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institutions, and what legal precedent might we look to for examples of how the law 

handles these questions? How does copyright affect museums and other institutions, 

and how they handle their collections and digital access? How do museum audiences 

and the public use images, and what expectations do they have for access and use?  

 

To approach image rights, my paper looks toward art history and contemporary art for 

a basis of image appropriation, to copyright law for precedent as well as current 

litigation, and to museum studies and ethical issues in arts management. There is also 

some study of social networking for context on user concerns and the environment of 

image rights outside museums. An exploration of these questions leads to the core 

query of this paper: How well does a contemporary visual arts community comprised 

of institutions (museums and galleries), rights holders (artists and estates), and 

audiences (users and the public) benefit from current copyright laws and practices, 

and what changes—both in the law and our understanding of it—might better serve 

all parties? 
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Chapter 2 

Background on Copyright and Terminology 

Just as water, gas, and electricity are brought into our houses from far off to satisfy 

our needs in response to a minimal effort, so we shall be supplied with visual or 

auditory images, which will appear and disappear at a simple movement of the hand, 

hardly more than a sign. 

~ Paul Valéry (1871-1945) 

 

Frequent issues and terms entangled with art ownership are intellectual property, 

copyright, trademark, derivative, fair use, public domain, and appropriation. The 

Visual Artists Rights Act (VARA) also plays a part, as well as moral rights. A 

glossary of definitions is included in the beginning of this paper for easy reference 

while more thorough explanations of legal terms appear in this chapter. The 

following also contains an overview of the property, the rights holders, the rights, the 

origin and purpose of those rights, and exceptions. Appropriation is discussed in 

Chapter 3. 

 

Intellectual Property (IP)  

Intellectual property rights cover a wide base of legal issues and ideas. Generally 

controlled by the creator of a work, IP rights may be transferred to a purchaser, gift 

recipient or other art owner. A system of laws including copyright, trademark and 

patent, IP developed to regulate the use of intellectual creations and affirm the value 

of such output to creators. Creators are endowed with control of the use of their 

creative output and granted the potential to earn revenue from it (Pantalony wipo.int). 

 

The phrasing of the term Intellectual Property suggests a solid ownership for the 

results of mental efforts, the meaning of which is not always clear. What is clear is 

that concepts themselves are not covered, only physical manifestations. It bears 

repeating due to its importance, as required by the TRIPS agreement, “Copyright 

protection shall extend to expression and not to ideas, procedures, methods of 

operation or mathematical concepts as such” (Cohen, J. 275).  Regardless of form, 

there is no copyright protection of ideas. 
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THE POTENTIALLY OWNED AND THE POTENTIAL OWNERS 

To explore answers, it is important to delineate the components we may consider 

property. While property rights are exclusive, the ethereal “property” under 

copyright is referred to under limited exclusive rights. The property in question 

might be: the tangible product (the physical artwork or expression), exact copies or 

reproductions, transformations (interpretations, adaptations, or other derivatives), or, 

as is sometimes misconstrued, the idea or meaning of the work (concept). Possible 

art owners range from the creator (artist, author or producer), to the purchaser or gift 

recipient (gallery, museum or private party), or the public (viewers and users of the 

public domain). 

 

Regarding the physical work, ownership already enters murky waters when the piece 

passes from the hands of the creator to a buyer, in which case the creator may retain 

rights, though he or she no longer holds the physical product. A museum, for 

example, may own an artwork but not the intellectual property rights to the work.  

Rights may be transferred or licensed in writing. If the museum lacks the rights, each 

potential use of the work should be analyzed for possible risk. Typically a “use” is 

display of the work, but could involve image reproduction and publication for 

promotional material, as referenced in the personal anecdote of the introduction. The 

production of derivative works for revenue such as mugs or posters is controlled by 

the copyright owner. 

 

The expression of the physical creation, or reproduction of that expression, is what is 

restricted under copyright. As stated above, a museum may own a physical work but 

not the rights to reproduce the piece, or, they may own a more abstract connection to 

a piece that is conceptual. For example, the Walker Art Center (WAC) has a few Sol 

LeWitt wall drawings. Wall Drawing #9 A & B (Figure 1) were gifts of the artist. 

What the Walker physically owns are a certificate, diagrams and detailed instructions 

of how to make LeWitt’s drawings. LeWitt appreciated collaborations and designated 

that his wall drawings could be interpreted and made by anyone, but when an 
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exhibition at the Walker is planned, the LeWitt estate sends a technician trained to 

create the drawings to LeWitt’s specification.  

 

 
Figure 1. Sol LeWitt. Wall Drawing #9 A & B, 1974. 

Image from WAC 2010 exhibition Sol LeWitt: 2D+3D, 

http://blogs.walkerart.org/visualarts/2011/03/15/peace-or-misery/ 

© The LeWitt Estate / Artists Rights Society (ARS), New York 

 

The wall drawings can be quite large, but actual dimensions vary, depending upon the 

exhibition space. The certificate the Walker acquired reads: 

Two-part serial drawing. The wall or rectangle is divided vertically or 

horizontally into two parts. One part with vertical and horizontal lines 

superimposed, the other part with diagonal left and diagonal right lines 

superimposed. First drawn by Sol LeWitt and others. First installation: 

L'Attico Gallery, Rome, Italy, May 1969.  
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“Because Wall Drawing #9 B had not yet been installed, the certificate was not issued 

until after it was drawn onto the wall…. The work was [then] created on-site by one 

of LeWitt's assistants with the help of Walker staff” (WalkerResources 

artsconnected.org). 

 

The drawings fill the vision of visitors. Observing the walls from afar, crossed lines 

blur while subtle colors mingle. Stepping forward, lines separate, spreading across 

space. With four trained technicians, it took three weeks to recreate the drawings 

from the instructions for the 2010 retrospective shown in Figure 1. After each 

installation, the walls are repainted. For LeWitt, the art is the idea. Interestingly, 

according to an e-mail from the Walker’s Assistant Registrar, in this case, WAC is 

authorized to reproduce the piece, and able to authorize third parties to do so, 

without the permission of the estate (Smith). 

 

A museum may also own the rights to a specific reproduction image of a work that 

falls in the public domain (this is contested in Bridgeman; see Chapter 3). 

What is often questioned is the criteria for what delineates transformations, or 

interpretations and “derivatives.”  If an interpretation is a parody or other criticism, 

for example, it would fall under “fair use,” described below.   

 

Much confusion surrounds the ownership of the meaning of a work, especially in 

light of the term “intellectual property.” Some may presume it to be a physical 

manifestation of property rights on an ethereal thought. But, as previously noted, an 

idea or concept is not protected under copyright; rather, it is the expression in a 

tangible medium that is covered. As many modern and contemporary artworks are 

conceptual in nature, a museum may not own a physical copy of a work but may 

have a physical receipt, deed, and/or instructions for the display of the concept, such 

as the Walker’s Sol LeWitt drawings. Typically, the display of the idea is what the 

artist has rights to grant the museum permission to perform. In other words, if a 

person or institution concocted a unique expression of the same idea, the first artist 
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has no right to control that performance or display as long as it does not reference the 

artist or the copyrighted work. See Derivatives below. 

 

Copyright 

The term intellectual property is relatively new, although “copyright” is not. 

Congress revised U.S. copyright laws many times over the past century. Copyright’s 

intent is to protect original literary, artistic, musical and computer-generated works 

for a limited duration so that creators and the public reap the benefits of creations. 

The original specific phrasing for copyright is, “The Congress shall have the power 

to promote the progress of Science and Useful Arts by securing for limited times to 

authors and inventors the exclusive right to their respective writings and discoveries” 

(Cohen, Lauren, Okediji, O’Rourke 23).   

 

A creative work or group of “writings” needs to be fixed in a tangible medium of 

expression, such as a book. The terms “writings,” “fixed,” and “limited times” have 

all been scrutinized. Many creative works fall under the umbrella of “writings,” 

which are also referred to as “works of authorship,” and described as: 

(1) literary works; (2) musical works, including any accompanying words; (3) 

dramatic works, includying any accompanying music; (4) pantomimes and 

choreographic works; (5) pictorial, graphic, and sculptural works; (6) motion 

pictures and other audiovisual works; (7) sound recordings; and (8) 

architectural works.  (copyright.gov) 

“Fixation” requires sufficient permanence or stability to permit the work’s perception, 

reproduction or communication “for a period of more than transitory duration.”  

“Limited Times” will be discussed in Chapter 7. Labor is not enough for copyright 

protection, which requires originality, or a minimum level of creativity. In other 

words, copyrights are not awarded for time and effort alone. 

 

According to the World Intellectual Property Organization (WIPO), a museum likely 

owns or holds the following types of copyright protected assets:  photographic 

images of artifacts and artworks in collections (though the copyrightable aspects of 
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slavish reproduction copies are contested in Bridgeman, see Chapter 3); audio 

recordings and publications; Audiovisual works; Multimedia productions; Print or 

electronic publications and educational material; and Databases of information about 

collections. The artwork held in the collection is also under copyright, though not 

owned by the museum. 

 

ORIGINS AND PURPOSE 

As stated above, copyright’s intent is to protect expressive works for a limited 

duration so that the creator and the public both reap the benefits of the creation. The 

creator receives exclusive rights for a term, while the public enjoys publications of 

new expressive works and then receives full access to use the creative works after 

creators’ rights expire. Where does this protection come from?  In the United States, 

copyright law emerged from four theories, or perspectives: incentive, author’s rights, 

public domain and the First Amendment. User’s rights, a fifth theory, is more 

recently attributed toward copyright discussion (Okediji lecture).  

 

The incentive theory refers to economic incentives for creation at the optimal level, 

which is the dominant U.S. perspective. From this utilitarian view, authors are more 

likely to create if their work is protected, and the purpose of protecting the work is to 

protect the market that would suffer if fewer works were created due to lack of 

incentive. Looking at an author’s rights, or moral rights (droit moral), is a 

perspective more characteristic of Europe, where an author’s natural right of creation 

justifies protection (Cohen, Loren, Okediji, O’Rourke 10). This view considers 

authors’ relationships to their work in a more romantic way, emphasizing the bond 

between creator and expression. The quality requirement is often much higher in 

European countries, as well. Moral rights refer to creators’ non-economic interests, 

such as prevention of distortion, destruction, or misattribution (ibid. 11). The United 

States’ strong adherence toward Freedom of Speech under the First Amendment 

keeps our nation from fully embracing moral rights. For example, parodies and 

commentary are important exceptions to copyright. The public domain theory is 

designed to limit the rights and preserve the possibility of variety of expression 
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(public domain is further explained later in this chapter). User’s rights theory 

emerges from heavy social media use, where consumption of copyrighted material is 

not passive, but rather a process of engagement with an intellectual act of selection, a 

key argument for expression and the creation of new work. In the case of user’s 

rights, looking at the original creator, as is done under incentive or author’s rights, is 

only half the story. According to my copyright class law instructor, from whose 

lectures I quote regularly in this paper, each theory shows up in U.S. litigation, while 

moral or author’s rights does not appear as frequently (Okediji). 

 

The U.S. Constitution directed Congress to create federal law granting exclusive 

rights “to copy, sell, and perform a work of original authorship that has been fixed in 

a tangible medium” (Vaidhyanathan 20). “Effort” is not protected by copyright, 

though United States culture likes the idea of compensation for the fruits of one’s 

labor, but we must remember that “the most fundamental axiom of copyright law is 

that ‘no author may copyright his ideas’” (ibid. 30). To iterate: copyright is about 

expression, not idea, which is often referred to as the idea/expression dichotomy. 

 

A BUNDLE OF RIGHTS 

The notion of a bundle of rights granted to the creator for a limited period of time 

was conceived as incentive for creators to produce more work. The protection of the 

work allows creators to generate income, while the public benefits from the creation 

with the promise of full access in the future. What exactly are the rights of copyright 

holders? Subject to sections 107 through 121 of the law, the owner of copyright has 

the exclusive rights to do and to authorize any of the following (emphasis added):  

(1) to reproduce the copyrighted work in copies or phonorecords; (2) to 

prepare derivative works based upon the copyrighted work; (3) to distribute 

copies or phonorecords of the copyrighted work to the public by sale or other 

transfer of ownership, or by rental, lease, or lending; (4) in the case of literary, 

musical, dramatic, and choreographic works, pantomimes, and motion 

pictures and other audiovisual works, to perform the copyrighted work 

publicly; (5) in the case of literary, musical, dramatic, and choreographic 
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works, pantomimes, and pictorial, graphic, or sculptural works, including the 

individual images of a motion picture or other audiovisual work, to display the 

copyrighted work publicly; and (6) in the case of sound recordings, to perform 

the copyrighted work publicly by means of a digital audio transmission. 

(copyright.gov) 

Copyright is a strict liability offense, meaning a claim of ignorance is not a helpful 

defense for an infringer (Okediji). Subconscious copying has been accepted since a 

music infringement case in 1924, when revered Judge Learned Hand noted, “Once it 

appears that another has in fact used the copyright as the source of this production, he 

has invaded the author’s rights. It is no excuse that in so doing his memory has played 

him a trick” (Cohen, Loren, Okediji, O’Rourke 292). 

 

Trademark  

A discussion of intellectual property often includes mention of trademark.  

Trademarks are culturally recognized designs—typically logos—though the term 

could also apply to a color scheme, smell, sound, form or shape pointing to a 

product’s origin, such as McDonald’s golden arches. Continuity and uniqueness 

allows and provides an incentive for a company to offer consistency or predictable 

quality (Vaidhyanathan 19). Products become familiar, instantly recognizable, and 

one might assume from a logo that it will be similar to the last time it was 

experienced. Social values of trademarks are rather low, while commercial and 

proprietary values are high (ibid. 19), which is why new products in a market often 

emulate popular ones. 

 

According to WIPO and the American Alliance of Museums (AAM), museums 

likely hold the following assets protected under trademark: The museum’s name and 

identifying logo; an artist’s name or signature as a trademark (which is often 

registered by the artist or the artist’s foundation to protect use; as is the case with 

Picasso’s signature); the museum’s building, particularly if it is recognizable (such 

as the MIA’s brightly lit column-filled façade, also their multi-colored logo); titles of 

exhibitions and programs (such as Arty Pants at WAC); the packaging or color of 
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museum-based objects often sold in gift shops; and works of art as trademarks where 

the work is tied to the museum in the mind of audiences and patrons (such as Claes 

Oldenburg and Coosje van Bruggen’s Spoon Bridge and Cherry for the Minneapolis 

Sculpture Garden, shown in Figure 2). 

 

 
Figure 2. Claes Oldenburg and Coosje Van Bruggen. Spoonbridge and Cherry, 1985-1988 

Minneapolis Sculpture Garden  cavetocanvas.com 

© Claes Oldenburg and Coosje van Bruggen 

 

Derivatives 

According to section 101 of the copyright law, a “derivative work” is a piece based 

upon one or more preexisting works, such as a translation, musical arrangement, 

dramatization, fictionalization, motion picture version, sound recording, art 

reproduction, abridgment, condensation, or any other form in which a work may be 

recast, transformed, or adapted. A work consisting of editorial revisions, annotations, 
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elaborations, or other modifications, which, as a whole, represent an original work of 

authorship, is a “derivative work” (copyright.gov). If a work is still protected, only a 

copyright owner has the right to make or agree to a derivative work. If the source 

material is in the public domain, the copyrightable aspects of a derivative work are 

the creative elements added by the new author. If the source is not in the public 

domain, a derivative work is infringing on the rights of the copyright holder. If the 

underlying source is copyrighted, then a derivative work needs a higher standard of 

originality in order to gain new copyright; the concern is based on the impact such a 

derivative copyright may have on the original privileges and rights of the owner of 

the underlying work. In other words, copyright on the derivative may interfere with 

the original. When fans create unauthorized offshoots of favorite copyrighted works, 

their fan fiction is a good example of an infringing derivative. 

 

Fair Use   

The most troublesome bit of copyright law and the most robust exception, fair use 

has been recognized since the Copyright Act of 1976. Users may make copies, quote 

from, and refer to copyrighted works for various reasons, and each situation is 

examined on a case by case basis. To be considered a true fair use situation, copies 

need to be unauthorized and then contested. “First comes the use; the discussion of 

whether or not the use was a fair use follows—if and when the original copyright 

owner objects,” says museum and copyright expert Stephen Weil, who continues, 

“for better or worse, fair use in the visual realm—with its reliance on particular facts 

and circumstances—may never be a neat or tidy affair” (250). Under fair use, users 

are allowed by law to refer to copyrighted works for the following reasons:  for 

criticism or commentary; news reporting; teaching or classroom use; or in 

scholarship or research. To determine whether a use is “fair,” a court considers four 

factors: the purpose or character of the use; the nature of the original; the amount and 

substantiality of the copyrighted work used or taken; and the effect on the market 

value of the original (Vaidhyanathan 27). 
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In his essay “Fair Use and the Visual Arts: Please Leave Some Room for Robin 

Hood,” Weil effectively argues that the above considerations should be looser for the 

visual arts. Fair use within museums typically can be argued as educational; also, the 

proportion of use is not applicable in visual as opposed to literary arts. In literature, 

different words are effective descriptors for lingual works, but a painting may not be 

summarized without susbstantial visual reference. Therefore, the more important 

facet for consideration is the individual artist’s business model and the effects of 

unauthorized copies on the market. While some artists may deal with expansive 

editions of each painting they make, other artists may never intend to introduce 

inexpensive postcards of their work. Sales of copies might be advantageous for both 

the public and a museum, and might not compete with an artist business model, or 

these sales could directly interfere with the artist. Therefore, finite individual 

consideration of all facets of both originals and copies should determine whether 

specific cases qualify as fair (248). Weil promotes judge Pierre N. Leval’s 

articulation that “fair use is not an exception to copyright’s overall objective but is, 

rather, wholly consistent with that objective,” because the law is designed to 

stimulate new creation (239). 

 

As Weil notes, along with other scholars such as William Patry, author of How to Fix 

Copyright, these laws are considered a blanket coverage over many different types of 

creative works, with laws that need to apply to literature and visual content and 

music, that could be more specific. While all factors of fair use are weighed in 

varying levels for individual cases, the portion of the law describing “the amount and 

substantiality of the copyrighted work used or taken,” reads more appropriately for a 

literary passage than for a picture (Dennehy interview). 

 

Many museums develop their own policies regarding the fair use exception. The 

Association of Art Museum Directors (AAMD) offers guidelines for digital images 

in online initiatives: “AAMD reaffirms the critical importance of this legal exception 

[fair use] to the missions of its members and believes that the application of fair use 
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to internet media can be enhanced through reasonable guidelines to be established 

and followed by art museums” (AAMD 1). 

 

Public Domain 

Once a copyright term expires, the work enters the free use space of the public 

domain, where anyone may copy, distribute, or borrow from the piece. The public 

domain is a conceptual space for non-copyrighted work, conceived as a culturally 

rich source for further creation. Current copyright law in the United States gives the 

duration of protection for the life of the author plus seventy years, and extended the 

copyright of pre-1988 protected works by twenty years. As of 2013, all works 

published prior to 1923 have expired, but, due to a quirk in the laws, if the work was 

published between 1923 and 1963, then the copyright may not have been renewed 

properly, and the work could be in the public domain 

(intellectualpropertylawfirms.com).   

 

Some writers, creators and legal experts are concerned that the public domain is 

shrinking. While the first of January in previous years ushered in a year’s worth of 

newly available public domain material, the United States will not see more works 

until 2019. In 2003, Eldred v. Ashcroft upheld the 20 year extension to the copyright 

term from 1999 (See Chapter 7).  Further, in 2012 Golan v. Holder upheld that 

Congress can remove works from the public domain.  

 

Visual Artists Rights Act  (VARA)   

Artists have moral and economic rights for their work if the work was created after 

June 1, 1991, as protected by VARA, which was enacted in 1990. VARA rulings are 

often sought in cases where an owner wants to demolish a building in which a mural 

is installed, or when land property changes hands and a sculpture on that land is no 

longer wanted by the new owner. The rights include correct attribution, maintenance 

without alteration, and protection from destruction during the artist’s lifetime 

(intellectualpropertylawfirms.com).  
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Maintenance without alteration refers to physical upkeep in the artwork that does not 

alter meaning. For example, a sculptor might create art that physically degrades, 

especially outdoors. Because artists make specific decisions about the visual 

elements of their work, any physical changes may greatly alter the meaning. Under 

VARA, a restorer could not choose to repaint the piece in a different color, or 

otherwise change the art without the artist’s consent. In one case pictured in Figure 

3, artist David Ascalon created a Holocaust memorial sculpture for the Jewish 

Federation of Greater Harrisburg in Pennsylvania (Figure 3). Installed in a park 

along the Susquehanna River, his sculpture required maintenance after ten years 

outdoors. Ascalon volunteered to restore the piece for no charge beyond material 

costs, but was refused the job. The Parks and Recreation Department of Harrisburg 

instead chose a restorer. 

 

 
Figure 3. David Ascalon. Holocaust memorial, 1994.  

clancco.com 

 

To resemble harsh barbed wire, Ascalon used dark metal with the appearance of rust 

when he made the sculpture in 1994, but in 2006, the restorer replaced that material 
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with metal that looked like shiny stainless-steel. Strangely, the restorer also removed 

Ascalon’s name from the base and added his own. Further, a Jewish Federation 

lawyer insisted Ascalon cease claiming to be the artist. Ascalon filed suit against the 

parks department, the Jewish Federation and the restorer in July of 2010 (Grant 

online.wsj.com). Settled out of court in 2011, both parties agreed to replace the 

artist’s name and restore the work in alignment with Ascalon’s original vision by 

using a “highly durable rust-colored steel” (clancco.com). In David Ascalon v. The 

Jewish Federation of Greater Harrisburg, though it did not go to trial, VARA’s 

intent was upheld.  

 

Issues with VARA may be more prevalent for contemporary arts institutions, which 

seek to stay current with avant garde artists and trends but must also navigate through 

copyright laws and living artists who will, appropriately, defend the rights of their 

work. But, any conscientious museum would follow the example of the Walker Art 

Center when dealing with art maintenance problems.  

 

 
Figure 4. David Nash. Standing Frame, 1987 

 Garden.walkerart.org/artwork.wac 
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David Nash’s sculpture, Standing Frame (Figure 4), stood in the Minneapolis 

Sculpture Garden for 23 years. Installed in 1987, by 1994 the two white oaks Nash 

used to make Standing Frame had aged to a pale grey. At that time, the artist chose to 

char the surface with a propane torch. By doing so, he made a bolder visual line while 

creating a new seal in the wood (garden.walkerart.org). 

 

After more than two decades outdoors, by 2010, the sculpture was no longer 

structurally sound, with timbers “decomposing from the inside out,” according to a 

November 2010 e-mail from Associate Registrar Joe King (Gerber, King). King and 

others at the Walker discussed recreating the sculpture in another material with the 

artist, but jointly decided to de-install the work. The Standing Frame example stands 

in harsh contrast to the Ascalan case, with the artist involved in restoration processes 

and conversation before removal. 

 

PUTTING IT TOGETHER 

All of these terms, incentives and theories converge to create the problematic jumble 

of interpreting copyright and the use of protected works. Some components, such as 

fair use, are more applicable to this discussion than others. What bears remembering, 

aside from the idea/expression dichotomy, is that copyright was designed for the dual 

and sometimes conflicting purposes of promoting the arts and sciences while 

protecting artist rights. A helpful method of understanding the law and its status 

within the visual arts is to look toward the arts community for examples of what 

problems arise when copies are made. To parse the intricacy of how institutions might 

deal with current issues, we can look to art history as well as the legal past and 

present. The next chapter details case studies. 
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Chapter 3 

Accepted Art Practices and Recent Copyright Litigation in the Art World 

In principle a work of art has always been reproducible.   

~Walter Benjamin 

 

APPROPRIATION AND OTHER RE-USES OF IMAGERY IN ART 

The arts are based on recycling of ideas. We live outside of a vacuum, where each 

mind is informed by different experiences and perceptions of similar events. While 

individual minds are unique, every artist who has studied art will reference— 

consciously or not—her predecessors. Whether he wants to or not, every 

photographer references the history of photography, every painter references the 

history of painting, and every sculptor references the history of sculpture. And, 

audiences will view art in tandem with their own experience of similar art. Innovation 

may not be a situation that births an entirely new idea, but it often involves making 

connections and surrounding existing concepts with new interpretations. Throughout 

history and across cultures, artists developed ideas from those who came before: 

“creativity does not arise from nothing; it is necessarily a part of ongoing artistic 

traditions and cultural contexts” (Bollier “Artists” 94).  

 

Appropriation artists consciously address the work of previous artists. “Appropriation 

art” questions the notion of authorship. These artists pointedly use the work of 

previous artists to make a new statement about the work and the surrounding world. 

Art historian Martha Buskirk writes, “The copy is . . . the basis for a conception of 

art-making in which artists incorporate increasingly subtle and layered references to 

the history of art as well as other sources” (65). Creativity and fair use get sticky with 

contemporary concepts and postmodernism. Contemporary postmodern art is all 

about ideas, and various expressions can build off similar sources. “The daunting 

situation faced by the artist of the early twenty-first century is one in which all 

choices seem possible” said Buskirk (31). Appropriation is an established method of 

recreating—copying—other artists’ works as part of a discussion about creativity and 

the meaning of originality. While relatively infrequent in literature, toward which 

much of copyright’s legal language more easily applies, “appropriation played and 
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continues to play an important role in many of the most significant visual art 

movements of the twentieth century” (Weil 240). Two well-known appropriators are 

20
th

 century art giant Marcel Duchamp and the more current Sherrie Levine. 

 

In 1991, Sherrie Levine cast a bronze urinal, placed it on a pedestal, and entitled it 

Fountain (after Marcel Duchamp) (Figure 6). Although her choice of material nodded 

toward another early twentieth-century artist, the sculptor Constantin Brancusi 

(Buskirk 64), Levine’s work also referenced a well-known art historical moment. The 

story goes that Duchamp purchased a urinal at a plumbing supply store, signed and 

dated it, and submitted the object to an exhibition (Figure 5). With the show marketed 

as open to all submissions, Duchamp entered under a pseudonym. As a panel 

member, he watched with interest while his colleagues debated. When they rejected 

his piece, he left, irritated that they were not as open to new ideas as they claimed.  

 

 

Figure 5.  Marcel Duchamp. Fountain, 1917. 

Samukun.wordpress.com 
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Duchamp’s point, that the work was art because he said it was art, opened up a new 

world of ideas. He chose the object and “created a new thought for” it (Evans 26). In 

doing so, he suggested that art could be designation rather than creation. 

 

 
Figure 6.  Sherrie Levine.  Fountain (after Marcel Duchamp), 1991.  Walker Art Center, Minneapolis. 

artsconnected.org 

 

A leap away from copying, appropriation is also the act of designation. Levine’s 

response to Duchamp’s 1917 Fountain was her own perspective, influenced by her 

experience in a society of male-driven art. While her appropriation conspicuously 

references a particular artist and work, it holds her own personal context (Buskirk 

65). “Levine’s use of Duchamp was . . . part of a larger critique of originality inspired 

by her contemporary context as well as historical precedents” (65). Earlier, Levine 

had mounted collaged reproductions she cut from books, and also rephotographed 

famous modernist paintings and photographs (Figure 7). 

 

Buskirk defines the photographs made after photographic reproductions as 

commentary on reproduction, a reflection on the importance of the copied imagery 

we see in slides, textbooks and catalogues as a means of sharing our mutual 

comprehension of art. She said, “they play off an aspect of reproduction described by 

Walter Benjamin: the use of the reproduction to allow ‘the original to meet the 
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beholder halfway’ by putting ‘the copy of the original into situations which would be 

out of reach for the original itself’” (65-66). 

 

     

Figure 7.  (Left) Sherrie Levine. Untitled, (After Edward Weston), 1981. item.uqam.ca  

(Right) Edward Weston. Nude, 1925. edward-weston.com 

 

In 1982, Levine described a creative culture used up, burdened by old ideas: “The 

world is filled to suffocating. Man has placed his token on every stone. Every word, 

every image, is leased and mortgaged. … A painting’s meaning lies not in its origin, 

but in its destination” (qtd. in Evans 81).  

 

Levine suggests that the audience is an important aspect of a work’s meaning. While 

that is not an interpretation I intend to pursue here, it is an interesting angle from 

which to view a work. If an audience will read one work differently from another, its 

response could affect the meaning associated with the source. The theoretical threads 

associated with these ideas can tangle so easily! Cleverly, Buskirk comments, “her 

mechanical reproductions of mechanical reproductions bring up still other paradoxes 

when they are returned to books or magazines, contexts in which they are materially 

indistinguishable from images of the originals they reproduce” (66). Art in the age of 

digital or mechanical reproduction twists around when it is already questioning 

authorship and originality. 
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Marcel Duchamp built upon tradition to forward his own notions into popular 

contemplation. By borrowing a well-known image, Leonardo da Vinci’s Mona Lisa 

(which resides in the public domain) and painting a mustache on a small mass-

produced reproduction of her, which was then also mass-produced, Duchamp 

questioned authorship and historical reference, as well as the work’s iconic history. 

He called the piece L.H.O.O.Q. (Figure 8). Spoken aloud in French, the title 

translates to “she has a hot behind,” and also appears to say “look” in English. 

Clever. Forty-six years later, in 1965, Duchamp referenced himself by presenting 

L.H.O.O.Q. Shaved, a series of unaltered Mona Lisa postcards.   

 

   
Figure 8. (Left) Marcel Duchamp. L.H.O.O.Q., 1919. timesquotidian.com.  

(Right) Marcel Duchamp. L.H.O.O.Q. Shaved, 1965. christies.com 

 

Sturtevant (who prefers to go by her last name) is also a well-known copier. Since the 

1960s she has made repetitions of works by artists Joseph Beuys, Marcel Duchamp, 

Andy Warhol, Frank Stella and Jasper Johns, to, as she describes in an opening day 

talk with curator Peter Eeley, “create space for new thinking” (Walker youtube.com). 
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She began in 1965 by silkscreening images of Andy Warhol’s Flowers, using 

silkscreens the artist had given her. She created the same images he had created, using 

his own materials, and titled the works Warhol Flowers rather than Flowers. She 

references the artist who conceived of the design, but her art lies not in the image so 

much as in its new context as a remade object. While she prefers not to be thought of 

as an appropriator, her work also questions uniqueness and originality (ibid.).  

 

 
Figure 9. (Left) Patricia Caulfield. Flower photograph, 1964. (Right) Andy Warhol. Flowers, 1964. 

ojstanley.com/design-principles 

 

Interestingly, Warhol himself had based his Flowers silkscreen paintings on a 

photograph, which resulted in a copyright lawsuit by the photographer and executive 

editor of Modern Photography, Patricia Caulfield (Buskirk 84-85). Caulfield’s 

photograph of hibiscus flowers was published in that magazine, where it was found 

and used by Warhol (Figure 9). The dispute was settled out of court. In this case, 

there are three possible authors: 

Caulfield for the original photograph, Warhol for its reinterpretation as a 

series of silkscreened images, and Sturtevant for the recontextualization of the 

reinterpretation. Other lesser claimants include Geldzahler [Warhol’s 

assistant], sometimes credited with coming across the photo while paging 

through magazines and suggesting its use to Warhol, and the various assistants 

who helped produce the works using some of the same screens later used by 

Sturtevant.  (ibid. 86-87) 
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If it had not been settled out of court, who may have won? What bothered Caulfield 

was the way images are used without permission or recognition (greg.org). 

 

For those who care not to test the law, there is older source material. Copyright 

expiration rewards society with new expressions as they enter the public domain. 

Other contemporary artists, such as Lorna Simpson, Kara Walker and William E. 

Jones (Figure 10) use historical or found images and transform them to illustrate a 

new idea or interpretation.   

 

       
Figure 10.  (Left) Kara Walker. Signal Station, Summit of Maryland Heights. Harper’s Pictorial 

History of the Civil War (Annotated), 2005. moma.org   

(Right) William E. Jones. Killed, 2009 (three film stills). x-traonline.org 

 

Their sources either have no known author, as in the case of Simpson, who finds 

discarded photographs at yard sales and thrift stores, or the work has entered the 

public domain, as in the case of Kara Walker’s Civil War illustrations. Though they 

were made after 1923, Jones’s use of the discarded (or “killed”—hole punched— 
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negatives) 1930s Federal Security Administration documentary images are, 

apparently, also considered public domain. 

 

Local artist Megan Vossler uses current photographs as the basis for her drawings of 

soldiers at war. Drawings of soldiers from the series represented in Figure 11 were 

taken from the U.S. Army's website, where they were labeled as part of the public 

domain. 

 

Figure 11.  Megan Vossler.  Reconnaissance: March 26, 2006 (On the Move), 2007. 

meganvossler.com 

 

When she wanted to use an image under copyright, Vossler asked permission. For an 

Associated Press photograph of refugees from 2005/06, the artist said in a personal 

communication that she paid for the usage rights (Vossler). 
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Referencing art history examples provides context for understanding the flow of the 

re-use of images in the art world. In many cases these are celebrated works, 

especially when they add new twists to existing art or question previously held 

notions of what it means to be a creator. In other cases, artists have not been thrilled 

when their work was re-used. Because of the looseness with which copyright 

addresses ideas, cease-and-desist letters are typically employed to pressure someone 

who appears to be working too closely to someone else’s concepts. Individuals also 

have used “contract violation” lawsuits as a broader umbrella under which to pursue 

legal action where pitched scripts have been altered, for example (Vaidhyanathan 

34). However, “idea protection” is a new growing area of law: “It is a complex web 

of trade secret laws, unfair competition laws, contractual obligations, and industry 

traditions. Idea protection evolved because copyright law explicitly denies protection 

for ideas and reserves it for expression” (ibid. 33).  

 

LITIGATION AND CASE STUDIES 

Bridgeman Art Library, Ltd. v. Corel Corp.   

The standard of originality changes from circuit to circuit in the courts, but the new 

work must always have a “genuine difference” from its source, and something 

beyond technical skill (Okediji lecture). The argument often revolves around how 

“original” a work is. In copyright law, originality is constitutionally required and 

means that a work was independently created by the author—as opposed to copied 

from other works—and that it possesses at least some minimal degree of creativity. 

The law was not designed to protect labor alone. Bridgeman is not an “art world” 

copyright case; however, it brings museum reproductions into the discussion. 

 

In this case, Bridgeman Art Library licensed digital transparencies of exact 

reproductions of public domain paintings that were physically owned by museums 

and collectors. Bridgeman filed suit against Corel Corp. for selling CD-ROMS with 

digital reproductions of some of the same images, citing that Corel’s images must be 

copies because Bridgeman created the only authorized transparencies. Bridgeman’s 

images were denied copyright, as a transformation of medium from painting to 
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photograph was not sufficiently original to warrant protection. Further, both 

companies’ images were exact reproductions of public domain paintings, which 

offered no proof in regards to Corel’s access for infringement, as the only similarity 

between the images was the underlying public domain painting. Since copyrights on 

derivative works only extend to the creative elements instilled by the new author, the 

reproduced images were not copyrightable because a change had not been made to 

the original image. 

 

Bridgeman argued the right to protection for the creative input instilled in their 

images. In the United Kingdom, they may have gotten copyright protection, but from 

the United States perspective, they had two strikes against them: the use of 

technology and the threat of a reduced public domain. It was argued that they used 

slavish technology to create their images of the works. The value of skill was 

recognized, but the court was not convinced the results were sufficiently original to 

result in copyright protection (Okediji). Because the paintings photographed were in 

the public domain, it put pressure on the court, which did not want to see the public 

domain shrink.  

 

From this case, technology reared its head in the copyright discussion. One could 

ask: if the photographer’s transformation of information from a painting to a 

photograph is considered progress, should copyright cover the promotion of 

progress? Should copyright protect what is technically produced (if it promotes 

progress) or protect creativity? That line of thinking is not to be pursued here, but 

displays further intricacies with which one could approach the tangles in copyright. 

Copyright rights are referred to as “long and thin” for derivatives, meaning that there 

is only protection of new original elements rather than the underlying work (thin 

protection), but the terms are long (ibid.). Further, technology can change the 

interpretation of rights. 
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Jeff Koons 

Artist Jeff Koons has been sued for copyright infringement four times 

(telegraph.co.uk), and won only once (Taylor, nytimes.com). In a case where Koons 

made a puppies sculpture based on a photograph, he argued fair use because he 

changed the medium. As in Bridgeman, the court concluded that merely changing 

the medium is not sufficient, and that too much of the original had been copied. He 

recently tried to copyright his balloon sculpture expression (Figure 12).   

 

In December 2010, citing concern over infringement of his intellectual property, 

Koons sent cease-and-desist letters to the Toronto balloon animal plastic bookend 

manufacturer Imm-Living, and distributor Park Life, a San Francisco gallery. The 

results? On February 3, 2011, Koons’ attorneys and Park Life agreed that the artist 

would no longer pursue any claims, and that the distributor could continue selling 

and promoting the bookends, without the use of Koons’ name (which Park Life had 

not used) (Whiting sfgate.com). 

 

 

Figure 12. (Left) Imm Living balloon bookends. (Right) Jeff Koons. Balloon Dog from Celebration 

Series, 1994-2000. designboom.com 

 

According to a New York Times article, the Canadian manufacturer claimed 

ignorance of the Koons sculpture design, which likely raised some eyebrows in the art 

cultural world. Nonetheless, Robert W. Clarida, an intellectual property lawyer, said,  

“Mr. Koons’ lawyers might have a better chance by claiming a trademark violation, 
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asserting that the company or the store was misleading consumers into believing that 

the bookends were made by Mr. Koons” (Taylor nytimes.com). 

 

However, Clarida stated he finds that confusion unlikely, since Koons’ own 10.5 

inch reproductions of his larger works are sold for much more than the plastic 

bookends (ibid.). The bookends were originally reported as selling for $30, though 

other sources cite them at $55, while Koons’ own miniature sculptures sell for 

thousands. Koons’ attempt to claim ownership over the potentially infinite 

expression of an idea already ingrained in the public culture is intriguing. While 

balloon animal bookends sold in an art gallery likely cannot be considered without 

bringing to mind Koons’ iconic sculptures, his idea—his art—is more inherent in the 

shiny, ridiculously oversized heavy metal structures sitting in grand pedestals around 

the world than in the balloon shape itself, though he sells his own high-end knick-

knacky references. Koons’ business model relies on the elite notion of a Koons’ 

miniature at extremely high prices, so the use of a balloon animal expression at 

extremely low prices, without the affiliation of Koons’ name, does not infringe on 

Koons’ potential market. However, one wonders why an art gallery would choose to 

sell plastic balloon animal figures. 

 

Shepard Fairey and Mannie Garcia / AP 

A most interesting case for the art world and copyright began in 2008 and was only 

recently resolved. Shepard Fairey could have saved himself a lot of trouble by 

purchasing a license up front and by not lying about his process. A street artist 

affiliated with the graffiti scene early in his career, Fairey used a photograph of 

Barack Obama, taken by Mannie Garcia of the Associated Press (AP), as his source 

material for a screenprinted series on Obama (Figure 13). Fairey could have 

approached Garcia and the AP to purchase the right to use the photograph in a 

derivative work, but used the picture and claimed he altered the content of the image 

enough to be covered under the protection of fair use. It was later discovered that he 

also altered evidence regarding which image he had used in a 2009 lawsuit he filed 

against the AP. 
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Fairey paid $1.6 million to the AP for their civil case settlement. For a criminal 

contempt conviction, he was put on two years probation and ordered to pay a 

$25,000 fine to the U.S. government. He avoided jail time but was sentenced to 300 

hours of community service (Neumeister artdaily.com). Said Mr. Fairey, 

My wrong-headed actions, born out of a moment of fear and embarrassment, 

have not only been financially and psychologically costly to myself and my 

family, but also helped to obscure what I was fighting for in the first place — 

the ability of artists everywhere to be inspired and freely create art without 

reprisal.  (Fairey obeygiant.com) 

 

 
Figure 13. (Left) Mannie Garcia. Photograph, 2006. (Right) Shepard Fairey. Obama Hope, 2008. 

latimes.com 

 

Shepard Fairey still believes that he had a strong fair use case, and to be quite frank, 

I agree that his transformation of the photo is not an open and shut situation, though 

the artist’s damaged credibility hindered the message of advocacy for artists’ rights. 

Artists and photographers both make many decisions when conceiving a final 
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product, but the core purpose of these two works varies widely in terms of market 

value. Likewise, the “transformative” value of the work was under question, which is 

an exception allowed in many cases regarding creative expression (Kennedy 

nytimes.com).  

 

However, it is not the goal of this paper to argue these cases, but rather to discuss 

their nuances for understanding navigation of copyright for the visual arts. What we 

might learn from Shepard Fairey’s situation (and most of the cases Jeff Koons is 

involved in) is that in the current legal sphere it makes more sense for any party 

interested in using an image to inquire after the copyright holder for licensing 

options. Rather than willfully bullying ahead or succumbing to the fear of whether 

one might not be able to use a work, ask. If the artist or estate is not willing to share 

or license, find something else to work from. There are many ways for creative 

individuals, companies or departments to effectively communicate a desired message 

or vision. And, if it turns out that you sourced from a copyrighted work, with or 

without realizing it, do not lie about it. We can learn that much from Fairey. 

 

Ermo Nussenzweig v. Philip-Lorca diCorcia 

In 2006, photographer Philip-Lorca diCorcia was sued for privacy rights by 

Orthodox Hasidic Jew Ermo Nussenzweig, for a picture of Nussenzweig that 

diCorcia made in Times Square, exhibited and then sold. DiCorcia included the 

portrait of Nussenzweig in a series entitled, “Heads,” which he exhibited in 2001 at 

Pace, a New York gallery. Catalogues were printed and edition prints from his 

exhibition sold for $20,000-$30,000 each. Though the plaintiff made advertising and 

trade arguments under New York privacy law, the court ruled in favor of diCorcia 

citing the First Amendment. The argument was that art, which can be sold, is still 

protected by freedom of speech (Nussenzweig nycourts.gov).  

 

This is a case where an institution may legally be able to continue displaying work, 

but ethically may want to consider pulling the offending art from public display 
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while maintaining access upon request. In another case regarding subject privacy, 

Benally v. Amon Western Art Museum (see Chapter 5), the plaintiffs won. 

 

Cariou v. Richard Prince (in appeals process) 

Different results may have different effects in the Cariou v. Prince case for both 

contemporary artists and art institutions, where appropriation art has been acceptable 

for decades. The original case, from 2008, cites the use of Patrick Cariou’s 

photographs by Richard Prince, a well-known appropriation artist. Cariou published 

a book of photographs on Jamaican Rastafarians, Yes Rasta. Prince pulled images 

from the book and re-used them, painting over portions of some and entitling a 

collage work Canal Zone (Figure 14). Prince used the same title for a series of 

related works and a published catalog. A boutique owner, whom Cariou was in 

negotiations with, canceled a planned show of his photos due to Prince’s Canal Zone 

show at Gagosian Gallery (Corbett artnet.com). Prince cited his intent as an homage 

to previous artists, including Picasso, Cezanne, Warhol and de Kooning (Cariou 

scribd.com).  

 

 
Figure 14. (Left) Patrick Cariou, photograph, 2006. (Right) Richard Prince, Canal Zone collage, 2008. 

blouinartinfo.com 
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In 2011, Judge Deborah Batt granted Cariou’s motion in its entirety, barring Prince’s 

use of Cariou’s photographs, which she ruled failed to meet the four criteria of fair 

use. One of the key elements which may affect future litigation regarding 

appropriation art was the fact that Prince’s testimony failed to offer any sort of 

comment or criticism on the original work (Halperin artinfo.com; scribd.com). 

Comment or criticism are elements considered in fair use cases but are not required 

for a use to be considered fair. Gagosian Gallery was also held in “bad faith” for 

promoting the work of an artist known for using non-copyrighted imagery. In an 

appeal of the ruling, Prince’s lawyers wrote:  

The district court’s holding would force every museum and gallery to 

undertake an independent legal and factual analysis of every new and existing 

work within their collection which contained any element of appropriation to 

decide whether there was any possible copyright infringement … Such a 

chilling effect could remove all appropriation art from public view.  (Halperin 

artinfo.com) 

Indeed, the economic and time-consuming results of such a ruling would ripple 

across the art world. Museums would need to review their holdings and consult with 

legal experts regarding exhibitions and publications. 

 

And yet, “in the case of Prince, an artist who routinely flouts the law–on principle, it 

would seem–the argument could be made that the lawsuit raises the works’ cachet” 

(Corbett artnet.com). Collector Adam Lindemann purchased one of the offending 

paintings in 2009, and has stated that he did so because it was under litigation. “‘It 

was a perfect Richard Prince scenario: a work that was made under a potential 

copyright violation, the subject of a lawsuit, by a self-avowed ‘appropriation’ artist’” 

(ibid.). The art world continues to thrive off of controversy and questioning of the 

status quo, despite, or in some cases because of, legal ramifications. 

 

An interesting facet of this case is that Gagosian Gallery was held liable as 

“vicarious and contributory infringers” because they had financial benefit and were 

supervising much of the Canal Zone series (scribd.com). Curiously, they did not 



 

 35 

inquire into the copyright status of the source images Prince used. Though they may 

have believed the work fell under fair use even if the images were copyrighted, it 

would fall under best practices to inquire after the status of such material if there 

were a hint of questionability. Further, Richard Prince at no time inquired after usage 

rights or licensing fees from Cariou for the use of his images, though an employee 

contacted the Yes, Rasta publisher to purchase more copies of the book (Cariou 

scribd.com). Regarding the market damages in the case, new details appeared which 

were not cited in Judge Batt’s ruling. Christiane Celle, the boutique owner who was 

planning to open a gallery and had canceled the Cariou show, also testified that she 

“repeatedly tried to persuade Cariou to commit to the show, but he did not sign an 

agreement or return her calls” (Corbett, artnet.com). Further, Prince’s lawyer may 

undermine Celle’s credibility with the fact that she (Celle) had a personal 

relationship with Cariou’s assistant (ibid.). 

 

Like Shepard Fairey, Richard Prince could have saved himself quite a bit of hassle 

by inquiring about usage rights and licensing fees. Instead, the case now provides the 

art and legal world with considerations on appropriation art. Cases like these cause 

artists to consider the consequences before appropriating (Halperin, artinfo.com). A 

former general counsel for Creative Commons (see Chapter 4), and co-author of the 

Andy Warhol Foundation’s amicus brief filed in support of Prince, art lawyer 

Virginia Rutledge said: 

Even before the district court issued its ruling, we were receiving many more 

questions about fair use …Major collectors asking if they need artists to sign 

indemnifications. I know of planned works that have not been made, or 

existing works not exhibited, because of concern about copyright infringement 

claims … And these people can afford lawyers, even if they shouldn't have to 

bear the expense. What about the artists still paying off their MFA loans?  

(ibid.) 

On the other hand, many younger artists do not seem to care about the legal 

implications. Growing up with a solid understanding of art historical precedent of 

such artists as Sherrie Levine and others listed above, image appropriation can seem 
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like par for the course. In one example, a conceptual artist who uses mainly original 

and some found photographs in his work, Elad Lassry sees appropriation as part of 

an art history legacy from which artists are moving forward. Lassry said: 

“Appropriation is part of a larger cultural exercise. At this moment it is part of the 

vocabulary and often the tools of young artists. It is such a foundation of 

contemporary culture — the idea that there is this duality to the image also as a 

representation” (Halperin artinfo.com). While artists may choose how they want to 

interpret the results, and many may see future out-of-court settlements, the ruling in 

this case may change how appropriation art is handled by the law, and that has the 

potential to greatly affect how institutions will treat it. 
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Chapter 4 

The Role of Technology and Philosophies of Sharing 

[F]orms of creative expression and freedom . . . get trampled by that extremism of 

defending a regime of copyright built for a radically different technological age.   

~ Lawrence Lessig 

 

CONCEPTS OF REPRODUCTION & NOTIONS ON PHOTOGRAPHY 

What is a copy if not descended from an original? In art, a unique piece often holds 

an aura of authenticity which a copy cannot aspire to attain (Benjamin 220). As 

media choices evolve, it becomes more difficult to separate copies from originals. In 

his 1936 essay, “The Work of Art in the Age of Mechanical Reproduction,” widely 

recognized writer and critic Walter Benjamin questioned how art and the world 

might change along with the speed of pictorial reproduction. For Benjamin, that age 

of technological progress was several decades ago, but queries of authenticity and 

other problems with originals and copies remain valid. The question magnifies with 

the progression of technology that allows image dissemination with a mouse click.  

 

When the age of mechanical reproduction met digital reproduction, image ownership 

and copyright confusion exploded. With developments in copying far beyond 

methods Benjamin pondered over—such as lithography (a process of printing using 

inked stones or plates) and photography—our digital world makes and shares copies 

more quickly. Writer David Bollier notes that the law cannot always keep up with 

the intermingling of technology and creative copying, “Many of the new artistic and 

commercial practices—sampling, digital alterations of films, altering works for 

international markets, collaborative creativity via the Internet—are novel enough that 

no consensus about their proper legal status has yet crystallized” (93). 

 

For a play on the meaning of rights, we can reference an amusing story about 

Groucho Marx: displeased with his use of the name Casablanca in his film A Night 

in Casablanca, Warner Brothers sent Marx cease and desist letters. He deflected 

them by suggesting they infringed on his rights as a Marx Brother by using the term 

“Brothers” (Vaidhyanathan 2). Not everyone can act as charmingly blasé (and get 
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away with it!), but as noted in the previous chapter, some artists will create without 

concern of improper use and some art aficionados are intrigued by the intricacies of 

legal environments surrounding an artist or object as much as by the art itself. 

 

With respect to mechanical reproduction, photography is an example that intrigued 

Benjamin and continues to serve as a widely available process of copying. Literally 

“light writing,” photographers produce an image by capturing light through a lens 

onto a sensor or film. The resulting image is a record or representation of something 

else, and can be an interpretation or an attempt at straight documentation. Because a 

photograph is an image of the world—reflecting the perceived light and storing a 

copy on a negative or digital file—it acts as a metaphor for re-creation. A photograph 

records an object for a moment in time, affixing a stamp of approval or truth. Author 

and critic Susan Sontag describes the depth of a photographic copy, noting that “to 

photograph is to appropriate the thing photographed. It means putting oneself into a 

certain relation to the world that feels like knowledge—and, therefore, like power” 

(4). Copying and information use are a form of power. An image or copy often is a 

source of revenue, a shadow of power. 

 

Consider the phenomenon of the scenic tourist rest stop and the resulting visual 

cacophony of similar pictures created by various people in the same location, day 

after day. When I visited Denali National Park in Alaska, the bus dropped off fifty 

tourists in the same spot. We all had cameras. Months later, a friend took the same 

tour and came away with a similarly composed image of Denali. I may have used a 

wider angle lens on a day with different sunlight and cloud formations, but the 

average viewer will not consciously note such differences. Observers likely see a 

pretty picture of a grand mountain in a wild environment. 

 

Are these photographs avant-garde? Not really, however they qualify as the sort of 

landscapes which could be admired and purchased. Thousands of similar 

compositions probably live in various stages of completion, such as on a hard drive, 

as a poster in a gift shop, framed on a wall, in a scrapbook or on a social site. 



 

 39 

 

 
Figure 15. Jen Dolen. Denali, 2008. 365plusphotos2010.blogspot.com 

 

Are we all infringing on each other, or is there one grandfatherly creator who first 

envisioned that composition? Is it the person who designed the road or designated 

where the bus stops on the tour, or the first person who made the first picture there? I 

printed and sold one of those photos (Figure 15). I do not believe I have to pay 

royalties for an image I composed and created through decisions regarding equipment 

use, angle of view, lighting consideration and timing, but a thin line can reside 

between copying and creation. 

 

Though the possibility of predetermined creative ideas at rest stops is interesting, that 

situation is a bit easier in terms of copyright when photographers make their own 

creative decisions, in other words, when their images are deemed original. For the 

law, photographs are judged original in three non-mutually exclusive respects: 

Rendition, Timing and Creation of the Subject (Cohen, Lauren, Okediji, O’Rourke 

79). Rendition refers to angle, lighting, exposure and technique, while Timing 

acknowledges the selective process of pressing the shutter. For example, Henri 
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Cartier-Bresson is often referred to as a master of the “decisive moment” (Figure 

16). Creation of the Subject addresses a situation where a photographer creates a 

scene, as in the case of Rogers v. Koons, where Jeff Koons lost a fair use argument 

for his sculpture based on a copyright protected image (Zaretsky 

theartlawblog.blogspot.com). In that case, though Koons changed the media and 

method of expression, Rogers created the content (Figure 17). 

 

  

Figure 16. (Left) Henri Cartier-Bresson. Place de l’Europe, 1932, illustrates the concept of “timing” 

in the legal judgment of photographic originality. 

© Henri Cartier-Bresson/Magnum Photos. londonstreetphoto.org 

Figure 17. (Right) Top: Jeff Koons. String of Puppies, 1987.   

Bottom: Art Rogers. Puppies, 1980, illustrates “creation of the subject.”  Jerryandmartha.com 

       

However, in other situations creative acts rely on more exact copying. With the threat 

of legal action directed toward the re-creation of previously made work, it is a wonder 

that anyone makes any new work according to intellectuals concerned with the blend 

of intellectual property laws in today’s creative culture. “Fear of infringing can be as 

effective a censor as an injunction,” writes assistant professor and author Siva 

Vaidhyanathan (114). 
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In many cases photographers do not copy an image to create something new; rather, 

they copy an image to share it. In the next section I explore social media sites that 

both contemporary creators and audiences are familiar with and some of the 

problems with those sites. Talk about art in the age of digital reproduction. . . .  

 

SOCIAL MEDIA BOOM: FACEBOOK, INSTAGRAM & PINTEREST 

For millennials and savvy computer users of any generation, sharing social lives 

online may be a daily occupation. Most museum patrons are familiar with navigating 

Facebook, Pinterest and Instagram and may not consider the ease of image sharing 

on these sites as ethically or legally complex—until recently. In the past few years 

many users objected to changes on social sites, raising concerns over image rights 

and content-related issues. So, while personal copyright concerns may not have 

reached the consciousness of the average unpublished member of the public in the 

past, now these issues are bubbling to the surface as more and more people share 

creative content. Social media sites can be havens of copyright offense. 

 

Facebook 

The social networking site Facebook causes an uproar with its users every time it 

changes its terms of use. Recently, a Facebook status appeared multiple times in 

newsfeeds (scrolling feeds of information that display updates and activities by 

friends). User after user stated that, under the rules of the “Berner Convention [sic],” 

their content is their legal property (see Appendix A for full post): 

In response to the new Facebook guidelines I hereby declare that my 

copyright is attached to all of my personal details, illustrations, graphics, 

comics, paintings, photos and videos, etc. (as a result of the Berner 

Convention [sic]). For commercial use of the above my written consent is 

needed at all times! … 

All members are recommended to publish a notice like this, or if you prefer, 

you may copy and paste this version. If you do not publish a statement at least 

once, you will be tacitly allowing the use of elements such as your photos as 

well as the information contained in your profile status updates.  (Facebook) 



 

 42 

Rather than a legally binding contract (Wolford webpronews.com), the status is an 

example of fear of large entities stealing from individuals. As a result of the 

popularity of the status update post, Facebook felt the need to issue the following 

statement:  

There is a rumor circulating that Facebook is making a change related to 

ownership of users’ information or the content they post to the site. This is 

false. Anyone who uses Facebook owns and controls the content and 

information they post, as stated in our terms. They control how that content 

and information is shared. That is our policy, and it always has been.  (ibid.) 

The terms in question are agreed upon by any user who signs up for an account with 

Facebook, and are not alterable by a status update. As of March 2013, the most 

recent Facebook content sharing revision was June 8, 2012: “You own all of the 

content and information you post on Facebook, and you can control how it is shared 

through your privacy and application settings” (Facebook). In addition, Facebook 

notes (emphasis added): 

For content that is covered by intellectual property rights, like photos and 

videos (IP content), you specifically give us the following permission, subject 

to your privacy and application settings: you grant us a non-exclusive, 

transferable, sub-licensable, royalty-free, worldwide license to use any IP 

content that you post on or in connection with Facebook (IP License). This IP 

License ends when you delete your IP content or your account unless your 

content has been shared with others, and they have not deleted it. 

 

A lot of creators are squeamish about such things. Ever since Facebook’s terms have 

been in question (the issue first came to my attention in 2009), I stopped posting any 

content I would not want others to reuse without permission. Creators can be sensitive 

to the use of their work by others, and yet they still want to share. Likewise, many of 

the individuals who harbor concern over the use of their creative images may be very 

adept at sharing the images of others. Sharing is so easy on social media sites, it may 

be done without considering consequences. Perhaps users’ concern over the treatment 
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of their own content will cause them to pause over how they share others’ 

contributions. 

 

Pinterest 

Attribution is worthwhile and is, perhaps, the first step in cultivating a social culture 

that values the work of others, even if it is reused. Attribution, or referencing a 

creator, is an area where Pinterest fails. That failure also caused an uproar with many 

users. Unlike Facebook and Instagram, which generally revolve around users 

supplying their own content (that they may or may not pull from someone else), 

Pinterest is a site designed around circulating and “pinning” material from multiple 

sources to organize ideas and share with friends in the same manner one might pin 

magazine articles in a scrapbook. Re-pinned material does not always include 

reference to the original creator of content. Some legal experts suspect that “the free 

advertising and promotion means the chances of someone actually being sued for 

copyright infringement is slim because most people want their product pinned” and 

currently, there are no copyright lawsuits related to Pinterest (CBSlocal.com). 

However, many artists view the common “free advertising” argument as insulting, 

akin to working for free, especially if they are not listed as creator. These artists do 

not want their material shared without attribution and are unhappy with the site. In 

response to negative feedback, Pinterest added a “no-pin tag” for those desiring an 

opt out and the company changed their terms to make complaints and picture 

removal easier (ibid.). For terms, like Facebook’s terms of service, Pinterest also lists 

a provision about their use of user uploaded content. Unlike Facebook’s terms, 

which removes the content supplied by deleted accounts, Pinterest states that the 

license granted by members is “irrevocable” and “perpetual” (Mon mashable.com). 

 

Instagram 

User backlash over account terms of service happened again in autumn 2012 with 

rumored term changes by Instagram. As with Facebook, members were horrified that 

their uploaded pictures may no longer be under their control, but might, one day, be 

visible on the side of a bus with no compensation for the original creator. Many 
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participants took the threat seriously and deleted or “blacked out” their accounts by 

posting completely black pictures in an effort to display discontent. As of January 8, 

2013, Instagram’s propietary terms read as follows (italics emphasis added): 

Proprietary Rights in Content on Instagram 

1.  Instagram does NOT claim ANY ownership rights in the text, files, images, 

photos, video, sounds, musical works, works of authorship, applications, or 

any other materials (collectively, "Content") that you post on or through the 

Instagram Services. By displaying or publishing ("posting") any Content on or 

through the Instagram Services, you hereby grant to Instagram a non-

exclusive, fully paid and royalty-free, worldwide, limited license to use, 

modify, delete from, add to, publicly perform, publicly display, reproduce and 

translate such Content, including without limitation distributing part or all of 

the Site in any media formats through any media channels, except Content not 

shared publicly ("private") will not be distributed outside the Instagram 

Services. 

2.  Some of the Instagram Services are supported by advertising revenue and 

may display advertisements and promotions, and you hereby agree that 

Instagram may place such advertising and promotions on the Instagram 

Services or on, about, or in conjunction with your Content. The manner, mode 

and extent of such advertising and promotions are subject to change without 

specific notice to you.  (Instagram, Terms) 

In an effort to keep members updated and preempt negative response from rumored 

changes, Instagram posted a notice on their site in December 2012 that stated, in part:  

Nothing has changed about your photos’ ownership or who can see them. Our 

updated privacy policy helps Instagram function more easily as part of 

Facebook by being able to share info between the two groups. This means we 

can do things like fight spam more effectively, detect system and reliability 

problems more quickly, and build better features for everyone by 

understanding how Instagram is used.  Our updated terms of service help 

protect you, and prevent spam and abuse as we grow.  (Instagram, Changes) 
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Users expected the new terms of service to go into effect on January 16, 2013 

(Claburn informationweek.com), and that a portion of it would read:   

To help us deliver interesting paid or sponsored content or promotions, you 

agree that a business or other entity may pay us to display your username, 

likeness, photos (along with any associated metadata), and/or actions you 

take, in connection with paid or sponsored content or promotions, without any 

compensation to you. 

As of April 2013, the previous paragraph was not included verbatim, though it is 

possible member supplied information could be sold. Linked from the terms of 

service, an updated privacy policy states, “We will not rent or sell your information to 

third parties outside Instagram (or the group of companies of which Instagram is a 

part) without your consent, except as noted in this Policy” (Instagram, Privacy). The 

policy notes that “Affiliates may use” information, but mainly to target advertising 

back toward the individual whose information is used, and that “these Affiliates will 

honor the choices you make about who can see your photos” (ibid.). I could not find a 

section directly referring to sales of content to third parties. The above terms changed 

by eliminating the capitalized “does NOT claim ANY ownership rights of [content]” 

and replacing it with, “does not claim ownership of any Content” (Instagram, Legal). 

Further, the non-exclusive license users agree to is described differently (emphasis 

added): “you hereby grant to Instagram a non-exclusive, fully paid and royalty-free, 

transferable, sub-licensable, worldwide license to use the Content that you post on or 

through the Service, subject to the Service's Privacy Policy” (ibid.). The second 

section of the terms listed above did not change. 

 

On Tuesday, January 15, 2013, an email was sent to Instagram users with links to the 

updated terms of service and privacy policy. It read in part, “remember, these updates 

don't change the fact that you own your photos that you post on Instagram, and our 

privacy controls work just as they did before.” While these terms do not change the 

right the creator has to sell their own work commercially (#lawtag.wordpress.com), it 

is disquieting for many that their content may be used by others without permission. 
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However, such issues are par for the course whenever an image is released, especially 

online. 

 

Perhaps these events may trigger a public dialogue about the evolution of the world 

as it affects information and expression. Copies of images multiply, spreading across 

the globe in milliseconds. Almost every form of expression is available online at the 

touch of a button, whereas in the past, physical hard copies could easily be regulated. 

How will these alterations to creative output affect us? Any internet access leads to 

sharing, but mobile devices increase the speed, especially as social media allows 

sharing so easily. While some museum patrons may be aware of the confusion with 

image rights, others may only be cognizant of the now-normal ease of sharing 

images online. 

 

HOW CAN COPYRIGHT KEEP UP? 

How should copyright be reformed? A clear problem with copyright is the duration 

(Chapter 7), but it also becomes more apparent that technology is changing the 

playing field. While some threads of the community embrace the need for tighter 

control, other groups within the culture—some of whom may not remember life 

before the internet—shift toward a perception of online-free-for-all. It is all but 

impossible to police the internet. Should we have to? As noted museum scholar 

Stephen Weil says, “to put too great an emphasis on the exclusionary aspects of 

copyright is to undermine its fundamental public-service objective” (244). 

Approaching the proliferation of easy image sharing as a problem may not be the 

best way to view the change of user perspective and practices. I applaud the hard 

work that congress, lawyers and lawmakers applied to copyright issues over the past 

decades in efforts to balance needs and wants from various parties. However, “laws 

do not keep pace with technology” as Phelan sensibly noted (178). 

 

While it is not fitting for technology to drive our ethical or moral choices, it is right 

for us to acknowledge how technology changes the atmosphere of our relationships 

with one another and how society functions. Related creative industries are also 
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dealing with reproduction rights. We might learn from the innovation and ideas tried 

by parties in music and publishing who look at the changes as an evolution and 

stepping point rather than a problem. In the spirit of Thomas Jefferson, who said, 

“He who receives an idea from me, receives instruction himself without lessening 

mine; as he who lights his taper at mine, receives light without darkening me” 

(Founders uchicago.edu), some creators, managers and publishers attempted new 

business models by giving away free music downloads or e-books, with the result of 

increased sales (see Chapter 8). Thomas Jefferson’s full letter is available in 

Appendix B. Institutions and artists might agree to offer free promotional images for 

audiences to engage with art, while advertising other imagery for license or sale. 

Facebook is already used as an advertising platform by many retailers and 

restaurants, such as Caribou Coffee and Punch Pizza, and many art institutions also 

have a presence on the social media giant’s site. Why not tease promotional offers 

beyond exhibitions and events by inviting us to: “show this coupon at the gift shop 

on your next visit and receive a free high resolution digital download or e-card.” 

Institutions might create package deals of image licenses, which could also be 

marketed to scholars who are often bogged down with the number of licenses needed 

for scholarly work (see chapter 6). These are not solutions for updating copyright 

law, but suggestions for institutions to consider reframing copyright away from a 

restrictive concept. Copyright gives the control of reproduction and distribution to 

the rights holders. Why not reproduce and distribute in new ways? 

 

Sontag noted that photography is a powerful means of reproduction. The value of 

knowledge—or information—and power are also important within the discussion of 

ownership. Socially valuable ideas reside in what Walter Benjamin referred to as the 

aura of an art work in his essay “The Work of Art in the Age of Mechanical 

Reproduction.” Contemporary scholar W. J. T. Mitchell claims, “biocybernetic 

reproduction has replaced Walter Benjamin’s mechanical reproduction as the 

fundamental technical determinant of our age . . .  the copy is no longer an inferior or 

decayed relic of the original, but is in principle an improvement on the original” 

(318-19). 



 

 48 

 

Benjamin reflected on the nuances of mechanical reproduction’s effect on art. He 

proposed that an original work may have an authentic aura. Current copies do not 

always possess weaker, decaying auras, but often harbor a newer, more fully realized 

one. Consider any imaging software, and keep in mind photography as a metaphor 

for re-creation. Digital imaging tools are used to take the base image file and hone it 

into a final product. The “original” file is worth keeping in order to start fresh, 

however, it is not usually the image that is printed. By editing images, one copies 

and alters what is already a copy of a scene in our environment. According to Plato, 

what we see in our world are only reflections of reality, much like shadows on a 

wall. The shadow is simply a sign or representation of actual truth. Following this 

analogy, the digital copies we make could be viewed as nothing more than shadows, 

as mere representations of the real thing. 

 

In our photo-as-copy metaphor, appropriation artists who print exact copies would 

print the original file, whereas those who develop information into something new 

would not. The altered copy is not so much a copy as a different version of the base; 

it is a transformation or derivative. Benjamin applied the idea of reproduction toward 

new copies of the same masterpiece, whereas reproduction now happens with the 

click of the “save as” option. Rather than an imitation of the same image, created to 

spread more copies of an original, these new, usually improved versions exist on 

their own. 

 

In the digital age, leaving the metaphor behind, what about the actual value of a 

digital copy? Since it is no different from its original file, is the value diluted? To a 

museum using a digital copy to archive the collection, it may not have the same 

academic, investment or social value as an original, but is priceless in its archiving 

value and in the number of potential museum visitors it may reach, as well as a 

licensing revenue source. We could revert to Benjamin’s concept of the value 

attached to an aura by the act of adding a watermark, or numbering it as part of a 

limited edition series. Now the product has acquired the status of being singled out as 
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worthwhile, and in the case of a limited series, it holds different value. Limited 

editions exist as a way to maintain value and power over easily reproduced works. It 

is not the value of a one-of-a-kind, but one-of-a-very-few. In other words, one-of-

limited-access.   

 

While the original image file may not hold the same aura—if any—to the art patron, 

it holds the aura of the “original file” to the artist. As the point of origin for a 

finished product, this file is usually kept in storage, in case it need be reused. We 

could compare this file to a film negative or a printmaker’s plate, often considered a 

tool rather than an original art piece (although some may argue the artistic merits of 

the plates); however, sometimes a digital photographic file needs no alterations to 

meet the artist’s satisfied intent. Unlike a negative (which is usually not displayed as 

a finished product), the original digital file could be the final version on its own. 

Further, while a plate, negative, or file is typically printed to create final products, 

many files are viewed by an audience in a digital world only. They may never be 

intended for a physical life. In that situation, would a printed version hold a different 

aura? Is it worth more? Where is the copyright? Since copyright begins with 

creation, each version of a digital file, if altered and sufficiently original, could hold 

its own copyright. Many artists consider the final version of a photographic idea as 

the physical picture ready for display, but, artists working solely on the internet may 

argue otherwise.  

 

All this work is copy of copies, and it is possible that the original image, though it is 

a faithful representation of how the light reflected an object through the camera’s 

lens, is still a mere shadow on a cave wall. And, it may never be intended to exist as 

anything other than a virtual expression, anyway. 

 

CREATIVE COMMONS AND “COPYLEFT” CULTURE 

While technology may be painted as the villain of image access and copyright 

confusion, technology can act as an easy resource for interested individuals in the 

form of online “commons” areas and protective alliances. Some parties, consisting 
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both of content generators as well as content seekers, feel that a creative piece should 

be free and available for broad dissemination and transformation. Common areas for 

such creative resources have sprouted online. Creative Commons—and “copyleft” 

counterculture in favor of loose image reproduction and usage—allows users to share 

and borrow creative work. With a Creative Commons license, creators can choose to 

license their work more generously, applying a variety of pre-approved licenses to a 

piece. A picture may be labeled as available for any kind of use as long as the artist 

is given attribution, or a song may be licensed as available as long as it is not used 

for commercial gain. Specialized or advanced queries in search engines allow users 

to refine searches with “free to use or share” under “usage rights,” or simply, 

“creative commons licenses,” in order to pull up creative works from rights holders 

who opt out of traditional copyright coverage.  

 

Creative Commons launched from San Francisco in 2002 (Boyle yupnet.org). 

Creators who choose to apply creative commons licenses to their works may choose 

various levels of generosity, such as allowing users to copy a work without other 

rights, or allow re-use of the work for non-commercial purposes, or allow complete 

creative freedom with attribution for the original. Rather than “all rights reserved,” 

creative commons licenses are more aptly referred to as situations with “some rights 

reserved” (ibid.). At a time when formalities were required, the “default position 

would become freedom and the dead weight losses caused by giving legal 

monopolies to those who had not asked for them, and did not want them, would 

disappear” (ibid.). While formal notice of copyright on works is no longer required, 

the freedom of searching through art with creative commons licenses can be 

liberating to creators searching for complementary material. 

 

COPYRIGHT ALLIANCE & RESOURCES IN FAVOR OF MORE CONTROL 

Other parties seek stricter controls over their work in the pursuit of a relaxed mind 

regarding compensation for their creative efforts. Copyright Alliance, which covers 

general creativity, and ImageRights, which specializes in photographers’ and 
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illustrators’ rights, advocate for those who prefer tighter control over their creations. 

Additional resources are listed in Appendix C. 

 

PHILOSOPHICAL PERSPECTIVES APPLIED TO COPYRIGHT 

Artists reside on both ends—and across the middle—of the spectrum. In some cases, 

they even eschew the spectrum. I sent an e-mail to artists asking their opinions and 

received from famous British photographer, Martin Parr, the response: “Don't give 

these issues much thought, if you did you would not do anything! I am interested in 

connecting with the world through photography” (Parr). Philosophies related to 

creation and rights certainly can vary. 

 

Noting various philosophies of justice, one might observe that our current law and 

culture generally supports individual creator’s rights first, but keeps society in mind 

as the beneficiary of continued creation. A Libertarian would likely support heavier 

artist’s rights, as respecting the “fundamental right of self-ownership” (Sandel 103), 

where a creator’s life and labor belongs to the creator, and not to society as a whole. 

 

Applying the perspective of Jeremy Bentham’s Utilitarianism, where “the highest 

principle of morality is to maximize happiness, the overall balance of pleasure over 

pain” (ibid. 34), one might expect the needs and desires of the public to override the 

individual pain of the artist. However, the concept behind copyright is compensation 

as an incentive for further creation, which is designed to lead to a greater overall 

good. Likely, the original intent behind copyright leaned more toward Utilitarianism, 

which keeps future society in mind, while today the focus tends toward the 

protection of owner’s rights. 

 

Kantian philosophy applied to copyright may be the most powerful explanation for 

our current legal and ethical positions, with the view of “respecting persons as ends 

in themselves” (ibid. 106). From Kant’s view of morality, maximizing the greater 

good of the public does not make something right; it stands to reason he would argue 

it is more just to apply stronger rights to the creator. Kant would also claim that 
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calculating the greater happiness leaves individual rights vulnerable (ibid. 106). 

Harvard instructor and writer Michael J. Sandel’s comment, “Just because something 

gives many people pleasure doesn’t make it right” (106), could apply to the 

perspective of all the users eager to gain access to protected work. However, one 

might also suggest that stricter protection of work might make a lot of creators 

happy, but limits individuals who have a new idea for the use of that work.   

 

Aristotle’s position would argue that people should get what they deserve, “giving 

each person his or her due” with justice assigning higher priority to those more 

deserving (ibid. 187). Who is more deserving: the current artist, the future artist, or 

the public? United States culture and law continually wrestle with the needs of the 

individual over the needs of greater society. So what are we to do? 
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Chapter 5 

Museums and Copyright, Part I: The Patron and Access 

Common virtually everywhere today is the conviction that public service is central to 

what a museum is all about [and that a museum is no longer] its own excuse for 

being.   

~ Stephen Weil 

 

Museums, galleries and other creative art-related institutions hold a critical position in 

the struggle to balance the rights of the artist with the needs and desires of the 

community, and with the self-interest of ownership in a dynamic technological 

environment. The rights of the artist may include preferences for reproduction 

limitations, which could conflict with an audience’s interest in seeing images of the 

copyrighted art online or taking their own pictures in the museum, or even the 

museum’s own preference of promotional materials. 

 

MUSEUM AS A COMMUNITY-ORIENTED SPACE 

Many organizations consider collections management and protection the highest 

priority. By doing so, they serve the public. Art institutions increasingly promote 

their position as community-oriented spaces (Weil “Transformed” 6), which could be 

interpreted as serving the public with greater access and a less elite atmosphere. The 

priorities of collection management and public service seem to conflict if collection 

protection is viewed as hands-off access. Also, any digital reproduction in the name 

of cultural preservation is still a breach of copyright for protected works (Pessach 3). 

A best practice for arts organizations in the area of art and intellectual property and 

copyright issues, is to balance a fair assessment of public trust and artist rights. But, 

how exactly do we do that?  

 

While caring for their collections, museums must be careful not to lay claim to rights 

or uses they do not have as the owner of a piece or art under copyright law 

(discussed in Chapter 6). It is a matter of fully recognizing their legal 

responsibilities, and of considering the legal boundaries, rights and responsibilities of 
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all parties. Addressing the needs and expectations of current audiences while 

maintaining a supportive role for established and emerging artists is the goal. 

 

Providing visual representations of items in the electronic collection  gives website 

visitors access to learning tools and provides an incentive to visit the galleries. 

Conversely, wide access to collections may lead some institutions to feel concern for 

their ability to serve the public by guarding the art. The ease of casual mechanical 

reproduction also requires museums to address photography policies. Allowing 

patrons to shoot pictures may negatively affect product sales and simultaneously 

boost museum exposure via social networking of visitor images on flickr, facebook 

or Instagram. Aware and adept institutions will recognize possible positions, societal 

shifts, trends and needs of all interested parties. Caution and a desire to maintain 

positive relationships should drive an institution’s considerations, along with the 

greater mission. An organization needs to balance the needs of its public—which 

seeks ever more rapid and open access to ideas and art for inspiration, education, 

scholarly work, and reporting or criticism—with the needs of those creators and 

rights holders who seek to control the use of their artistic expression and deserve to 

make a living from their art. The museum may also serve as an intermediary to 

broach discussions about these conflicts, and may invite artists and audiences to 

participate in the conversation with organized lectures and open forums. 

 

KEEPING PATRONS HAPPY AND RETURNING 

Museum fatigue is a common problem for even the most avid museum-goer. After 

strolling through long hallways and observing object after object, well-seasoned and 

new visitors alike experience a sense of tiredness and weakening comprehension.  

Different types of displays and engagement, as well as comfortable seating and 

available restrooms help fight off fatigue. While restaurants and gift shops offer a 

welcome reprieve for many, at some point a museum visit is clearly over. One of the 

goals of most museums is to pique the interest of visitors so that they want to return, 

and make the experience enjoyable and memorable. Museums are fully aware of the 

need to keep up with the use of technology (such as iPads and interactive kiosks), but 
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they should also keep in mind the expectation of many visitors for social sharing via 

photographing one’s visit in the museum. Visitors are also often interested in voting 

on different works or potential shows. New internal initiatives and strategic plans, 

such as the Minneapolis Institute of Art’s (MIA) 2012-2016 strategic plan, for 

example, address the need to reach out to new constituents in a social-media and 

sharing-based community. 

 

A public which seeks access to collections and events is less like a “receiving” 

audience and more like active “users.” Reaching wider publics and creating 

opportunities for local community events is a growing concern for contemporary 

museums, which compete for leisure time among other entertainment and 

educational opportunities in their neighborhoods (Genoways x), such as zoos, 

gardens, amusement parks or sporting events. Having a website is not enough to 

engage visitors who seek active involvement over and above knowledge about the art 

on display. Many museums, such as the MIA and WAC now engage in after-hours 

activities, offer guided tours with tablets, and place interactive kiosks in nooks, 

alcoves or in the midst of the gallery.  

 

As a tour guide, it perturbed me to watch visiting kids head straight for the computer 

kiosk in the Walker’s Benches & Binoculars exhibition a few years ago. Hung salon-

style, the space was filled floor to ceiling with seventy-five paintings, and outfitted 

with carpeted benches and a handful of binoculars as well as a computer kiosk 

mapped with the gallery images. In my late twenties I felt antiquated as I urged 

groups of young visitors, crowded around the monitor: “lift your heads and look at 

the art on the walls around you.” Young eyes trained to seek out LCD screens rather 

than observe reality is a social issue beyond copyright, but computer monitors are the 

types of interfaces visitors expect, and offering them involves digital reproduction. 

Alternatively, denying LCDs may limit distractions for habitual screen-seekers and 

limit potential copyright reproduction hurdles, but, it also limits a museum’s 

capability of moving forward with new tools and different sharing, education, and 

engagement opportunities. 

http://www.walkerart.org/magazine/2009/benches-binoculars-a-closer-look-at-old-favor
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Interactive features are not only fun, but may become integrally involved in 

exhibition plans. In 2008 the Brooklyn Museum’s Click! not only displayed digital 

imagery (of submitted work) online, but allowed visitors to vote for preferred 

pictures, effectively jurying the subsequent display. Similarly, the Walker’s 2010-

2011 exhibitoin 50/50: Audience and Experts Curate the Paper Collection, chosen 

half by the curator and half by online visitor votes, pulled images of work from the 

museum’s collection and allowed patrons to view and vote on almost 200, many of 

which had not been shown in the galleries for years. If the art had not been shared in 

digital format, the process for organizing these shows would not have worked nearly 

as well in a culture acclimated to online access and instantaneous connection. 

Likewise, the exhibition itself would not have come to fruition without digital image 

reproduction and the participation of online visitors, who cast nearly a quarter of a 

million votes (Walkerart.org). Sharing a museum collection online not only offers a 

peek at what is on display, but also what is not.  

 

I lean toward sharing more information wherever possible, but each museum needs 

to address how much access is a good balance in light of its own mission and 

circumstances. Maintaining these interactive choices is another way to enrich the 

museum experience and entice patrons to return. In the next chapter, I site an 

example of MoMA’s new mobile application, which allows visitors in the museum 

to see a complete calendar of events and use their phone for mobile tours, and it 

allows interested audiences thousands of miles away to browse the collection or plan 

a visit. This type of broad image dissemination allows very involved interactivity, 

and fits the growing connectedness of our culture. The education purposes alone are 

astounding, with virtual essays and art examples at users’ fingertips. 

 

Visitor-centered institutions that invite patrons to create, share and connect around 

content—where audiences are really seen as users—such as in the examples listed 

above, are becoming more common, as more museums utilize iPads or create mobile 

apps, such as the MIA, the Louvre, the D’orsay and the Milwaukee Art Museum 

https://www.brooklynmuseum.org/exhibitions/click/
http://www.walkerart.org/calendar/2010/50-50-audience-and-experts-curate-the-paper-c
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(Nguyen geeksugar.com). The mobile applications are a quick appstore search away. 

In order to be up-to-date, museums and related institutions need to embrace the 

changing technology and social atmosphere that demands active engagement. It is 

not enough to see, or even purchase. More than ever, visitors want to experience and 

share what they have experienced, and this applies directly to sharing imagery. 

Patrons want to photograph the work they see and document their experience with 

that work. As a guide, I often saw teachers with cameras, including larger removable 

lens models. Though not professionals, these are not mere point-and-shooters. These 

are individuals intending to document and share their activities. Active audiences 

may or may not want to create new art, but they are creating a new context for the 

art—the art in the museum space with a visitor. 

 

VISITOR PHOTOGRAPHY POLICIES 

One might argue a lack of a solid structure of reasoning for many aspects of copyright 

and the visual arts. Photography policies are based on owners’ wishes to limit image 

sharing, or to use legal terms, to limit reproduction and distribution. What copyright 

fails to do well in the visual arts is take into account the change in real world 

situations. In a gallery setting, how does the act of photographing change our 

perception of the subject? If a viewer seeks to compose an art copy from behind their 

own lens, do they do so to make the work their own, to remember it, to share it, for 

other reasons or a combination? Does allowing such activity hurt or hinder the 

gallery… or the artist? From one perspective, seeing through a lens causes the 

thoughtful photographer to consider his frame and vision. But viewed from a different 

perspective, the photographer may not see the art for itself as much as considering it a 

conquest to add the picture to his or her own collection. Taking the time to draw a 

copy on paper requires active observation and study, but mechanical reproduction 

more easily allows one to bypass careful consideration, if one so chooses.  

 

Susan Sontag suggests, “photography has become almost as widely practiced an 

amusement as sex and dancing—which means that, like every mass art form, 

photography is not practiced by most people as an art” (8). From Sontag’s 
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perspective, photographs convert an experience into a souvenir, starting with the hunt, 

then gathering into an accumulation of life. A college acquaintance once told me she 

tried to slyly photograph some art in order to include the pictures in an undergraduate 

paper. Chastised by gallery guards, she was limited to using different images that she 

could find already reproduced online. This was a few years ago, and it would be 

easier for her to find images now than it was then, but it is interesting how she felt the 

pressures of the institution against the act of sharing a picture for non-commercial 

reasons. Her purpose would likely fall under fair use if it were ever questioned, but 

today she would be able to take pictures in most museums as long as she were not in a 

special exhibition gallery. The change in these sharing policies over just a few years’ 

time reveals the fluidity of institutional perspective, and the lack of agreement over 

how the law is best applied.  

 

Many museums, such as the Walker, are loosening photography policies, at least in 

their permanent collections. I have sold camera equipment for more than five years 

and can attest that, although most cameras are better than a few years ago, common 

consumer level models still require a flash to create an acceptable image in museum 

lighting, so these policy changes do not result from the advent of better technology.  

 

On a 2009 trip to NYC where the goal was to visit mainly modern and contemporary 

art museums, I brought a camera. I never formed the intention to sell reproduced art 

imagery, but appreciate the ability to make images in the moment. I also planned to 

share casual pictures of the trip on social networking sites. Museums, such as the 

Walker and MIA (walkerart.org; artsmia.org), have caught on to social network 

sharing as a form of advertisement which markets for the museums and galleries. 

However, I watched for photography policies in individual spaces and did not use the 

camera when signage was obvious or rules were explicitly stated. In two places I did 

not notice the policies and was chided for making pictures, but other spaces were 

relaxed. Typically, the spaces I most wanted to document were those where personal 

photography was prohibited. More and more museums are adjusting to community 

expectations and allowing photographs in the galleries, though. The Walker, MIA, 
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Art Institute of Chicago, San Francisco Museum of Modern Art, Phoenix Art 

Museum and Milwaukee Art Museum, for example, all allow no-flash photography in 

permanent collection galleries for non-commercial use, as listed on their websites. A 

few art museums, such as The Museum of Russian Art in Minneapolis and the 

Whitney Museum in New York, allow no photography, and a few, like the 

Guggenheim and International Center for Photography (ironically), limit camera use 

to the ground floor or lobby, respectively (“Museum Photo” hyperallergic.com). 

 

As noted above, in 2010, the Walker Art Center lifted their ban on photography 

inside the galleries, conceding personal documentation of their main collection. The 

practice is still prohibited in special exhibitions. When I inquired with a contact at 

WAC she said that they were merely keeping up with the times, which suggests a 

trajectory of lighter restriction. The Walker’s policy states: 

You’re welcome to photograph and take videos in the Walker’s public spaces 

and collection galleries for personal, noncommercial use. Several works may 

be restricted; these are labeled accordingly. 

Please consider sharing your images by uploading them to our Flickr pool or 

tagging YouTube videos “walkerartcenter.” 

The following are not permitted: the use of flash and tripods; photography, 

video, or audio recording of special exhibitions, performances, and 

screenings.  (Walker “Photography”) 

How clever to suggest tagging as well as an online space for visitors to share their 

photographs! Most other institutions that I have looked into (listed above) have not 

yet jumped on the opportunity of direct involvement with visitor image sharing, or, 

at least have not published suggested connections on their websites. The MIA 

encourages visitors to engage by loading personal pictures to the museum’s flickr 

page or tag the museum in Instagram posts. 

 

Is this a concession to meeting public demands or a reflection of larger changes? 

With the advent of better point-and-shoot models and cameras embedded in every 

phone, as well as the share-and-share-alike attitude of social media addicts, there 
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seems to be a prominent shift in the cultural need to document one’s self in special 

places to gain prestige by association. Imagine a caption such as: “here I am with 

that Chuck Close painting at the museum” and then, “Here I am with the Jackson 

Pollock” and so on. Like Susan Sontag notes in her lauded book, On Photography, 

“To photograph is to appropriate the thing photographed. It means putting oneself 

into a certain relation to the world that feels like knowledge—and, therefore, like 

power” (4). In other words, taking one’s picture with a respected piece of art 

associates the subject with that art. People feel good about making self-portraits or 

family portraits in context with special activities. Fast image sharing has become a 

common pastime, and museums allowing this activity move with the flow of cultural 

expectations. 

 

Since galleries tend toward dim, variable lighting and tripods are seldom allowed, 

the casual visitor’s image will not come close to an institution’s more careful 

reproduction, but many patrons will leave happy with their own photo rather than a 

purchased postcard. On the other hand, the same patron might post their own 

photograph online, leading multiple others to consider or visit the institution in 

which it was taken. One thing they will not leave with: a memory of being scolded 

for trying to take a picture.  

 

These sorts of shifts in attitude reflect an acknowledgement of the streamlining of 

casual photography into daily culture. To a lesser extent, improvements in camera 

technology, with innovations for non-flash low-light capability affects these policies, 

but after selling camera equipment for so many years, I can affirm that most 

consumer level models still require a flash to make good images in typical museum 

lighting. In normal galleries, not using a flash requires skills and knowledge along 

with the better equipment. However, acceptable image quality is subjective. In my 

opinion, the shift in visitor photography policies is a reflection of the number of 

cameras possessed by the public (everyone has a cell phone) and the way we use 

them. It is rare to not see someone taking a picture with a cell phone when a group of 

friends or relatives are on an outing.  
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When asked about visitor photography policies, Dan Dennehy, of the MIA’s Visual 

Resources department, replied that even special exhibition bans are too strict. He 

said in a personal interview, “[P]hotography is like lingua franca. People just use it 

to communicate. Telling someone ‘you can’t take a picture of this object because it’s 

on loan’ is like saying ‘you can’t talk about it.’” In all cases these restrictions come 

from loan agreements. For the MIA’s blockbuster 2012-2013 China’s Terracotta 

Warriors exhibit, for example, the Chinese government was involved, so the 

museum was careful to follow restrictions, but Dennehy commented that most long 

term loan lenders probably would not care about cell phone pictures of their objects. 

 

When I was invited to shoot images of a visiting VIP on a gallery tour at the MIA in 

the spring of 2010, we were told that the flash photography ban had been lifted for us 

that day. Flash photography is usually restricted for the same reason that color 

artwork is often rotated every six months to limit exposure to light: fading concerns. 

Excess light can affect picture surfaces. From a photographer’s perspective, it was 

thrilling to be let loose in those otherwise restricted halls, not just for the opportunity 

to make a better picture, but perhaps especially because the activity is normally 

taboo. Photographers are not the only ones who seek more from the museum, 

however (See Chapter 6 for copyright’s effect on scholarly research in the visual 

arts); many patrons want better access from home, and that includes virtual access to 

collections. 

 

ONLINE ACCESS AND DIGITIZATION OF COLLECTIONS 

Museums are no stranger to copyright. Common museum activities such as printed 

catalogs, advertisements and merchandizing all cross paths with copyright, but their 

intersection with the law is less complex, and, while important, less crucial than 

collection preservation (Pessach 3). Digitization not only brings a collection into 

visitors’ homes, but also aids in the goal of collection preservation, which is often a 

high priority. The digital reproduction records a visual version of objects that may 

otherwise deteriorate over time. Paint, canvas, graphite, ink and paper, among other 

http://www.artsmia.org/terracotta-warriors/
http://www.artsmia.org/terracotta-warriors/
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art materials, are all organic matter that does not last forever. Because museums 

consider collection preservation and maintenance a central duty, and reproduction is 

at the core of digital cultural preservation, and reproduction rights are reserved to 

copyright owners, copyright law is a central component of museums’ involvement in 

digital environments (ibid. 3). Opening collections to the world also allows the 

public to enjoy and learn about art at almost any time, strengthening an institution’s 

ability to achieve its community-outreach goal while preserving the collection. 

 

Concerns about reproductions range from what Walter Benjamin might refer to as 

the original object’s aura, to visitor inability to distinguish copies. The “aura” of an 

original object is the sense that an original is special, and that reproductions cannot 

recreate the same experience as an original. On the other end of the spectrum, if 

visitors do not care about originals or are unable to sense a difference between digital 

copies and collection objects, would we head toward subsequent obsolescence of 

museum collections, and thus, museums? As former attorney and museum executive 

Stephen Weil notes, “Works of art belong to a different—and some would argue, 

higher—realm” (173), which suggests that we all have the capacity to perceive the 

aura of an original. The rule of supply and demand applies to art, as well: the less 

there is of something, the more it is valued. An original, which boasts the essence of 

one-of-a-kind, sustains more value than a reproduction. 

 

For those artists and museums who prefer strict copyright control, the greater danger 

of digitized collections may not be dwindling visitors due to wider online access, but 

rather, potential copyright fraud with unauthorized reproductions. Technological 

safeguards such as digital watermarks or licenses are often applied, which can help. 

In many cases these solutions offer a great way for digital image dissemination on 

protected works. In other cases, these protections are unwarranted when a museum’s 

claim to copyright is false, as with works in the public domain, over which a 

museum has no legal right.  
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As discussed in Chapter 3, in Bridgeman it was resolved that exact reproductions of 

public domain works were not protected under copyright. However, many museums 

seem to disregard the ruling, claiming copyright for public domain pieces (see 

Chapter 6 for more thorough discussion of museums overreaching copyright). A 

museum may be ignorant of or misunderstand copyright, or be overly cautious of 

their position, or disagree with the ruling. Many resources are available to reference 

this issue, including several sources listed in the bibliography. For some museums, 

allowing access to public domain works is no longer a concern. The MIA gives 

images of public domain art upon request. Their visual resources department fully 

realizes the massive expense to reproduce the images (Dennehy), but the museum 

has no legal claim to them under copyright and discovered that it is not a huge 

revenue source, anyway. Most of their revenue comes from philanthropy and 

endowments (ibid.). Though 80% of the MIA’s collection is public domain material, 

when they receive requests for copyrighted pictures, they usually direct the asker to 

the Bridgeman Archive (ibid.). 

 

Dennehy views the value of a museum as more imbued in the service provided, 

rather than in charging for images. Where there once was a lack of understanding of 

how to approach digital reproductions, Dennehy thinks the issues are still present but 

inching forward, as “people are understanding more and more that you need to 

respect the artist’s rights when they are under copyright, and the artist’s estates, and 

also respect the public’s rights to freely be able to … use public domain images.” 

Museums like the MIA are turning more toward providing good data about 

collection pieces and objects on loan in order to help visitors and maintain respect 

for rights holders, both with access to information and awareness of status and 

applicable laws (ibid.). 

 

Under a contact link on the MIA’s site, the museum says about image use: 

All images on the Minneapolis Institute of Arts websites that are not credited 

to a named person or organization are wholly owned or licensed by the 

Minneapolis Institute of Arts. 
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The Minneapolis Institute of Arts encourages the fair use of the contents of 

this website. Users may download images and text files and share them with 

others for limited non-commercial and educational purposes, subject to any 

additional terms or restrictions that may be included with an individual image 

or online program. (Minneapolis Institute of Arts) 

The page links to fair use guidelines, provides a link to the Bridgeman archive for 

publishing and commercial use, and directs scholarly users to the MIA’s permissions 

office. That kind of information seems reasonably helpful for most visitors, and is 

more thorough than what is available on other museum sites. The Walker’s website 

lists image rights for each work. They also list that, “All content including images, 

text documents, audio, video, and interactive media published on the Walker web 

site (walkerart.org) is for noncommercial, educational and/or personal use only. Any 

commercial use or republication is strictly prohibited. Copying, redistribution, or 

exploitation for personal or corporate gain is not permitted” (Walker, “Image Rights” 

walkerart.org) 

 

Because digital editing programs are so prevalent and users may easily edit a 

downloaded image, the only way the managers of many institutional sites know how 

to prevent the infringement of an artist’s moral rights is by using barriers or 

encryption technology. Moral rights, as protected by VARA for the life of the artist 

in the US, and under the Berne Convention by 70 other nations worldwide, “prevent 

distortion, destruction, or even misattribution of a work” (Cohen, Loren, Okediji, 

O’Rourke 11). Encryption allows public viewing access to the collection material, 

while circumventing some infringement issues that could include distortion or 

misattribution. 

 

Institutions and artists may want to consider allowing casual users to license images, 

though it really depends on how openly a museum cares to act with its collection. 

Licenses can be as simple as online contracts and do not need to involve payment. 

Though a museum may not be able to copyright its photographs of public domain 

images, it could license the use of copyrighted digital reproductions, or deny access if 
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users do not agree to follow terms. This practice would require agreement from the 

creator or rights holder before images are made available. 

A license of digital images defines the product, distinguishes between single 

use and network use, consumer use and commercial use, and between private 

use and the right to public display. A common type of software license is one 

often referred to as a "click-wrap" license. (Phelan 224) 

Museum patrons may be required to click an agreement contract before viewing 

certain digital images, or, users may be able to purchase a license to download and 

reuse for their own work. Of course, many artists may not agree to a museum acting 

as an intermediary for such involved access to their work, but many artists would. It 

likely depends upon the personality of the rights holder as much as their business 

model. If, for example, the artist already sells similar images or products through 

their own venue, they may not want the competition.  

 

Asserting too much control can reaffirm the stereotype that museums are the elite 

wisdom holders, coming from an institutional voice, where: 

the single interpretation has often effectively isolated those works from a 

more engaged public experience. This topic is much discussed today in many 

museums … and while there has been a broad attempt to come to terms with 

the notion of single institutional voice, most museums continue to control all 

voices but their own by their restriction in the use of images of their works. 

(Hamma dlib.org) 

The assessment and response toward complexities of digital image dissemination 

requires the delicacy required of a tight-rope walker. Indeed,  

Directors of cultural institutions must be aware of copyright issues when they 

open art and cultural property collections to cyberspace, not only as to the 

protection, or lack thereof, provided to them by the copyright law, but also as 

to the legal consequences and possible liability should they reproduce artistic 

works in their collections without permission.  (Phelan 227) 

 

 



 

 66 

SIMILAR CONCERNS: DISPLAY AND PRIVACY 

Aside from checking a copyright owner’s preference for reproductions, an institution 

also needs to be wary of the right of privacy (the right to be left alone). A museum 

may, in the course of documenting community events, photograph individuals who 

would rather not have their likeness shared. While unlikely, Dennehy noted that this 

has happened with museums (not the MIA) when, for example, a parent of a 

photographed child sought compensation for the use of a promotional image, since 

the child was a model. Privacy concerns apply not only to visitors who may be 

photographed in the museum, but also for any individuals depicted in photographs 

within the museum’s collection. Refer back to Ermo Nussenzweig v. Philip-Lorca 

diCorcia, Chapter 3, for an example involving an artist and his subject.  

 

In a different situation in 1988, a museum was sued. 243 members of a Navajo tribe 

successfully sued the Amon Carter Museum of Western Art of Fort Worth, Texas, 

for right of privacy when the museum displayed a photograph of members of their 

tribe. Photographs that Laura Gilpin had made of the tribe were donated to the 

museum upon Gilpin’s death. While she had been given permission to make the 

pictures, publication and public exhibition were not formally authorized. The Navajo 

tribe’s tradition cited belief in adverse effects on photographic subjects when 

photographs are published (Phelan 218). Because the museum was categorized as a 

“business,” a term which includes non-profits, the suit was successful (Benally 

leagle.com).  

 

The Amon Carter Museum case is unusual, but it suggests the need for institutions to 

review rights more thoroughly with newly accessioned objects, which are likely 

researched with more care since 1988. In this chapter we have looked at external 

issues of museums, related to visiting patrons and their expectations for access to the 

collection. As museums compete with other leisure activities, they seek to become 

more community-oriented and offer greater access and involvement with collections 

and exhibitions. Different institutions approach image reproduction differently, with 

visitor photography policies affecting audience-made copies, and collection 
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digitization choices affecting museum-produced copies. The next chapter will 

examine the overlap of copyright with the internal workings of the museum. 
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Chapter 6 

Museums and Copyright, Part II:  Internal Issues and Revenue 

With the exclusive right to copy a work, museums stifle the creation of new derivative 

works. Yet the revenue generated by the sales will enable the museum to continue 

protecting the public domain works already in its collection. Thus, museums are both 

serving the public by preserving this art and harming the public by falsely claiming 

copyright in public domain images.   

~Bridgeman ruling 

 

MUSEUMS OVERREACHING COPYRIGHT 

When museums overreach copyright by claiming rights on public domain works, it 

usually happens on museum websites with overly broad copyright statements, 

blanketing every copyrighted element on the page. In accordance with the 

Bridgeman ruling (see above and Chapter 3), an institution may not claim copyright 

of images, on their website or elsewhere, that are exact replicas of public domain 

works. If the museum has added an element of originality to the replication, then the 

only copyrightable portion of the derivative reproduction is the new element added 

by the institution, not the underlying work. However, many museums feel the need 

to protect their collection—and reputation, and potential revenues—by whatever 

means possible. 

 

In addition to the primary purpose of collection protection, many museums may also 

assume a core goal of “acquisition and management of rights in art works to 

maximum return on investment” (dlib.org). However, this skews the purpose of 

collection care with financial gain at the expense of other core values. According to 

Kenneth Hamma, Executive Director for Digital Policy at the J. Paul Getty trust, that 

kind of financial perspective is not appropriate for a nonprofit caring for public 

domain works: 

[I]t is not even their secondary business. Indeed, restricting access seems all 

the more inappropriate when measured against a museum's mission – a 

responsibility to provide public access. Their charitable, financial, and tax-

exempt status demands such. (ibid. dlib.org) 
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Due to the advent of technological access and digitization of collections, institutions 

may not feel they are able to “protect” a piece of art as easily as was once possible. 

An image on a website cannot be locked up at closing time. Thus, even though a 

reproduction of a classic painting may be in the public domain, a museum may feel 

pressure to claim copyright on the images on its website. The museum has, at the very 

least, put the effort into caring for the object and reproducing it, and its replication is 

a revenue source when sold out of the gift shop on a postcard, tie, mug or t-shirt. But, 

gift shop revenue items are different from public domain image rights. A museum has 

the right to sell public domain images on a mug in a gift shop, but should not restrict 

the right to that same image on its website. Most institutions cite in their mission not 

only a goal of collection care, but also a goal of providing information and access to 

the public; claming false copyright does not help the public. Hamma says it well: 

“Because museums and other similar collecting institutions are part of the private 

nonprofit sector, the obligation to treat assets as held in public trust should replace the 

for-profit goal. To do otherwise, undermines the very nature of what such institutions 

were created to do” (dlib.org). 

 

Quite frankly, many public domain images are available on the internet already. The 

web is no longer a fresh anomaly, and it provides pages of answers and images for 

almost every inquiry. As Dan Dennehy said in conversation, “all that stuff is out 

there. You could have it on ties or sneakers” with little trouble, and that is part of why 

the public domain digital image reproductions are really not a revenue stream for the 

MIA and other museums with broad classic collections: “it really belongs to the 

public” (Dennehy). 

 

Some courts have addressed the issue of whether a false copyright notice is 

actionable under the Lanham Act as a false designation of origin. This possibility 

presents a caveat to cultural institutions that place a copyright notice on digital 

images of works in their collections if the images have no original copyrightable 

element (Phelan 221). By virtue of their existence, art museums and nonprofits 

support and honor the works in their collections, many of which are no longer bound 
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by copyright law. Hamma takes issue with the practice of overreaching copyright on 

public domain works, concerned that: 

many museums erect barriers that contribute to keeping quality images of 

public domain works out of the hands of the general public, of educators, and 

of the general milieu of creativity. In restricting access, art museums 

effectively take a stand against the creativity they otherwise celebrate. This 

conflict arises as a result of the widely accepted practice of asserting rights in 

the images that the museums make of the public domain works of art in their 

collections. (dlib.org) 

 

REVENUE SOURCES 

Museums collect revenue in various ways. Revenue sources directly related to 

copyright are image licenses and gift shop products. As well as offering revenue and 

compensation for reproduction costs, licensing of reproduction images allows 

museums to control how users can access some work. See Chapter 5 for further 

comment on licenses for image use. Below, a section in this chapter questions the 

efficacy of license fees for the public good, as excessive fees may add extra hurdles 

to scholarly research. 

 

For many museums, especially those where the majority of collection pieces are in 

the public domain, image licensing makes up only a small percentage of revenue 

(Dennehy). Though the MIA usually has a few scholarly requests each week and 

now sends out images requested at no charge (along with advice that a copyrighted 

image will require permission from the rights holder), the amount of revenue was 

never very high. The museum may have made between $15-20,000 in “the peak 

years of selling images,” but much of that was from other museums, which the MIA 

would later pay back to borrow different images (ibid.). There was a lot of back and 

forth between instititutions, the “fee structure was difficult to maintain,” and since 

the majority of the museum’s revenue comes from philanthropy, it did not make 

sense for them to continue charging to license digital image reproductions (ibid.). 
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However, if the museum takes the image and makes prints or postcards and turns the 

public domain image into a product, that is a valid revenue source. 

 

Many visitors appreciate a visit to the gift shop, especially as a break from the onset 

of museum fatigue. Museums have the option to use public domain work or license 

the use of copyrighted imagery for posters, themed gift items, typical t-shirts and 

other wares. Along with copyright-related imagery, many shops offer quality artisan 

objects such as jewelry, craft items and clothing to uphold a status as a unique 

boutique. Shops should be aware of offering a range of price options to communicate 

a message of inclusiveness to all visitors, but price levels on objects that reference 

artists can also reference whether the item is an original work by that artist. For 

example, as mentioned in chapter 3, part of why Jeff Koons failed his attempt to 

trademark plastic balloon animal figures was because much of the “art” in his work is 

its ostentatious size and price. See the next section for different artist business models 

and the likelihood of licensing. 

 

Also related to copyright and museum revenue is the reputation of a museum and its 

effect on donations. Museums pay close attention to their donor base and audiences. 

In many cases, a large portion of donations are given by older patrons who may 

value tradition or are not as keen to embrace change. While reaching out to different 

audiences, institutions may prefer to test new ground before embracing a path that 

could alienate patrons who may not care to support a museum perceived as aligned 

with changed values. Similarly, museums are keen to maintain positive relationships 

with artists and estates, and it is not in their best interest to negatively affect a 

working relationship or reduce the possibility of future endowments. 

 

CONCERNS WITH ARTISTS 

We can see from some of the examples in Chapter 3 that the establishment of 

appropriation art, freedom of expression, or nonprofit status does not always keep an 

artist or institution from entanglement with copyright problems. One key point to 

remember is that artists (even famous ones!) are people, too. As with any business 
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relationship, mutual respect allows the two entities to flourish. It is not unreasonable 

for a museum or gallery to inquire after the copyright status of potential acquisitions, 

if it seems plausible that source material may be copyrighted. If it appears that 

acquiring or displaying a work may pose legal problems for the museum, the 

institution should consult with the board as well as legal and reproduction experts on 

how to proceed. 

 

For work already in the collection, looking at an artist’s business model may offer 

clues as to how they will respond to reproductions of their art on products (Weil 

245). As with anything protected under copyright, inquiries need be made over 

derivative creations for sale. Some artist business models may reflect a greater need 

for more control over their work as it is represented in museums and elsewhere. For 

example, “the preparation and distribution of a same-size, same-medium, three-

dimensional reproduction of a sculpture [in an edition], or which the living artist still 

retains copies that she is contemporaneously attempting to sell” (ibid. 164), would 

compete with the copyright owner’s production. Such a use conflicts with the artist’s 

rights and would fail a fair use claim. If an artist sells only original work at very high 

values, then the reproduction of a painting in the form of a gift shop postcard will not 

infringe on the artist’s livelihood, and would likely be licensed to the museum with 

little problem. If an artist specializes in large editions of poster-sized prints, however, 

there may be stricter controls over an organization’s use of reproductions. See 

chapter 3 for a discussion on artist Jeff Koons and his business model. 

 

GOOGLE ART PROJECT AND MOBILE APPS 

Google Art Project (GAP) is designed to facilitate users with familiarity in art 

collections around the world. There are many possible social pros and cons for the 

project, which highlights the tensions between information seekers and copyright 

holders. GAP allows the public to visit dozens of museums from the comfort of 

home, and it allows Google to disseminate information. Do rights holders want that 

information disseminated? Google asks for museums to handle the copyright release 

of art still under copyright protection. The project offers a mixed bag for museums, 
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who, as with their own sites of digitized collections, may not want to share 

everything or be able to share everything. Under agreements with rights holders, an 

institution may need to protect the rights of some images. While some artists are 

happy to reach further audiences, some artists, creators or estates may not want 

detailed reproductions of their images shareable online. Institutions may also fear 

that, similar to releasing images of collections online, a high resolution virtual tour 

could replace physical visits. Conversely, other institutions may like to reach out to 

patrons who live too far away to visit, or would use the tool to plan their next trip.  

 

VAGA, a company representing the copyright interests of artists, is reviewing the 

work posted on the Google Art Project. Robert Panzer, the executive director of the 

group, would like to learn more about Google’s long term business plan: “We have 

to make sure that the artists’ interests from an aesthetic point of view and a 

commercial point of view are protected,” he says (Cohen nytimes.com). Google puts 

the weight of permissions on museums.  

 

Google approached museum partners without curatorial direction. Each institution 

chose the number of galleries, art, and information to include, and all content in the 

details panel for each piece was provided by the museums (Google). The Art 

Project’s position is that it is the responsibility of each museum to get copyright 

permission. “Google is placing the burden and onus on the museum, which is unfair 

to them and unfair to the artists,” said Theodore Feder, president of Artists Rights 

Society (Cohen nytimes.com). Panzer said that Google was legally responsible for 

securing the permissions: “It’s a game that they should try to make it someone else’s 

responsibility” (ibid.). Whether or not it is Google’s job or a museum’s, an institution 

should be aware of which works may have potential problems. The Toledo Museum 

of Art, for example, asked that Matisse’s Dancer Resting, along with twenty other 

copyrighted images from its collection be removed. “There had been some confusion 

on all sides,” said Kelly Garrow, director of communications for the Toledo museum. 

“We want those works on the Art Project, but there needs to be some type of 

agreement to make that happen” (ibid.). 
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These copyright issues create limitations for the comprehensiveness of the project, as 

much new work is left out. For example, a few paintings and other visual 

information “captured with Street View were required to be blurred by the museums 

for reasons pertaining to copyrights” (Google). Google explains in their FAQ 

section: 

The high resolution imagery of artworks featured on the art project site are 

owned by the museums, and these images may be subject to copyright laws 

around the world. The Street View imagery is owned by Google. All of the 

imagery on this site is provided for the sole purpose of enabling you to use 

and enjoy the benefit of the art project site, in the manner permitted by 

Google’s Terms of Service. The normal Google Terms of Service apply to 

your use of the entire site.  (Google) 

While Google may not be altruistic in their aims, the idea of a collection of well-

executed virtual museum tours is beneficial to society. Some individuals may be able 

to tour institutions they are economically or physically unable to visit, and, it follows 

that they may be inclined to develop a virtual relationship with that institution, as 

well. However, if it is Google’s project and not the museums’, it seems inappropriate 

for the museums to shoulder the responsibility of securing image rights, unless they 

are more able to do so. As long as estates and users are clear on what rights are 

attributable to which works, it will be interesting to see how this tool develops. 

 

In February of 2013, the Copyright Litigation Blog offered a live webinar and 

teleconference entitled: “The Picasso Problem: Google Art Project,” to discuss related 

IP issues. Led by four lawyers from firms across the country, including an attorney 

for the Museum of Fine Arts in Houston, Texas, and sponsored by the American Bar 

Association Forum on the Entertainment and Sports Industries and Center for 

Professional Development, the webinar was directed toward “all lawyers” because 

“virtually all clients use internet display” (copyrightlitigation.blogspot.com). The 

program aimed to discuss some of the same IP questions raised above (“Is it the 

responsibility of the museum to secure copyright permission?”), as well as whether 
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permission should be required at all, whether the images are transformative enough, 

and whether participating in the project “enhances the museum brand, or erodes it” 

(ibid.). Another interesting query the webinar designers proposed is whether it is 

consistent for a publicly driven non-profit institution to participate in a for-profit 

endeavor like GAP. These are important questions and provide another example of 

the way technology adjusts our interpretation of copyright. 

 

Smart phone applications are a similar recent virtual collection viewing phenomenon. 

Apps such as the simply titled: “MoMA” for New York’s the Museum of Modern Art 

offer an astounding amount of detailed information on not only activities, events, 

tickets and tours, but also artists and art. I was surprised to find several artists whose 

work is still under copyright included, and pointedly searched for Picasso to see if 

images of his art were available. His estate is known for holding tighter control; 

indeed, “despite the expansion, Google Art Project still does not contain a single 

Picasso” (Cohen nytimes.com). Lo and behold, the app includes an essay on the artist 

by the Oxford University Press, and even has a bibliography of resources for that 

essay, along with dozens of images.  

 

As the art appears to be arranged chronologically, at first glance one might surmise 

that only pre-1923 images were included. This use of public domain images may 

appear reasonable, though VAGA got involved with a licensing dispute over James 

Cameron’s use of Picasso’s 1907 Les Demoiselles d’Avignon for the film Titanic 

(Cohen nytimes.com), so even the use of only public domain images seems unlikely. 

The first several pages of Picasso etchings, drawings and lithographs on the MoMA 

app are all early 1900s, and several pieces are listed with 1921 creation dates but 

several also list later publication dates, which likely means they are still protected. It 

is not clear to app users. A few etchings also flirt with creation along the public 

domain timeline. However, many listed works are created and published after that 

magic year, and are under copyright. All Picasso images list a 2013 copyright for the 

Estate of Pablo Picasso / Artists Rights Society (ARS), New York, which is an 



 

 76 

example of overreach for the estate on all of the pre-1923 images, unless there are 

extenuating circumstances such as that they were published after 1923. 

 

One feature of the app is the ability to search the collection by year, with ten-year 

sections up until “2010s,” but I inquired with the museum to confirm. I asked: 

I was surprised to see several works by Picasso included, as it's been my 

understanding that his estate is fairly protective of reproduction and 

distribution rights.  

Are you able to share any information on how you have approached copyright 

concerns for this app? Do you consider this app to fall under fair use for 

educational purposes, or have all of the artists/estates given permission or 

licensed the use of the artwork included in the app, or does the resolution of 

the work fall under the number of pixels in the AAM guidelines? 

MoMA responded with a pleasant thank you and directed my inquiry to the company 

which handles their licensing:  

The Museum of Modern Art has made the decision to entrust the licensing of 

images of works of art in its collections to Scala Archives of Florence, Italy, a 

world leader in the handling and marketing of color images related to art and 

culture. We expect that this arrangement will be extremely effective for our 

clients and advantageous for the Museum. SCALA will process requests for 

new uses, re-use of Museum materials in successive editions and additional 

language editions, as well as all other potential reproductions. 

All requests to reproduce works of art from MoMA's collection within North 

America (Canada, U.S., Mexico) should be addressed directly to Art 

Resource, Scala’s New York representative…. 

Therefore, I contacted Art Resource with a similar query. Ryan Jensen replied, 

“MoMA cleared copyright for all art included on the mobile app. Picasso’s copyright 

(along with that of about 60,000 other artists) is represented in North America by 

Artists Rights Society” (Jensen). I also sent an inquiry to the Artists Rights Society 

and am waiting for a reply.  
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We will veer away from museums, specifically, for a moment, but can look to Picasso 

as a specific example of artists and rights situations. The few examples I am aware of 

regarding rights and Picasso’s estate suggests that they have been reluctant to clear 

copyright in the past. One could argue that those were situations where the family 

was concerned about damage to reputation or misinformation (such as in the Titanic 

movie, where his painting did not sink to the bottom of the ocean), or lost revenue 

(such as in the early 1980s when the Walker Art Center sold T-shirts emblazoned 

with Picasso’s signature without permission; they were required to pull the shirts 

from the shop, but my family still has a faded adult sized red one and pictures of my 

brother wearing a little blue one). Technically, the Picasso signature t-shirt case is an 

example of a trademark the family has on his name, but it is an interesting example of 

the power of art, marketing and association. Believe it or not, Picasso and his heirs 

licensed not only art reproductions, but: 

various goods, such as carpeting, eyewear, clocks, art … and scarves, which 

were distributed throughout the United States. … the licenses were subject to 

periodic inspection and prior approval of the goods before any merchandise 

could be sold. The court recognized that the name Picasso and the famous 

signature had acquired a secondary meaning and that his heirs had a right to 

advertise and profit from the use of his name and reputation. The court also 

enjoined the unauthorized use of a facsimile of Picasso’s signature on T-shirts. 

(Duboff and King 199-200) 

 

Despite the situation of any one artist or estate, it is pleasing to see the amount of 

information a museum is able to convey to audiences by embracing popular 

technology. I hope the access of apps such as MoMA’s also creates more avenues for 

the public to interact with museums in ways which will benefit the institution—with 

revenue boosts in ticket sales or strengthened relationships with potential donors—as 

well as artists and estates—by generating interest in purchases of art. Curiously, a 

sweeping search of the “Painting and Sculpture 2010’s” section reveals that some 

artwork listings attribute copyright information and others do not. Several posts also 

list “no image available,” which may be due to the newness of the acquisition or, 
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perhaps, preference of the rights holders, or even ongoing maintenance of the app. 

This inconsistency of copyright information is an example of where confusion can 

occur. A main registry of information on rights, which organizations like PLUS 

(Picture Licensing Universal System) aim to create, will help to eliminate confusion 

along with greater vigilance by museums as they put out all of this rich content on 

artists and artwork (Dennehy; useplus.com). 

 

Another curious app, which does not appear to be developed by a museum but is 

worth mentioning for its apparent misunderstanding of fair use, is called “Timeline-

Art Museum.” The application features paintings from Renaissance to Modern 

periods with details of the art and artist, “paired with a high-resolution digital 

image”(Timeline-Art Museum). What caught my attention is that users can purchase 

artist image portfolios for their own personal collection within the initially free app. A 

copyright notice posted in the description reads that Timeline-Art Museum: 

presents both public domain artworks and works that are protected by 

copyright. The works protected by copyright are posted on the application in 

accordance with fair use principles, because: 

 1. They are historically significant artworks; 

2. The images are only being used for informational and educational purposes; 

 3. The images are readily available on the internet; 

 4. The images are low resolution copies of the original artworks and are  

unusable for commercial use.  (Timeline-Art Museum) 

How interesting that they refer to the images as both high-resolution and low-

resolution on the same page. You may refer back to chapter two for a more detailed 

discussion of fair use, but we can look at all four points presented by the developer 

regarding a fair use defense. While pertinent to art history, the fact that they are 

historically significant does not factor into fair use decisions. While a valid point in 

discussions of copyright, the fact that the images are readily available on the internet 

does not clear copyrighted pictures for commercial sale. Clearly the images are being 

used for informational and educational purposes, but they are also being marketed 

and sold, and the information about the developer does not suggest that the sales of 
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copyrighted artist virtual “collections” go toward rights holders. The number two top 

in-app purchase? You guessed it: Picasso.  

 

However, the Timeline-Art Museum developer is based in Korea and uses terms 

based on Republic of Korea Copyright law: 50 years. The app notes that duration may 

differ in other countries (U.S. terms are discussed in Chapter 7). With immediate 

sales of reproductions across the globe, the synching of international standards may 

be more pertinent than in the past. 

 

COPYRIGHT’S EFFECT ON SCHOLARLY RESEARCH IN THE VISUAL ARTS 

Hamma argues that fear of prosecution hinders the development of better scholarly 

image libraries: “While examples of museums chasing down digital image 

miscreants are rare to non-existent, the expectation that museums might do so has 

had a stultifying effect on the development of digital image libraries for teaching and 

research” (Hamma dlib.org), but a more accurate framing of the problem may be that 

many scholars either do not know where to find information on what is protected, or 

are set back by the process of obtaining multiple licenses for different uses or 

publications. If we consider that many scholars seek to illustrate articles or essays 

with a copyrighted image and must spend time contacting rights holders or licensing 

from archives, copyright—or perception of copyright where it does not apply—can 

slow down the creative potential of our culture. Multiple license requirements can 

pose a difficulty for scholars whose research falls under fair use.  

 

Many museums, such as the MIA, will send images to researchers upon request, or 

direct them to archives and note when rights should be cleared (Dennehy), but that 

may not always be the case. To assist scholars, in 2007, The Metropolitan Museum 

of Art issued an initiative through ARTstor (an education-oriented non-profit digital 

image library designed for other non-profit use) to “distribute, free of charge, high-

resolution digital images from an expanding array of works in its renowned 

collection for use in academic publications” (metmuseum.org). 
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Because museums possess the physical property, they are the gatekeepers for access 

to the artwork, as well as images of it (Crews “Museum Policies” 807). Such a 

position may lead to unlawful, or inappropriate, control of images downstream. For 

example, despite the Bridgeman ruling,  

[B]ecause the museum controls the making and release of the initial 

reproduction … it exercises that authority … to define restrictions in its terms 

of use applicable to subsequent users. The terms in the agreement may define 

not only what the immediate user can do but also sharply restrict the ability to 

release the work for others. (ibid. 807) 

Thankfully, from the examples of the MIA and the Met, it appears that not all 

institutions will create such hurdles for scholars seeking licenses. As the access 

points for so many pieces of art, it is important that institutions maintain 

understanding of their position for the public. 

 

Technology may mean these institutions are less pivotal than in the past, as “… the 

Internet and other digital technologies have undermined the central premise around 

which copyright markets have historically been built: artificial scarcity” (Patry 

guardian.co.uk) Such lack of scarcity means that museums may no longer be the 

gatekeepers they used to be. Perhaps the third reason in Timeline-Art Museum’s fair 

use list was pertinent (except under current U.S. fair use), at least for discussion. 

Most images are readily available online from multiple sources, though the level of 

quality may vary. So why create hurdles for scholars to access good images? 

Stephen Weil argues,  

If works of contemporary visual art are to be discussed, analyzed, debated, 

compared, championed, criticized, or demonized or are otherwise to serve as 

the center of any serious discourse, then images of those works—images of 

them in full, not just details—must be available to circulate among those who 

participate in that discourse and who ultimately provide a support system for 

the creators of those works. (243) 
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It would appear, through the continued digitization of collections on museum 

websites, and via Google Art Project and mobile applications, that we may be headed 

in the direction of such widely available imagery. 

 

This chapter and previous ones have mentioned the length of copyright terms. Like 

many aspects of copyright, duration can be confusing, and its current status conflicts 

with a society able to share images quickly. The next chapter looks more closely at 

how long artists retain rights of their work, and offers other duration term options. 
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Chapter 7 

The Duration Problem 

“[W]hereas forward-looking copyright laws tend to benefit those whose identities 

are not yet known (the writer who has not yet written a book, the musician who has 

not yet composed a song), when a copyright law is primarily backward looking the 

risk is greater that Congress is trying to help known beneficiaries at the expense of 

badly organized unknown users who find it difficult to argue and present their case” 

~ Justices Breyer and Alito, dissent in Golan v. Holder 

 

WHY “THE LIFE OF THE AUTHOR PLUS SEVENTY YEARS”? 

The threads of U.S. copyright law arguably reach back to England with the advent of 

the printing press in the late 15
th

 century. In 1710, England’s Statute of Anne 

attributed to authors two fourteen years terms to encourage learning and limit what 

had previously been perpetual rights (Cohen, Loren, Okediji, O’Rourke 22). The first 

U.S. copyright act emerged in 1790, but it expanded frequently over the following 

century to include different forms of expression and new technology (such as the 

addition of photographs and negatives in 1865). In 1909, Congress overhauled the 

act to include “all the writings of an author,” though individual expressions are still 

listed as technology changes, such as motion pictures in 1912 and sound recordings 

in 1971 (ibid. 26). The duration changed a few times over the 20
th

 century, and we 

will use 1909 as a starting point. 

 

The 1909 Act described the limited terms of copyright as 28 years with the option of 

a 28 year extension filed with a registered renewal certificate, which resulted in a 56 

year maximum term (in that case, the second term reverted to the author if rights 

were transferred for the first 28 years). In 1976, the term changed to the life of the 

author plus 50 years, with some transitional math in place to make preexisting 

copyrights comparable. In 1998 the Copyright Term Extension Act added 20 years to 

all terms (Okediji lecture). The positive result of the newer, longer copyright is that it 

harmonizes the United States with international duration standards, while original 

creators and their estates can enjoy almost limitless control over the use of their art, 

as well as the potential investment in restoration and public distribution of old works 

by their current copyright holders (ibid.). The negative result of the lengthier term is 
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that no newer work will appear in the public domain until 2019 and the repeated 

number of extensions suggest that Congress may continue to lengthen copyright 

duration indefinitely if effectively lobbied (Duke web.law.duke.edu). The longer the 

duration, the more likely rewards benefit estates or corporations rather than the 

original creator, and the more diminished value for the public. Says Assistant 

Professor Siva Vaidhyanathan, “This extension does nothing to promote creativity. It 

rewards the established at the expense of the emerging” (186). It is not the goal of 

copyright to reward infinite descendants of creators. Copyright’s goal is to encourage 

creators to continue creating and publishing.  

 

Though alternative options such as Creative Commons have formed, the precedent of 

lengthy extensions and the current excess of litigation combine with a possibly 

misunderstood public perception of intellectual property. When I hear the radio ad 

with a company’s motto ending in “ideas owned” I wonder if many people assume 

that copyright coverage of anything they create covers the idea rather than the 

expression. Indeed, others have noticed that “American courts, periodicals, and 

public rhetoric seem to have engaged almost exclusively in ‘property talk’ when 

discussing copyright” (Vaidhyanathan 11). Socially, with radio ads appealing to the 

legal status of ideas, and with viral facebook status updates claiming copyright (see 

Chapter 4), we appear to shift more toward a “what’s mine is mine” philosophy, 

rather than a perception that would uphold copyright as a system designed to 

advance social knowledge. The white-knuckle grip on expressions (and, in many 

minds, ideas) conflicts with the purpose of copyright, our goodwill toward one 

another, and the progress we might make by sharing and proliferating creation. 

 

Former chair of the National Endowment for the Arts (NEA), Bill Ivey notes, “the 

absence of public-interest priorities in intellectual property law… and access to 

heritage has allowed an unrestrained marketplace to cobble together an arts scene 

that serves narrow commercial interests” (224). 
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Due to concern for his heirs, Mark Twain was the first public figure to actively push 

for copyright to act more as a property right than a “limited trade monopoly in 

exchange for universal use and access” (Vaidhyanathan 36-37). Since the purpose of 

copyright is to promote creative progress, it does not seem reasonable for 

descendants to profit from work that is not their own. Picasso died in 1973 and his 

estate holds tight rein on the rights of many culturally valuable works until 2043 

(Cohen, nytimes.com). Self-interest for the descendants of artists and estates, and 

often for corporations, may not be the best balance for the benefits of rights decades 

after creation. Renowned museum community commentator Stephen Weil notes, 

that, due to the nature of visual art’s unique position in the creative world, it is 

difficult to “paraphrase” a painting or describe a sculpture with alternative 

“definitions” the way one might paraphrase lyrics or describe a text-based creative 

work with alternative words. Weil argues that such a position for the realm of visual 

arts means that certain aspects of copyright, such as fair use, may need a more open 

approach. While the more open view of copyright for the visual arts leads to more 

open access of image use for artists, the flip side of the coin is that it also leads to a 

shorter duration of rights. Weil says: 

just as it might be sound copyright policy to provide contemporary visual 

artists greater latitude than other creative practictioners as to what they may 

incorporate into their own works, it may also be sound policy to limit the 

ability of such artists to use copyright to impede the free circulation of images 

of that work within the cultural and commercial marketplaces. (244) 

 

The Berne Convention 

International protection for artists and authors, the Berne Convention for the 

Protection of Literary and Artistic Works was ratified by more than 70 member 

nations on September 9, 1886. Berne established global copyright standards, 

recognizing an artist’s moral right (sometimes referred to as droit moral) or non-

economic rights, such as attribution or disasociation. The United States joined the 

international standards in 1988 with the Berne Convention Implementation Act. 

Initially, the U.S. dodged the moral rights standard. While artists in the United States 
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have the same extended copyright rights as other creators, the moral rights issued by 

VARA (enacted in 1990) (see Chapter 2) are active only for the life of the artists, not 

for the full duration of copyright. 

 

Although individual countries have their own respective systems of copyright 

protection, these systems may be affected by international agreements. Essentially, a 

foreign author may enjoy the same treatment as a domestic, as “the Berne 

Convention creates minimal standards …. The law of the forum therefore determines 

the scope of protection” (C. Cameron 33). For example, if a British copyright holder 

files suit in the United States, he or she will possess the same rights as a U.S. author 

and the court will apply U.S. copyright law.  

 

The Copyright Term Extension Act of 1998 (CTEA) 

In 1998 the Copyright Term Extension Act lengthened the period of coverage to its 

current state of the life of the author plus seventy years. Sometimes called the Sonny 

Bono extension act, the CTEA was promoted by institutions with major economic 

investments in protected works (such as Disney). It protects corporations by 

extending coverage on revenue-rich creative expressions more than it promotes 

copyright’s purpose of motivating creation. The current duration also slows the 

growth of the public domain. Previously, each January 1
st
 ushered in a whole set of 

new works to the public domain, but that stopped in 1998, when we paused on 1923 

as the date of creation. Those works set to expire on the last day of December in 

1998 now have protection until the end of 2018. Works created before 1923 are (with 

minor exception) classified in the public domain, and that will remain the case until 

the end of 2018. 

 

Eldred v. Ashcroft and Golan v. Holder 

In 2003, Eldred argued that the CTEA was unconstitutional because the Intellectual 

Property clause (Art. 1, §8, cl. 8) only empowers Congress to extend copyrights for 

“limited times” (Okediji). In addition, Eldred argued that the CTEA was a violation 

of the First Amendment because it is a regulation of speech, and that it violated 
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public trust by transferring public property into private hands with no rational basis 

(ibid.). We discussed this case at length in my copyright law class. The court held 

that Congress has the power under copyright to extend retrospectively the term of 

existing copyrights, and that the new copyright durations were still a “limited” time, 

albeit a longer limited time. As long as the duration is not specified as indefinite, the 

term is considered limited. Eldred appealed several times, but the ruling was 

affirmed by the Supreme Court, which found that copyright had been amended, and 

durations extended, a number of times in the past; in other words, Congress had set a 

precedent that they could extend the duration (ibid.). 

 

In a dissent by Justice Breyer, joined by Justic Alito, it was argued that it is highly 

unlikely any artist will be more inclined to produce work knowing their great-

grandchildren will receive royalties and therefore the CTEA did not achieve the goal 

of copyright law, which was to encourage the creation of new works. In addition, 

Justice Breyer felt that the retroactive copyright extension was pointless because 

those works have already been produced, so the extension does not affirm the 

“incentive” theory of copyright (ibid.). It is hard to incentivize dead authors, after all 

(Duke law.duke.edu).  

 

In a related case begun in 2009, Golan v. Holder, the Supreme Court held in 2012 

that Congress does not violate the Constitution by removing work from the public 

domain, even if it does not encourage an author to make new work (ibid.). In this 

case, the affected works were foreign pieces that were previously classified as public 

domain works and did not receive the equivalent U.S. coverage as their U.S. 

contemporaries (Okediji). In a dissent, Justices Bryer and Alito commented that they 

were not surprised “that film preservers, museums, universities, scholars, database 

compilers, and others report that the administrative costs associated with trying to 

locate foreign copyright owners have forced them to curtail their cultural, scholarly, 

or other work-preserving efforts” (565 U.S. 57). Institutions often have a hard time 

determining policies for releasing the information under their care. The photography 

department at the MIA has been in discussion with the museum’s library and archives 
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about sending information to a deceased famous artist’s former assistant. The 

discussion has lasted several months while the policies are under review. Should the 

release of material be hindered by the confusion of extended copyright terms when 

issues of privacy, museum-artist relationships, and best practices already affect 

access? 

 

In the same dissent, the Justices continued listing concerns for “restored copyright” 

protection, citing that removing material from the public domain: 

reverses the payment expectations of those who used, or intended to use, 

works that they thought belonged to them. Were Congress to act similarly 

with respect to well-established property rights, the problem would be obvious 

…. Indeed, unlike Eldred where the Court had to decide a complicated line-

drawing question—when is a copyright term too long?—here an easily 

administrable standard is available—a standard that would require works that 

have already fallen into the public domain to stay there. (ibid. 59) 

 

After the Eldred v Ashcroft decision, a number of private copyright agreements, such 

as Creative Commons, started to appear by people concerned with the extent of the 

copyright system (Okediji). People began to make arguments such as: 

… lengthy copyright extensions impose costs that far outweigh their benefits. 

In fact, economists who have modeled the ideal copyright term have 

uniformly suggested that it should be far shorter than it is right now. Some 

have suggested that it should be as short as 14 years. And every economic 

study has concluded that if there are to be copyright term extensions, they 

should not be retroactive.  (Duke law.duke.edu) 

In one study of the term extension and its effect on movie production,  in a panel of 

23 OECD (Organization for Economic Cooperation) countries—of which 19 had 

extended copyright terms between 1991 and 2005—the researchers found “no 

statistically robust evidence” that the extensions were associated with an increase in 

movie production (Png and Wang). In another study, testing the theory that 

“increasing copyright protection will increase the number of copyrighted works” the 
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resulting data “demonstrate that the historic long-run growth in new copyrighted 

works is largely a function of population” (Ku 1672), meaning, that data does not 

support the theory that increased protection stimulates more creation. 

 

The longer duration on works of art, the more permissions museum must seek out for 

digital dissemination of that art. Practically speaking, the extra number of works 

covered under protection due to longer and longer duration taxes the time and effort 

of museums attempting to share their collections. 

 

SOLUTIONS & PROBLEMS 

My paper suggests upholding the spirit of original copyright law intent by reducing 

the term to a more reasonable limited time. I offer two solutions which propose 

shorter duration than the life of the author plus seventy years. One is to alter the 

duration to the life of the author or twenty-five years, whichever is longer (in the case 

of an accident or early death). Or, conforming with our current era of split attention 

spans when information travels in seconds and news is old quickly, a term of fifteen 

years with one option for renewal. Both suggestions drastically reduce current terms, 

and they may be in better harmony with current cultural needs for copyright. 

 

In a 2007 study, the Cambridge authors of “Forever Minus a Day? Some theory and 

Empirics of Optimal Copyright” determined that, as a result of digitization and rapid 

technological advances, production costs of originals will decline and “optimal 

copyright is likely to fall” and vice versa, and that copyright’s ideal term of protection 

will generally recede over time (Pollock 1). The researchers concluded a current term 

of fifteen years as most advantageous, estimating the results with extensive 

calculations, combining new and previous data on books and recordings (ibid.1). 

They note the extreme difference of their results with current law and comment, “this 

is substantially shorter than any current copyright term and implies that existing 

copyright terms are too long” (ibid. 1), and that “there is a significant role for 

policymakers to improve social welfare” by reducing terms and foregoing extensions 

(ibid. 29). 
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A few potential problems arise with reduced terms. One is how to treat the duration 

of works created prior to the new briefer duration. These could be given a grace 

period of fifteen or twenty-five years with no option for renewal, or grandfathered in 

under the old term, or a hybrid of the two. Another potential problem is how to treat 

foreign works since the longer duration was, in part, adopted to coincide with an 

international standard. These are not simple solutions to apply, though 

grandfathering in works made prior to the date of new duration is more plausible, as 

it does not rescind rights already granted. Litigation of the use of foreign works 

could apply the standard of the country of origin. The transition would be easier if 

other countries also agree to shorter copyright. Reduced protection time takes a step 

in the right direction, no matter how uneven the ground we stand upon. While it is 

not likely that terms will be reduced because it is difficult to rescind legal rights once 

they are granted, sources that question copyright’s current effectiveness, such as 

those listed above, agree that the length of duration is a problem.  
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Chapter 8  

Are you a Pirate or Potentially Profitable? 

[I]mages have become increasingly regarded as assets and as the preferred delivery 

venue for images has become increasingly an electronic network, the question of 

whether to allow free access and reproduction has become vitally important and 

complex. 

~ Kenneth Hamma 

 

On the first day of copyright class at the U of MN in fall semester of 2011, Professor 

Ruth Okediji laughed; whenever she taught that class, she wondered if she would 

end up encouraging more infringers or enlightening more people about the intricacies 

of copyright. Perhaps both. It may depend upon how we choose to approach creative 

rights in the wake of the incredible ability of our current sharing technology. 

 

LOOKING TOWARD OTHER ARTS INDUSTRIES 

An evolution of copyright does not loosen morals in favor of technology. If one 

perceives more limited terms or relaxed rights as advantageous, a marketing angle 

allows creators and institutions to embrace the remix culture as one which 

appreciates access and usage as a turning point for a more rich public domain 

culture. It is also a fast way to reach and encourage thousands of potential fans. As 

technology grows and allows easier access, we become more accustomed to such 

access. Attempting to restrict the growth of technology goes against the grain, and: 

“Attempting to twist the law to make it illegal for technology to interfere with your 

old business method is frequently bad for the industry seeking the protection, as well 

as for the technology, the market, and the wider society” (Boyle yupnet.org).  

 

Rather than viewing easy access as something to fear, perhaps it is better perceived 

as something to embrace. Museums already support many methods of technological 

visitor engagement, but maybe we could take a cue from other arts industries and 

work with rights holders to encourage image users in new ways. The following 

suggestion does not involve adjustments to copyright, but rather, adjustments to our 

perception of easy access. In this scenario, I do not suggest that museums flout the 

law, but work with rights holders to loosen the grip on their reproduction rights. 
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Many public domain and copyright protected works are already available online and 

users who want to take them will do so (Dennehy). By working with artists and 

estates to allow people more legitimate access to protected works, museums could 

drive these audiences to a resource that enables appreciation and creation, rather than 

taking. 

 

Although the music industry faces different issues than the visual arts, they are both 

creative outputs that may learn from one another. One might look at the number of 

free songs, and even albums, which have rocked music charts and resulted in huge 

sales. Radiohead already may have been one of the more popular bands worldwide 

when they self-released their 2007 album In Rainbows online with a “pay what you 

want” option. After a year, the album sold three million copies, exceeding total sales 

of their previous, conventionally released 2003 work, Hail to the Thief. Many fans 

chose to download the album for free, but the format generated interest and 

publicity:  when physical discs debuted three months later, the album topped U.S. 

and U.K. charts and the band toured the album to play in front of 1.2 million people, 

their most successful tour (Kot chicagotribune.com). While many researchers and 

those involved and interested in the industry questioned the amount of actual sales 

and the number of albums downloaded through illegal sites, the band—and many in 

the industry—hail the experiment as a success, both philosophically and financially. 

In a December 2007 interview with David Byrne for Wired Magazine, lead singer 

Thom York said, 

In terms of digital income, we’ve made more money out of this record than 

out of all the other Radiohead albums put together, forever — in terms of 

anything on the Net. And that’s nuts. (Dredge nme.com) 

Executive director for digital policy at the J. Paul Getty Trust, Kenneth Hamma, says 

about the changes in technology that affect distribution and use:  

Over time every business – including museums and libraries – will have to 

manage for these kinds of changes. And here the recording industry's turmoil 

may provide some helpful guidance. Among other things, it should instruct 
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the non-profit world to keep in focus its business, described by a mission-

based bottom line. (dlib.org) 

 

Hesitant, but also successful, writer Neil Gaiman also tried offering free work. His 

offer became an advertisement for future fans… and sales. While he described 

himself as initially “grumpy” about his work being shared (Childs 

comicsalliance.com), Gaiman saw an increase in book sales by 300% after offering a 

free book. At one talk his audience almost unanimously agreed that they found their 

favorite author by reading a book someone lent to them for free, causing the author 

to embrace a looser position on what he shared (ibid.). Gaiman’s example does not 

mean that all work should be offered for free, but that offering a teaser is likely to 

entice a potential audience into an actual audience. Like the restaurant offering free 

beverages to entice diners to buy dinner, creators and creative institutions might offer 

promotional creative material to entice visitors to experience the art so they might 

come again. 

 

Other authors find fault with suggestions of looser copyright and the way e-

publishing affects profits for writers. In an opinion piece for the New York Times, 

Scott Turow—lawyer, writer, and president of the Author’s Guild—notes that 

scholarly publishing is no longer profitable and academics touting that “information 

wants to be free” care less about other writers than about promoting their own careers 

(Turow nytimes.com). Limits may need to be addressed with electronic publishing, 

and other problems affecting the livelihoods of authors in the literary industry, but we 

still need to move forward and look to new ways of viewing what is a changing arena 

for creators and creative audiences. All solutions may not be perfect, but electronic 

access—and those who might try to profit from it at the expense of others—is not 

going away. Stephen Weil says it well, as he addresses the need for a shift in 

perception and action when old systems no longer work: 

[M]useums almost everywhere have, in essence, shifted from a ‘selling’ mode 

to a ‘marketing’ one. In the selling mode, their efforts were concentrated on 

convincing the public to ‘buy’ their traditional offerings. In the marketing 
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mode, their starting point instead is the public’s own needs and interests, and 

their efforts are concentrated on first trying to discover and then attempting to 

satisfy those public needs and interests. (Weil 31) 

This marketing position reminds me of the business attitude promoted by one of my 

employers, a locally-owned camera equipment retailer. The idea is to entice 

customers to our brick-and-mortar stores by promoting the company as a resource. 

We are professionals who can listen and help people find the right equipment; such an 

interaction is valued more highly than the impersonal online purchase experience. 

 

KICKSTARTER: SUPPORT FOR THE ARTS & AUDIENCE POTENTIAL 

We know that Minnesota arts fans are happy to help a project get off the ground, as 

is evident by the success rate in our state of Kickstarter, a three-year-old all-or-

nothing fundraising concept, where creators submit proposals with a donation-only 

deadline. Minnesota’s rate is 58%, substantially higher than the national success rate 

of 44% (Carver). Globally, “Art, Music, Publishing, and Theater each had more than 

1,000 funded projects” in 2012 (Kickstarter Categories). Out of nearly 4,000 

proposals, half of the Art projects were successful worldwide in 2012, with ten and a 

half million dollars raised from almost 156,000 pledges. Photography is its own 

category, with 427 successful projects out of 1,197 proposals, with more than $15.3 

million pledged by almost 263,000 people (Kickstarter Stats). That is a lot of support 

for the arts! 

 

Kickstarter represents an example of philanthropy funding the arts, but it also offers 

a glimpse of the dedication of arts fans worldwide. Rather than lamenting the 

changes technology offers with tighter controls and hand-wringing, museums can 

fulfill goals of serving their artists, collections and the public by following the 

innovative experiments of members of the creative industry like Radiohead and 

Gaiman, and work with artists to offer, for example, limited free “samples” of art 

imagery online. As evidenced by the Kickstarter support, the vast audience of art 

fans is clear. The offered images could be higher resolutions or in different formats 

than what users may be able to drag and drop with their own software, and would be 
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a method to engage audiences with a creator who may become their next favorite 

artist. Users could download something as simple as a printable postcard or a 

calendar with high resolution images by different artists for every month, or a 

template to use in their own high resolution artpiece, or popular images translated 

into tattoo templates. Some museums are already doing similar things, such as the 

MIA, which offers limited free digital wallpaper for smartphone devices, but there 

could be other free art samples offered, even complete digital books. The parameters 

for offered promotional materials are entirely up to the museum and the artist. The 

important aspect is that creators and institutions begin to look at how they use their 

image rights, and recognize different ways to engage audiences who may already 

have access to copyrighted imagery, anyway. A free sample (or “pay what you want” 

platform) may turn a potential fan into an active and interested follower who now 

has a connection with a specific artist and a positive relationship with the institution 

which introduced them to that artist. 

 

Kenneth Hama writes in his essay, Public Domain Art in an Age of Easier 

Mechanical Reproducibility, “Easy and unfettered access seems likely to make a 

museum's collection online a more attractive and consequently more used resource.”  

He suggests that “That attractiveness might be leveraged into revenue by providing 

opportunities within a general public view of the collection online to acquire – for a 

fee – cards, posters, and other products” (dlib.org). As the sales world knows: water 

may be free, but a lot of people also spend a lot of money on it when it is marketed. 

Unlike the purified water industry, the main goal is not to earn more revenue, but to 

acknowledge a changing environment of image use and facilitate the relationship 

between rights holders and potential audiences. 

 

FAMOUS IMAGES AS A DRAW FOR AUDIENCES 

Old favorite artworks can feel comforting and drive visitors to the same sections of a 

museum with each visit. For one visitor it may be a classic painting while for 

another, a contemporary sculpture. I like to visit James Turrell’s Sky Pesher at the 

Walker and bask in the Impressionist paintings at the MIA, for example. Audience 
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favorites within a collection are likely well-known within individual institutions. 

Such as in spring 2012, when, in conjunction with The Sports Show exhibition, the 

MIA organized an online art “Bracket Madness” for voters to choose their favorite 

collection piece (Raffaelo Monti’s Veiled Lady, pictured in Figure 18, won).  

 

 
Figure 18. Jen Dolen. Cardinal Lajolo Visits the MIA, 2010. Cardinal Lajolo, President of the Vatican 

Museum and Governor of Vatican State admired Raffaelo Monti’s sculpture, Veiled Lady, c.1860, 

during his visit to the Minneapolis Institute of Arts. This visit was when I was allowed to use a flash. 

365plusphotos2010.blogspot.com 

 

Similarly, institutions are also well aware of the crowd-drawing capability of 

traveling blockbuster exhibitions. Museum promotional departments know that the 

more an audience sees a good piece of art, the more they like to see it again, and 

proudly advertise prominent art. Kenneth Hamma notes that familiarity leads to more 

interest, which can lead to more revenue: 

it is clear that the public visibility of and familiarity with works of art 

generates interest in those works. That interest contributes to the revenues 

realized from entrance fees as well as bookstore and cafeteria sales. This 

generation of revenue is visible in the persistent use of images of well-known 

works in many venues as advertisements to drive traffic to the museum's front 

http://www2.artsmia.org/blogs/blog/2012/05/03/mia-bracket-madness-round-9-championship/
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door. Why else would the paraphernalia that travels under the banner of King 

Tut return – yet again? The widespread distribution of images ultimately 

increases attendance at the museum. (dlib.org) 

The MIA’s current billboard campaign (Figure 19) lists famous artists such as 

Vincent Van Gogh, Pablo Picasso and Claude Monet not just because they make great 

art, but because their work is well known, well regarded, and part of the museum’s 

collection. Their names alone attract attention. 

 

 
Figure 19. MIA advertisement, 2013. artsmia.org 

 

Museums need to be careful not to tread over the line of consistently using an artist’s 

name or art in ways which do not inform and excite the community, however. Dan 

Dennehy at the MIA commented in our interview that respecting creators is a first 

priority for the MIA, and that after that they “try to work toward reasonable uses that 

benefit the public and society,” which includes detailed information on their web 

browser. He adds, “advertising our big donor party [with an artist’s work], that’s not 

necessarily benefiting society” (Dennehy). For an institution that exists to serve the 

public, appropriate image use will also serve the public, not the museum’s bottom 

line. Again, museums need to be careful while walking the fine line of how to use 

the images. In this example we are looking at a museum advertising for itself rather 

than sharing images with users—and in this case only famous names were needed— 

but these are still issues of reproduction which appear with image use. Museums can 

use these famous artists’ work on their billboards, but, as a non-profit existing for the 

public, the institution should reproduce images for the audience, not for the museum. 
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Thankfully, museums and non-profits tend to be very good at addressing their 

missions. That core purpose helps to structure a musuem’s choices in all operations, 

including image sharing and copyright questions. Hamma comments that the standard 

for image sharing in an online environment is “fundamentally different” from past 

comparisons (dlib.org). He smartly notes that legal counsel may be required to grant 

online users the rights that were previously reserved under copyright, but that, at least 

for public domain images, “The choice to do so is a business decision that can be 

evaluated by nonprofits by measuring success against their mission” (ibid). Looking 

at images and sharing from a new business perspective, rather than as assets requiring 

tight control, may be a smart way to move forward. Museums can connect with artists 

and work together to promote different ways for audiences to use the promoted “free 

sample” or “pay what you want” pictures. With pre-1923 artworks, which are in the 

public domain, museums have more leeway to creatively appeal to potential 

audiences, especially since the museum should already create high quality 

reproduction images of the art in their efforts at collection management. The 

institution may already offer collection access online, but could market images in 

more upfront ways, directly challenging visitors to use the pictures. 
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Chapter 9 

Conclusion: Reflections and Suggested Policies 

For the visual arts to achieve their maximum vigor, artists require not only the 

freedom to work at their imaginative fullest but also the support provided by an “art 

world” of collectors, curators, critics and others. Such an art world cannot function 

properly, however, without the relatively unimpeded circulation . . . of images 

~ Stephen Weil 
 

Should U.S. copyright laws be revised? In the introduction, I asked: how well does a 

contemporary visual arts community comprised of institutions, rights holders, and 

audiences benefit from current laws and practices, and what changes—both in the 

law and our understanding of it—might better serve all parties? Copyright intends to 

protect original creative expressions for a limited duration in order to promote the 

creation of new work. We have seen that the study of image rights and the visual arts 

involves other concepts related to copyright, such as intellectual property, trademark, 

appropriation, VARA, derivatives, public domain and fair use (defined in Chapter 2 

and the glossary). Knowing these terms is a step toward understanding the intricacies 

of harmonizing rights and concerns for all parties. Looking toward examples of 

copyright situations in the arts also helps to clarify the issues. Legal cases involving 

famous artists’ use of images as source material reveal contradictory rulings on the 

transformation or distribution of images. These artists—Shepard Fairey, Philip Lorca 

diCorcia, Richard Prince, and Jeff Koons— illustrate some of the weaknesses in the 

system’s ability to address creative industries that have a history of building directly 

off of other artwork. They also illustrate the importance of attributing proper credit 

and treating others with respect, though the law should not need to address basic 

courtesies. The ease of technology and sharing makes visual creative expression 

rights more pertinent than ever, however, which the law should address. As Dan 

Dennehy of the MIA’s visual resources department said in our interview, something 

may be wrong with a system of laws if a lot of people consistently cross the line 

without realizing it. 

 

Typical museums’ primary objectives are to protect and promote their collection and 

foster relationships with artists while embracing the larger community with 
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engaging, thoughtful exhibitions and programs. These goals often overlap in areas of 

reproduction and distribution, which tangle with copyright. Museums print catalogs, 

advertise on billboards, digitize collections and post promotional and exhibition 

related material online and on digital interactive tour tablets. These activities all 

require reproduction of images, and they vary in copyright interaction. For example, 

online collection access allows users to engage with the museum at home, but it also 

allows users to copy pictures more quickly than was imagined when these laws were 

conceived. Sometimes, out of misunderstanding or concern for the ease of digital 

reproduction, museums may overreach their rights by posting copyright over 

everything on the institution’s website, including public domain images over which 

they have no valid claim. 

 

Because audiences now expect easy online access and sharing capabilities, I suggest 

museums work with artists to open more access to copyrighted art, following the 

lead of other creative industries (such as music and literature), which also struggle 

with rights. One option is not to address the law, but, rather, to address the tight hold 

over reproduction rights, working with artists to offer free samples of normally 

unavailable or expensive art images. The offer of free work is one idea to consider; it 

addresses the need to try new business models in an age when methods of 

consumption are changing. Dan Dennehy also suggests that museum groups, such as 

the American Alliance of Museums (AAM)
1
 might address changes in technology by 

offering less specific guidelines. In guidelines for digital reproductions, for example, 

rather than listing particular pixel dimensions for image size sharing, more 

appropriate future museum guidelines might allow room for updates in technology. 

 

While we move forward and consider the problems and resolutions of copyright in 

the visual arts and how to maneuver with adjustments, there are several resources for 

artists and institutions to consider. Check the Appendix for options. While the law 

and society’s understanding of it may never be perfect, we can continue to work 

together in the future. 

                                                 
1
 Formerly known as the American Association of Museums 
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MORAL RIGHTS, ETHICS, SHARING AND THE FUTURE 

Copyright laws and the way we work with rights holders should be reassessed to 

allow for the balance among creative rights, access, community expectations, 

audience engagement, and support for the established and emerging artist. The law is 

abstract, but that is not necessarily a bad thing – just as there are many different uses 

of creative expressions, there may be many facets of valid and invalid copyright in 

the visual arts. However, one solution to law revision appears very simple on the 

surface: shorten copyright duration. The current duration is far too long to be 

practical. The rights of the artist should not extend indefinitely. Neither should the 

rights of the museum, nor should the rights of the public extend so far that they be 

given free reign into the storage spaces of the building. If the goal is harmony in 

innovation and compensation, then decades of exclusive rights for one party strikes 

an off-note. While it is unlikely that the terms will be reduced—rights are difficult to 

rescind once granted and powerful companies with stakes in popular expressions 

(such as Disney’s Mickey Mouse) would lobby against it—shorter terms would help 

promote the purpose of copyright as a benefit to society by releasing work into the 

public domain after limited periods of reserved rights. Museums, or other online 

image registries, might also help image seekers understand what is available by more 

thoroughly documenting the rights and availability of each posted work. If staff hours 

are tight, that is a worthy intern project and grant opportunity. 

 

Is changing copyright law akin to allowing technology to drive our moral choices? 

Laws have a hard time keeping up with technology (Phelan 178 pdf), and it behooves 

us to recognize rather than ignore the way technology affects society’s habits. While 

laws may not keep up with the pace, they do adjust with changes in technology. This 

is evidenced in the case of video casette recorders in Sony Corp v. Universal City 

Studios, when it was ruled the time-shifting of publicly broadcast television is fair 

use. That case was almost thirty years ago, however, and although adjustments to 

intellectual property laws and uses of cyberspace have occurred, the attitude of 

copyright (as a bundle of strict reproduction and distribution rights granted to 
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creators for 100+ year terms) continues to reflect the view that images cannot be as 

easily copied as technology allows, or that there are methods of “policing” the 

internet which will somehow stop the flood of images. While the law may need to 

address a few new technology changes—as well as, perhaps, addressing the 

differences of copying different types of creative works such as “sampling” music, 

paraphrasing text, and reproducing images—we may also want to look toward our 

position on ownership and creation, as well as how to approach new ways to market 

creations.  

 

How does our society’s opinions of the law and “piracy” reflect who we are and how 

we treat one another? By cultivating a culture of attribution and reciprocation for 

image use, and adjusting rights, we are not allowing technology to affect our morals, 

but addressing our own behavior. As noted by Boyle, the internet does not have to be 

the big bad wolf:  

The Web has enabled an astonishing flowering of communication and 

expression, an astounding democratization of creativity. We have learned just 

how strong, and how useful, is the human urge to express, communicate, 

invent, and create—provided the barriers to sharing are lowered. These are the 

very things that copyright and patent are supposed to encourage. For us to 

portray the Web—as the Internet Threat story line does—as predominantly a 

threat to creativity is simply perverse. For us to base our policies only on that 

notion would be a tragedy. We might end up stultifying one of the greatest 

explosions of human creativity the world has ever seen by treating it as an 

unimportant marginal case and instead designing our rules around the 

production processes of commercial culture in the late twentieth century. 

(yupnet.org) 

New twists on old ideas open new areas of exploration, and may cause an audience 

to stop and ponder. Why limit such growth for so long? 

 

Ownership and legal issues aside, what about the social repercussions? My 

grandfather, who often gave gentle advice and wanted his grandchildren to learn how 
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to golf for the networking, once told me: the easiest thing to lose, and the hardest 

thing to reclaim, is your reputation. Non-profits may not have to worry about 

whether their skirts are too short, but they should be aware of false steps and public 

perception, especially as they are often held to a higher regard of actions made in the 

public trust. Poor public opinion may result in worse effects on an organization than 

the actual legal process, no matter the ruling. As private individuals, artists may have 

more leeway than a public entity, but Shepard Fairey’s defense attorney Daniel M. 

Gitner noted prior to sentencing that his client's reputation has been damaged 

because he "can always be dismissed as someone who's dishonest" (Neumeister 

artdaily.com). 

 

A museum, gallery or other entity should be cautious about getting involved in 

situations where ownership and sales or other revenue enmesh both parties. An 

organization might seek to captivate the public with art and programs, but must 

maintain awareness of ethical and legal implications that may entangle the art or 

other physical resources in its possession, the artists with whom they wish to respect 

and continue to nurture, as well as future artists and other individuals with whom 

they may seek to engage in a professional manner. Therefore, an organization needs 

to be aware not only at what level it may “own” art, but how use of ownership rights 

will affect its relationships and public image. Reference, for example, the Philip-

Lorca diCorcia case (Chapter three), or the Benally case (Chapter five). In either 

situation, whether or not a museum or gallery had the right to display the images, 

they may want to approach such display with care rather than appearing to flout the 

wishes of groups with a stake in an image. 

 

SUGGESTED MUSEUM POLICIES 

The following is a suggested set of policies for a hypothetical arts organization, 

which, for purposes of illustration, we shall name the Dolen Museum of Art (DMA): 

 

The DMA should strive to support artists in their pursuit of inspiration, nurture 

thoughtful visions and understand the nature of art as powerful and provocative. The 
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DMA must be aware of legal implications with imagery usage and take it as its duty 

to inform artists, with whom it has a relationship or potential relationship, when their 

work appears to violate other artists’ rights. If such potential issues arise, the DMA 

will contact art legal expertise before contracting the ownership or sale of work that 

might violate other artist’s rights. 

 

Public domain works are best appreciated as fully available for public access, both for 

physical and digital viewers. Regarding museum-created imagery (museum 

reproductions of works in the public domain), the DMA should take the following 

stance: after confirming the ownership status of art images, provide access to its 

public domain imagery without licensing fees. Allowing this kind of usage will 

increase circulation of images for the good of the public DMA serves, while boosting 

the institution’s promotional opportunities. Hamma gets to the heart of the matter 

when he says: 

Museums' collections of public domain art… represent a public trust, a public 

commons of cultural heritage. … most such institutions would readily agree 

that their values fundamentally include concern for the past and future of ideas 

and creativity as they relate to the objects they shepherd. An institutional 

analysis of income might suggest, museum by museum, that the take at the 

front gate far outweighs or could far outweigh all net licensing revenues. 

(www.dlib.org) 

DMA could, alongside freely offered digital public domain images, also offer an 

optional donation link. This separate link would clearly be labeled as optional and 

unrelated to public domain image access. 

 

In an effort to further educate our audience on the pertinence of image rights, the 

DMA will strive to offer complete information on the rights status of images in our 

digital collection. It will also strive to follow the evolution of copyright and the visual 

arts, and promote innovative discussions and projects that the museum may undertake 

with artists and audiences, to engage in public conversations of image rights and 

availability of images. 
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The DMA will perform a regular Intellectual Property Audit to inventory assets and 

avoid infringement, to check collections, publications, products, websites, databases, 

exhibition names, design, lectures and images for infringement. Accurate 

management files will assist in easier inventories. Maintaining an accurate assesment 

catalog as new objects are accessioned or created will greatly assist this policy. 

Organizations with larger or smaller inventories may adjust the frequency of such 

inventories. For example, large institutions may have collections numbering in the 

hundreds of thousands, while smaller organizations may have only hundreds or 

thousands of objects to catalog.   

 

WHERE ARE WE HEADED? 

For those seeking information spanning the intersection of art and law, Clancco is a 

website that features articles, interviews, lectures and symposiums, including 

original writings and other sources and opinions citing current issues such as 

discourses in nonproft organizations, free speech, contemporary art and theory. 

Clancco writer, artist and lawyer, Sergio Muñoz Sarmiento, suggests that copyright 

is suddenly a hot topic due to the recent recession. The recession created an 

atmosphere of hyper monetary awareness—and an increase in education and legal 

rights knowledge—that is at least partially driven by the fast flow of information via 

social networking and the internet. Sarmiento says it is also responsible for an 

increase in legal and business subjects in arts education institutions—and an increase 

in litigation. With an increase in legal knowledge, as well as in lawyers with art 

knowledge, more artists, organizations, and involved individuals will be watching for 

intellectual property rights… and infringements.  

 

A loud “copyleft” counter-culture concerned with intellectual property restrictions is 

also clamoring for looser rights, however, so it will be interesting to see how these 

issues play out. The philosophical perspective of the courts and interpretation of 

meaning as well as individual cases will guide where we proceed, but an 

organization should keep in mind its mission and its community, while observing 
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fresh ways to approach both. Maintaining a supportive role for emerging artists who 

may work with appropriated imagery and ideas is important. After all, “museums are 

in a powerful place to effect people’s understanding of the social world in which 

they live” (Eichstadt 133). 

 

Each museum should strive to completely understand the limits of their copyright 

holdings, and may consider working with artists to market imagery in a new way, 

appealing to audiences and exciting their desire to engage with art. Further, museums 

can foster public conversations with audiences and artists about image rights. As an 

interesting byproduct of opening a floodgate of public domain reproductions to the 

public, museums may promote the importance of respecting the rights of work 

currently under protection, as noted by Hamma: 

Permitting an enormous wealth of images of finely crafted works to circulate 

freely may act as something of a pressure release – assuming at least some 

pent-up public demand for available images. More importantly, if properly 

handled, this opportunity to increase the public domain could focus attention 

on intellectual property rights in a very positive way, creating an opportunity 

for any museum to explain the value of respecting rights for works still under 

copyright. (dlib.org) 

Releasing more public domain images increases image use options for the public 

while also bringing image rights concerns into the spotlight, where discussion can be 

led by an institution in the position to share information thoughtfully. 

 

As stated in the introduction, revisions in the law, and, more importantly, our 

understanding of the law and treatment of art, should take into account the changing 

environment for image use. A reason copyright is not as effective with the visual 

arts, in particular, is that the third factor of fair use reads more applicably to language 

media than visual media. The “amount and substantiality of the portion used in 

relation to the copyrighted work as a whole” (Cohen, Loren, Okediji, O’Rourke 531) 

does not apply to visual forms of expression, such as a painting, as well as it applies 

to the written word. One cannot quote from a picture in the same way one quotes 
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text. Showing a part of a picture—a detail—may give a sense of the visual style of a 

piece, but describing a picture with words is not the same as using synonyms to 

paraphrase language. Using words to describe a picture is using one form of 

expression to describe another, and it does not translate as directly. The method, 

therefore, of treating it similarly, does not apply. A reasonable revision to this 

section of the fair use limitation would eliminate, or reduce the significance of, this 

factor from consideration in visual arts cases. 

 

We might ask ourselves: why do we hold on so tightly to laws created over a century 

ago? Why do we insist on making adjustments that benefit the haves rather than the 

have-nots? Copyright laws have been revised over the decades, but not well-adapted 

to the world in which we now live. What values do our laws, and interpretations of 

them, reflect? Creative institutions remain in a critical position to uphold the act of 

respecting artists’ rights. Just as museums are embracing their positions as 

community resource spaces—rather than elite academic strongholds—progressive 

creators, audiences and venues embrace change. Flexible adaptability is key to 

balancing respect with expression.  

 

After presenting this project, an audience member asked how I would feel about 

sharing my own work. I had no quick, blanket answer. My response was—and is—

that it would depend upon the image, the request, or even my mood. I do not make a 

living off of my art, but that is immaterial. I would not be pleased if someone used 

one of my images for profit without alteration or attribution.  On the other hand, I 

would be pleased if one of my creations inspired something greater than what I 

began. Perhaps I might feel a twinge of jealousy if someone took my idea and made it 

better, butremembering the idea/expression dichotomy, my idea cannot be 

copyrighted—only how it is expressed. Copyright celebrates originality. I hope more 

and more new work revels in art’s origins, admiring the great ideas that humans 

explore and express in so many unique iterations. 

 

 



 

 107 

Appendix A 

 

FACEBOOK USER STATUS UPDATE 

In response to the new Facebook guidelines I hereby declare that my 

copyright is attached to all of my personal details, illustrations, graphics, 

comics, paintings, photos and videos, etc. (as a result of the Berner 

Convention). For commercial use of the above my written consent is needed 

at all times!  

(Anyone reading this can copy this text and paste it on their Facebook Wall. 

This will place them under protection of copyright laws. By the present 

communiqué, I notify Facebook that it is strictly forbidden to disclose, copy, 

distribute, disseminate, or take any other action against me on the basis of this 

profile and/or its contents. The aforementioned prohibited actions also apply 

to employees, students, agents and/or any staff under Facebook’s direction or 

control. The content of this profile is private and confidential information. The 

violation of my privacy is punished by law (UCC 1 1-308-308 1-103 and the 

Rome Statute). 

Facebook is now an open capital entity. All members are recommended to 

publish a notice like this, or if you prefer, you may copy and paste this 

version. If you do not publish a statement at least once, you will be tacitly 

allowing the use of elements such as your photos as well as the information 

contained in your profile status updates. 
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Appendix B 

 

THOMAS JEFFERSON LETTER 

Thomas Jefferson to Isaac McPherson 

13 Aug. 1813Writings 13:333--35 

 

It has been pretended by some, (and in England especially,) that inventors have a 

natural and exclusive right to their inventions, and not merely for their own lives, but 

inheritable to their heirs. But while it is a moot question whether the origin of any 

kind of property is derived from nature at all, it would be singular to admit a natural 

and even an hereditary right to inventors. It is agreed by those who have seriously 

considered the subject, that no individual has, of natural right, a separate property in 

an acre of land, for instance. By an universal law, indeed, whatever, whether fixed or 

movable, belongs to all men equally and in common, is the property for the moment 

of him who occupies it, but when he relinquishes the occupation, the property goes 

with it. Stable ownership is the gift of social law, and is given late in the progress of 

society. It would be curious then, if an idea, the fugitive fermentation of an individual 

brain, could, of natural right, be claimed in exclusive and stable property. If nature 

has made any one thing less susceptible than all others of exclusive property, it is the 

action of the thinking power called an idea, which an individual may exclusively 

possess as long as he keeps it to himself; but the moment it is divulged, it forces itself 

into the possession of every one, and the receiver cannot dispossess himself of it. Its 

peculiar character, too, is that no one possesses the less, because every other 

possesses the whole of it. He who receives an idea from me, receives instruction 

himself without lessening mine; as he who lights his taper at mine, receives light 

without darkening me. That ideas should freely spread from one to another over the 

globe, for the moral and mutual instruction of man, and improvement of his 

condition, seems to have been peculiarly and benevolently designed by nature, when 

she made them, like fire, expansible over all space, without lessening their density in 

any point, and like the air in which we breathe, move, and have our physical being, 

incapable of confinement or exclusive appropriation. Inventions then cannot, in 
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nature, be a subject of property. Society may give an exclusive right to the profits 

arising from them, as an encouragement to men to pursue ideas which may produce 

utility, but this may or may not be done, according to the will and convenience of the 

society, without claim or complaint from anybody. Accordingly, it is a fact, as far as I 

am informed, that England was, until we copied her, the only country on earth which 

ever, by a general law, gave a legal right to the exclusive use of an idea. In some 

other countries it is sometimes done, in a great case, and by a special and personal 

act, but, generally speaking, other nations have thought that these monopolies 

produce more embarrassment than advantage to society; and it may be observed that 

the nations which refuse monopolies of invention, are as fruitful as England in new 

and useful devices. 

 

Considering the exclusive right to invention as given not of natural right, but for the 

benefit of society, I know well the difficulty of drawing a line between the things 

which are worth to the public the embarrassment of an exclusive patent, and those 

which are not. As a member of the patent board for several years, while the law 

authorized a board to grant or refuse patents, I saw with what slow progress a system 

of general rules could be matured. 

 

The Founders' Constitution 

Volume 3, Article 1, Section 8, Clause 8, Document 12 

http://press-pubs.uchicago.edu/founders/documents/a1_8_8s12.html 

The University of Chicago Press 

 

The Writings of Thomas Jefferson. Edited by Andrew A. Lipscomb and Albert Ellery 

Bergh. 20 vols. Washington: Thomas Jefferson Memorial Association, 1905. 

 

 

 

 

 

 

 



 

 110 

Appendix C 

 

RESOURCES FOR ARTISTS AND INSTITUTIONS 

Many resources exist for creators and institutions, as well as interested members of 

the public. For example, one could contact the World Intellectual Property 

Organization (WIPO), Volunteer Lawyers for the Arts, Creative Commons, 

Copyright Alliance,  ImageRights International, Stanford Center for Internet and 

Society’s Fair Use Project (FUP), Clancco, American Alliance of Museums (AAM), 

Association of Art Museum Directors (AAMD), and more. Below are a few 

descriptions. 

 

The World Intellectual Property Organization 

As the savvy might be able to guess from the organization’s name, WIPO offers a 

host of information regarding intellectual property.  They also recently issued a 150-

page Guide on Managing Intellectual Property for Museums (available at 

www.wipo.int) that covers the intellectual property issues inherent in image 

management as well as regarding the use of traditional cultural expressions. 

 

Volunteer Lawyers for the Arts (vlany.org) 

Jed Wakefield, the lawyer for Park Life, the San Francisco gallery sued by Jeff 

Koons, worked the case pro bono (Whiting sfgate.com). With the advent of more 

artists actively pursuing education on their rights, more lawyers savvy in art and 

cultural issues, and the excess of litigation, contemporary artists and institutions 

caught in a legal bind with little economic recourse for defense may be more likely to 

find a lawyer at no cost through such sources as Volunteer Lawyers for the Arts. 

 

Creative Commons (creativecommons.org) 

For those looking for contemporary work as a creative resource, Creative Commons 

falls on the open end of the spectrum. Creative Commons develops, supports, and 

stewards legal and technical infrastructure that maximizes digital creativity, sharing, 

and innovation. It is a source for creators to share their work with various types of 

preferred restrictions (whether the work may be used commercially or if attribution is 
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required), and is a great source for users to find material to work with, without fear of 

breaking copyright law. 

 

Copyright Alliance (copyrightalliance.com). 

Individuals and artists seeking tighter controls will find a resource in Copyright 

Alliance. Copyright Alliance believes that copyright law promotes creativity and job 

creation and strengthens the U.S. economy. It is committed to promoting the cultural 

and economic benefits of copyright, providing information and resources on the 

contributions of copyright, and upholding the contributions of copyright to the fiscal 

health of the nation and for the good of creators, owners and consumers world-wide. 

 

ImageRights International (imagerights.com) 

Photographers and illustrators, specifically, who are concerned about use of their 

images, might solicit the aid of ImageRights International, which “protects 

intellectual property online by identifying illegal use of images and providing 

recourse to recover proper compensation.”  Artists and those seeking to use images 

may want to be informed by this company, as well.  

 

FUP (cyberlaw.stanford.edu/fair-use-project) 

The Stanford Center for Internet and Society's "Fair Use Project" (the FUP) was 

founded in 2006 to provide legal support to a range of projects designed to clarify, 

and extend, the boundaries of "fair use" in order to enhance creative freedom.  The 

FUP provided initial legal counsel for artist Shepard Fairey in his recent litigation 

with the Associated Press and photographer Mannie Garcia. 

 

Clancco (clancco.com) 

For those seeking information spanning the intersection of art and law, Clancco 

features articles, interviews, lectures and symposiums regarding various facets of the 

subject, including original writings and other sources and opinions citing current 

issues, including discourses in nonproft organizations, free speech, contemporary art 

and theory. 
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