
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, March 15, 2013 

10:00 – 12:00 
510 Morrill Hall 

 
 
Present: Carl Flink, Karen Miksch (co-chairs), William Bart, Phil Buhlmann, Arlene Carney, 

William Craig, Teresa Kimberley, Jessica Larson, Gary Peter, Carol Wells 
 
Absent:  Barbara Elliott, Karen Ho, Brian Horgan 
 
Guests: Scott Petty, Nicole Scott (graduate students) 
 
[In these minutes:  (1) dissertation embargoes; (2) tenure policy section 10 (Unrequested Leaves of 
Absence) draft procedures; (3) statement in support of four-year reviews of tenured associate professors; 
(4) tenure policy section 12 (Programmatic Change) draft procedures] 
 
 
1. Dissertation Embargoes 
 
 Professor Flink convened the meeting at 10:00 and asked Committee members to review an email 
exchange about changes to the rule about Ph.D. dissertation embargoes.  Professor Buhlmann had written 
to Professors Flink and Miksch outlining the issue: 
 

Currently, our students can request an embargo of up to 2 years on the automatic publication of 
their theses on-line if immediate on-line publication would prevent publication in their journal of 
choice. The [Graduate Education] council is considering the elimination of this option. I am 
wondering if that would possibly represent an unreasonable restriction on students' and faculty 
members' academic freedom to publish; specifically, to publish where they deem it most 
appropriate. 

 
Additional problems pointed out were that the University was automatically posting pdf versions of 
dissertations online; some journals may decline to accept a publication based on a dissertation if the 
dissertation has already been posted on the web.  The Committee was also provided data on embargo 
requests and the Graduate School's views at the time (December, 2012): 
 

Briefly, the Graduate School has noticed a significant increase in the number of embargo 
requests delaying the release of thesis/dissertation. For the first 10 months in 2012, 18.6% of all 
submitted dissertations were embargoed and 41% of those were for one year while 47.5% of 
those were for two years. Compared with 2008, only 3.8% of all submitted dissertations were 
embargoed. As you are aware, current considerations granting an embargo include: 

 
- patentable rights in the work or other issues in which disclosure may be detrimental to the rights 
or interests of the author 
- the ethical need to prevent disclosure of sensitive or classified information about persons, 
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institutions, technologies, etc. 
- the interest of an academic or commercial press in acquiring the rights to publish the dissertation 
or thesis as a book 
- content that is likely to be submitted to a peer-reviewed journal 
 
The Council, in general, feels that the last three considerations are not well justified reasons for 
permitting an embargo. Recognizing our obligations as a land-grant institution and the Board of 
Regents policy on Openness in Research, the Council is considering limiting the permissible 
reasons to two: 1) patentable rights in the work and 2) confidentiality agreement(s) that is/are in 
effect at the time of thesis submission. 

 
 Professor Buhlmann explained that in his view, this is primarily an issue of academic freedom to 
publish where the student wishes.  In the past, Ph.D. dissertations had to be in paper copies and deposited 
in the libraries; then the University moved to electronic versions and began posting them on the web, 
although students could request an embargo of 6, 12, or 24 months.  Many faculty and students were 
unaware that the dissertations were being posted, which could affect patent rights as well as journal 
publication when journals decline to publish something already on the web.  As noted, the Graduate 
Education Council (GEC) was considering revising the rules so that an embargo in order to preserve 
publication opportunities would not be approved and any embargo would be limited to 12 months with no 
possibility of an extension. 
 
 At a January meeting, Professor Buhlmann reported, the GEC heard from his department 
(Chemistry) about the problems the rule change would cause; the GEC agreed to reconsider the rule 
change.  It might be appropriate for this Committee to think about this as an academic-freedom issue; it is 
right that the public knows about dissertations, but not allowing an embargo so that a student can decide 
where to publish it is a violation of academic freedom. 
 
 Professor Miksch observed that the concerns could vary by field.  Professor Kimberley said that 
problems go beyond publication; at some conferences people cannot present posters if the material has 
already been published on the web.  Professor Buhlmann said that there were 655 dissertations at the 
University in 2012 and there were 122 requests for embargoes, so there are significant issues involved.  
The requests came from many colleges (e.g., about 20% were from Science and Engineering, 21 from 
CLA, and some from CFANS, Public Health, the Medical School).  Dr. Craig said that same problem 
exists for the social sciences; many journals will not accept an article when the content is already on the 
web.  In most disciplines, Professor Miksch said, if a student wants to convert a dissertation to a book, the 
publisher will want an embargo on publication of the dissertation. 
 
 Professor Flink noted that the GEC is relying on the Regents' policy on openness in research; 
does that remain its thinking?  Professor Buhlmann said that was the original rationale but that after 
hearing the arguments, the GEC agreed to reconsider.   
 

Mr. Petty reported that the Council of Graduate Students (COGS) is trying to let graduate 
students know that they can request an embargo; graduate students serving on the GEC brought the issue 
to COGS.  Ms. Scott said that most graduate students do not know about the option.  Professor Buhlmann 
pointed out that only the student can request the embargo.  The faculty members in his department are 
well-informed about the option but the system is flawed; with the pressures for openness in research, 
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however, it will be difficult to adopt an opt-out system.  Mr. Petty suggested this is a matter of educating 
directors of graduate studies. 

 
Professor Bart commented that it is in the student's interest to have his or her work published in 

the highest-quality journal possible; to automatically publish dissertations online will do damage to 
students and is a major mistake.  He said the University should promote the interests of the students, 
which may clash with the pressure for openness. 

 
Professor Flink suggested the Committee need do nothing now; depending on the course of 

events, it could need to return quickly to the issue.  For now, he said, it can wait on the GEC.  Professor 
Miksch concurred but said that she does view this as an academic-freedom issue and that students must 
have the information as well so that they can think through issues of publication, patents, and so on.  
Professor Larson added that if a student could not publish dissertation work because it had been put 
online, that could damage the ability of a student to move into a faculty track and obtain tenure. 

 
Professor Flink asked if the Committee wished to endorse Professor Bart's statement.  He said he 

was concerned if GEC issues a blanket statement based on the Regents' policy; an automatic embargo 
might be a reasonable policy in order to protect students' options.  When dissertations were only in hard 
copy and deposited in a library, there was no immediate access; is there a pressing need to have 
immediate online access?  (The dissertations were not readily searchable then, either, Professor Buhlmann 
added, and Professor Kimberley pointed out that it took months simply to bind them.)  Mr. Petty said that 
an automatic embargo could be harmful in his field because it could lead to a loss of citations.  Professor 
Flink observed that there are two sides to the embargo, there could be an opt-in or opt-out system; which 
would better protect student academic freedom?   He again suggested waiting on the GEC. 

 
Professor Bart suggested that a list of the pros and cons of online publication be prepared and 

provided to students so that they could decide. 
 

2. Tenure Policy Section 10 (Unrequested Leaves of Absence) Draft Procedures 
 
 Professor Miksch distributed copies of draft procedures that could be adopted to accompany 
section 10 of the tenure policy.  She recalled that in October Barbara Shiels from the General Counsel's 
office and Susan Rafferty from Human Resources spoke with the Committee; following that discussion, it 
was agreed that it would be helpful to have transparent procedures accompanying section 10, if a faculty 
member registered with the Office of Disability Services and received appropriate support, and that if a 
faculty member became more disabled, the result could be an unrequested leave of absence.  
 

The pertinent parts of sections 10 and 14 read as follows: 
 
Section 10. Unrequested Leave Of Absence For Disability And Disciplinary Action 
 
10.1 Unrequested Leave Of Absence For Disability.  A faculty member who is physically or mentally 
unable to perform reasonably assigned duties may be placed on unrequested leave of absence. The faculty 
member is entitled to sick pay and disability insurance payments in accordance with University policy. 
The faculty member has a right to return to the faculty upon termination of the disability or upon 
cessation of disability payments. 
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10.2 Disciplinary Action.  
 
10.21 Termination Or Suspension Of A Faculty Appointment Before Its Expiration.  A faculty 
appointment may be terminated or suspended before its ordinary expiration only for one or more of the 
following causes: 
 
(a) sustained refusal or failure to perform reasonably assigned duties adequately; 
(b) unprofessional conduct which severely impairs a faculty member's fitness in a professional capacity; 
(c) egregious or repeated misuse of the powers of a professional position to solicit personal benefits or 
favors; 
(d) sexual harassment or any other egregious or repeated unreasonable conduct destructive of the human 
rights or academic freedom of other members of the academic community; or 
(e) other grave misconduct manifestly inconsistent with continued faculty appointment. 
 
. . . 
 
10.3  Procedures.  A faculty member may be placed on unrequested leave of absence or a faculty 
appointment may be terminated or suspended for these the reasons specified in subsection 10.21 only in 
accordance with the procedures set forth in section 14. 
 
 
Section 14. Procedures In Cases Of Unrequested Leave Of Absence Or Termination Or Suspension 
Of A Faculty Appointment For Cause. 
 
14.1  Preliminary Proceedings.  Only a dean or an academic administrator specially designated by the 
senior vice president for academic affairs and provost or by the senior academic administrator may 
initiate preliminary proceedings under this section leading to unrequested leave of absence or to 
suspension or removal or to temporary or permanent reduction in rank. The dean must first attempt to 
discuss and resolve the matter with the faculty member involved. . . . 
 
 The draft language the Committee agreed on follows (between the * * *); it was understood that 
further revisions would be made as additional advice and comment is received.  Highlights of the 
Committee discussion follow the draft. 
 
* * * 
 
Purpose for new procedures to govern Section 10(1):  The Academic Freedom and Tenure Committee 
recognizes that there are differences between an unrequested leave in the case of a faculty member who is 
being terminated or suspended due to misconduct (for example, in cases arising under 10.21 (c), (d), or 
(e) of the tenure regulations) versus faculty members with a disability governed by section 10.1 of the 
tenure regulations. The purpose of these procedures is to provide a transparent process for disabled 
faculty members and unit heads and deans in the event there is an unrequested leave of absence. 
 
Draft Procedures: 
 
Definitions: 
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Disabled faculty member: A person who has registered with the Office for Disability Services. 
 
1.   Registration with Disability Services Office 

A faculty member with a disability must register with the Office for Disabilities Services at the 
University of Minnesota in order to ensure access to reasonable accommodations and ensure the 
protection of the law.  [link] 
a.   A faculty member will not be retaliated against in any way for registering with disability 

services, nor will the office disclose the faculty member’s disability without prior 
consent.  

b. The office will work with the faculty member and the appropriate unit head to ensure that 
reasonable accommodations are put in place so that the faculty member can perform the 
essential job functions. 
 

2. Unrequested Leaves of Absence for Disabled Faculty Members 
If a unit head and the unit faculty elected to serve as the review committee for tenured faculty 
(subsection 7a Faculty Tenure) determine that a disabled faculty member who has been provided 
reasonable accommodations is no longer performing essential job functions, the unit head will 
request that the appropriate dean meet with the disabled faculty member. 
a. The dean and disabled faculty member will discuss whether the faculty member should 

take a leave of absence. If after this meeting, the dean determines that there should be a 
leave of absence and the disabled faculty member declines,  [to be determined] 

b. If the faculty committee determines that the disabled faculty member should be placed on 
an unrequested leave of absence, the disabled faculty member may appeal this decision to 
the Senate Judicial Committee. 
 

3. Cases where a faculty member does not register with disability services 
a. A faculty member who decides not to register with the disability services office is not 

governed by section 10.1 of the tenure regulations, and may be subject to the provisions 
of section 10.21.  

 
* * * 
  
 Professor Miksch began by pointing out that the procedures in front of Committee members are 
for section 10.1 of the tenure policy, NOT section 10.21.  The two are very different situations. 
 

The Committee next discussed the following issues, with committee members raising various 
points: 
 
--  In section 2, it was noted that every department must have a group of faculty members elected to 
serve as the post-tenure review committee. 
 
-- The requirement of a meeting with the dean must be included because it is part of the tenure 
policy; the tenure policy would have to be amended if a meeting with the dean were not required. 
 
--  No one has legal protections for a disability (faculty, staff, or student) unless he or she registers 
with the Office for Disabilities Services.  That is why the proposed language includes the word "must" 
and the reason for the last clause in section 3.a. ("and may be subject to the provisions of section 10.21").  
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Students are required to register to receive accommodations; the same requirement obtains for faculty and 
staff. 
 
-- The Office for Disabilities Services does not decide whether someone should receive a leave; the 
staff in that office refer people to appropriate medical authorities to determine if a disability exists; they 
then inform the department chair if someone has a disability (but not what it is unless the individual 
consents).  Once it has been determined that there is a disability, a number of processes come into play. 
 
--  The question of the process to make a determination that the faculty member is performing below 
standards, while also protecting the rights of the faculty member, need further discussion.  Adding a 
requirement for panel review will be a deterrent to department chairs to take action, but does calling for a 
decision by a department chair and dean provide sufficient protection for the faculty member?  Is it better 
to have a process parallel to, or part of, the routine annual post-tenure reviews rather than leaving the 
decision in the hands of a dean?  What is the evidence used in making the determination?  At the same 
time, the law and the Office for Disabilities Services provide extensive protections against arbitrary 
actions by a chair or dean, and no dean could dismiss a faculty member without going through an 
extensive process.  To add the requirement of committee review (e.g., the post-tenure review committee 
in the department) just adds a layer of bureaucracy that is unnecessary, and the faculty members on a 
committee are not necessarily qualified to make a judgment about a disability. 
 
-- Any system that would take a disabled faculty member who is performing below standards out of 
the classroom should be adopted—for the benefit of students.  Graduate students, for example, can lose 
time or not learn necessary material if a faculty member is unable to perform adequately. 
 
-- It is important to sensitize people to clinical disabilities:  Someone may engage in aberrant 
behavior but still be very productive (e.g., bipolar).  There is no excuse for not going to class, however. 
 
-- One question is what happens when a department chair initiates a review because of a disability 
and the faculty member disagrees.  It may be that the best approach is to incorporate the assessment in the 
normal post-tenure review process, because otherwise chairs may not know what to do and will not tackle 
the problems—and will worry about being sued.  The cleanest way to approach a faculty member with a 
disability is to look at observed performance and compare it with expectations.  Some may say that this is 
picking on someone who is down, but if a person cannot teach, that is not fair to students.  The process 
proposed provides a disincentive for chairs to act; one wants a humane process, but if there are serious 
questions about conduct or ability to perform, a chair faces multiple layers of decision-making.  However, 
using the post-tenure review process should not be daunting; if there are evaluations each year that create 
a paper trail, chairs can notice things earlier.  If a department lets things go for a period of years and then 
tries to act, that is a problem.  It is inappropriate for a department to let things go for several years and 
then suddenly say there is a problem—but with no documentation. 
 
 Professor Miksch said that she would follow up on the issues raised in the discussion, including 
contacting the Office for Disabilities Services. 
 
 Professors Flink and Miksch agreed that the revised draft should be distributed for additional 
consultation to the Committee on Faculty Affairs, the Faculty Consultative Committee, and the Faculty 
Senate.  After receiving comments from those groups, the Committee will prepare a final draft for 
approval by the provost. 
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3. Statement in Support of Four-Year Reviews of Tenured Associate Professors 
 
 Professor Flink turned next to a draft statement on the new requirement for 4-year reviews of 
tenured associate professors.  The Committee approved it last year; because of the considerable 
discussion that has ensued once departments were notified of the requirement, he thought it could be 
helpful to reaffirm the recommendation. 
 

The University Senate Committee on Academic Freedom and Tenure reaffirms its support of the 
University's decision to institute a 4-year review of Associate Professors for the purpose of 
mentorship.  The purpose of this review is to determine if an Associate Professor is making 
progress towards Full Professor and provide constructive input on that progress to the Associate 
Professor.  This is a constructive policy that will help standardize mentorship of Associate 
Professors throughout the University.  It is not a determination of whether the Associate Professor 
is meeting the minimum standards expected of an Associate Professor.  The Committee 
emphasizes that this is not nor should it be a post-tenure review process.  Post-tenure review is 
provided for in sections of the tenure policy and in other parts of the procedures documents. 

 
 Professor Flink said that mentorship is important, and if the process begins to steer away from it, 
the Committee can revisit the process. 
 
 Professor Bart inquired if the review is to be conducted by a committee of full professors or by all 
of them in the department.  He said he believed it should be all of them.  Professor Flink said that each 
unit is to create a process; the review is to come from the full professors, but the Committee did not 
define how the procedure should be implemented; it is perhaps best to wait to see what departments do.  
Vice Provost Carney agreed:  Departments can decide.  Ultimately, all of the full professors vote on the 
decision to recommend promotion of associate professors, so it would be dangerous to rely only on a 
small subset of the full professors to conduct the 4-year review; there would be a problem if the subset 
indicates excellent performance and then the whole department voted against promotion.  In any event, 
she said, the department should be evaluating the associate professor for promotion on the basis of the 
department 7.12 standards. 
 
 Vice Provost Carney went on to say that while one hot-button topic is whether the forms should 
be included in the dossier, that is not what people should be worrying about.  If an associate professor is 
told, after four years, he or she is doing great, and then told the same in another 4 years, and then again, 
inclusion of the form will not hurt the recommendation for promotion.  The grievances will arise when 
someone is told they are doing great but then not put up for promotion, even when others similarly-
situated are being recommended for promotion.  And there is to be a review of the dossier, since 
promotion from assistant to associate professor, against the 7.12 promotion standards, Professor Larson 
observed. 
 
 As well as the language of section 9.2, Dr. Carney added. 
 

Section 9.2 reads as follows: 
 
9.2 Criteria for Promotion to Professor. 
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The basis for promotion to the rank of professor is the determination that each candidate has (1) 
demonstrated the intellectual distinction and academic integrity expected of all faculty members, 
(2) added substantially to an already distinguished record of academic achievement, and (3) 
established the national or international reputation (or both) ordinarily resulting from such 
distinction and achievement. This determination is reached through a qualitative evaluation of the 
candidate's record of scholarly research or other creative work, teaching, and service. The relative 
importance of these criteria may vary in different academic units, but each of the criteria must be 
considered in every decision. Interdisciplinary work, public engagement, international activities 
and initiatives, attention to questions of diversity, technology transfer, and other special kinds of 
professional activity by the candidate should be considered when applicable. But the primary 
emphasis must be on demonstrated scholarly or other creative achievement and on teaching 
effectiveness, and service alone cannot qualify the candidate for promotion. 

 
Another problem can be that some departments have reservations about early promotion and there may be 
an unspoken time period that must elapse before someone is promoted.  The 4-year review should prevent 
that from affecting a recommendation, Dr. Carney said. 
 
 Professor Flink said that as a member of this Committee, he would be concerned if the 4-year 
review also found—in addition to a lack of performance required for promotion—performance below the 
standard expected for associate professors in the department.  That would be a concern, Dr. Carney 
agreed, but it is not covered in the 4-year review process.  Moreover, while it is a potential worry, there 
are not a large number of such cases; on average, there are about three tenured faculty members who fall 
below the department's goals and expectations.  The fear on the part of associate professors is out of 
proportion to what really happens. 
 
 The goal, Professor Flink agreed, is mentorship.  Dr. Carney agreed; it is providing feedback.  
What she sometimes hears from associate professors is that they have no idea what their colleagues think 
about their performance and they don't know if they're on the right track.  Professor Miksch said that will 
vary by unit; her department has a well-developed mentoring program and she has a plan that provides 
her a roadmap of her own.  Some departments are providing high-quality mentorship and some are not.  
The 4-year review should ensure that there is at least some level of mentorship for all associate 
professors. 
 
 The Committee voted unanimously in favor of the statement. 
 
4. Tenure Policy Section 12 (Programmatic Change) Draft Procedures 
 

Professor Kimberley provided a revised set of draft procedures to accompany section 12 of the 
tenure code, which she developed in consultation with Vice Provost Carney.  The purpose of the 
procedures is to provide clarification, not make new policy.  One problem with section 12 is that it does 
not differentiate between probationary and tenured faculty members; this draft provides that what happens 
to those two categories of faculty members when a department is dissolved is not the same.  And should 
not be, she said. 

 
The pertinent new language proposed was this: 
 
3.2.    Re-assignments for Probationary Faculty Members 
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In cases of dissolution of an academic unit, the president will designate an administrative officer 
to work with the faculty members affected on issues of reassignment or other support. The officer 
will consult with each such faculty member and assist the faculty member in pursuing 
reassignments to other academic units, determine potential retraining (if appropriate), offer 
assistance with job relocation, or offer severance. 
 
. . . 
 
If an academic appointment for at least 50% cannot be found for a probationary faculty member, 
she or he can be reassigned to a P & A position that is annually renewable.  The MOU in these 
cases must specify the duties and responsibilities of this position, the annual review process, and 
the bases for non-renewal. If a probationary faculty member does not meet the performance 
standards of the reassigned P & A position, she or he can receive a notice of non-reappointment 
for that position. This would conclude the appointment for the individual with the appropriate 
notice period based on the terms of employment. 
 
A probationary faculty member and the administrative officer may elect to pursue options that 
involve terminating employment at the University of MN. In this case assistance will be provided 
in locating other employment and/or severance pay will be determined. Included will be  
1.  assistance in locating other employment; 
2.  a minimum of one full academic year's notice or one year's salary as severance pay in lieu of 
notice, unless the appointment expires in less than a year, in which case the faculty member will 
receive notice equal to the term remaining or, as severance, an amount equal to the salary for the 
remainder of the appointment; 
3.  continuation of the University's contribution to health benefits for one year after the date of the 
termination of the appointment. 
 
In place of the severance payment provided by this section, a faculty member may elect an 
alternative severance program for which he or she is eligible at the time the appointment is 
terminated. 
 

 Vice Provost Carney said that an important point the Committee will want to address is this:  In 
the current 2011 version of the tenure policy, probationary faculty members have the same options as 
tenured faculty members. This has been the case for many years.  It sounds as though, with these changes 
proposed for the procedures accompanying section 12, the probationary faculty member would not be 
guaranteed the offer of new placement in another University of Minnesota unit or re-training.  Is that what 
the Committee wants?   If so, this would require a change in the tenure policy itself. 
 
 Professor Miksch said that whether tenured or probationary, a faculty member should keep his or 
her job. A faculty member, however, may want to look for another job and may want help with that 
process.  There are certain things a probationary faculty member would not want that a tenured faculty 
member would; they should keep their positions at the University (per current policy) but there should be 
an array of options they could choose from, based on the context.  Professor Kimberley agreed and said 
that the way the language for tenured faculty members currently reads, they would be reassigned as the 
default option. 
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 Vice Provost Carney said that separate options are needed for probationary faculty members, who 
are going through annual reviews, because the process is more risky for them.  One question is the nature 
of the re-training obligation on the part of the University for probationary faculty.  That is, whether the 
University should be obligated to pay tuition and a salary for three years during retraining.  Professor 
Kimberley said that probationary faculty members have not yet earned the right to a guaranteed job; they 
should not be put at a disadvantage if a program is closed, but what does tenure mean if one receives the 
same benefits even if one does not have it?  There would also be a disadvantage to probationary faculty 
members in a closed unit versus those who were not, Dr. Carney added. 
 
 Professor Miksch asked about a unit closure a year after a probationary faculty member was 
hired.  That would not happen, Dr. Carney maintained.  Closing a unit would be a long process.  So 
someone would have been there for some time before it happened, Professor Miksch said, and would have 
gone through annual reviews for tenure.  That would be very different from a unit closing immediately 
after a probationary faculty member were hired.  Professor Miksch suggested that the procedures note the 
different context for probationary faculty members and provide options, and say that if someone meets 
other requirements, they would be retained. 
 
 Mr. Petty asked what happens if one is a newly-tenured faculty member in a department that is 
closed.  Dr. Carney said that the University is obligated to provide for a tenured faculty member, 
regardless of the timing of tenure.  For example, if a college has a budget shortfall and there are cases in 
the promotion-and-tenure process, that process would not stop.  The decision to tenure is based on the 
criteria for tenure at the University and department level.  A budget problem of that magnitude would 
have developed over time. 
 
 Dr. Carney suggested that Tracy Smith from the General Counsel's office be invited to talk about 
the University's legal obligations under section 12.  Professor Flink said that the proposed revisions, once 
the Committee agrees on them, should also be sent to the Senate Committee on Faculty Affairs for 
review. 
 
 Professor Miksch thanked Professor Kimberley for her work on the section 12 procedures; she 
and Professor Flink adjourned the meeting at 11:55. 
 
      -- Gary Engstrand 
 
University of Minnesota 
 


