
Minutes* 
 

Academic Freedom and Tenure Committee 
Friday, December 2, 2011 

10:00 – 12:00 
300 Morrill Hall 

 
 
Present: Barbara Elliott, Christine Marran (co-chairs), Arlene Carney, William Craig, Joseph 

Gaugler, Teresa Kimberley, Jessica Larson, Gary Peter, Terry Simon, Carol Wells 
 
Absent:  Yusuf Abul-Hajj, Paula O'Loughlin 
 
Guests: Professors Carol Chomsky, Fred Morrison 
 
[In these minutes:  (1) Senate discussion of the white paper on academic freedom; (2) the "philosophy" of 
tenured and tenure-track faculty versus non-tenure-track faculty; (3) preliminary consideration of 
procedures for section 12 of the tenure regulations; (4) post-tenure review] 
 
 
1. Senate Discussion of the White Paper on Academic Freedom 
 
 Professor Elliott convened the meeting at 10:00 and reviewed the Senate discussion of the white 
paper on academic freedom.  [There was a motion to suspend the rules and have the Senate say the white 
paper was not ready to be presented to the Board of Regents.  The motion failed by a few votes.]  She said 
that after the meeting she told those speakers who opposed bringing the white paper to the Regents that 
the debate itself was an example of academic freedom in action and that she and Professor Marran would 
take the Senate comments to the Board as an example.  She also reported that she did not withdraw the 
paper from the Regents' docket because it was not her decision to put it there and withdrawing it would 
have raised more questions than it answered. 
 
 Vice Provost Carney said she agreed with Professor Elliott's decision.  The Regents' policy on 
Academic Freedom and Responsibility remains in effect and the white paper does not propose any change 
in the policy; it provides the Committee's thoughts on the policy.  She also agreed that it is a good idea to 
include discussion of the Senate debate with the Board. 
 
 The white paper is being presented to the Board for information; it presents a picture of the 
current conversation along with the issues raised, Professor Marran commented.  She said she believed 
that most of the points raised at the Senate debate can be addressed through the white paper. 
 

Professor Wells said that Professor Scheman moved to suspend the rules and withhold the white 
paper because of several issues.  Professor Scheman maintained that the language about "work for hire" is 
not clear and thus academic freedom for graduate students was not clearly addressed.  Another issue 
raised was the need for a disclaimer when speaking.  These points are addressed in the white paper, she 
maintained.  The requirement of the disclaimer is Regents' policy, Dr. Craig pointed out. 
 
 

                                                 
* These minutes reflect discussion and debate at a meeting of a committee of the University of Minnesota 

Senate; none of the comments, conclusions, or actions reported in these minutes represents the views of, nor are they 
binding on, the Senate, the Administration, or the Board of Regents. 
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 It is true that if one is interviewed by the media, one does not need to say that one is not speaking 
for the University, Dr. Carney said, but if one is testifying before a legislative committee, it could be that 
one is speaking for the University (that is, has been requested to do so) or one is speaking as an individual 
expert.  It is in the latter case that a disclaimer is appropriate. 
 
 Professor Marran said that there are two points still worth thinking about.  "Work for hire" may 
have gray areas, and the Committee could explore further academic freedom and graduate students.  
Professor Simon noted that some at the Senate mentioned graduate students, especially those who are not 
being paid for work.  It is parallel to the point about academic freedom and administrators, Professor 
Elliott added; one is free to debate up to the point that a decision is made. 
 
2. The "Philosophy" of Tenured and Tenure-Track Faculty Versus Non-Tenured Faculty 
 
 Professor Elliott next related that the Committee has been asked by the Faculty Consultative 
Committee to consider, in advance of the revision of the personnel policy, the balance between tenured 
and tenure-track (TTT) faculty and non-tenured/tenure-track (NTTT) faculty.  It is an excellent question.  
The Committee has assumed that the 75% TTT faculty required in the policy for all colleges, absent a 
supplemental plan justifying fewer than 75%, is the correct one.  The Committee has been asked to 
reconsider the question and to think about what the right ratio is and why.  The next meeting of the 
Committee will include a discussion with two deans about the right ratios in their colleges (Dentistry and 
Design).  If NTTT faculty are to be appointed, how many should there be, from the deans' perspective, 
and where should they be in the mix of faculty?  She asked if Committee members had any thoughts. 
 
 Dr. Craig said that the professional schools are often drawing on mentors from the field, and 
using "stars," so they may be different.  The coordinate campuses cannot easily get someone from outside 
so must rely more on TTT faculty, Professor Larson said.  And Morris is predominantly liberal arts and 
education, Dr. Carney added; the professional schools may be different from the traditional liberal arts.  
Professor Marran said that the professional schools may also have more NTTT faculty because of clinical 
teaching, and a supplemental plan should show this.  Law has clinical faculty, Dr. Carney agreed; they are 
P&A staff who are becoming contract faculty, but they will have continue to have annually renewable 
appointments and are not expected to do legal scholarship at the level of the tenure-stream faculty.  They 
are, however, vital for training.  Different colleges have different approaches, and as with Professor 
Marran's department and in all the languages, departments use P&A instructors to teach the language 
courses.  Dr. Carney said she did not believe Minnesota was different from its peers in that regard. 
 
 If professional schools want a different model in the University for the balance of TTT and NTTT 
faculty, those should not be used as a basis for a centralized model.  Still, for any school or college at the 
University, tenure-track lines are the foundation for academic freedom and vital curricula and research, 
Professor Marran commented.  Dr. Carney agreed but said that there needs to be flexibility because 
programs change and there could be changes across the country in a particular field. 
 
 Professor Kimberley asked about the genesis of the 75/25 ratio.  It was noted that there were two 
reports in the late 1990s, from the Bales Committee and the Brandl Committee, that led to the personnel 
policy establishing the 75/25 ratio as the standard, calling for college personnel plans, and requiring 
supplemental personnel reports if a college would not meet the standard.  [The policy is here:  
http://policy.umn.edu/Policies/hr/Hiring/TEACHING.html.]  It is a one-size-fits-all approach that may not 
be appropriate, Dr. Carney said, and it may not be made clear to the deans as they begin their positions, 
who sometimes may learn about the policy when this Committee raises questions about supplemental 
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plans.  When the personnel policy is revised, which it is to be soon, it needs a good procedures document 
to accompany it so that deans can be oriented to the policy and to the relationship between their offices 
and the provost's office.  This is important, and a good time to review the policy; this Committee will 
continue to review the plans. 
 
 Professor Elliott said that Dr. Craig made an important point:  There could be different needs and 
expectations in the professional schools that use clinical faculty members.   
 
 One can also see strategic reasons for hiring NTTT faculty, Professor Larson said, given the cost 
of a Research 1 university professor; the professors can be used for senior classes and lecturers for 
introductory courses.  Professor Kimberley pointed out that researchers often must fund themselves, but 
someone has to teach the classes.  Courses may be delivered by contract faculty members, Dr. Carney 
said—there is such a person teaching her classes in her department during her service as vice provost.  If 
someone in a unit is funded by a grant, and cannot teach because of the grant requirements, that will be 
true only for a certain number of years, so a department cannot appoint someone on indefinite tenure.  
That is probably why the policy allows up to 25% of teaching faculty to be on NTTT appointments. 
 
 Does this Committee have any authority over personnel plans, Professor Kimberley inquired?  It 
advises the provost, Dr. Carney said.  
 
 Professor Gaugler said it is desirable to have units explain why they have the balance they do 
between NTTT and TTT faculty.  In his view, the institutional history and philosophy lies in the TTT 
faculty, and they are the bastion of academic freedom.  If units are moving away from hiring TTT faculty, 
that should be known and made public. 
 
 Dr. Carney noted that there had been a discussion about sabbaticals at the most recent meeting of 
the Senate Committee on Faculty Affairs, at which she presented data, including the size of the TTT 
faculty from 2001-2010.  The number was startlingly constant.  One must keep in mind, as the Committee 
discusses the balance between the two groups and whether a unit is cutting back on TTT faculty, that the 
University is not.  It is not increasing the number of students.  President Kaler has mentioned increasing 
the number of students in STEM fields and also increasing the number of faculty members.  It is 
reasonable to keep an eye on college trends, she said, but the overall number of TTT faculty is stable—a 
trend that is not true of all of the University's peers. 
 
 Professor Marran offered three caveats.  (1) There has been a marked drop in the number of CLA 
graduate assistants and faculty are required to teach larger classes.  Dr. Carney agreed that some numbers 
in CLA are down, but as the amount of graduate-student aid has increased, there could be fewer on 
graduate assistantships (and more on aid).  Professor Marran's second (2) caveat is that what is missing is 
teacher-student ratios; they also need to be evaluated.  And (3), the college data work as a screen, and the 
Committee needs to look at the numbers department by department in order to identify anomalies.  Her 
sense, she said, is that it is not useful to look at the overall University percentage.  Dr. Carney agreed but 
said that one needs to know the history in a unit in order to understand a sudden change (e.g., the School 
of Nursing changed its P&A staff to contract faculty, so it appears that the college suddenly hired a large 
number of contract faculty).   
 
 Dr. Craig agreed with Professor Gaugler that the TTT faculty are the bedrock of the University.  
He suggested that the Committee think about more than one equation, however, and pointed out that the 
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ratio is not really 75/25.  The policy requires that non-regular faculty not exceed more than one-fourth of 
the TTT faculty, so the actual ratio is 80/20. 
 
 Dr. Carney said the Committee needs to decide what it should be doing and how it should be 
looking at the issue.  It can do a conceptual study of its values and then can review the policy in light of 
that discussion.  Professor Kimberly asked if the deans should not help decide; they should be clear about 
how their college works and have their own rubric.  The Committee can have the deans talk about their 
colleges, Dr. Carney said, and the cultures and pressures that drive them to do things the way they do and 
what that means for teaching and research.  Professor Marran said that financial exigency could drive 
colleges to not hire TTT faculty, which affects teaching and research.  And the future of the school, 
Professor Elliott commented.  Dr. Carney pointed out that she and Mr. Kellogg in Institutional Research 
do a "who teaches what" presentation for the Committee on Faculty Affairs that dispels a number of 
urban myths.  For example, the myth that 1xxx courses are taught by TAs; that is not true—most are 
taught by tenured faculty members. 
 
 Professor Elliott said the Committee would take up the revision of the personnel policy during 
spring semester. 
 
3. Preliminary Consideration of Procedures for Section 12 of the Tenure Regulations 
  
 Professor Elliott turned next to Vice Provost Carney for a review of a draft she had provided for 
preliminary discussion of possible procedures to accompany section 12 of the tenure regulations.  Dr. 
Carney said she will be providing preliminary comments on sections 10 (Unrequested Leave Of Absence 
For Disability And Disciplinary Action), 12 (Programmatic Change), and 14 (Procedures In Cases Of 
Unrequested Leave Of Absence Or Termination Or Suspension Of A Faculty Appointment For Cause); 
she brings section 12 today.  There is both principle and procedure in these points because there are 
difficulties in implementing them.   
 

She said she wished to talk with the Committee about how to make a decision.  A department 
chair comes to her with the case of a faculty member who won't teach a course.  Interpretation 4 of the 
tenure regulations provides that the chair has the right to assign teaching (in an area of the faculty 
member's expertise and in a way that does not violate academic freedom).  The person continues to 
refuse.  What is the chair to do when the faculty member says "no"?  Section 10.2 provides that a minor 
infraction is cause for a disciplinary letter—but the person is still not teaching the course.  What if the 
person says he or she will not teach other courses as well, or won't teach undergraduates?  Or what about 
the case of a faculty member who shows up for class—but teaches a different class?   

 
Section 10.21 provides:   
 
A faculty appointment may be terminated or suspended before its ordinary expiration only for one 
or more of the following causes: 
 
(a) sustained refusal or failure to perform reasonably assigned duties adequately; 
(b) unprofessional conduct which severely impairs a faculty member's fitness in a professional 
capacity; 
(c) egregious or repeated misuse of the powers of a professional position to solicit personal 
benefits or favors; 
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(d) sexual harassment or any other egregious or repeated unreasonable conduct destructive of the 
human rights or academic freedom of other members of the academic community; or 
(e) other grave misconduct manifestly inconsistent with continued faculty appointment. 

  
How long does it take for behavior to be "sustained"?  Dr. Carney said she deals with units who can 
experience real problems.  These issues come up and there is a need for procedures to deal with them. 
 
 Who decides on content area expertise, Professor Kimberly asked?  The rights and 
responsibilities of chairs are not well-defined, Dr. Carney said.  Many faculty members do not regard the 
chair or head as the "boss."  In many departments, the chair assigns teaching and everyone does it.  This is 
not a widespread problem but it does exist.  The question is how long one can keep refusing. 
 
 Professor Morrison, who had joined the meeting for the next item on the agenda, commented that 
when section 12 was written, the notion was that only repeated refusals to teach an assigned course should 
be punished.   Department heads have to be willing to be tough, but most in real life are not because this 
is a colleague from down the hall; it may be necessary to hand these cases over to the dean.  If the process 
goes to section 10.2, the dean will be involved.  The dean can say the faculty member must teach; the 
person refuses; then what, Dr. Carney asked?  That gets to the hard part, Professor Morrison said.  The 
dean or chair says the person must teach (but has a backup arranged); the backup person is put in class the 
second day, after the faculty member has refused to teach the course, and the dean or chair sends a strong 
letter saying the person has not carried out reasonably-assigned duty and that section 10.21 will be 
invoked if this occurs again.  This process is not clear to chairs, Dr. Carney commented, and back-up is 
not always available. 
 
 Dr. Carney turned to the handout of the Procedures for Section 12 of the tenure policy and 
explained that it is a very rough draft.  The big issue in section 12 is the reassignment of faculty members 
because their unit has been closed.  When the changes were made in 2005, there were not many cases 
because units moved as a whole to other colleges.  Faculty members stayed together and their teaching 
and research remained the same.  The major issues arise if a unit is to be closed and the faculty members 
are not moving anywhere.  If a hypothetical unit to be closed is somewhat interdisciplinary in nature (a 
social-sciences unit), the sociologists and anthropologists could find a disciplinary home.  But what if 
someone is in a field where there is no place to go?  Do they offer a place as close as possible or, if not, 
offer retraining? What does that mean?  It is less of a problem for tenured faculty members, but the 
question is how long the re-training can take.  It is more of a problem for probationary faculty members, 
someone in the third year, for example; how does the University offer them re-training? 
 
 Dr. Carney explained that in 2a she is proposing, as a point of departure, that there be an MOU.  
When probationary faculty members from the General College opted not to move to the Department of 
Post-Secondary Teaching and Learning but to a different unit, there was a special MOU identifying where 
he or she would go and what the standards were that would be used to evaluate them. 
 
 The paragraph 2b describes a situation that can be dicey, Dr. Carney said.  If a faculty member in 
the imaginary Department of Psychoceramics moves to the Department of Psychology, how long does the 
person have for re-training?  Does the University pay for the person's tuition?  She believes it would.  The 
MOU must also plan for annual reviews during the retraining; do they stop for a period?  For how long?  
Once the training is complete, the MOU is to be re-examined.  [Those with long memories will recall that 
the Department of Psychoceramics was Provost E. F. Infante's usual hypothetical department.] 
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 What if the person fails miserably as a psychologist, Professor Larson asked?  Is the University 
required to keep him or her?  That would be part of the MOU, Dr. Carney said.  She reiterated the point 
that reassignment is less of a problem with tenured faculty members because they can take their time to 
make the adjustment without the pressure of a tenure review on the horizon.  Reassignment for 
probationary faculty members is more problematic. 
 
 With respect to 2c, one example of a reassignment to administrative duties might be a faculty 
member with a law degree.   
 
 Section 12 of the tenure regulations already provides for the option in 2d.  One example is Ms. 
Wilhelmson in Human Resources, who has met with this Committee on many occasions; she was a 
tenured faculty member at the Waseca campus who accepted administrative responsibilities in central 
administration on a P&A appointment—so the personnel data for Human Resources shows one tenured 
faculty member.  Individuals on such appointments are reviewed annually and could be non-renewed in 
the P&A appointment, but the University must then find another appointment for them.  So if Ms. 
Wilhelmson's position were eliminated, Professor Morrison said, she would return to the faculty.  Dr. 
Carney agreed. 
 
 But what about probationary faculty members, Dr. Carney asked?  What does the University owe 
them? 
 
 Professor Kimberly said she was not sure the University owed them anything.  Probationary 
faculty members are reviewed annually and can be terminated.  However, the tenure policy only allows 
for termination for performance reasons and not for closure of units per se.  Dr. Carney pointed out that 
section 12 of the tenure regulations refers to "regular" faculty members, which includes probationary 
faculty.  The UEA contract (at Duluth) provides that if a unit is closed, the University can terminate the 
probationary faculty members. 
 
 Professor Gaugler said that probationary faculty members should be able to go up for promotion 
and tenure just like anyone.  Professor Kimberly made a good point, however; other universities close 
units and the probationary faculty members are gone.  If one is a craft probationary faculty member, one 
can write an MOU so that if the Department of Psychoceramics fails, one can get an MFA.  Dr. Carney 
said everyone gets one chance, although there could be variations.  So what she proposed is a period of up 
to three years for retraining, at least as a starting point for discussion.  It would be possible to loiter in 
retraining indefinitely, Professor Larson observed; that is why she proposed a specific number, Dr. 
Carney said.  Would the University allow 12 years?  If someone put in three years, and is very close, there 
could be exceptions. 
 
 Professor Morrison said that the three years is more generous than they had in mind when they 
originally wrote section 12.  They were thinking of someone with significant but not complete grasp of a 
second field, someone who would not need another Ph.D. or who would require retraining only to get up 
to date in the second field.  Second, Professor Morrison said, he would be concerned about the proposed 
language as currently written; it makes it appear that the University only needs to come up with a 50%-
time appointment.  The obligation is for a full-time appointment.    Dr. Carney did not agree with this 
interpretation of the language. The intent is certainly to provide a full-time appointment. 
 
 There are other options that are not looked at, Professor Morrison said.  Outplacement as an 
option should be included.  There are people who would find it acceptable to go somewhere else to teach 
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but do not want to move out of the University's tenure and benefits systems.  The University could assist 
such people in moving; they would technically remain on the University's salary and retirement system, 
and the University would then perhaps recoup most or all of the salary and fringe benefits from the other 
institution until the person retires.  That would be particularly important for senior faculty (who might not 
get vested pension rights at another institution) or for those who would have family remaining in 
Minnesota (who might not get good health benefits from another institution).  That provision was written 
in the shadow of the closing of the Waseca campus, when there were opportunities to move to MNSCU.  
Faculty members could be contract faculty at MNSCU but not part of its retirement system.  (It did not 
happen.)  So this is outplacement for tenured faculty member, Professor Gaugler concluded.  The 
language of section 12.4 provides that  
 

a faculty member who chooses not to accept a reasonable reassignment or retraining opportunity 
shall receive: 
(a) Assistance in locating other employment; 
(b) A minimum of one full academic year's notice or one year's salary as severance pay in lieu of 
notice, unless the appointment would otherwise expire earlier; 
(c) Continuation of the University's contribution to health benefits for one year after the date of 
the termination of the appointment. 

 
 Some people may find these options more palatable than retraining, Dr. Carney said. 
 
 Professor Morrison provided an example.  If the University were to close Political Science, some 
of its faculty members could go to Sociology, some to the Law School, some to History, and one may 
find a great job at Macalester.  But perhaps Macalester has a different retirement system, so the 
University could contract the work of the faculty member out to Macalester, and the University, 
Macalester, and the faculty member are happy.  That is the way visiting appointments in Law are 
currently handled:  The visiting professor normally stays on his or her home school's payroll and the 
visited school pays the home school; with all the differences in retirement benefits and health care, it is 
better not to disrupt coverage and continuity.  For someone who is in the last few years of his or her 
career, the contract-out option might be a better option than retraining. 
 
 Professor Marran inquired about moving from an academic appointment to a P&A appointment; 
could someone do research for 40% time, for example, as is typically expected of faculty members?  It 
would depend on the appointment, Dr. Carney said; in her case, she is 100% P&A as vice provost and 
does no teaching or research.  So a probationary faculty member could be giving up on the tenure process 
if he or she took such a P&A appointment, Professor Marran concluded.  That is correct, Dr. Carney said.  
There have been a number of probationary faculty members at the University who have given up the 
tenure track and taken P&A appointments.   
 
 Professor Elliott observed that in medical school settings, tenure does not guarantee a whole 
salary, but only guarantees a portion of a salary.  If a Medical School unit was among units closed, would 
the only University obligation be to the tenured portion of a salary?  It would, Dr. Carney said, depending 
on the notice of appointment.  And that negates the entire idea of tenure, Professor Wells said.  Faculty 
members cannot live on a small portion of their salary.  Dr. Carney said she was not sure that Professor 
Wells was correct; there are tenured faculty who lose grant funds and receive their salary anyway.  She 
suggested the Committee check with Human Resources. 
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 Professor Elliott thanked Vice Provost Carney for starting the discussion of these procedures.  
They will get tougher as they proceed, Dr. Carney remarked. 
 
4. Post-Tenure Review 
 
 Professor Elliott welcomed Professors Chomsky and Morrison to the meeting to continue the 
discussion of post-tenure review begun at the previous meeting with Professors Cramer and Morrison.  
She invited comments on the situation of a colleague who has diminishing capacity to perform teaching 
and research responsibilities but who does not change his or her obligations—and how the situation 
would fit in section 10 of the tenure regulations. 
 
 Professor Morrison began by saying that he did not agree with everything that Professor Cramer 
had said at the previous meeting.  The process starts with the annual review, not with post-tenure review.  
Department heads and deans should look at everyone every year; is someone's capacity diminishing?  He 
guessed that fewer than half the department heads do such an assessment in an effective way.  They may 
need more training at the collegiate level as well as in counseling.  Counseling a faculty member whose 
scholarly productivity has declined could include asking what good he or she can do for the University.  
There are cases where the person could do more teaching, if that it something they are good at and 
popular. 
 
 If the process gets to post-tenure review, it is at the point the unit must do something, and then 
just follow the rules, Professor Morrison said.  (The department head and the faculty committee must 
make a decision.)  He said he believes that most faculty recognize a problem before the department chair.  
This could become more and more significant an issue as the financial situation continues to deteriorate, 
when it will not be possible to hire someone else—so the rest of the faculty will have to pick up the slack 
from a lower- or non-performing colleague. 
  
 Section 7a of the tenure regulations was established to be helpful, Professor Morrison told the 
Committee, and mandate as part of the annual review telling someone in an official way that they must do 
more.  There is documentation and notice given that the department is trying to find things that can help 
(that may or may not work).  At the end of a full calendar year comes the next step, spelled out in section 
7a.  There are tools for administrators; is phased retirement an option?  Immediate retirement?  A terminal 
leave?  Generally it seems that administrators do not think of their options in an effective way.  That may 
be an artifact of the fact that most chairs receive no training as managers in difficult situations. 
 
 Vice Provost Carney said that there now is training for new chairs, about 80% of whom 
participate, and they do deal with managing difficult problems.  The real problem, she said, is that some 
people are not performing their jobs because of cognitive deficits; there can be student complaints about 
someone losing their thoughts in class, forgetting to give an exam, and so on.  Section 10.1 of the tenure 
regulations provides for an unrequested leave of absence: 
 

10.1 Unrequested Leave Of Absence For Disability. A faculty member who is physically or 
mentally unable to perform reasonably assigned duties may be placed on unrequested leave of 
absence. The faculty member is entitled to sick pay and disability insurance payments in 
accordance with University policy. The faculty member has a right to return to the faculty upon 
termination of the disability or upon cessation of disability payments. 
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But there are no procedures attached to the language, Dr. Carney observed, so a chair can only judge on 
performance.  The chair can talk to the faculty member, but if the faculty member refuses to cooperate, 
the chair is in a difficult spot.  (Dr. Carney reported that at the University of Illinois, the President can at 
any time require any employee to show cause that he or she is fit for duty, although that doesn't happen 
very often.)  So the chair has to look at the data on teaching and research that is used in the annual review. 
 
 Professor Morrison observed that the University does dismiss faculty members; in the 1990s, it 
did so more than other schools in the Big Ten.  It does so by using section 10.21(a) of the tenure 
regulations (see page 8 of these minutes)—the failure to perform reasonably-assigned duties.  The faculty 
members in most cases simply go away.  A number go to the Senate Judicial Committee, Dr. Carney said; 
appropriately, one cannot get rid of a faculty member quickly. 
 
 Professor Chomsky said she is aware that Provost Sullivan and Vice Provost Carney talk about 
why so few faculty members are denied tenure, and one reason is that the feedback process works.  It is to 
be hoped that the post-tenure review process will work similarly, so cases rarely get to the stage of formal 
special review under 7a.  There are two things needed for post-tenure review to be more effective for 
declining capacity; one is training for department heads (and not only new department heads) about ways 
to use the procedures and tenure regulations and the other is an ongoing discussion about what to do 
about difficult cases (similar to discussions about how to handle a difficult student in the classroom).  
Department heads need support in managing the situation.  More long term, the faculty may share the 
misperception that the faculty member is there and nothing can be done; the faculty need to understand 
that there are goals and expectations, annual reviews, and consequences for failing to meet them.  That 
could be made more clear.  And there is section 10, which covers a lack of competence because of age or 
for medical reasons. 
 
 In terms of procedures for diminished competency, Professor Morrison said, section 10.3 says 
that "a faculty member may be placed on unrequested leave of absence or a faculty appointment may be 
terminated or suspended for the reasons specified in subsection 10.21 only in accordance with the 
procedures set forth in section 14."  There is a set of procedures in place.  What is required?  It may have 
to be kicked upstairs to the dean, which is probably good because the dean is one stage removed from the 
immediate personal relationships.  The dean must receive an advisory vote from the department and then 
begins the proceeding.  It is adversarial before the Senate Judicial Committee—but no one believes a dean 
will engage the procedure, so nothing happens.  But if deans did use the procedure, things would happen.  
Section 10.1 provides that a faculty member can be removed without any allegation of gross misconduct, 
only that someone is not performing his or her job, but the burden remains on the administration.  The 
faculty member must decide if he or she will fight or resign.  The administrator could offer the faculty 
member a terminal leave. 
 
 The idea was to have a procedure more substantive than a grievance procedure for what is 
probably a termination, Professor Morrison explained.  The University does have faculty members on 
unrequested leaves of absence who are receiving disability payments, some of them for mental reasons. 
 
 What is difficult is when the person will not acknowledge the problem, Dr. Carney said.  Chairs 
are nervous about that situation and will ask her if they need to get their own lawyer.  It would be easier if 
there were more language to help them because the principles are all there. 
 
 Professor Marran asked about the number of faculty members who go on requested or 
unrequested leaves of absence for disability and then return.  Professor Morrison said he did not know, 
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but one thing that happens is that the disability policy covers faculty members until they reach the 
standard Social Security retirement age.  For those under the Social Security retirement age, currently 66, 
there is 2/3 pay until that age; for those over Social Security retirement age, there is basically a one-year 
payment of disability pay, and one must then go on retirement if there is a showing of inability to do one's 
job.  That is a more humane way to treat people who have given long service to the University, rather than 
firing them. 
 
 Dr. Carney said that some faculty members are on partial disability and can be on it for years.  
Many on long-term disability do not return.  She said the Committee could check with Human Resources 
on the data.  There are a fair number of faculty members who take short-term disability and then return, 
but that is an altogether different case. 
 
 Are there budget implications for a department for an unrequested leave, Professor Kimberly 
asked?  The department pays for the first three months and after that the University's insurance covers it. 
 
 Is there procedural language that refers to cognitive decline, Professor Gaugler asked?  There is 
not, Professor Morrison said.  In general it is physical or mental inability to perform reasonably-assigned 
duties.  It is a difficult evaluation, Professor Gaugler said; can a dean act on information without deciding 
there has been cognitive decline?  Post-tenure review leads to a plan, Professor Morrison said; if there is 
memory loss, the plan will not help.  Other provisions of the tenure regulations allow salary reduction, 
etc.  Post-tenure review is really not as powerful as section 10.2.  Perhaps it would be easier for an 
administrator to say "you are not healthy enough to do your job" rather than "you simply aren’t as good as 
you once were," Professor Chomsky commented.  A cognitive decline discussion is very difficult, 
Professor Gaugler said.    
 
 Dr. Carney said she had a different view than Professor Morrison.  The process starts with the 
annual review, and if someone is below expectations, that can lead to a discussion.  That is why it is 
important that departments have clear goals and expectations.  If they have a few teeth in them, they can 
be used to evaluate behavior.  Professor Gaugler said he believed this would be an important issue in the 
next 10-15 years; the question is how to bring it up. 
 
 Most of the time the home faculty deal with the situation and cover for the faculty member, 
Professor Larson said.  That is why the faculty committee is so important, Dr. Carney said, to look at the 
goals and expectations.  If a department has not allowed someone to have advisees, there's a clue that 
something might be wrong.  Or the department will not allow someone to teach any more, which is 
another signal that there is a problem.  And if, in addition, the person has not produced any scholarly 
work, then what is the University paying the person to do? 
 
 What about alcohol and drug abuse, Professor Elliott asked?  That is the treated the same as 
cognitive decline, Dr. Carney said. 
 
 One post-tenure remedy, Professor Morrison said, is section 7a(3)(f):   
 

7a.3.  Special Peer Review In Cases Of Alleged Substandard Performance By Tenured 
Faculty. If, at the end of the time period for improvement described in the previous paragraph, a 
tenured faculty member's performance continues to be substantially below the goals and 
expectations of the unit and there has not been a sufficient improvement of performance, the head 
of the academic unit and the elected peer merit review committee may jointly request the dean to 
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initiate a special peer review of that faculty member. Before doing so, the dean shall 
independently review the file to determine that special peer review is warranted. (In the case of an 
academic unit that is also a collegiate unit, the request shall be made to and the review conducted 
by the responsible senior academic administrator.) The special peer review shall be conducted by 
a panel of five tenured faculty members of equal or higher rank, selected to review that 
individual. The faculty member under review shall have the option to appoint one member. The 
remaining members shall be elected by secret ballot by the tenured faculty of the unit. The 
members of the special review panel need not be members of the academic unit. The special 
review panel shall provide adequate opportunity for the faculty member to participate in the 
review process and shall consider alternative measures that would assist the faculty member to 
improve performance. The tenure subcommittee may adopt rules and procedures regulating the 
conduct of such reviews. The special review panel shall prepare a report on the teaching, 
scholarship, service, governance, and (when appropriate) outreach performance of the faculty 
member. It will also identify any supporting service or accommodation that the University should 
provide to enable the faculty member to improve performance. Depending on its findings, the 
panel may recommend: 
 
. . . 

 
(f) that the faculty member's performance is so inadequate that the dean should commence formal 
proceedings for termination or involuntary leave of absence as provided in sections 10 and 14; 

 
The two tie together, Professor Morrison said, and the problem is exactly the one Dr. Carney illuminates:  
What are the productivity assignments?  If the department does not expect teaching and does not expect 
scholarship, at some point the chair must make the hard decision to assign class 101, with a back-up 
teacher, the class goes to pieces, and the back-up is called in.  He said he did not know of any other way 
to demonstrate lack of productivity if and unless a department has documented the problems before. 
 
 The correction needs to start early if a department sees the performance slipping, Dr. Carney said.  
It must have clear documentation before section 7a. proceedings can begin.  Some chairs and heads 
change every 3-5 years, so they must leave a trail showing if someone is slipping.  If the problems are 
caught early, the person can usually be revitalized. 
 
 Professor Elliott thanked Professors Chomsky and Morrison for joining the meeting and promised 
that this would not be the last discussion on the topic, and that procedures would be coming in the future.  
She adjourned the meeting at 12:10. 
 
      -- Gary Engstrand 
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