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While questions concerning the moral obligations of states towards other states 

and their citizens have been around for a very long time, questions regarding the 

structures that ought to institutionalize those obligations have largely emerged in 

convergence with the ability to interact across vast spaces. This ability reached a peak in 

the last century and was characterized by an increase in the capacity to both harm and 

help others.1 Whether the frequency and the intensity of harm around the world have 

actually increased over the last century or not, the ability to respond to it has certainly 

increased. This alone would be sufficient reason to worry about norms that guide our 

behavior in the international arena. There are, however, many additional reasons to 

believe that the time for asking questions about international justice and law is now. For 

example, we have good reasons to believe that some of the underlying causes of wars 

and genocides, namely droughts, overpopulation and overall lack of resources, will 

become exacerbated in the coming decades.2 If we are to solve any of these problems, 

we need to not only know what human rights require of us, but also which kinds of 

institutional structures would be most appropriate for the protection of those rights. This 

is because the justice of a particular action, in the international sphere, depends, some of 

the time, on the compatibility of the principle (justifying such an action) with the 

necessary features of relevant institutions. In other words, in some cases, what justice 
                                                
1 I do not mean to imply here that there was no interest in questions of international law before the last 
century. Among many examples: Islamic International law emerged in the Middle Ages and Hugo Grotius 
was interested in these questions in the 17th century. Hugo Grotius, De Jure Belli ac Pacis (On the Law of 
War and Peace), Paris, 1625. The Rights of War and Peace, ed. Richard Tuck, Liberty Fund, 2005.  
2 This in turn gives us some reason to think that there will be an increase not only in our ability to harm, 
but in actual harm. The drought ravaging Somalia and many other places in East Africa today is illustrative 
of this.  
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requires of us (the global society) in the global arena can only be meaningfully answered 

by grounding such answers in the necessary institutional structures available for its 

pursuit. This is the belief that motivates this whole project.  

The main question I ask is: What can an institutional analysis of international law 

tell us about various proposed principles of global justice? Many philosophers seem to 

think that all institutional features are contingent and thus either irrelevant or only 

tangentially relevant for discussions regarding what justice requires. Even among those 

that accept the claim that theories of global justice need to, so as to do their work well, 

reference institutional arrangements, there is still a widely-held belief that institutional 

structures can be almost infinitely bent to fit the notions of justice developed 

independently of those same structures.3 I believe, and set out to show, that this view is 

mistaken.  

My response has two aims. My primary aim is to suggest an appropriate place for 

the institution of international law in discussions of global justice. I argue that the 

necessary features of the institution of international law can and should be used to reject 

some and accept other principles of global justice. The necessary features of 

international law I start from are the rule-of-law conditions. While I am fully aware that 

among many legal theorists the term ‘necessary features’ invokes both much more and 

much less than the rule-of-law conditions, I find this term to be appropriate, in this 

                                                
3 Those that pay attention to institutional analysis at least to some extent include, for example, Thomas 
Pogge, Christian Barry, Allen Buchanan, John Rawls, and others. Thomas Pogge, Global Institutions and 
Responsibilities: Achieving Global Justice, ed. with Christian Barry, Oxford, U.K.: Blackwell Press, 2005. 
Allen Buchanan, Institutionalizing the Just War, Philosophy and Public Affairs, 34 (1):2–38, 2006 and 
with Robert O. Keohane, The Legitimacy of Global Governance Institutions, Ethics and International 
Affairs, 20 (4):405–437. 2006. John Rawls, Justice as Fairness, Cambridge, Mass.: Harvard University 
Press, 2001.  
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context, to refer to features which are necessary for international law to be internally 

coherent and accomplish its aim of guiding human (and state) behavior.4 

My second aim is to show how this argument would work with respect to some 

particular global dilemmas.5 I discuss the dilemma raised by the principle of the moral 

equality of combatants in war and the dilemma raised by secession. The hope with 

respect to this second aim is that we can narrow the field of discussion regarding both 

particular proposed principles and their attendant theories of global justice, by placing a 

heavier burden on some over others: a burden grounded in the claim that necessary 

features of international law require certain institutional tools incompatible with those 

proposed principles. This second aim not only serves the practical purpose of answering 

applied questions about justice of fighting in a war and secession, but also acts as support 

for my main claim about the appropriate role of necessary features of international law- 

by showing how those features can be used in discussions of particular problems of 

global justice.    

So as to clarify these last few points, consider, for example, the Darfur conflict, 

which has, on conservative estimates, lead to 300,000 deaths and as many as 2.7 million 

people being displaced.6 One can argue, as I have elsewhere, that in cases of genocide 

and drastic humanitarian crises, when all other options of dealing with the conflict have 

been exhausted, military interventions are, as a matter of simple morality and just war 

theory, not only permitted, but also required.7 But the question I mean to ask here is 

                                                
4 I discuss this further in the first chapter.  
5 I use the term ‘dilemma’ here almost exclusively in its more colloquial and less technical sense to simply 
mean: a difficult question.  
6 More available at http://news.bbc.co.uk/2/hi/africa/3496731.stm, accessed April 2011. 
7 I argue for this position in Jovana Davidovic, Are Humanitarian Military Interventions Obligatory?, 
Journal of Applied Philosophy, 25 (2): 134-144, May 2008.  
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neither about the simple morality of individual interventions, nor about excuses in cases 

they are not performed. The question I mean to ask is whether we can explain, by 

engaging in an analysis of the institution of international law, why we ought to (if at all) 

have norms that would either permit or require interventions in these sorts of cases. 

Maybe international law cannot, given its necessary features, require military 

intervention. Note here that I do not question the claim that the morality of a particular 

action can, to some extent, justify the institutionalization of a particular norm prohibiting 

or requiring the performance of such an action, but that instead I imply that there are 

further reasons that need to be given to justify institutionalizing certain norms. So then 

the question is: what can we learn about the justice of a particular norm or principle and 

a particular action, from our ability to incorporate such a principle into the institution of 

international law? Do the structure and processes of the institution of international law 

limit the actions that can be justly performed in the international arena and how? This 

question can be separated into two steps: First, is there a reason to think that some 

proposed individual principle of global justice is necessarily incompatible with 

international law? Second, does that give us a reason to think that that proposed principle 

is wrong, i.e. that we ought not to act in accord with it? As I said, I will argue that some 

of the time the answers to both of these questions are ‘yes’. If we can without too much 

controversy develop a set of conditions necessary for international law and develop an 

analysis of international law based on those necessary conditions, we can then easily 

answer the first question. If we can give a principled account of which types of solutions 

to global justice dilemmas require compatibility with international law, we can answer 

the second of the two questions. Together these two answers can help us in narrowing 
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not simply and not primarily the field of policy options, but in fact the field of 

philosophical and theoretical options. That is my hope for this project.  

Chapter I is intended to defend the motivation behind my project; it is intended to 

explain and support the claim that in fact we can use necessary conditions of 

international law as sifting tools for proposed individual principles of global justice.8 Of 

course, I will give further proof (in chapters IV and V) in the form of showing how my 

argument would work with respect to particular issues, but in chapter I, I develop the 

terminology necessary to understand my main claim and in that sense I attempt to make 

it intuitively more attractive. Once this is done, in chapters II and III, I develop the 

analysis of international law with special focus on the question: what (if anything) can 

we say about the goals and legitimacy conditions of international law starting from its 

necessary conditions, i.e. are there any meaningful facts about international law’s goals 

and legitimacy conditions that can be derived from the rule-of-law conditions and a few 

other basic facts. I do this because I believe that we can use the rule-of-law conditions, 

jointly with the goals and legitimacy conditions derived in this way to preclude some 

proposed solutions to global justice dilemmas. I show how this would work in the final 

two chapters: the chapter on moral equality of combatants and the chapter on secession. 

It is in these two applied chapters that I also start to develop a set of conditions which 

can help suggest which individual principles of global justice must pass the muster of 

being compatible with the rule-of-law conditions as well as with the (rule-of-law-) 

derivative facts about the goals and legitimacy conditions of international law.  

                                                
8 What I mean by ‘sifting tools’ will become clearer later, but for now, I simply mean that we might be 
able to use the necessary conditions of international law to exclude certain proposed principles of global 
justice as viable policy and institutional action options.  
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Ultimately, I believe that many interesting questions about global justice can be 

answered, or be given more appropriate justification, when such answers and 

justification are grounded and limited by necessary features of international law. As I 

will argue in chapter II, looking at what international legal structure necessarily does 

well is one reason to accept some and reject other answers to the question: what is the 

appropriate goal of international law. As I will argue in chapter III, some of the 

legitimacy conditions of international law are simply derivatives of the rule-of-law 

conditions. And in chapter IV, I will argue that necessary features of international law 

are an excellent tool to reject some principles of individual ethics as grounds for global 

justice principles. In chapter V, I will use the same set of tools to give supporting reasons 

for accepting one rather than another principle of global justice.  

*
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In this chapter I will explain a set of basic terms and through that try to elucidate 

my main motivation for this project. My main premise is that: necessary conditions of 

international law (and specifically the rule-of-law conditions) can and should be used as 

sifting tools for some proposed individual principles of justice.  

In what follows I lay out the terminology necessary to understand this premise. I 

give a basic account of the notion of the ‘rule-of-law’. In doing so I also try to explain 

what I mean when I say that the rule-of-law conditions are ‘necessary’. I introduce the 

most basic notion of ‘international law’ and I explain what I mean when I say that my 

analysis is ‘institutional’. I furthermore try to show in which ways this ‘institutional 

analysis’ differs from some other philosophical analyses that consider institutions, and 

clarify what I mean by ‘individual principles of justice.’ After explaining the 

terminology necessary to understand the initial claim, I try to illustrate my argument 

through a cursory application of the argument to the problem of secession. 

All of this is meant to give us the building blocks to defend the claim that, when a 

proposed global justice norm is incompatible with the rule-of-law conditions, it fails to 

be a good norm of global justice (not simply of international law). This is obviously only 

true for those solutions for problems of global justice that require governance and 

coordination via a system of rules for their accomplishment. The class of such cases is, 

however, large.   
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I assume from the start that: (i) international law serves the purpose of governing 

human and state behavior and coordinating the efforts of local regulatory structures and 

individuals, and (ii) that to do so efficiently it needs to meet certain rule-of-law 

conditions. These, rather uncontroversially, require that legal rules be “clear, publicly 

accessible, stable, [capable of being followed], non-retrospective in content and 

application, and [that] official behaviour be congruent with pre-existing legal norms.”9 

In making these assumptions, I am not saying that international law is the only way to 

govern behavior globally, but simply that if we want to govern behavior and coordinate 

our efforts with respect to some goals via a system of rules, then that system needs to 

meet the rule-of-law conditions. I am also not assuming sovereignty. When I suggest that 

international law serves the purpose of governing behavior of and coordinating between 

local regulatory structures I am simply assuming a certain level of pluralism of aims and 

values, implying that at least some goals are best pursued locally and others globally- 

thus justifying the claim that some of the time governance of behavior requires world-

spanning legal structures.  

Now, obviously, international law as it exists currently, is much more than this. 

However, the argument I want to put forward concerns the features of international law 
                                                
9 In “A Concise Guide to the Rule-of-Law,” Brian Tamanaha calls these- the minimal conditions for the 
rule-of-law (narrow conception), and suggests that they are accepted by everyone. Brian Tamanaha, A 
Concise Guide to the Rule-of-law, Legal Studies Research Paper Series, Paper 07-0082, Sep 2007. 
Obviously, this set of principles is even more commonly associated with Lon Fuller, but Tamanaha’s paper 
is relevant for claiming that this trimmed down version of rule-of-law conditions (trimmed down from 
both Fuller and Joseph Raz), is acceptable and accepted by all or nearly all legal scholars. There are also 
many other approaches to the rule-of-law. The approach I discuss here is what is often referred to as the 
legalistic or formal conception of the rule-of-law. Some scholars have focused on legal and socio-legal 
interpretations of the rule-of-law. Amongst them, for example, is Martin Krygier. “The Rule-of-Law: 
Legality, Teleology and Sociology,” in Re-locating the Rule-of-Law, Gianlugi Palombella and Neil 
Walked, eds. Oxford: Hart Publishers, 2008. 
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that can be derived from these basic facts. In other words, I am not interested in how 

international law as it happens to be informs individual principles of justice and 

attendant proposals for reform, I am only interested in how necessary elements of a 

world-spanning legal institution inform these principles and proposals for reform. I 

engage this sort of minimal account of international law in the hope that we can separate 

the features of international law that can justifiably be called upon in evaluating and 

building the principles of global justice, from those that are temporary and are thus justly 

shunned by philosophers.10 I believe that the rule-of-law conditions are necessary 

features of international law and are among those that can be justifiably called upon in 

evaluating proposed principles of global justice.  

I am not arguing that any and all proposed principles of global justice must pass 

the muster of being compatible with the rule-of-law conditions in the international 

context. Instead, I am suggesting that for some proposed principles of global justice, 

incompatibility with rule-of-law conditions doesn’t simply indicate inability to be 

institutionalized in this manner, but failure to provide good reasons for (global) action. In 

other words, in some cases the incompatibility of a principle, justified independently 

from institutional structures, with those institutional structures provides not a reason to 

change our institutional arrangements, but a reason to reject that principle. This most 

obviously holds true for those principles of global justice that require governance via a 

system of rules. For those sorts of situations for which governance of behavior via a 

system of rules is good, rule-of-law conditions are reasons to be added to the balance of 

reasons in support of acting one way rather than another in that situation. I will argue, for 
                                                
10 Such temporary features, can by definition be altered to fit principles of justice formed independently of 
them and grounded in some particular understanding of (for example) human rights.  
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example, that fighting in war is one such situation. Ultimately, I am suggesting that the 

rule-of-law conditions (or at least some minimal list of the rule-of-law conditions) can 

and should act as sifting tools for separating good norms of global justice from poor 

ones. If we can show for some proposed individual principle of global justice that it is 

incompatible with the rule-of-law conditions, and if we can also show that for that 

proposed principle governance of behavior via a system of rules is better (or necessary), 

then we have a good (or an overriding) reason not to act in accordance with that 

principle.  

It is useful at this point to explain what I mean by ‘individual’ proposed 

principles of global justice. Here, I am not interested in the question of ‘the good’ or ‘the 

just’; I am neither developing nor evaluating any proposed groundnorms of justice. So, 

for example, I am not interested in whether the Rawlsian law of peoples passes the 

muster of rule-of-law conditions. I am interested in whether proposed principles that deal 

with individual dilemmas of global justice pass the muster. Thus, I am interested in 

evaluating whether the principle of moral equality of combatants is a good one, or 

whether the principle that suggests that secession is a remedial right only is correct; 

whether the principle of responsibility to protect (R2P) ought to be followed, or whether 

justice post war requires restitutions. The picture of international law I intend to build is 

a minimal one- it is a picture only incorporating what I call ‘necessary’ features for 

effective governance of behavior and it is drawn with a particular use in mind- the sifting 

of proposed principles of global justice. That being said, in chapter II, I will shortly 

apply an argument similar in nature to my main one to argue in support of the claim that 

peace as well as justice are appropriate goals of international law.  
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While there is near consensus on some of the conditions that make up the rule-of-

law, there is also broad disagreement with respect to the relationship between the rule-of-

law conditions and the nature of law. The questions that give rise to the central debate 

regarding the rule-of-law conditions are: are they necessary for law to be law and do they 

necessarily have a moral standing. The roots of this discussion can be found in the Hart-

Fuller debate. While H.L.A. Hart, sometimes inconsistently, argued against the belief 

that the rule-of-law conditions provide a path for claiming that there are moral standards 

in the very definition of law, Lon Fuller suggested that the rule-of-law conditions 

provide a type of internal morality that is definitive of it (the law).11 The arguments 

regarding this issue vary greatly today: from those that argue that rule-of-law conditions 

are not in fact necessary for law to be law, to those that argue that they are necessary, but 

have no moral standing, to those that argue that they are both necessary and have a moral 

standing. In fact for each one of these categories there are at least a few sub-categories 

where various legal and political theorists fit, sometimes inadvertently.  

I cannot attempt to answer all the interesting and relevant questions regarding the 

rule-of-law conditions and the dilemmas associated with them. However, I must explain 

why I think one is justified in using the rule-of-law conditions to evaluate some proposed 

global justice norms, since this at a minimum commits me to a claim that rule-of-law 

conditions (in some sense) are necessary features of international law. 

                                                
11 For inconsistencies and possible solutions to them see Jeremy Waldron, Positivism and Legality: Hart’s 
Equivocal Response to Fuller, New York University Law Review, vol. 83: 1135, October 2008. H.L.A. 
Hart, The Concept of Law, Oxford: Oxford University Press, 1961. H. L. A. Hart, "Positivism and the 
Separation of Law and Morals, “ Harvard Law Review 71 (4): 593–629., 1958. Lon Fuller, "Positivism and 
Fidelity to Law — A Reply to Professor Hart,” Harvard Law Review 71 (4): 630–672, 1958.  
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As I have mentioned in relatively broad terms so far, I believe that solutions to 

some global justice dilemmas require either by definition or by their proposed solutions 

governance and coordination of human or state behavior via a system of rules. For 

international law or a set of rules to be able to meaningfully govern human and state 

behavior, that set must have certain features. Those are the rule-of-law features. I have 

already mentioned these briefly. They (according to at least Lon Fuller) include the 

claims of: 

(i) “Generality: Laws must be general, specifying rules prohibiting or 
permitting behavior of certain kinds.  

(ii) Publicity: Laws must also be widely promulgated, or publicly 
accessible. Publicity of laws ensures citizens know what the law 
requires.  

(iii) Non-retroactivity: Laws should be prospective, specifying how 
individuals ought to behave in the future rather than prohibiting 
behavior that occurred in the past. 

(iv) Clarity: Laws must be clear. Citizens should be able to identify what 
the laws prohibit, permit, or require.  

(v) Non-contradiction: Laws must be non-contradictory. One law cannot 
prohibit what another law permits.  

(vi) Compliance/followability: Laws must not ask the impossible. It must 
not ask for things that are beyond the power of the subjects.  

(vii) Constancy: [Laws should not] change frequently; the demands laws 
make on citizens should remain relatively constant.  

(viii) Congruity: Finally, there should be congruence between what written 
statutes declare and how officials enforce those statutes. So, for 
example, congruence requires lawmakers to pass only laws that will be 
enforced, and requires officials to enforce no more than is required by 
the laws.”12 

 

                                                
12 The phrasing of this list is largely taken from Colleen Murphy, Lon Fuller and the Moral Value of the 
Rule-of-Law, Law and Philosophy, 24 (3): 239-262, May, 2005. Some of the language has been added and 
the names of conditions were changed form adjectives to nouns. Murphy builds this account of the rule-of-
law conditions from Lon Fuller and various restatements of his position. Lon Fuller, Morality of Law, rev. 
ed. (New Haven: Yale University Press, 1969). Jeremy Waldron, Why Law- Efficacy, Freedom or Fidelity, 
Law and Philosophy 13 (1994): 259-284, David Luban, Natural Law as Professional Ethics: A Reading of 
Fuller, Social Philosophy and Policy (2001), and Gerald J. Postema, Implicit Law, Law and Philosophy 13 
(1994): 361-387. 
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These eight conditions, at least according to Fuller (and most others), are 

“necessary conditions for the activities of lawmakers to count as lawmaking.”13 Each one 

of them plays a role in the ability of the set of rules to govern human and state behavior. 

Whether successful governing of human behavior is necessary for international law (or 

law for that matter) is, as I already mentioned, a very difficult question. On the one hand 

it might turn out that for something to be law it is necessary that it govern human 

behavior; on the other hand that might only be a requirement for a good law. But there is 

no doubt that something that fails all the rule-of-law conditions will fail to be a law. 

Even positivists like Hart believe that at least some of these conditions (for example, the 

condition of generality) have the standing of an analytically necessary condition.14 

Failing to promulgate a rule also seems like a good reason to say that that rule is no law. 

If the rule-of-law conditions are truly necessary for coordinating human behavior and if 

governing human behavior is truly the hallmark of being law, then the rule-of-law 

conditions are necessary conditions for something being a law. However, some of the 

rule-of-law conditions, or some of their dimensions truly seem to be only necessary for 

governing human and state behavior well, not governing it at all. In that sense, they seem 

like conditions for being a good law rather than conditions for being a law. So with 

respect to these conditions, the dilemma is more difficult; for example, changing some of 

the rules frequently need not be a reason for those rules to fail as laws (or that system not 

                                                
13 Murphy, Lon Fuller and the Moral Value of the Rule-of-Law, 241.  
14 Waldron, Positivism and Legality, p. 1152.  Waldron quotes H.L.A. Hart saying “what is in fact 
involved in any method of social control . . . which consists primarily of general standards of conduct 
communicated to  
classes of persons, who are then expected to understand and conform to the rules without further official 
direction. If social control of this sort is to function, the rules must satisfy certain conditions: they must be 
intelligible and within the capacity of most to obey and in general they must not be retrospective, though 
exceptionally they may be.” H.L.A. Hart, The Concept of Law, sec. edition, 1994, 206-207.  
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to be counted as a legal system), even though they might fail to be good laws. There are 

several points worth mentioning with respect to this apparent dilemma regarding the 

rule-of-law conditions.  

First, I think there is confusion in the lumping of all these features into the 

category of the rule-of-law conditions. These conditions seem to share the features of 

being necessary for coordinating human behavior well, but some of them seem to truly 

simply be desiderata, i.e. conditions that need to be met to some extent- while others 

seem to operate as on-off switches giving them a feature more appropriate for something 

to be a necessary condition. While publicity and generality seem to be the sort of 

conditions that would be necessary for something to be law, it seems to be sufficient that 

there is some congruity for a system to be a legal system. The reason these conditions are 

often mentioned together is because they are all also needed for effective laws, and 

jointly might even be sufficient for such laws.  

Second, there is further confusion regarding the claim that something is a ‘good 

law.’ In one sense something might meet the conditions of being a good law in as much 

as and to the degree it meets conditions necessary for it to be law. Or put differently, 

something might be considered a good law in as much as it can (effectively) govern 

human behavior. In another sense, something might be a ‘good law’ in the sense that it 

aims at some good- like peace or protection of some human right. In this sense we can 

have a law that is doubly good (it would make sense to say that)- a law that is good in as 

much as it pursues something worthwhile and a law that is good in doing so. These two 

notions of ‘goodness’ are separate. But it is the second of the two notions that is required 

to argue that law and morality have a necessary connection. Scholars like Lon Fuller, 
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Andrei Marmor, Neil McCormick, John Finnis and even maybe Joseph Raz, seem to 

think that the presence of the rule-of-law conditions doesn’t simply mean that the law is 

good in governing human behavior, but that the law is more likely to aim at something 

good.15 For example, some of them would argue that the clarity and generality insure 

fairness and that that in itself is good. On their views (to bunch them unfairly together) a 

society whose laws meet in some meaningful way the rule-of-law conditions is more 

likely to also be a just society. It is in one of these two ways (internal morality or 

likelihood of pursuing ‘the good’) that these scholars believe that the rule-of-law 

conditions guarantee a necessary relationship between law and morality. I tend to 

disagree. In fact, I think that the rule-of-law conditions have various dimensions and that 

it is in one of their dimensions that they act like the necessary conditions for law and that 

it is in another dimension that they might ensure a more just society. Jeremy Waldron 

explains this point clearly when he says that: 

“Even if the same principle of legality [rule-of-law conditions] is both 
tied to law and accorded moral significance, there is the further question 
of whether the ways in which it is tied to law match up with—or indeed 
literally are—the ways in which it is morally significant. Consider the 
principle of generality, for example, which requires that all particular 
legal orders be based on general rules or standards. One can imagine the 
following versions of [this principle]…[a]Generality is criterially 
connected with law inasmuch as law cannot practicably operate without 
general rules. Our concept of a legal system must be the concept of a 
system that can work, and without general rules a legal system cannot 
work…[b] Generality tends to make a positive moral difference to a 
system of rule inasmuch as it associates law with something like Kantian 
universalizability.”16  
 

                                                
15 Lon Fuller, Morality of Law; Andrei Marmor, The Rule-of-law and Its Limits, Law and Philosophy 23 
(1): 1-43, 2004; John Finnis, Natural Law and Natural Rights, 1980; Joseph Raz, The Rule-of-law and Its 
Virtue, in The Authority of Law: Essays on Law and Morality, 1979.  
16 Waldron, Positivism and Legality, 1166.  
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The appeal of this proposal is in the fact that it allows for the most basic principle 

of positivism- namely the separability thesis (in as much as it explains away the appeal 

of the view that rule-of-law conditions are both necessary and necessarily morally 

significant), while it also tries to explain why it is intuitively appealing to think that the 

rule-of-law conditions have moral significance. Holding this view suggests that it is 

possible that a rule meets all the rule-of-law conditions and still fails to aim at something 

morally good.  

Most importantly, for my main argument, I am arguing here that at least some of 

the rule-of-law conditions are in fact necessary for law to be law, but I am not committed 

to them having a moral standing. In fact I believe that in as much as they do it is their 

second dimension that they gain a normative standing (or can be understood as having 

one).   

However, even if we cannot agree on all of this, there is certainly an agreement in 

the literature that meeting some of these conditions is necessary for governing human 

behavior and in the international arena- state behavior. And that is the notion of necessity 

that I claim when I say that rule-of-law conditions are necessary features of 

international law. For ease of reference we may refer to this necessity as instrumental 

necessity. In that sense my argument is compatible with other views on rule-of-law; the 

global justice dilemmas that require governing of human and state behavior via a system 

of rules, must be compatible with the basic rule-of-law conditions in their first dimension 

by definition. In other words, one need not reject my main argument, even if one rejects 

the position that the rule-of-law conditions are analytically necessary conditions for law 

in general and international law in particular.  
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With respect to my main argument, a new problem arises. If I am right that the 

rule-of-law conditions are necessary, but have no moral standing on their own in the 

dimension in which they are necessary, then using them to show some proposed 

principle may not be a law is clearly justified, but it becomes less clear why and how that 

proposed principle may be also rejected (some of the time) as a good principle of justice. 

Simply put, showing something may not be a law does not have a conclusive or maybe 

even great bearing on whether one ought to act in accord with it. However, if the law is 

aiming at something that can be shown as good then it is possible to instill the rule-of-

law conditions with moral relevance. If what one is trying to do via a law is good then 

meeting the rule-of-law conditions is also good. But this obviously doesn’t mean that the 

rule-of-law conditions are somehow morally good on their own. It simply means that a 

morally best law is one that pursues a valuable end and does that well.  

So with respect to my main argument- an incompatibility of a proposed principle 

of global justice with some rule-of-law conditions in their first (criteria) dimension 

makes those principles incapable of finding direct or indirect expression in international 

law or any system of rules comparable to international law. In the case that one can give 

a separate normative argument for why such a global justice dilemma requires 

international law for its solution, this incompatibility with the rule-of-law conditions 

becomes a reason to consider the proposed solution/principle a poor solution to the 

problem and a poor reason for accepting that principle.17  

With hopefully a clearer understanding of the relationship of the rule-of-law 

conditions to law, I now (in section c) turn to a preliminary account of what I take 
                                                
17 I have only addressed here the first ‘half’ of the argument, this last point is not argued for until the 
later/applied chapters.  
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international law to be. I situate the discussion of structures and processes of 

international law in a particular practical issue: secession. I take this particular approach 

in an attempt to keep the complexity of the underlying practical issues at hand while 

engaging in a theoretical analysis, i.e. since we are not only interested in international 

law, but in its relationship to practical problems, I will attempt to keep this preliminary 

account of it focused appropriately by explaining a relationship between international 

law and a practical global justice dilemma.  
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           Secession is just one problem plaguing the international community. It does 

however stand out in its complexity since it seems to embody a variety of other 

problems. In any instance of secession a number of moral and legal dilemmas arise: Is 

such secession just? Ought we to allow unilateral secessions and if so, under which 

circumstances? How ought we to react to violent secession? While there are some 

reasons to think that currently the international community only acknowledges right to 

secession in very limited cases of colonization or reclaiming of annexed territory, there is 

also anecdotal evidence to support the claim that the international community is moving 

towards the acceptance of a right to secession in cases of gross human rights violations 

and other injustices.18 For example, the international community supported the secession 

of Kosovo. The questions that surround the topic of secession are even more pressing 

given the current position of Basques in Spain, Quebecers in Canada, Tibetans in China, 
                                                
18 For more on this see, for example, proceedings of the 29th meeting of the Third Committee, of 57th 
General Assembly of the U.N. Available at http://www.un.org/news/Press/docs/2002/gashc3708.doc.htm, 
accessed April 2011.  
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Chechnyans in Russia, etc. So then, ought we to, as a matter of international law, extend 

the conditions under which secession would be legally justified? Or have we already by 

our actions extended the conditions under which a nation (or some minority) can 

justifiably secede? Furthermore, what will that mean for the role of international law in 

the promotion and protection of sovereignty of individual nations? Most importantly for 

my purposes here, which one of the various “proposed” norms guiding secession can 

actually be institutionalized and successfully? The suggestion that a particular minority 

ought to be able to secede in cases of significant injustices being imposed on them, helps 

little, if at all, for the question of whether we ought to have a norm that would in all 

subsequent cases allow such secession. I believe that if such a norm is not desirable then 

the reasons why that might be the case are not to be found in any further analysis of an 

individual situation, or in any further analysis of human rights and their values, but 

instead in institutional analysis.  

 Secession is an excellent example of a problem in which it becomes clear why 

the institutional features of international law must, at least to some extent, determine the 

justice of possible actions. While it might be (morally speaking) perfectly acceptable to 

allow a part of a state to secede, as a matter of law this is much less plausible or 

advisable. The reasons for this are primarily institutional. By analogy, while simple 

justice requires of us that we punish those guilty of crimes, the presence of an institution 

of criminal law, with its adversarial system changes what “punishing the guilty” might 

entail. Since the criminal legal system is designed to minimize the chances of innocents 

being punished, justice requires of juries and judges to find innocent those that weren’t 

given proper constitutional protection during interrogations even if otherwise they would 
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have found them guilty. In other words, legal/ rule-of-law reasons change what justice 

requires. If what justice requires of us, absent a presence of a legal institution is different 

than what justice requires of us when such institution exists, then the reasons for that 

must be legal/institutional. Legal institutions, with their system of rules, are (when that is 

a part of their goals) in place to promote justice, but they alter what justice requires of us 

in several obvious ways.   

 For example, the rule-of-law conditions require that legal institutions function 

via rules that can change, but not in the same manner that an individual shifts her 

principles when faced with new evidence. It is in the nature of a legal institution, that 

rules of change must be followed for it to be successful. A judge or a subcommittee or a 

vote- something more than reflection is needed. Second, a good rule of personal conduct 

and a good rule of international law will also differ in the range of situations they ought 

to anticipate so as to be useful and effective. Third, given that an institution of 

international law, by definition, attempts to modulate behavior of many cultures by 

consistent rules, rule-of-law conditions require that the institution’s reasons be framed in 

‘language’ (both literal language and metaphorical) that is understandable to all. Fourth, 

the rules must be such that when broken they give clear guidance for adjudication, at 

least in the sense that they give clear guidance when a rule is in fact broken. And while it 

is fine to have separate rules guiding adjudication when a rule is broken (that might even 

be preferable), the importance of a relationship between these is unmistakable. Fifth, an 

international legal institution, or in fact any legal institution, must have a rule of 

recognition. For our purposes this most importantly means that the goodness of a 

particular rule, or its results, is not sufficient to justify that rule’s validity. Sixth, not only 
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must rules be followable, but they need to be followable by most people whom they 

address. Seventh, a system of rules, by definition has some hierarchy among rules; a 

hierarchy that might be justified by a variety of reasons. This means that at any given 

time a whole slew of rules is applicable in a situation, in which absent institutional 

governance only a few immediate rules would apply.  

 The examples go on and on. But the main point in fact is simple: showing that 

human rights or a natural duty of justice requires that we, let’s say, help starving children 

in Africa, or protect them from a massacre, doesn’t conclusively say anything about what 

our international laws ought to be, and it doesn’t conclusively say what in fact is required 

of us in providing for those human rights or in attempting to fend off starvation and 

massacre. In other words, it seems to me that to answer the moral question of what 

international justice requires of us, we must some of the time also answer the relevant 

institutional questions first. 

 To put this last point in a different form: some might argue that in fact presence 

of legal institutions (or institutions in general) does not change what justice requires, it 

just brings in some principles that might otherwise not have been deemed relevant in a 

particular situation. That is absolutely right. And in presenting an analysis of 

international law, I am attempting to justify which other principles are relevant in 

discussions of global justice. But I am also going a step further and arguing that by 

bringing in an analysis of institutional features to the discussion of global justice, we 

have some morally neutral grounds (moral theory neutral) to justify the invocation of 

some, and not other moral considerations.  
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 International law shares at least some basic features with state and municipal 

laws, namely the presence (to a lesser extent possibly) of the rules of recognition, 

adjudication and change. International law consists of agreements between states that 

acknowledge certain rules and whose recognition of those rules is in part what gives 

them (the rules) legitimacy. International law also has basic features of any institution, 

understood as “a complex of positions, roles, norms and values lodged in particular types 

of social structures and organising relatively stable patterns of human activity with 

respect to fundamental problems in producing life-sustaining resources, in reproducing 

individuals, and in sustaining viable societal structures within a given environment.”19 

This, minimal, account of an institution is to a large extent similar to John Rawls’ 

understanding of an institution as a system of rules which are publicly justifiable, and 

that define responsibilities of its members.20  

            In spite of our focus on the necessary features of international law, it is also 

important to have a basic understanding of the way international law works today, in part 

because one instantiation of international law can go far in helping us understand the 

institution.  

Even though the U.N. is not the sole organization of international law, I will 

focus most of my comments on the U.N. since it is the main organization of international 

law. Other organizations and their legal instruments include the Red Cross and the 

                                                
19 Jonathan Turner, The Institutional Order, New York: Longman, 1997, 6.  
20 John Rawls, A Theory Of Justice, Cambridge, Mass.: Harvard University Press, 1961.  
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Geneva Conventions, the Council of Europe, and its conventions, the European Union, 

and its constitution, the Organization of American States, the African Union, etc.  

Sources of international law include treaties and customary norms. In the U.N. 

treaties are drafted by the U.N. and adopted by the General Assembly and then sent to 

states for ratification. While treaties are a large source of international law, customary 

norms also play an important role. Both can work in two ways: either by creating duties 

for states that are signatories or practice such a norm or they can create an obligation that 

applies to all states whether they are signatories, in case of treaties, or practice the norm, 

in case of customary norms. Most commonly, a treaty creates an obligation only between 

the states that are signatories. It is important to note that a treaty may actually codify an 

already existing customary norm.21 

 Treaties are interpreted by other international legislation, and such 

interpretations constitute international law as well. Some laws (like the U.N. Charter) act 

like rules of recognition, and give authoritative interpretation by, for example, defining 

the relationship between international laws. For example, Article 103 of the U.N. Charter 

says that the charter prevails over any other law or norm within the international 

community. It states that “[i]n the event of a conflict between the obligations of the 

Members of the United Nations under the present Charter and their obligations under any 

other international agreement, their obligations under the present Charter shall prevail.”22 

Further  

“the most authoritative collection of rules concerning the interpretation of 
treaties is the Vienna Convention on the Law of Treaties…[t]he principal 

                                                
21 This does not imply that a customary norm is not a valid principle of international law prior to its 
codification.  
22 Available at http://www.un.org/en/documents/charter/index.shtml, accessed April 2011.  
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sources of interpretation include the terms of the treaty, agreements or 
instruments made in connection with conclusion of the treaty, subsequent 
agreements between the parties, subsequent practice in the application of 
the treaty, relevant rules of international law applicable to relations 
between the parties, and any special meaning intended by the parties.”23  
 

Other U.N. instruments of international law include the International Bill of 

Human Rights, which is comprised both of treaties like Covenant on Civil and Political 

Rights, and customary norms like the Universal Declaration of Human Rights.   

Customary norms are, as I have mentioned, a large source of international law 

and customary norms often find form not simply in treaties but also in resolutions, 

declarations, etc. A rule becomes a customary norm when it is used and accepted widely. 

In the cases of international customary norms the rule applies to all, except in cases when 

a nation, state, or a group has consistently opposed the norm. A good example of a 

customary norm is the norm which prohibits genocide. The legal and political behavior 

of states has solidified this norm as a custom. This norm is furthermore a jus cogens 

norm (if there are such things as jus cogens norms at all). “A jus cogens norm is a 

peremptory rule of international law that prevails over any conflicting international rule 

or agreement. It permits no derogation, and can be modified only by a subsequent 

international law norm of the same character.”24 

International law is interesting and different not only in its reliance on customary 

norms, but also in its structure; since international law largely lacks courts (or it used to) 

                                                
23 David Weissbrodt, Joan Fitzpatrick, and Frank Newman, International Human Rights: Law, Policy, and 
Process, Lexis-Nexis, 3rd. edition, 2001, chapter I.  
24 Weissbrodt, Fitzpatrick, Newman, International Human Rights, chapter I. The question of interest to us 
is whether the recent behavior of states towards certain secessions constitutes an emergence of a customary 
norm which would allow for secession, recognition and maybe even intervention in cases of systematic 
human rights violations towards the groups that wants to secede.  
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much of the interpretative tasks has been performed (in the U.N.) by various committees 

and sub-committees. 

Regarding enforcement and adjudication, the institution of international law does 

not have many structures parallel to municipal law. For example, most human rights 

treaties are enforced by self-reporting to various committees. However, there are some 

courts like the International Criminal Tribunals for the former Yugoslavia and for 

Rwanda and the International Criminal Court. The ICC has been in existence for a very 

short time and is in the process of adjudicating a variety of cases including cases of 

human rights violations in Darfur. Unlike the Internal Criminal Tribunals the ICC is 

permanent, and based on a treaty. The ICC has already helped shape and clarify 

customary norms. But international courts are not the only mechanism for adjudication. 

Domestic courts have sometimes also relied on international laws.  
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Much of this traditional understanding of international law, however, is changing. 

Legal decisions seem to be more often than before sought in international forums rather 

than state forums. This is partly due to the changes in the character of the problems 

facing society today. There are not only natural problems, like environmental changes 

and widespread war, etc., but in addition there are many ‘new’ social entities like 

military contractors or multinational corporations that require international (or global) 

actions and laws. As the control of law making, changing and adjudicating shifts away 

from the state, so does the theorizing about what international law is (although mostly 

among political theorists, and much less so among philosophers). Some go as far as to 
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argue that ‘international law’ is a misnomer and that “the world is witnessing a move to 

cosmopolitan law.”25 Both those that think that we are witnessing the change to a 

cosmopolitan law and those that think that in fact we are seeing a shift towards a global 

empire seem to think that the discourse about sovereignty and international law is 

becoming irrelevant. I think that those arguments miss the mark. Even if these shifts are 

occurring, and outside a particular group of political theorists (and a few legal scholars) I 

do not think there is anything close to a consensus on this issue, there are many reasons 

to examine the structures of international law and its relationship with sovereignty. One 

of the basic suppositions I start from and depend on in much of my thinking is, however, 

not in dispute: whatever international law is, it is that which exists between entities 

(states, now) with a certain level of sovereignty.26  

The fact that I believe that some of these scholars have gone a step too far in 

claiming that we are moving to a cosmopolitan world or a single empire-ruled world, 

doesn’t mean I do not take seriously their assertions about the fact that the international 

legal (or global legal) order is changing before our very eyes and growing into something 

stronger and more relevant than as little as a decade ago.  

With all of this in mind, if what I define as international law presupposes some 

level of sovereignty, it might be helpful to specify what I take sovereignty to be. For my 

purposes here I may embrace any one understanding of sovereignty which is consistent 

with the claim that presence of discrete sovereignty is a necessary feature of international 

law. The two understandings that I think both capture the most essential bits can be 

                                                
25 Jean L. Cohen, Whose Sovereignty; Empire Versus International Law, in Christian Barry and Thomas 
Pogge, Global Institutions and Responsibilities, Oxford: Blackwell Publishing, 2005, 159-190.   
26 I will say more about ‘types of sovereignty’ when I discuss Allen Buchanan’s work shortly.  
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called the dominant or traditional view and the soft sovereignty view. The first of the 

views (the traditional view) requires the following features for sovereignty: “A is 

sovereign over B if and only if: 1) A is a governmental body or officer, 2) B are persons, 

and 3) A has unsupervised and irrevocable authority over B,” at least in certain respects. 

According to Thomas Pogge that is authority to lay rules for conduct, judge compliance, 

enforce rules through prevention, preemption or punishment and to act on behalf of the 

persons it has authority over.27 Some might add to this list things like coercive exclusion 

of other authorities. Allen Buchanan, for example, thinks that is one of the conditions 

that the dominant and traditional philosophical view hold for legitimate authorities, while 

Thomas Pogge seems to think that is a feature of absolute sovereignty. On this traditional 

view, there is a sovereign for almost each human being and each bit of territory has only 

one sovereign ruling over much of its activities.28  

On the other end of the spectrum form the traditional view of sovereignty is what 

I call ‘soft sovereignty,’ which also has several iterations. This is a type of state 

sovereignty that might result from a “vertical dispersal of sovereignty” that Thomas 

Pogge suggests in his “Cosmopolitanism and Sovereignty,” (the basic idea is that 

sovereignty is not concentrated on one level- the state), or the type of sovereignty that 

Allen Buchanan suggests in his “Justice, Legitimacy, and Self-Determination.”29 Pogge’s 

‘vertical dispersal’ is meant to suggest that different features of sovereignty would 

belong to different entities- some to the state, some to regional organizations and some to 

international global order. Buchanan’s suggestion is to ‘soften’ to some extent the notion 

                                                
27 Thomas Pogge, Cosmopolitanism and Sovereignty, Ethics, 103 (1), Oct, 1992, 57.  
28 Ibid., 58. 
29 Allen Buchanan, Justice, Legitimacy and Self-Determination: Moral Foundations for International Law, 
Oxford: Oxford University Press, 2004.  
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of sovereignty and include a remedial right to secession (in cases of serious injustices), 

thus acknowledging that the right to rule with sovereignty is a right built on the respect 

for basic human rights. A part of Buchanan’s argument is simply meant to capture the 

already practiced fact of sovereignty needing international recognition.30 Ultimately, it 

does not matter which one of these notions of sovereignty we assume, all I do assume is 

that presence of one of these forms of sovereignty is necessary for what international law 

is.  

In addition to those that argue that state system is outdated and international law 

non-existent, there are those that believe that theorizing about either is morally suspect.31 

I have three points to make with respect to the concern that theorizing about international 

law which assumes state systems is starting off with a normatively bad premise. First, if I 

am right factually, about the fact that we are not (at least yet) in a world of an empire or 

one world government with one global law then learning how to reform the system we 

do have either by moving it closer to a global legal order or away from it has obvious 

value. Second, I think such concerns are based on mistaken assumptions “that for it to be 

reasonable to develop a moral theory of the international system, the system must be 

legitimate…this assumption is too stringent. The only requirement is that the existing 

system…must not be so morally defective as to make the provisional pursuit of justice 
                                                
30 Buchanan on the concept of regional legitimacy in Justice, Legitimacy and Self-Determination, 262.  
31 I do assume that some sort of sovereignty is necessary for international law. But I want to make it clear I 
do not believe that this commits me to the view that the best way to pursue human rights is necessarily 
though state systems (nor that it isn’t), all I am committed to is a simple claim that were we to do away 
with sovereignty and state-system, international law would be so grossly changed it would not be that 
which I am discussing here. Charles Beitz alludes to this same concept in Cosmopolitanism and Global 
Justice, .Journal of Ethics 9 (1-2), as well as in The Moral Standing of States Revisited. Ethics and 
International Affairs 23 (4):325-347 Buchanan discusses it both in the Justice, Legitimacy and Self-
Determination book and in the Recognitional Legitimacy and the State System, Philosophy and Public 
Affairs, 28 (1), Winter 1999. My assumption is that the facts necessary to affirm the need for international 
law are not facts about a state-system, but about value pluralism and the claim that pursuing those various 
(different) aims is at times best served by different tools.  
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within it morally impermissible, and it must have the capacity for progress toward 

justice.”32 The fact of value pluralism and the entailed need for some sovereignty is one 

reason to believe that the (state-based) system is not necessarily ‘morally defective,’ i.e. 

that it can provide some tools of international justice that a unified global order might 

not. Third, and possibly the most important response to these critics’ concerns combines 

the previous two responses; it is that my project is to justify a need for an international 

law based on claims neutral with respect to any moral system. The assumption of states, 

or sovereign entities, is only an assumption of value pluralism with the added claim that 

the need for coordination of efforts is a necessary fact of our world. Some scholars, 

including Buchanan and Rawls, further argue that territorially sovereign units are 

required for natural resources to be used responsibly. This arrangement, according to at 

least Buchanan, will prevent a tragedy of the commons. But I need not argue even that 

much, so as to be able to justify the assumption that given pluralism of values, some 

level of territorial integrity is better than none.33  

So far I have tried to explain the main elements of my main claim (rule-of-law 

conditions, international law, etc). In the last section of this chapter I try to separate my 

type of ‘institutional analysis’ from others present in the literature. I contrast my claims 

about institutional structure limitations on global justice, with those of John Rawls, 

Thomas Pogge and Allen Buchanan. All of these scholars have in some way engaged the 

institutional analysis relevant to international justice, but have also all fallen prey to the 

                                                
32 Buchanan, Recognitional Legitimacy and the State System, 74.  
33 Ibid.,  75-76. Also John Rawls, The Law of Peoples, with the Idea of Public Reason Revisited,  
Cambridge, Mass.: Harvard University Press, 1999, 42-43. They both in different ways suggest territorially 
sovereign units might be required to “ensure that natural resources are used responsibly. A world divided 
into "peoples" with their own territories is one in which the costs of using resources will be privatized to 
peoples, and this arrangement will pre- vent a global tragedy of the commons.”  
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assumption that institutional structures can be fully determined (or ought to be fully 

determined) by natural duty or similar conceptions of justice. I instead argue that what 

justice requires of us is in part determined by the relevant international structures.  
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By giving an institutional analysis of international law I hope to create one tool 

that can help in justifying certain requirements of global justice and particular 

instruments for the accomplishment of those requirements.  I believe, as I have already 

mentioned, that this sort of an approach has been widely ignored among scholars and 

that the most common approach has been one in which a certain human right or duty has 

been justified and then shown to apply across borders. This argument has consistently 

and often without any supporting reasons been seen as sufficient to support the claim that 

international law ought to pursue this or that goal and do so in a particular way. With the 

exception of a few scholars, many of those that do engage with issues of global justice, 

take a wide circle around international law all together. Some (the few exceptions) have, 

however, engaged in the institutional analysis, broadly construed, and have discussed the 

issue of international law, one way or another. The three scholars that have done this in a 

way that warrants discussion here are John Rawls, Thomas Pogge and Allen Buchanan.34  

                                                
34 Warrants such discussion because their analyses at times share my motivation and at times make 
mistakes I attempt to remedy here.  



 31 

))7*:%,"*G-642*-"&*1,/*5-6*%3*=/%.4/2*

John Rawls starts on his path to principles of international justice from the well-

known claim about the correct approach to reaching such principles of political justice; 

namely from his rejection of comprehensive moral doctrines as grounds for such 

principles and his acceptance of public reason whose content is given by “a family of 

reasonable political conceptions of justice.”35 He believes that it is possible and valuable 

to give a standard of justification that all citizens qua citizens could accept (or all (liberal 

and decent) peoples qua peoples can accept). In A Theory of Justice, Rawls gives us 

principles of justice which guide the way domestic institutions hang together to create 

background justice. He utilizes the original position as a mode of representation of the 

argument which justifies his selection of the two principles of justice as fairness for a 

democratic society.36 These two principles of justice are not meant to guide our behavior 

or even directly inform particular principles regarding particular dilemmas. Instead, these 

are meant to help us evaluate and justify certain basic institutions of the society and the 

way they work together to achieve background justice. The focus on the way the basic 

institutions hang together is essential for our ability to claim that there can be such things 

as political principles of justice. After all, in the original position, we are only meant to 

agree on the basic rules around which we arrange our institutions. The original position 

and the veil of ignorance are in this way meant to model what counts as fair bargaining 

regarding the principles of justice for a society. Most importantly, the original position 

                                                
35 John Rawls, The Law of Peoples, 133. These eight principles will be enumerated shortly.  
36 “(a) Each person has the same indefeasible claim to a fully adequate scheme of equal basic liberties, 
which scheme is compatible with the same scheme of liberties for all; and (b) Social and economic 
inequalities are to satisfy two conditions: first, they are to be attached to offices and positions open to all 
under conditions of fair equality of opportunity; and second, they are to be to the greatest benefit of the 
least advantaged members of society (the difference principle).” Rawls, Justice as Fairness, 42 
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and the veil of ignorance are meant to model what counts as acceptable reasons one can 

put forth in justifying one principle of justice over another. In this classically procedural 

way, the fairness of the process insures the justice of the resulting principles. 

Because of reasonable pluralism that exists in each society, Rawls and other 

political liberals believe one must not strive for principles of justice that would flow 

from some sort of a comprehensive moral doctrine that can be objectively justified and 

that would give us a ground norm from which all other principles are to be justified. 

Instead, the sort of soundness one seeks in their argument for principles of justice is 

public soundness. What makes a premise in such an argument true is ability to give 

public reasons in support of it. These are reasons that a reasonable and rational 

individual would accept as good reasons.  

The original position takes as its subject the basic structure of society and it acts 

as a mode of representation of the argument supporting the justice as fairness principles 

of justice. In the original position, representatives of family units pick between various 

principles of justice. Given their rationality, reasonableness and a certain level of risk-

aversion (which is indicative of the reasonableness and rationality) Rawls argues they 

would pick the two principles of justice as fairness over any other principle.  

He uses this same method to come to a set of principles of international justice, or 

what he calls the law of peoples. So as to get to the law of peoples then, we put ourselves 

(on Rawls’ account) in a second original position, where representatives of each liberal 

or decent peoples would bring their varying yet reasonable principles of political justice 

and varying yet reasonable pictures of a well-ordered society to the table. From here 
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Rawls seems to think we can get to the eight principles of the Law of Peoples. Among 

these he includes the following: 

“Peoples are free and independent, and their freedom and independence is 
to be respected by other peoples. Peoples are to observe treaties and 
undertakings. Peoples are equal and are parties to the agreements that 
bind them. Peoples are to observe a duty of non-intervention. Peoples 
have the right of self-defense but no right to instigate war for reasons 
other than self-defense. Peoples are to honor human rights. Peoples are to 
observe certain specified restrictions in the conduct of war. Peoples have 
a duty to assist other peoples living under unfavorable conditions that 
prevent their having a just or decent political and social regime.”37 
 

In a very important sense, Rawls’ principles of justice both for the domestic 

society and for the society of peoples are directed at institutions. They aim at the good of 

the institutions, not because Rawls believes that the good of the institutions is somehow 

prior to the good for individuals, but because of the types of arguments and reasons that 

can be given in support of principles of justice for institutions. Namely, reasons that can 

be accepted in a pluralistic society. 

It is important however to note that Rawls is neither in A Theory of Justice, nor in 

the Law of Peoples after principles of justice for an institution (which I am in fact doing), 

but instead he is after principles that guide the way institutions fit together. In other 

words, his principles of justice are most certainly meant to be seen as limiting factors for 

individual institutions but are not sufficiency conditions for their justice. To clarify, for 

Rawls, institutions can have additional principles that are set by their individual goals. In 

fact the justice of no institution (with the possible exception of domestic law) is solely 

determined by the two principles of justice as fairness (a religious institution has 

additional goals for example). So then it is important to keep in mind that his principles 
                                                
37 Rawls, Law of Peoples, 37.  
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of international justice, are, at least in one sense, not directly nor solely aimed at the 

institution of international law, but are instead directed at the way this institution hangs 

together with individual domestic laws, and other organizations including IMF, World 

Bank, multinational corporations, etc.  

But in another sense the principles from the Law of Peoples seem to be more 

particular and less general (than the justice as fairness principles) and in that sense they 

seem to be policy suggestions for international law at times. I believe that such particular 

principles can only be reached after some more general principles of justice are sifted 

through with necessary features of international institutions as limiting factors. In fact, I 

think his principles of international justice ought to be more general (and can only be 

justified by his method in the more general form), and can result in particular mandates 

regarding intervention, war, etc. only after features of the institution of international law 

and other institutions of international community are taken into account. The principles 

he comes up with (these eight principles) would then more properly be principles for the 

institution of international law (i.e. local global justice), while the second original 

position would justify more general guiding principles for the law of peoples (the ones 

that would be akin to the two general justice as fairness principles).  

One might respond here that Rawls is not primarily concerned with international 

law, but principles of justice for the international community. After all, Rawls does 

acknowledge a difference between international law and law of peoples. But while he 

acknowledges this difference it is not always clear how he thinks these two ought to be 

related. In his lectures on the law of peoples Rawls says the following:  

“Finally, I note the distinction between the law of peoples and the law of 
nations, or international law. The latter is an existing, or positive, legal 
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order, however incomplete it may be in some ways, lacking, for example, 
an effective scheme of sanctions such as normally characterizes domestic 
law. The law of peoples, by contrast, is a family of political concepts with 
principles of right, justice, and the common good, that specify the content 
of a liberal conception of justice worked up to extend to and to apply to 
international law. It provides the concepts and principles by which that 
law is to be judged.”38  
 

I agree with what Rawls proposes here regarding the relationship between the law 

of peoples and international law, but it seems to me that he fails to employ this 

distinction correctly in giving us the eight principles of justice and claiming they are 

supported by the second original position. As I have mentioned above, I hold that the law 

of peoples should consist of more general principles (then the eight proposed) and that 

the particular principles (like the eight proposed ones) ought to be justified by an appeal 

to those principles of justice and particular institutional features which are necessary 

(like the ones I will give here for international law).  

In other words, the relationship between domestic principles of justice, state law 

and other institutions should be similar, I believe, to the relationship between the law of 

peoples, international law and other international institutions. We ought not to see the 

principles of international justice and international law as coextensive.  Just like Rawls 

believes that in the case of domestic institutions the principles of justice for a particular 

institution are not exhaustively informed by general principles of justice, so we ought to 

believe that his method can only give us general principles of international justice, that 

need to be sifted through institutional structures and processes so as to formalize the 

practical and particular principles of international justice. Once we for example add the 

                                                
38 John Rawls, Law of Peoples in Politics of Human Rights, Belgrade Circle Journal 3, Belgrade, YU: 
Belgrade Circle NGO. 
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understanding of the particular and unique goals of an institution like international law, 

we also add a form and a limiting condition on how the general principles of justice can 

be understood. In Rawlsian terms, and as an analogy, what I am suggesting is the 

following: in the case of domestic justice, Rawls uses the original position to justify the 

difference principle (the second principle of justice as fairness, see footnote 35), and he 

then uses the existing taxation institutions to propose that an inheritance tax would be a 

way to achieve distributive justice. But of course since the existing taxation institutions 

are only justified on contingent grounds, obviously what the difference principle requires 

of us would change in different societies. Now imagine if we could show that the 

taxation institution (or some such institution) was a necessary feature of a particular 

society, or that certain structures we are now familiar with as tax structures, could be 

justified on grounds separate from any particular version of justice; we would then have 

reason to think that the inheritance tax was not just a possible means to the general 

principle of distributive justice, but a necessary means to it. In other words, what that 

principle actually means would be given a different content. Furthermore, we would 

have reasons to think that the difference principle might be wrong if such necessary 

structures were incompatible with putting that principle into practice. 

This is why I argue that Rawls ought not to think that the second original position 

can justify the eight principles of international justice he proposes. It can only justify 

some more general principles which can, aided by the analysis of necessary institutional 

features, give us some more particular principles (some of which might turn out to be 

those he lists in among the law of peoples principles). One reason why Rawls failed to 

see this disanalogy between the implications of the two original positions is that he 
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jumped a few steps from the second original position to the eight principles of 

international justice by turning to “familiar principles” of international law.39 

Ultimately, it seems to me that Rawls’ attention to institutional structures (and 

pluralism as a necessary fact) is a good stepping stone for the appropriate analysis of 

international justice, but that it falls short of truly acknowledging the importance of 

necessary institutional structures to what counts as just.  
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Before I turn to the content of Thomas Pogge’s view, I want to point out that he 

(with Christian Barry) along with Allen Buchanan, John Tasioulas and a few others, has 

in fact acknowledged the downfalls of any approach that attempts to come to principles 

of global justice without an appeal to international institutions. In fact, Pogge and Barry 

argue that global justice discussions are in fact discussions about how ought we best to 

change international institutions. They furthermore stress the fact that evaluating 

“mundane conduct options,” in fact requires sometimes evaluating institutional 

structures. And as all of these scholars mention, among philosophers this institutional 

analysis seems to be forgotten to the detriment of their theories; instead they have 

focused on “abstract ‘duties of justice’ to promote fairer global rules and institutions.”40 

But, as I have said all along, it seems to me that even these scholars that insist that ‘good 

theories’ of global justice must turn to institutions and wonder whether their principles 

are enforceable or practical, nonetheless frown at too significant of a reliance on 

institutional structures. They worry that theorizing about global justice will become too 

                                                
39 Rawls, Law of Peoples, 36-37. 
40 Barry and Pogge, Global Institutions and Responsibilities, Introduction, 1.  
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reliant on already present structures and policy discussions. And that is an important 

concern. But it presupposes that the present institutional structures are just that- 

temporary and almost infinitely reformable- and that what global justice theorizing 

requires at most is a set of ways to put those principles into action, i.e. at a minimum a 

way to use current structures to achieve maybe some new proposed institutional 

structures. But what all these theories and scholars seem to fail to consider are the 

limitations that necessary structures and processes of international institutions put on 

principles of justice. Furthermore, many of these scholars (Allen Buchanan and Thomas 

Pogge among them) seem to think that features that global institutions share are more 

important than those they do not, and that there are more advantages to considering 

global institutions together rather than separately. While I am not wiling to commit to the 

claim that this is a wrong approach, I do think that we can with confidence say that, at a 

minimum, there are certain discussions about global institutions best approached by, for 

example, looking at monetary institutions separately from military institutions, etc. With 

these preliminary remarks about what Pogge considers, in part, to be the relevance of 

‘institutional analysis,’ I now quickly turn to a few remarks about his views on the 

matter. 

Pogge keeps the relevance of institutions in play in discussions of global 

distributive justice in part by asserting that it is exactly the fact of interaction (a fact 

which is stronger today than it was a hundred years ago) that is essential for the move 

from the fact like ‘do no harm’ to the call for helping the world’s poor.41 For Pogge the 

fact of interaction and the fact of basic human needs overrides any sort of state-focused 
                                                
41 Thomas Pogge, World Poverty and Human Rights: Cosmopolitan Responsibilities and Reforms, Oxford: 
Blackwell, 2002. Also Thomas Pogge, Real World Justice, The Journal of Ethics, 9 (1-2), 29-53, 34.  
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analysis of justice- like that of Rawls in A Theory of Justice. Applying different 

principles (in kind different rather than practically different) to the society of peoples and 

within a state seems somewhat arbitrary to cosmopolitan thinkers like Pogge.42 One 

justification of this move away from applying liberal principles of justice to a society and 

only then to society of peoples is the rejection of Rawls’ understanding of the basic 

structure (the topic of the original position argument). Pogge argues that what defines it 

(the basic structure) is not some arbitrary notion of nationality, but the fact of interaction. 

Pogge relies on the facts of trade and international law to show why the basic structure 

should be understood more broadly. This leads Pogge to suggest that “we, the privileged 

citizens of powerful and approximately democratic nations- share a collective 

responsibility for the justice of the existing global order and hence also for any 

contribution it may make to the incidence of human rights violations.”43  

To embrace this sort of cosmopolitanism is to believe in changing the world as it 

is today (in which we place high value on duties owed to fellow citizens but not non-

citizens) to the world which acknowledges cosmopolitan values. Pogge argues for one 

value around which all peoples can be organized, and he further argues that that this 

value (in a well-ordered world) is not prudential or simply one of self-preservation, but 

instead a genuine, moral commitment to some principle of justice (this is in part what 

makes them reasonable).44  

Pogge practically embraces (at least to some extent) some of the basic claims I 

make here about the role of institutional structures in discussions of global justice. 

                                                
42 They will obviously be different in practice given the institutions available. 
43 Pogge, Cosmopolitanism and Sovereignty, 53.  
44 Thomas Pogge, Realizing Rawls, Ithaca, N.Y.: Cornell University Press, 1989.  
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Consider for example, his reliance on international structures in arguments regarding 

what justice requires.  

The relationship between, what Pogge calls institutional vs. interactional 

cosmopolitanism, could help further explain the similarities and differences between our 

two approaches. Institutional cosmopolitanism (this distinction can really apply to any 

theory of global justice) is focused on second-order principles of justice that focus on 

institutional design and propose principles for institutional schemes. An interactional 

principle focuses on human conduct and what he calls, basic principles of ethics.45 Pogge 

focuses on the institutional cosmopolitanism, believing unlike some, that these two are 

not incompatible approaches.46 I too worry about institutional principles, but believe they 

can actually guide interactional principles to an equal extent as interactional principles 

guide institutional. To explain, on Pogge’s institutional cosmopolitanism view, human 

rights constrain institutional processes and structures (shared practices), and on my view, 

institutional necessary structures constrain what human rights entail.  
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Allen Buchanan’s main goal, in much of his work (on international justice), has 

been to give a set of moral principles that are sensitive to present institutional schemes in 

an attempt to come up with specific policy suggestions to difficult global justice 

dilemmas. So for example, with respect to secession, Buchanan argues that most of the 

discussions fails to be sufficiently institutional. Most literature, he argues, discusses 

                                                
45 Pogge, Cosmopolitanism and Sovereignty, 50.  
46 See Liam Murphy, Institutions and the Demands of Justice, Philosophy and Public Affairs, 274: 251-91.  



 41 

secession as a question of moral claim-right (asking questions about moral permissibility 

to secede and obligation to help), and ignores the fact that questions of independence are 

necessarily questions of statehood and as such are necessarily institutional.47 Without a 

commitment to what ‘statehood’ means and entails, one cannot have a well-reasoned 

argument for or against a right to secede. He thinks that we need to have a stand on 

institutional issues like legitimacy of statehood before moving on to some of the 

questions of a moral claim-right for independence. This notion that we may not “first 

determine a pure, noninstitutional moral right to secede, and then, as a separate task, 

determine whether institutionalizing it makes sense,” echoes almost perfectly my starting 

motivation.48  

The theory he offers is one based on a Natural Duty of Justice, a claim that we all 

have a limited obligation to help ensure that all persons have access to institutions that 

protect their basic rights.49 This, he believes can give us sufficient grounds to explain 

which institutions and in which forms are justified. From here, he thinks, we can get to a 

justification of certain forms of sovereignty and a rejection of certain foundations of 

legitimacy for international law.  

He further suggests that the principles we come up with ought to be feasible, in 

the sense of compatibility with human psychology, accessible, in the sense of possibly 

achievable (there must be a route from A to B), and morally accessible, in the sense that 

this route cannot along the way have unacceptable moral costs.50 Furthermore, any more 

specific principles for reform must be, what he calls ‘minimally realistic’ and consistent 

                                                
47 Buchanan, Justice, Legitimacy, and Self-Determination, 24.  
48 Ibid., 27.  
49 Ibid., 27. 
50 Ibid., section on regional legitimacy among others, 262.  
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with well-entrenched morally progressive international laws. A principle is minimally 

realistic if it has a chance of being adopted and it is morally progressive if it serves the 

goal better than status quo.51 These conditions seem to indicate Buchanan’s attention to 

institutionally sensitive analysis.  

The basic argument from the natural duty of justice proceeds from the claim we 

have an obligation to assure access to just institutions together with the claim that 

international law is one such institution to the claim that justice must be the goal of 

international law. Building from that claim and filling out what justice requires in part by 

elaborating on what natural duty of justice entails, Buchanan attempts to build up useful 

prescriptions (ones that would meet the above conditions of feasibility, etc.) for 

international law. The filling out of the notion of justice for international law requires, 

according to him, a clear explication of human rights. Here too, he attempts to, or claims 

to, rest their content on institutionally sensitive grounds; he distinguishes between a 

moral concept of human rights and an institutional one, and focuses on the second of the 

two, at least in one sense. For him respecting human rights means “acting in ways that 

provide exceptionally strong protections for certain interests,” namely those necessary 

for a decent human life, implying that institutions need to be arranged in such a way so 

as to be able to provide such protection. Finally, with these basic tools in hand Buchanan 

goes on to develop a particular notion of political legitimacy for a state and for 

international legal order. In doing so he commits himself to a specific view on at least 

one global dilemma, that of secession and the value of self-determination. In several of 

his works, including “Theories of Secession,” he proposes that we have reasons to think 

                                                
51 Allen Buchanan, Theories of Secession, Philosophy and Public Affairs 26 (1):31–61, 42.  
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secession is a remedial right only, meaning, it is only a right in the cases of severe abuse 

of human rights, etc. He comes to this conclusion, through an analysis of what human 

rights require, but while paying attention to the above institutionally sensitive conditions 

of minimal realism, progressivism, feasibility, etc. 

As I have already stated, I share the motivation that seems to propel Buchanan’s 

work, that of institutional sensitivity in proposals for reform. It is surprising how often 

ignored is the fact that we may not assert content for issues of international justice, 

without having a certain view of political legitimacy, or a commitment to a particular 

institutional organization. But the difference between my and Buchanan’s proposals is 

that I go further in asserting that it is not some basic moral principle, like that of natural 

duty of justice, that justifies structures of international law which in turn justify one 

theory of secession over another. Instead, I argue that if we can affirm the need for (even 

a stripped down version of) international law on grounds other than some basic moral 

principle, then those structures which are made necessary by such argument in turn act as 

content-givers or at least constraints for principles of international justice. Engaging in 

such dialectic reasoning not only at the stage of policy and reform building seems 

beneficial if possible. In other words, it is not that natural duty of justice informs solely 

what goals international law ought to take up, but instead, it is already justified structures 

of international law that we can turn to so as to affirm the ability to bring about justice, 

in the sense of protecting human rights, and it is through this that we can affirm what in 

fact is required of us. One reason, I think, why scholars shy away from this approach is 

that not all institutions can be justified on morally neutral grounds. But it doesn’t follow 

that then all institutions must be justified the same way; by appeal to some moral 
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groundnorm. State (and thus its rules) as well as international legal order can be justified 

I believe by an appeal to necessary facts about coordination problems, scarcity of 

resources, underdetermination of justice, pluralism of aims and values, etc.  
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In the following two chapters I attempt an analysis of the institution of 

international law. This analysis focuses on two central questions: the goals and the 

legitimacy conditions of international law. In the second chapter, I address the goals of 

international law. By showing that we have good reasons to think that international law 

has peace and justice as its main goals, I am able to later argue that incompatibility with 

necessary features of international law has significance not only for policy suggestions, 

but for feasibility and moral standing of arguments in support of proposed principles of 

global justice.  

In chapter III, I turn to the question of legitimacy of the institution of 

international law. After filling out the notion of a right to rule I offer a preliminary list of 

conditions that an institution of international law needs to meet in order to have the 

authority it purports to have. This list is an implication of the assertion that effectiveness 

(which also embodies a relative efficiency) is a sufficient condition for legitimacy of any 

legal institution which aims at justice. I argue that conditions that improve effectiveness 

of an institution in this context are those that would maximize peoples’ commitment to 

such an institution without thereby compromising its goals of peace and justice.  

In chapter IV, I attempt to show how this basic understanding of international law 

can help in accepting some and rejecting other proposals for reform. I specifically look 
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to just war theory and more precisely the doctrine of moral equality of combatants, and 

ask whether we can reject certain views about the moral equality of combatants as non-

starters from an institutional point of view. I reject proposals supportive of the principles 

of inequality of combatants, which I ground in the analysis of international law built in 

preceding chapters.52 

In chapter V, I turn to the question of secession. I think it is no accident that of all 

the dilemmas facing us today in the international arena, there is much discussion about 

this one. In dealing with secession one must answer questions about self-determination, 

minority rights, borders, immigration, recognitional legitimacy, etc. I use the reasoning 

developed here and in chapters on goals and legitimacy to ground reasons for rejecting a 

wide right to secession.  

Ultimately, my hope is to acknowledge that injecting esoteric notions of human 

needs or rights into what scholars seem to see as a vacuum and theoretically standing up 

whole institutions, and basic structures on them, is neither beneficial nor right. In what 

follows I hope we find one tool to limit the field, of not only proposals for reform and 

particular policy suggestions, but a tool to limit the field of theories of justice, to only 

those that acknowledge the necessarily present web which can be justified on grounds 

neutral with respect to any one moral theory or understanding of human rights. We have 

been asking all along: what institutions best serve basic human rights, and we ought to 

keep on asking that question, but we also must ask: what can necessary features of well 

justified institutional structures tell us about our obligations with respect to those human 

rights?  

                                                
52 Jeff McMahan, Killing in War, Oxford: Oxford University Press, 2009.  
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In our attempts to ascertain in which way an institution and its structure could 

affect the morality of a particular action (generated by that institution) one of the key 

ingredients becomes the goal of that institution. I have already, in chapter I, explained in 

broad strokes some of the ways in which institutional structure can affect what counts as 

the best rule in a particular situation or what counts as the best way to act on a particular 

moral principle. In this chapter I focus on one aspect of that structure: the institutional 

goal. There are two main reasons I turn to international law’s goals, in spite of my 

overall focus on necessary features (I am not purporting that any normative goals are 

necessary features of international law). First, I think that focus on the rule-of-law 

conditions and some other basic facts (like pluralism of aims and values, and the 

persistence of coordination problems) can help us give better justification for the claim 

that international law ought to pursue peace as well as justice as its main goals. The 

reason I focus on necessary features of international law that can do that is because it 

allows us to ask not only: what is worth pursuing in the international arena, but also what 

is a legal institution well suited to pursue? Second, while focus on the necessary features 

of international law can get us closer to answering whether a particular principle ought to 

be law and could it ever be law; if we are to argue that its inability to be law has moral 

standing then that argument has to be grounded in reasons why one ought to have a law- 

and an international law- as a norm to govern that particular behavior. The normative 

argument given in support of the claim that it is better to have an international law 

governing particular set of actions, than not, is partly going to depend on the main goals 
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of international law as an institution and partly it might depend on claims about what that 

particular law attempts to deal with. So for example, for situations like war, humanitarian 

military intervention, secession and others, which are defined in institutional terms, it is 

much easier to argue that they ought to be governed by international law than it is for 

situations that are not defined by institutional relationships.  

In attempting to justify my main claim that both peace and justice are appropriate 

goals of international law, I first ask a methodological question: what is the best way to 

ascertain the goals of international law?53 I argue that a dialectical approach between 

showing that a goal is valuable, and showing that a particular institution is best suited to 

promote that goal, is necessary. Second, I argue that the goals of peace and justice can 

conflict, but are not incompatible as goals of the same institution as long as there is a 

well reasoned principle by which we decide whether to, in a given situation, pursue 

peace or justice. Third, I argue that what counts as global peace and what counts as 

global justice is partially determined (more precisely, it is limited) by international legal 

structures and processes.54 In a way, I am going to argue on a broad scale the same point 

I argue later on an individual-law scale; what counts as right in institutionally given 

circumstances is limited by necessary features of those institutions.  

                                                
53 In attempting to offer reasons in support of my main claim (i) that both peace and justice are proper 
goals of international law, I also argue that (ii) international law is the best way to pursue these goals (or at 
least certain aspects of these goals) and (iii) that that fact changes or ought to change our understanding of 
what international peace and international justice are, and what actions are required of us (states and 
individuals) in their pursuit. 
54 As it will become clearer as I present my argument, when speaking of international justice I primarily 
worry about basic human rights. I leave the discussion of distributive rights somewhat open, and 
understand them as part of an ‘international justice’ only in as much as they are required for the practice of 
basic human rights. I ought to note that does not mean I do not hold distributive rights to be utterly 
important, only that I feel they require a dissertation of their own to be fairly addressed.  
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In the first section, section a, I ask when is international law better at achieving 

peace and certain aspects of international justice (as compared to state law and foreign 

policy alone). Many have approached this question by first asking about the appropriate 

principles of international justice and then arguing that any international institution ought 

to take those up as its main goals (I discuss those approaches in sub-section i).55 I, as 

already stated, believe that the answer to this question must be sought through a 

dialectical approach and that what the goals of international law are, can only be 

meaningfully filled out by understanding the answer to what a world-spanning, legal 

institution can do well. Showing that we ought to as states and individuals pursue justice 

does not sufficiently justify the claim that justice ought to be the primary goal of 

international law. So then before answering the question of what do peace and justice 

mean in the institutional vocabulary of international law (which I do in section c), we 

must show, I believe, that this particular institution (i.e. a legal and world spanning 

institution) is the best way to accomplish those goals, or at least certain aspects of these 

goals. Once that is granted, the limiting conditions on what this institution necessarily 

can and cannot do defines the institutional, and extensionally, the best, understanding of 

what international peace and justice require of us with respect to at least some of the 

global problems. In attempting to explain why I think the dialectical approach is best and 

what I consider this approach to be I also explain certain basic functions of international 

law (mainly in sub-section iii).  

In section b, I argue that international law can have both peace and justice as its 

main goals.  

                                                
55 Buchanan is just one example. 
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In section c, I discuss conditions that the institution of international law imposes 

on our understanding of what global peace and justice require.  

I also touch upon a variety of other questions like: How has the original 

motivator behind international law, namely the desire to avoid war, morphed into 

concern about human rights? What is the biggest problem for allowing the protection of 

human rights to be left up to individual states? What is the biggest problem behind 

allowing the protection of human rights to be exclusively done by international law? 

Which of these problems are inherent to international law and which ones are current or 

incidental?   
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           In trying to justify the goals of international law, we cannot simply ask what is 

international law good at, nor may we simply ask what sorts of things are good to pursue 

in the international arena. The second of these approaches is the one that most of the 

scholars seem to take explicitly (like Allen Buchanan) or implicitly (like pretty much any 

scholar, including John Rawls, that believes that explaining what global justice requires 

of us, shows that international law ought to take it as its main goal). One simple fact 

could be pointed out to all of these scholars- international law was originally meant to 

simply promote peace; in fact it was designed to do so at a high cost to justice. In other 

words, it ought not to be assumed that international law necessarily aims at justice. 

While I fully agree international law ought to pursue justice, the reasons one gives in 

support of that claim must include some facts about the international legal structures; 
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these reasons may not be exclusively about human nature and human rights. I call this 

method of justifying the appropriate goals of international law- dialectical. In this section 

I try to justify this approach and show how it works. In sub-section i, I argue against the 

type of an argument that Allen Buchanan gives in support of justice being the main goal 

of international law. In ii, I give one further reason (in addition to the one I have already 

given negatively in i) in support of the dialectical approach. Finally, in iii, I show what 

this dialectical approach to justifying goals of international law would look like.   
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Many scholars seem to think that (i) showing the protection of human rights to 

be, in a cosmopolitan sense, a moral obligation, somehow definitively shows that justice 

ought to be the goal of international law. In his “Justice, Legitimacy and Self-

Determination,” Allen Buchanan argues that justice is a morally obligatory goal of 

international law not because of interactions that we all necessarily engage in (i.e. he 

rejects the interactionist view), but because of a natural duty of justice.56 Others think 

that (ii) showing that states might fail in such protection, or that they as a matter of fact 

do fail, sufficiently shows that international law must be a piece of the puzzle of assuring 

human rights worldwide.  

Neither of these two lines of argumentation are alone sufficient to justify the 

claim that justice is the main goal of international law, and even less sufficient to support 

the claim that a particular understanding of justice (as the goal of international law) is 

                                                
56 Buchanan, Justice, Legitimacy and Self-Determination, 85-86.  
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right. With respect to (i), it is not clear how the principle of natural duty of justice alone 

implies that international law is the best way to achieve justice. With respect to (ii), we 

need to remedy the oft-made mistake of comparing the non-ideal state with the ideal of 

cosmopolitan justice. It is almost comical how often scholars of international law invoke 

its youth in attempting to ward off attacks against the institution of international law. Yet 

those same scholars seem to be quite comfortable with taking the current condition of the 

sovereign state as sufficient reason to abandon its role in assuring justice.57 The key 

question, therefore, is: what can a sovereign state and its government in ideal 

circumstances do well with respect to justice and are there any reasons to think that a 

government of a sovereign state is more likely to become corrupt than an international 

body legislating and enforcing international law. We ought to compare the ideal of a 

sovereign state to the ideal of international law with respect to their ability to discharge 

the duties concomitant to the basic human rights, whose protection I take to be a 

constitutive element of international justice. In ‘basic human rights’ I mean to include “a 

special class of urgent rights, such as freedom from slavery and serfdom, liberty…of 

conscience, and security of ethnic groups from mass murder and genocide.”58  

So why then would someone think that we can go from an argument for a natural 

duty of justice to the claim that justice is a morally obligatory goal of international law 

((i) from above)? Buchanan’s argument can be broadly outlined in the following manner: 

first, the natural duty of justice is a claim of “moral obligation to contribute to ensuring 
                                                
57 One reason often invoked is the idea that nation-states have had a longer run and more chances to 
succeed.  
58 Rawls, Law of Peoples, 78-79. Some see human rights so deeply intertwined with international law that 
they define them as those things that international law norms against genocide, religious persecution, etc. 
are meant to protect. This understanding of human rights stresses their institutional feature; they do not 
simply refer to interpersonal conduct and in that way this understanding of human rights stresses their 
relationship with the institution of law.   
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that all persons have access to just institutions,” and second, international law can play a 

role in that.59 In arguing for this position Buchanan rejects another view, namely the 

interactionist view of international justice (most prominently Thomas Pogge’s 

interactionist view), which finds justification of calls for global justice in the following 

three premises: first, there is an already present global structure, second, because this 

structure has “profound and enduring effects on individuals and groups…it is subject to 

assessment from the standpoint of justice,” and third, if that is the case, then justice 

ought to be its main goal.60 Buchanan seems to disfavor this position, in part because he 

doesn’t see how interactionists could justify a moral obligation to those with whom we 

do not interact. He holds that this is the main reason that interactionist justifications fail. 

Pogge, in contrast, thinks that we can remain interactionist and show that the duty we 

owe is universal, by an addition of a simple premise --‘do no harm’ (and thus ‘do not 

support institutions that harm’). In spite of this, Buchanan thinks that the natural duty of 

justice argument supports this universal call for global justice better, in part because it 

solves the problem of so-called hyper-institutionalism.61  

All of this aside, it is not clear why Buchanan can go from what he sees as a 

factual premise that “ensuring all people are treated justly requires just institutions,” to 

                                                
59 Buchanan, Justice, Legitimacy and Self-Determination, 86.  
60 Buchanan, Recognitional Legitimacy and the State System, 70.  
61 The criticism of hyper-institutionalism is most prominently associated with Liam Murphy, and his 
concern with Rawlsian theories of justice. Murphy holds that since the basic institutions of society are 
meant to promote or protect some of the basic human rights, the normative principles that apply to political 
institutions must essentially be those that evaluate people’s choices. Murphy ultimately wants us to accept 
that “justice is fundamentally a matter of collective obligation without accepting that it is fundamentally a 
matter of institutional design.” Murphy’s objection is that all theories like Rawls and Pogge’s aim at the 
good of the institutions, “rather than at the good” these institutions can actually do. Buchanan feels that 
using the natural duty of justice view rather than the interactionist model in explaining why justice ought 
to be the (primary) goal of international law, successfully avoids this criticism. I, in addition to thinking 
that Murphy misunderstands Rawls, do not think his (Murphy’s) concerns apply here. Murphy, Institutions 
and the Demands of Justice.  
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the claim that justice ought to be the main (and sole) goal of a world-spanning, legal 

institution. To do so he must, and does, rely on the fact of global interaction (just like I 

will shortly). He prefers the natural duty of justice justification of international law’s 

moral goals, because, in his view, it supports not only the claim that we ought to have 

justice as the goal of international law, but also the claim that if there was no 

international law pursuing the goal of justice, we’d have a moral obligation to support 

the creation of one such institution. This is in part where Buchanan’s mistake is most 

obvious. As I will argue, the existence of an international legal institution can be, is, and 

should be, justified by a need for a system of rules to govern global behavior. Our 

theories about its goals need not require a call for such an institution. Choosing to ignore 

this fact allows Buchanan to assume that international law can be fully shaped around 

some theoretical notion of justice (like that of natural duty of justice). The chief problem 

with Buchanan’s argument as well as, and more importantly, with any view that attempts 

to go directly from calls of global justice to calls for international law, is the fact that it 

presupposes that structural and procedural facts do not affect what counts as just.62  

The main reason to think Buchanan may not presuppose that the natural duty of 

justice is sufficient to justify justice as the main goal of international law is the fact that 

it is possible to argue that at least certain aspects of justice are best left to the state. I will 

discuss this at a later time (section c), but simply put it seems to me that looking at 

various understandings of global justice gives us even more reasons to attempt to justify 

that the protection of basic human rights (minimally) is an appropriate goal of 

international law in a neutral way, i.e. without a commitment to any single theory of 
                                                
62 I say especially coming from him because he prides himself on the institutional analysis; he calls for 
exactly the normative analysis I give here. 
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justice or groundnorm. In other words it seems like that, not only do different notions of 

what counts as global justice (think Rawls vs. Buchanan) give rise to different content to 

the goals of international law (tolerance and reciprocity vs, robust protection of human 

rights in the form of positive protections as well), but it is also the case that similar core 

theoretical beliefs can give rise to different claims regarding which institutional structure 

is more appropriate for the pursuit of global justice (international law vs. foreign policy 

for example).63 So then each one of these views (Rawls’, Buchanan’s as well as Pogge’s) 

is only compatible with a few understandings of the content of the moral goals for the 

institution of international law. On one of the views, moral egalitarianism and 

consequent impartiality in treatment are essential. On another view, the main goal of 

international community and its institutions is to promote tolerance and reciprocity while 

acknowledging that the state and its sovereignty are main instruments for protection of 

human rights and the provision of those things necessary for their meaningful practice. In 

other words, depending on which notions of justice we accept we end up with different 

views of the role of international law in assuring that justice. And in that sense saying 

that justice is a goal of international law becomes trivial. To justify that a particular 

understanding of justice is the main goal of international law is infinitely harder. So 

using (i) to justify some understanding of justice as a main goal of international law fails.  

Some scholars attempt to also use (i) and (ii) jointly to justify that their particular 

understanding of global justice is the appropriate goal of international law. That gets us 

                                                
63 Michael Blake develops this argument in Liberalism Abroad- in which he argues that the protection of 
human rights abroad is for a true liberal best left up to the foreign policy rather than international law. 
Michael Blake, Political Liberalism Abroad, working paper, available at 
http://politicalscience.stanford.edu/politicaltheoryworkshop/0607papers/BlakePaper.pdf  and International 
Justice, in the Stanford Encyclopedia of Philosophy.  
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much closer but even that doesn’t get us far enough. Showing that, for example, we have 

a duty to relieve poverty abroad and showing that states usually (even necessarily) do 

poorly in the discharge of that duty is not sufficient to show that relief of poverty ought 

to be the goal of international law. It might turn out that international law is in fact even 

worse at the discharge of that duty than state law. What international law must be good 

at is obviously a necessary element for the proper justification of the goals of 

international law (call this (iii)). Furthermore, any theory that attempts to use (i) and (ii) 

jointly to justify a particular form of justice as a main goal of international law is subject 

to exact same criticism of begging the question as any theory that only uses (i).  

I do not mean to say that (i) or (ii) are not a part of the method by which we 

ought to discover and justify the goals of the institution of international law. Instead, I 

believe that they are not sufficient for such justification. Looking at what international 

law is good at necessarily (iii), can help in answering these questions (of goals) more so 

than simply asking what counts as justice based on some esoteric understanding of 

human rights. In other words, while I do not want to propose that the content of 

international justice is by any means exhausted by the question of what international law 

is good at, I do believe and will accordingly argue that the discussion regarding what this 

institution is good at, will not only justify why I believe certain aspects of justice are its 

goal, but also what counts as international justice (for those things that are pursued best 

via international law) or what is its content.  

Let me quickly explain what I mean by ‘the content of justice.’ The question I 

pose, and the question I believe international justice and law scholars ought to answer is 

not whether human beings have certain rights, or even what justifies those rights; I 
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believe we ought to and international law does, take those claims for granted. The 

question is what do those rights entail with respect to our actions, or to oversimplify; 

what negative and more interestingly positive duties do we have with respect to these 

rights and what is the best way to discharge those duties. If we show that certain aspects 

of justice are proper goals of international law, and if international law for procedural (or 

other reasons) creates a preference for one way of discharging our duties over another 

than ‘the content’ of international justice shifts. But I will return to the task of limiting 

the content of global justice via the understanding of institutional structures at a later 

time (section c).  
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For the reasons given above in i, I believe that the first step in this process (of 

justifying the proper goals of international law) ought to be neutral with respect to 

various formulations of global justice. If we can assure the need for international law on 

moral-theory neutral basis, we can use the necessary features of international law to 

reject at least some of the views (or models) of international justice. In other words, if we 

can show that certain international legal structures can be justified on grounds that are 

neutral with respect to any particular version of global justice, then we can use those 

structures to argue in support of some and against other views of what global ethics 

entail for us as individuals as well as states. This is in fact the same strategy I intend to 
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use in rejecting various theories of secession or principles of moral equality of 

combatants (in chapters V and IV respectively).64   

The need for international law can be justified without a commitment to any 

particular understanding of justice. Coordination problems are sufficient to justify calls 

for a legal and world-spanning institution. This institution has to then, as a minimum, 

take as its goals all those problems whose solutions require collective rule-of-law-based 

action for their assurance. For example, peace and environmental degradation seem to be 

those types of problems.65  

Environmental problems cannot be solved without a genuine commitment from 

all world governments. Environmental problems are such that none can escape it, and 

none can be excused from helping solve it (if it is to be solved). Thus, the way states 

interact to solve this problem must be regulated by something other than foreign policy, 

both because the effort needs to be coordinated and because it needs to put a reasonable 

burden on individual states (whatever may be considered reasonable). Therefore, it 

seems like environmental problems are such that international law, simply understood as 

a set of rules (with or without a rule of recognition, but conditioned by the rule- of -law 

features) governing interactions between states, is best suited to deal with them.  

                                                
64 Using this method both at the theoretical (goals) and practical stage (proposals for reform) is part of the 
appeal of this approach.  
65 One might be tempted to add here the coordination problems related to scarcity of resources. But this in 
turn might imply that international law must provide some pathways of distributive justice. Since that is a 
stronger normative commitment then we want to start from, I set aside that particular coordination 
problem. This does not mean that I do not think that international law has a place in distributive justice; 
instead this means that the role of international law in distributive justice cannot be justified at this stage. I 
do however believe that if protection of basic human rights can be justified as a goal of international law 
(by the dialectical method) then we can, via a call for a fair value of those rights, explain why and to what 
extent distributive justice might be a goal of international law. 
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Or consider peace. All things being equal it is likely that peace is at least 

sometimes preferable (at this stage consider this a question of pragmatism rather than 

morality) to war, and given that war can take place between states, international law 

seems to be an obvious way to attempt to achieve peace. For example, so as to achieve 

their purpose rules governing when one might go to war must necessarily be 

international and rules-of-law.66 Similarly one could argue that on the path to peace it is 

essential that the wars that do take place finish with a sustainable and lasting peace. For 

such peace, it is necessary that the war be fought in such a manner so that lasting peace 

is possible. So there need to be rules of fighting the war which are consistent between 

friends and (most importantly) between enemies.  

Similarly, given that we cannot prevent various natural disasters we must think 

about systematic ways to respond to them that would spread the burden of these 

disasters. For example, imagine if in response to the droughts, Austria reverted much or 

all of the Danube flow to irrigate their farms. Or imagine if all the European states 

attempted to recoup their losses from the 2010 volcanic ash cloud from the little state of 

Iceland. States have reasons to agree on rules that would prevent this and which would 

be enforceable by someone other than the affected parties. 

                                                
66 There is a related and interesting question: whether state law might be sufficient to ward off war. If we 
were asking the question (ii) we’d want to compare the law of the ideal state with the ideal international 
law. Assuming that all states were democratic and assuming that the old adage that two democratic states 
never go to war, one can easily argue that state law might be better suited to achieve peace. However, 
remember our earlier discussion of pluralism as a necessary and always present feature of the world. If this 
pluralism includes having states which either choose something other than democracy or chose a less than 
full-blown democracy so as to give breathing room to let’s say a religion its members share, then I am not 
persuaded that that old adage would hold. Furthermore, note that even if it is true, it only shows that 
democracies are sufficient, not required to achieve peace, and if we value, instrumentally and inherently 
both peace and pluralism, and democracy is only sufficient and not required for peace, it seems like even if 
we had a world of ideal states, as long as there was pluralism of beliefs (political or comprehensive), 
international law might be better suited to, in conjunction with state laws, achieve peace.  
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These are just some of the reasons that imply that something like international 

law is required to solve coordination problems (and that we can justify the existence of 

international law without a commitment to any particular moral theory). There are two 

understandings of what I have been calling a morally-neutral justification of the need for 

international law. One is to say that this justification is neutral with respect to any single 

theory of morality, and the other is to say that the justification is morally neutral. In 

arguing that international law can be justified based on a need to solve coordination 

problems, I certainly must and do, rest of an implied premise that solving these problems 

is good. In that sense, my justification of international law at this stage is not 

normatively neutral. In the sense that I have not committed to any single theory of justice 

to justify the need for international law my justification is moral theory-neutral. In other 

words, even a theory that proposed killing everybody as right would require some 

coordination for its goal to be accomplished. The second of the two types of neutrality is 

sufficient for my claim that we can in fact justify international law on theory-neutral 

grounds (iii) and that we ought to use that in justifications of what main goals of 

international law ought to be.  

We have so far shown that international law is required for coordination 

problems. If we didn’t have to commit to a particular understanding of global justice to 

affirm the need for international law then we have reasons to use the dialectic method to 

justify its main goals.  
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One question we have to ask is whether the sole goal of international law and the 

sole aim it is justified in pursuing is that which a state (or collection of states) cannot 

accomplish on its own (in their ideal state), or whether there are tasks that a state might 

be able to accomplish, but international law is nonetheless justified in pursuing. 

Obviously, as Charles Beitz mentions in his “Cosmopolitanism and Global Justice” 

international action is needed to help “control the pathologies of the states system - for 

example, aggressive war and oppressive government…[and to solve] collective action 

problems - for example, global warming and depletion of fisheries,” but less obvious is 

whether international law is the best tool for the organization of those problems which 

might be readily solved by states if they had sufficient motivation, things like the 

protection of most human rights.67 In other words any problems that require collective 

action and cooperation of more than one state will require international law.  

The sole thing we have shown so far is that international law is in fact necessary 

to accomplish certain goals. The question now, then, is what makes those goals worthy 

of reaching; that might get us closer to whether justice can and ought to be a goal of 

international law and which aspects of it are appropriate as an aim. For now, I want to 

conclude the methodological discussion by affirming what I see as the appropriate 

method for the justification of goals of international law. It seems to me that cooperation 

and coordination problems give us sufficient justification to assert the need for an 

international institution to deal with them. A legal institution- one that would be set 

around the rule-of-law principles, like “laws must be clear, publicly accessible, stable, 

                                                
67 Beitz, Cosmopolitanism and Global Justice, 11-12.  
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non-retrospective in content and application, and official behaviour must be congruent 

with pre-existing legal norms,” is required to accomplish those goals. It is only with this 

understanding in hand that we may ask the question of which parts of global justice is 

international law most apt for pursuing. We will then have reason to claim that those 

goals are morally obligatory goals of international law.68  

Given that I do not need to have a complete understanding of what ‘justice’ 

means or what would it mean to say we have achieved ‘peace,’ so as to say we need an 

institution of international law, I can argue that what counts as international justice and 

peace can and must be shaped, in part, by structures necessary for international law, 

things like the rule-of-law conditions, lack of coercion monopoly, etc.  

5"#H&!9&#!(0#>27)+9&#!7#)%&#E!+(#=,!-7#,4#)%&#'(7)+)2)+,(#,4#'()&*(!)+,(!-#

.!/##

With the dialectical method in hand then we can explain what it means to say that 

peace and justice are both appropriate goals of international law. I intend to argue that 

the necessity of such an institution for the pursuit of peace and justice puts limitations on 

                                                
68 Now some have argued against the claim that showing that X is a valuable goal and showing that an 
institution is good, best or the only institution that can achieve X is sufficient to claim that X is or ought to 
be the goal of that institution. In fact, this is what leads Buchanan and Keohane in their “Legitimacy of 
Global Governance Institutions,” to conclude that instead of that approach, justice and moral deliberations 
must be built into the reasoning of the standard for legitimacy itself rather than as conditions that satisfy 
that standard. I, as I have already argued, disagree with this assertion. I think that the ultimate reason for 
the disagreement lays in the fact that Buchanan and Keohane want to give reasons why justice is a morally 
obligatory goal of international law (and in fact any international institution) and why we (even if there 
was no international law) ought to pursue a creation of such an organization. I on the other hand have 
argued that having shown that justice and peace are good goals on the one hand and having shown that 
having international law is good instrumentally for coordination and cooperation problems on the other, 
we have enough to then take a dialectical approach to answering questions of what global justice requires 
of us, via the international law, as well as in which way does the pursuit of justice constrain the processes 
and structures that make up the institution of international law.  
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which models of global justice can be considered as acceptable and achievable and 

which can’t. I also address the question of whether peace and justice can genuinely 

conflict and what would that mean for international law. In sub-section i, I show how the 

dialectical method allows me to justify that at least one aspect of justice, namely the 

protection of human rights, is in fact a goal of international law. In sub-section ii, I argue 

that there are institutionally valuable reasons to think of both peace and justice as 

genuine goals of the institution, i.e. that justice does not subsume peace as a goal of 

international law, or more precisely, there are good reasons not to think of justice as 

subsuming peace as a goal. In doing so I explain when peace should take precedent over 

justice as a goal of international law. In sub-section iii, I give some final thoughts about 

what inserting the structural and institutional limitations does to our moral deliberations 

with respect to what global justice requires of us or how best to put the principles of 

global justice in action.  
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Peace has for a long time been seen as the primary goal of international law. 

Justice (in the form of protection of human rights) was seen as its goal only in as much 

as it was a vehicle for long lasting peace.  

As early as 1225, in the Magna Carta, human rights are seen as valuable, but 

only as a tool toward the protection of peace. So in article 49 of the Magna Carta “We 

will at once return all hostages and charters delivered up to us by Englishmen as security 

for peace or for loyal service” and in article 51 “As soon as peace is restored, we will 

remove from the kingdom all the foreign knights, bowmen, their attendants, and the 
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mercenaries that have come to it, to its harm, with horses and arms,” and again in 52 “To 

any man whom we have deprived or dispossessed of lands, castles, liberties, or rights, 

without the lawful judgment of his equals, we will at once restore these.”69 Centuries 

later Daniel Webster sees international laws as “having for their object the mitigation of 

the miseries of war.”70 And then again the League of Nations and the Versailles Treaty 

confirms this view that peace is the main goal of the institution of international law and 

that human rights are to be protected in as much as their protection serves the long term 

and lasting peace. The first section of the Treaty acts as a charter for the League of 

Nations and sees as their goal the arbitration of disputes with the goal of preserving the 

peace. So in Article 3 of the Covenant it is stated that “the Assembly may deal at its 

meetings with any matter within the sphere of action of the League or affecting the peace 

of the world” and in Article 8 “the Members of the League recognise that the 

maintenance of peace requires the reduction of national armaments to the lowest point 

consistent with national safety and the enforcement by common action of international 

obligations.”71 And even in the Charter of the United Nations (1945) human rights are 

justified by their connection to peace and security.72  

For a long time, clearly, peace was seen as the main goal of the institution of 

international law. Some scholars, most prominently Allen Buchanan, have argued that 

this was a mistaken view of what international law ought to do and that the current move 

toward the protection of human rights is another indicator of the fact that justice ought to 

                                                
69 Magna Carta 1225, translation found at http://www.fordham.edu/halsall/source/magnacarta.html.  
70 Buchanan, Justice, Legitimacy and Self-Determination quoting John Moore, A Digest of International 
Law, 1906, vol. 8, 11.  
71 The Avalon project, available at http://avalon.law.yale.edu/20th_century/leagcov.asp.  
72 United Nations Charter.  
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be the main goal of the institution of international law. Buchanan argues for this in part 

by claiming that justice subsumes peace, and that the fidelity to justice is a better path 

towards peace (true peace). On this view peace without justice, is no true state of peace. 

And conversely, peace is not really a goal of international law, rather peace is seen as a 

state of affairs which is more likely to be a fertile ground for a genuine protection of 

human rights, i.e. peace is seen as valuable only in as much as in war human rights are 

grossly infringed upon. The willingness to commit to this view in spite of the historical 

commitment of this institution to peace rather than justice is a direct result of Buchanan’s 

commitment to the method I described above.  

But I believe that there is a better way to justify the claim that justice is in fact an 

appropriate goal for the institution of international law. Not only is the dialectical 

approach a better justificatory approach, but it allows us to explain why only certain 

aspects of global justice are the proper goal of international law. For example, I can, on 

this approach, ask whether international law is better than state law at protecting (some) 

basic human rights. Some, like Michael Blake, have proposed that human rights ought to 

be pursued via foreign policy primarily. He has embraced Rawlsian liberalism, but has 

argued that liberalism requires that human right protection be primarily pursued via state 

laws. Blake argues that liberal theories of international justice will have a hard time 

simultaneously starting from the fact of moral egalitarianism and also justifying why 

there are certain obligations and rights peoples have within the confines of their states 

but are not owed the same from the rest of the world community.73 Possible answers 

                                                
73 Michael Blake, International Justice, Stanford Encyclopedia of Philosophy and Political Liberalism 
Abroad. Blake also has an already published paper arguing to some extent for the same point. Michael 
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include (a) the claim that the equality is really only meant to be applied on a national 

level, or (b) that justice and equality can be applied properly to any case when people 

engage in cooperation or (c) that “justice as a concept is best understood within the 

context of the domestic political society, but…the moral reasons we have to defend this 

concept extend globally.”74 In the Law of Peoples, Rawls’ argues that liberalism can be 

extended to international community, but also argues that toleration and reciprocity are 

more appropriate goals/starting points for international community than some form of 

moral egalitarianism. In that sense Rawls seems to think that international law is an 

appropriate vehicle for ensuring certain aspects of global justice, in the form of 

tolerance. Blake, in contrast, argues that it is possible and natural to claim that principles 

of justice for a domestic society imply certain appreciation of basic human rights that 

would necessitate particular sets of policies for one’s foreign policy. This results in a list 

populated by principles quite unlike Rawls’. This is, in part, because Blake is attempting 

to give a set of policies not for international community as such, but for individual states 

and their dealings with other states and peoples. In other words, Blake argues that a true 

political liberal would attempt to pursue valuable goals (like protection of basic human 

rights) through foreign policy rather than participation in international law.75  

The dialectical method, which includes asking not only whether human rights are 

valuable and why, but also what international law is good at, will allow us to both a) 

justify at least the claim that the protection of human rights should in fact be pursued via 

international law and not state law (in contrast to Blake), and b) justify that international 

                                                                                                                                           
Blake, Distributive Justice, State Coercion, and Autonomy’, Philosophy and Public Affairs, 30 (3): 257-96, 
2002.  
74 Blake, Political Liberalism Abroad, 1.  
75 Primarily. Obviously no one would think this is exclusively so.  
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justice (in the form of at least human rights protection) is one of the two main goals of 

international law.  

There are many reasons why international law might be better at human rights 

protection than state law some of the time. First, since international law does not and 

cannot (in virtue of being ‘international’) have a monopoly on coercion, it is less likely 

to be corrupted and much less likely to be used for subjugation of groups of people. 

Second, since minority groups are often the subjects of persecution, rule creation and 

enforcement that takes place in a broadly pluralist setting are less likely to create grounds 

for persecution of minorities. Third, the international law’s understanding of basic 

human rights is, at least on some views, definitional of them. In other words, what we 

see as basic human rights is so closely intertwined with international law’s prohibitions 

on genocide, torture, etc., that there is a strong and well supported grounding to why 

those rights ought to be protected. In other words, having the grounds to human rights 

and the interpretation of what they require of us grounded not in a religion or a 

philosophical view, but rather in a rule-of-law, is much more likely to be genuinely and 

widely accepted. Fourth, an international organization is better suited to coordinate 

efforts of individual states in responding to genocide or atrocities. Fifth, international law 

is by definition the sole entity that can prosecute the offenders of its laws, and even if 

peace was the sole goal of international law, it would be a question of justice to 

prosecute those that broke laws promoting peace.  

These are at least a few reasons why international law is better suited for 

protection of at least basic human rights than state law, and thus ought to take that aspect 

of justice as its goal. This is not meant to imply that state law has no role to play in such 
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protection, in fact much of international law works exactly through implementation in 

state law, it only means that we have reasons to claim that justice, at least understood as 

protection of basic human rights is an appropriate goal of the institution of international 

law. The beauty of this approach is that we did not need to commit to any single view of 

basic human rights in justifying their protection as a main goal of international law.  
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Now that we have shown that using the dialectical method allows us to say that 

justice is the appropriate goal of international law, we are left with a question of what 

ought we to do when peace and justice conflict? Buchanan, committed to the view that 

natural duty of justice justifies it as the goal of international law, is also committed to the 

view that “in general, fidelity to justice promotes peace better than an absolute 

commitment to avoiding conflict in every instance.”76 But this misses the point, it is 

certain that generally promoting justice promotes peace. The question is what do we do 

when these two goals conflict? Buchanan avoids this question, by saying that the 

institution of international law can in fact have both of these goals in mind (but only in 

the sense that justice subsumes peace). Even if that was true (and I do not deny that 

justice and peace are closely related, nor that to pursue justice is to get close to assuring 

peace) the question of what we do when peace and justice conflict must be answered.   

Buchanan further argues that the conflict between peace and justice achieves 

“what little credibility it enjoys by reducing peace to peace among states,” and I agree to 

some extent, but we cannot assume, instead we must show, that international law has 

                                                
76 Buchanan, Justice, Legitimacy and Self-Determination, 80. 
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place in creating or maintaining peace within a state.77 I fully agree with Buchanan that it 

is not sovereignty that has the primary value, but that it is human rights, and that 

sovereignty gains much of its value exactly because of its role in providing for and 

protecting basic human rights. But none of this shows conclusively why we ought to 

think that international law ought to (as a goal) take justice over peace.  

Consider for example the situation in which a tyrant and his militia are 

consistently denying the religious rights of their citizens. They do this by barricading 

churches or burning them down and expelling anyone who acts as a priest or a pastor. 

They forbid religious symbols. Imagine further that the religion they target is one that 

promotes non-violence and imagine that the country in spite of all this remains peaceful 

and few if any of the religious minority are killed. It seems to me that justice might 

require of us that we intervene, but obviously that would cause greater violence. Now 

one could argue that in fact intervening here (the scenario can always have a more 

vicious storyline) would in fact promote lasting peace and that the peace that existed was 

short-lived. But it seems to me that that includes presuming an awful lot about human 

psychology and ultimately boils down to offering a self-sealing argument.  

With regards to the same point, consider the case of the latest war in Iraq and 

imagine a scenario in which the U.S. had genuine motivations of promoting democracy. 

The question is, were we to disregard the false accusations of the existence of WMD in 

Iraq and were we to accept the claims of horrible treatment of Iraqis at the hands of their 

own government, what should we have done? While the principles of justice and the 

protection of human rights might require of us to intervene, the value of peace might 

                                                
77 Ibid., 81. 
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require of us not to intervene. Now a simple analysis here would simply take the form of 

a utilitarian calculation: is this sort of peace long-lasting and what is the value of such 

peace if human rights are not protected? In essence those that take justice to be the 

appropriate goal over peace reason in the above way. I believe that this calculation is in 

fact a simple one; too simple. While I do not believe we ought to confuse peaceful state 

with genuine peace (and I agree that peaceful state is at best what Iraq had prior to the 

invasion by the allied forces), we have to distinguish between what we think we ought to 

do based on the value of human life alone and what we ought to do given the institutions 

we have at our disposal for action. A legal institution most certainly has an easier time 

and can be much more effective if it takes as one of its goals peace, seen as an absence of 

violent, and sustained conflict. Peacefulness even seems like an appropriate goal, in a 

world that still has thousands of nuclear weapons. The benefit of peacefulness and peace 

on this view is not solely in the fact that these states of affairs are more conducive to 

protection of basic human rights and the ability to put those rights into practice, but also 

in the fact that international law can be much more effective in establishing and 

protecting those states of affairs than justice in some broad sense. In other words, while I 

do believe that one of the major, actually the primary value of peace lays in the fact that 

in genuine peace human rights are protected and in relative peace they are more often 

protected than in war, I do not believe this means that as a matter of practice 

international law ought to as its goal take justice and protection of human rights as the 

sole genuine goal.  

While it might be a natural fact that the pursuit of peace is really a pursuit of 

justice and that without a protection of human rights we do not have a genuine peace, I 



 70 

do not think that can be an institutional fact. Without a world-spanning legal institution 

we cannot accomplish peace or justice; such an institution is better at achieving peace 

than justice for a variety of reasons (which I will address shortly), thus we ought to 

accept that both peace and justice (understood as protection of basic human rights and 

the capacity to put those into practice) are genuine and separate goals of international 

law, and sometimes what we consider peacefulness (not genuine peace) is preferable to 

justice. If that is the case (and given that we may not alter laws for individual situations) 

international laws must acknowledge the fact that not intervening might be preferable to 

intervening at least some of the time.  

So then what are these reasons because of which it is beneficial to think of peace 

and justice as (at times) separate and genuine goals of international laws? All the reasons 

can be extrapolated from any scenario in which the two seem to conflict (like the Iraq 

example above). International law must acknowledge (by definition) the value of some 

level of sovereignty (pluralism of aims and values). Further more, international law has 

to function based on rules that are “clear, publicly accessible, stable, non-retrospective in 

content and application, and official behaviour must be congruent with pre-existing legal 

norms.”78 What counts as peace is both more easily agreed upon and clearer, as well as 

more widely accessible and understandable in a pluralistic world. What is required of 

one so as to be ‘at peace’ is more stable over time and cultures. Because of this, peace 

ought to be understood as a separate goal of this institution. What I am saying is that 

while you or I can accept and act on the fact that there can be no real peace without 

                                                
78 Lon Fuller, Morality of Law and John Tasioulas, in Legitimacy of International Law in Philosophy of 
International Law, eds. John Tasioulas and Samantha Besson, Oxford: Oxford University Press, 2010.  
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justice there are reasons why international law ought not acknowledge nor act on that 

fact as absolute.  

The major concern my view brings forth is one of sacrifice of human rights to 

peace. This discussion is mirrored in the works of Allen Buchanan and David Luban on 

the one hand and Thomas Pogge and John Rawls on the other. Both Luban and 

Buchanan, quite explicitly question the values of the international community which is 

willing to sacrifice human rights for peace. Pogge, similarly, argues against the modus 

vivendi of the international community, which pursues only peace for pragmatic reasons 

and proposes instead a value-based international community, in which states would have 

some level of moral commitment to a normative principle of reasonable international 

pluralism.79  

International law must have rules that are somewhat stable and can be agreed 

upon (i.e. be minimally possible). A rule that would argue that the protection of human 

rights takes precedent over peace would fail to gain support in part because what peace 

requires and what protection of human rights requires are not equally clear and 

accessible and understandable. Also it would fail because there is a greater room for 

corruption in rules that would value human rights absolutely over peace.80  

                                                
79 See Buchanan, Justice, Legitimacy, and Self-Determination; David Luban, Just War and Human Rights. 
Philosophy and Public Affairs, 9 (2), 1980; Pogge, Realizing Rawls,  Rawls, Law of Peoples.  
80 This actually brings forth the reasonable question of what does the protection of basic human rights 
entail? Obviously there is the negative sense of protection of human rights. But what of positive rights? 
What of minority rights, rights to secession and positive rights to food and shelter? I do not discuss this 
here in any detail, but I do believe that if we acknowledge that the fair value of basic human rights (in the 
name of which, even Rawls believes, we are justified in interfering with sovereign states) depends in some 
sense on the opportunity to be educated, fed and clothed, then the institution of international law ought to 
some extent also play a role in the protection of the positive human rights. In other words, I think that the 
interconnectedness of human rights (understood as those rights needed to live a minimally decent life) 
makes it hard to imagine a world in which we leave the securing of positive justice to the individual states, 
while having shown that negative protection of basic rights in best achieved via international law. 
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Ultimately, I do believe that there is reason to be concerned about an institution 

that is willing to some of the time sacrifice human rights to peace. However, even if we 

imagine an institution that takes only justice as its main goal, and that further 

acknowledges that justice subsumes peace and creates rules based on the likelihood of 

justice giving rise to lasting peace; even then in practice such an institution would 

sometimes sacrifice human rights to peace in the short run.  
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If the institutions that we have at our disposal, when working properly, must, for 

institutional reasons, accept one principle over another (in our case that peace and justice 

are both absolute goals of international law, rather then the principle that justice is the 

sole absolute goal of international law), then what the right thing to do is in the 

international arena shifts from those models that start from and finish with human nature. 

This for example excludes the natural duty of justice as the appropriate principle to 

follow (for institutions of course) in the international arena.  

I will use a similar strategy in chapters IV and V, to show how the few principles 

that limited what the goals of international law are, together with those goals, and 

legitimacy conditions for this institution, change our analysis of the morality of fighting 

in an unjust war or how they affect the right to secession and our response to it.  
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The question of legitimacy of international law is a pressing one; since 

international law has both the capacity to greatly transform human lives and the capacity 

to limit individual states’ attempts to do the same. Whether it is the U.N. Security 

Council deciding about authorization for the Iraq war, or a dozen Canadian blue helmets 

protecting thousands of Tutsis and moderate Hutus from slaughter, the institution of 

international law purports to have the right to coerce and require compliance with its 

norms. And whenever any institution claims authority, we have to ask whether it is 

justified in doing so. To answer whether international law today is legitimate, we first 

have to ask what its purported authority amounts to and second under which conditions 

would such authority be legitimate? In the first half of this chapter, then, I argue that to 

say that international law has authority is not to say that it gives pre-emptive or 

overriding reasons for action, but instead that it, generally, gives us (states and 

individuals) some, non-trivial, but not pre-emptive reasons for compliance with its 

commands. From this general account of authority, I exclude jus cogens norms (in spite 

of the possible downfalls of a two-pronged account of international law’s authority), 

which do in fact provide overriding reasons for action.   

Given this understanding of international law’s right to rule, I turn to my main 

question of international law’s legitimacy and offer a preliminary list of conditions that 

this institution needs to meet in order to have the authority it purports to have. This list is 

an implication of the assertion that effectiveness (which also embodies a relative 

efficiency) is a sufficient condition for legitimacy of any legal institution which aims at 
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justice. I argue that conditions that improve effectiveness of an institution in this context 

are those that maximize peoples’ commitment to such an institution without thereby 

compromising its goals of peace and justice. This list includes conditions like the 

presence of customary norms, transparency, sanctions reflecting the purported authority, 

etc. In many ways this list can be generated from the rule-of-law conditions, or rule-of-

law conditions joint with the goals of international law argued for in the previous 

chapter.  

I distinguish my account of legitimacy of international law from those of John 

Tasioulas and any other account inspired by Joseph Raz, by rejecting the claim that 

Raz’s Normal Justification Thesis can give satisfactory answers to our central question, 

in part, because it rejects the very question of general legitimacy.81 The upshot of my 

account is that it explains why it is so hard at times to understand the general relationship 

between state and international law, the fact that it accounts for some of it’s so-called 

primitiveness, it explains why it is possible, while not always desirable to have sanctions 

which are not proportional to the content of the norm, as well as shows why it is essential 

that we give support to international law while attempting to reform those parts of it 

which are not as effective.  

The reason I embark on giving this incomplete list of legitimacy conditions for 

international law is because I believe they can (because of the way they are derived) act 

as further sifting tools for proposed principles of international justice.   

                                                
81 Joseph Raz, Morality of Freedom , Oxford: Oxford University Press, 1988; and Joseph Raz, The 
Problem of Authority; Revisiting the Service Conception, Minnesota Law Review, 90, 1003-1044, 2006.   
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When people wonder whether a particular international intervention (whether 

military or sanction) was legitimate, often what they mean to ask is whether, all things 

considered, the U.N. or a particular government should have engaged in that 

intervention. Those sorts of questions focus on the legitimacy of a particular action of an 

international body and are not, at least directly, questions about the legitimacy of the 

international legal order. Other times, as legal scholars get engaged in the public debate 

on the issue, the question turns instead to applicability and interpretation of individual 

laws, and maybe even their legality. These are also not, at least directly, the sorts of 

issues, I will discuss here. The question of legitimacy of an individual action, or the 

interpretation of a particular law should be kept separate from the issue of legitimacy of 

a legal order. Thus, separate from the question of interpretation and legality of individual 

laws, albeit related to it, is the genuine question of legitimacy of international law; it is a 

question of whether international law has the right to rule. This question can be put in 

various ways: Under what conditions does the institution of international law justifiably 

purport to have authority over a particular sphere of action? What is the source and what 

justifies the claims of coercive power of international law? Under what circumstances is 

reform of international law called for and under which circumstances is a call for boycott 

appropriate? These are the questions that I will attempt to answer here.   

The question of legitimacy I approach here concerns de jure, rather than de facto 

legitimacy. To have de jure authority is to have a moral right to rule. One can have de 

facto authority simply by the virtue of being considered an authority. This distinction 

carries with it many implications, including the facts that a) by definition de facto 
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authorities exist (same cannot be said of de jure authorities), b) “the concept of de facto 

authority logically presupposes the concept of de jure authority, [since] de facto 

authorities are those who are believed to be de jure authorities.”82  

Some scholars like Robert Paul Wolff seem to argue that having a moral right to 

rule implies a corresponding moral duty to obey. Others, including Joseph Raz, disagree. 

I want to mention now that I will side with Raz, I do not believe that in answering 

whether the institution of international law has legitimate authority I can definitively also 

answer whether states or individuals necessarily have a moral duty to obey it.83 As Allen 

Buchanan puts it “if one has a compelling reason to comply with what A directs one to 

do, then one is obligated to do what A directs one to do. It does not follow, however, that 

one is obligated to A to obey him, nor consequently that if one does not do what A 

directs one to do, then one has wronged A.”84  

                                                
82 Scott J. Shapiro, Authority in The Oxford Handbook of Jurisprudence and Philosophy of Law, Oxford: 
Oxford University Press, 2002, 386.  
83 Specifically, in his “Morality of Freedom”  Raz spends some time disentangling the issues of  (1) the 
authority of the state, from (2) the scope of its justified power, from (3) the obligation to obey just 
institutions and (4) the obligation to obey the law. Different considerations come into play in trying to 
justify any one of these no matter how entangled they rightly are. Raz argues that there is no generalized 
answer to the question of state’s or the law’s authority and thus there can be no general obligation or even 
a prima facie obligation to obey the law. But what is more important for us is not his positive arguments 
for legitimacy or for duty to obey. For the above position (I endorse) it is sufficient to accept his negative 
argument that the (1)-(4) here are separate questions and that answer to none of those sufficiently informs 
the answer to another. In other words, as I stated, it is not necessarily the case that showing that a state is 
legitimate implies that one has a duty to obey it- various other factors (like commitment to one’s 
community, consent or some such factor) need to be brought in to get to a general or prima facie duty to 
obey the law. Raz, Morality of Freedom, specifically 94-105.  
84 Allen Buchanan, Political Legitimacy and Democracy, Ethics 112 (4):689-719, 692. Buchanan’s 
interpretation of Raz’s argument.  



 77 

5"#$%&#@2)%,*+):#,4#)%&#'(7)+)2)+,(#,4#'()&*(!)+,(!-#.!/#

)7*C;-)"2#*#,/*I/4)/3*#,-#*!"#/$"-#)%"-4*5-6*8)>/2*=$/LEH.#)>/*G/-2%"2*3%$*

C(#)%"*

So what then does the authority of the institution of international law amount to? 

I give both conceptual reasons (in the form of a reductio ad absurdum argument) and 

contingent reasons (by looking to actual international laws) in support of my claim that 

international law neither has nor purports to have authority in the sense of giving pre-

emptive, exclusionary or overriding reasons for action, but that it instead gives us some 

strong reasons for compliance with its commands.85 This stands in contrast to many 

scholars today, who either, like Samantha Besson, take it for granted that to have 

authority is to give exclusionary reasons for action, or like John Tasioulas, fear that 

granting it (the international legal order) any other form of ‘weaker’ authority would be 

to give one inch too much to those that deny international law status of full fledged 

law.86  

Before proceeding any further, let me clarify the breadth of positions one can 

hold with respect to the question of what it means to have authority. I do not mean to 

imply that the possible positions I quickly discuss here exhaust all options, nor that all of 

these are taken up in this particular version by some particular scholar. To have authority 

is, at a minimum, to give content-independent, and (according to some scholars) 

exclusionary reasons for action. Reasons are content-independent if the reason one has to 

                                                
85 By conceptual, I mean a reductio ad absurdum argument from some basic claims about state authority 
and by historical I mean to say that I will look to what international law has to say about its own authority.  
86 Samantha Besson, Sources of International Law in Philosophy of International Law, eds. John Tasioulas 
and Samantha Besson, Oxford: Oxford University Press, 2010. John Tasioulas, Legitimacy of International 
Law in Philosophy of International Law.  
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follow a rule or a command has to do with who gave the command or promulgated the 

rule rather than what the rule says. Reasons are exclusionary if they, at a minimum, are 

not to be considered along-side other reasons, but as excluding at least some of them. 

Some scholars take authority to be giving of pre-emptive reasons, others take it do be the 

giving of peremptory reasons and yet others see it as giving of overriding reasons.87 I 

will first address what I take to be one of the most prominent views, namely Raz’s claim 

that authority, when legitimate, gives pre-emptive reasons for action.  

Raz argues that “the fact that an authority requires performance of an action is a 

reason for its performance which is not to be added to all other relevant reasons when 

assessing what to do, but should exclude and take place of some of them.”88 It is 

important to note here what reasons (on Raz’s view) are to be excluded by authority’s 

directive, namely “they are reasons that the authority was meant to consider in issuing its 

directive,” i.e. all applicable reasons.89 Since any authoritative directive is meant to be 

given because of what the balance of reasons requires, it is not just a reason to be added, 

but instead, it, by definition, replaces all those reasons that gave rise to the balance of 

reasons in the first place. For Raz, to be an authority is to pre-empt background 

reasons.90 I ought to mention that Raz has, in an absence of a better term, a “unique” 

                                                
87 To illustrate, consider a law prohibiting racketeering. To say that that law (when legitimate) gives over-
riding reasons for action is to say that no matter what action the balance of all other relevant reasons 
supports, the presence of a law against extorting money from a local grocer requires that one not extort 
money. To say that law gives a peremptory reason would be to say that the issuance of such a law ought to 
stop in its tracks any further deliberation about what one ought to do. Finally to say a reason is pre-emptive 
can mean two things: on a simple interpretation, it would mean to say that while one might still deliberate 
whether or not to extort a local grocer, they ought not act on any other reason but this law against such 
actions. On a more complex understanding, that of Joseph Raz, that is only the case in those circumstances 
when the prohibition against extortion is more likely to yield a correct result (not engaging in those 
activities) when it is a legal norm. 
88 Raz, Morality of Freedom, 46.  
89 Raz, Service Conception Revisited, 1021-1022.  
90 Ibid., 1021.  
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approach to arguing the pre-emption thesis. He claims that it is a direct implication of the 

normal justification thesis; a justification thesis of legitimate authority, which states that 

“authority is justified only if it improves one’s compliance with reason[s]” that apply to 

them already.91 In other words, it seems that he takes a dialectical approach between 

answering normative and analytic questions about authority. But this is not as surprising 

as it sounds, after all, he is trying to answer the question of what does it mean to have 

legitimate authority, not de facto authority.  It is also important to note that a pre-emptive 

reason is not meant to preclude any further deliberation about relevant reasons, instead it 

is meant to preclude acting on any other reasons.  

In contrast to Raz, H.L.A. Hart seemed to support a much stronger claim, namely 

the claim that authority gives not simply pre-emptive reasons, but in fact peremptory 

reasons, i.e. reasons that “cut off and exclude any [further] deliberation.”92 It is this 

peremptory thesis in conjunction with the content-independent thesis that plagued the 

discussion (of legitimate authority) for so long by inviting anarchist solutions to the 

problem of authority. Raz’s proposal for legitimacy of authority and the work of those 

that came after Hart has in fact been motivated by the desire to show that authority can in 

fact be legitimate. That aside, in both cases, the reasons that the authority provides are 

overriding, at least in one sense, they are overriding in the sense that they are meant to 

exclude all other reasons from either the deliberation table or from the set of reasons for 

action. So then, it seems like all reasons that are peremptory are also pre-emptive and 
                                                
91 Raz, Morality of Freedom, 93-94. Another way of saying this is “[E]stablishing that one “has authority 
over another…involves showing that the alleged subject is likely better to comply with reasons which 
apply to him (other than the alleged authoritative directives) if he accepts the directives of the alleged 
authority as authoritatively binding and tries to follow them, rather than by trying to follow the reasons 
which apply to him directly. Raz, Morality of Freedom, 53. 
92 H.L.A. Hart, Commands and Authoritative Legal Reasons in Essays on Bentham, Oxford: Claredon 
Press, 1982, 253-5, quoted in Shapiro, Authority in The Oxford Handbook, 389.   
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overriding, and all reasons that are pre-emptive are also overriding, i.e. being an 

overriding reason is necessary for being ‘peremptory’ or a ‘pre-emptive’ reason.  

Finally, I want to mention that often in literature scholars, including ones I have 

already discussed, use the term ‘exclusionary.’ One might think that to say that reasons 

are ‘exclusionary’ is in some sense to say less than to say that they are pre-emptive and I 

agree it ought to be so; one could certainly say that ‘exclusionary’ intuitively simply 

means ‘to exclude some relevant reasons, but not others.’ It would however be a mistake 

to think that is how these scholars use the term. The reasons meant to be excluded are all 

applicable reasons, i.e. all relevant reasons.93  

John Tasioulas is just one prominent current scholar that subscribes to the view 

that international law gives pre-emptive reasons for action. In fact, he further argues that 

Joseph Raz’s Normal Justification Thesis is the appropriate model for the justification of 

the legitimacy of international law. He argues that there are benefits to believing that the 

legitimate authority of state law and the legitimate authority of international law give 

reasons of the same kind: content-independent and exclusionary. He cites Raz in support 

of what he takes to be exclusionary reasons. But I think it is hard to see why the belief 

that state law and international law give the same types of reasons for action necessarily 

leads to the belief that they give pre-emptive reasons for action. It ought to be said that 

his impetus behind this view is to discard all positions, including that of Allen Buchanan, 

that aim to argue that state law and international law purport different “levels” of 

authority.94  

                                                
93 Particularly, it is when Tasioulas and Raz use the term that it is meant to have this broader meaning.  
94 These positions, he fears, imply that all those scholars that asked the ontological question about public 
international law were in fact justified.  
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I intend to show that the institution of international law does not give pre-emptive 

reasons for action. I take it that if no authority does then neither does international law, 

thus I do not address the scenario in which we (for different reasons than the ones I give 

here) can conclude that to have authority (in general) is not to give pre-emptive reasons 

for action. All I need to show is that even if we have reasons to think that authority in 

general and state’s authority in particular are such that they give pre-emptive reasons for 

action, we cannot conclude the same for international law.  I will argue for this position 

by showing that it is not possible for both international and state law to correctly purport 

to give overriding reasons for action. I have to mention two side conditions for my 

argument. First, I believe that if I can show that international law cannot be overriding 

even if some laws (specifically state law) can, I have also shown that international law 

can give neither pre-emptive not peremptory reasons for action given that I have argued 

above that all those reasons that are pre-emptive or peremptory are also overriding. 

However, even if one does not subscribe to such a position, one can run the exact same 

reductio argument I provide below for both a scenario in which the reductio assumption 

is that international law gives pre-emptive reasons for action and in which the 

assumption is that international law gives overriding reasons for action. This is in part 

because to say one is giving pre-emptive or peremptory reasons for action is to say one is 

giving a particular kind of an overriding reason for action.  

The concerns about authority and the various formulations of what the right to 

rule amounts to have largely been in the context of state authority and in response to 

anarchistic views, like those propounded by Robert P. Wolff. I cannot attempt to deal 

with all of these issues here so I must instead focus on right to rule issues directly related 
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to international law. However, I must acknowledge that I will in the process make some 

assumptions about state law. I try to keep these assumptions to a minimum. For example, 

I start from the assumption that state law can have authority, and that the anarchist 

challenge can be (or has been) met. I do not however, explicitly limit myself to one view 

of state authority, other than to say that if any sort of authority purports to have a right to 

rule in the sense of giving pre-emptive or overriding reasons for action then state 

authority does. This doesn’t mean that state in fact does have such a right, only that it 

certainly purports for itself more authority than international law.95  

Similarly, I make certain assumptions about international law, calling them 

assumptions for the lack of a better word, given the self-sealing arguments I am about to 

provide for them. I have elsewhere (in chapter I) argued that one of the necessary 

conditions for my subject matter is that there be some states with some level of 

sovereignty. In fact I believe that were sovereignty to be done away with completely, I 

am comfortable with saying that the subject matter would change so grossly it would no 

longer be that which I am writing about, nor that which brings forth all the questions I 

have been grappling with. In other words, I argued that existence of separate, somewhat 

sovereign entities is a necessary condition for international law (I will for ease call them 

sovereign states from here on out). Lack of them would transform the subject matter, and 

in obvious ways change the concerns about the legitimacy of such law. And taking my 

assumption about states (having authority) above as granted it means that necessarily 

there will be state laws purporting authority in some sense.  

                                                
95 Furthermore while this need not be the case, it is hard to imagine what international law would be 
without some sovereignty claims.  
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As I have already mentioned: one classical version of legitimate state authority 

and authority in general proposes that legitimate authority gives content-independent and 

exclusionary reasons for action. When scholars like Joseph Raz and John Tasioulas say 

that legitimate authority gives us exclusionary reasons for action they mean to say that 

“these reasons are not simply to be weighed along with other reasons…but that 

legitimate authority generally preempt the background reasons that might militate against 

the authoritative directives and replace them with their own requirements.”96 The role of 

authority, for Raz, is to improve conformity with relevant background reasons, by 

preempting them. The preemption thesis is part and parcel, according to Raz, of what it 

means to have authority. But given this account of what it means to have a right to rule 

and my above assumption that sovereign states must exist for international law to be 

what it is, we are left with a difficulty.  

Let me explain: we started for the claim that to say that international law is law, 

at a minimum implies that it has authority or that it purports to have authority. Let’s 

further provisionally (for the reductio argument) accept the claim that to have authority 

implies that the law gives overriding (alternative reductio assumption: pre-emptive) 

reasons for action. Given this, and taking state law to be the quintessential example of 

law, what we mean to say when we say that state law has a right to rule is that state law 

does in fact (when legitimate) give overriding (pre-emptive) reasons for action. Can we 

then say that international law, too, has a right to rule in this sense? If we assume that the 

right to rule is part and parcel of what it means to be law, i.e. having authority is, what 

Brian Bix calls, an “internal necessary condition for being law,” and if we assume that 

                                                
96 Raz, Service Conception Revisited, 1019.  
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international law is law, we must conclude that international law’s authority amounts to 

something other than giving overriding (pre-emptive) reasons for action.97 This is 

because there is no and there cannot be any general or absolute hierarchical structure 

between international law and state law. Any such general structure would subsume 

either international law under state law or state law under international law. More 

precisely, the concept of international law assumes existence of sovereign states and 

their laws (whether this is hard or soft sovereignty). International law can and is (by 

definition) directed at states, institutions and individuals, i.e. it is directed at the same 

actors as state law. Given all this, we must conclude that international law gives us less 

than overriding (pre-emptive) reasons for action, but that it does nonetheless give us 

strong reasons for action.98  

Let me further explain: both state law and international law cannot purport to 

have or actually have the right to rule in the sense of giving overriding (pre-emptive) 

reasons for action to the same subjects in the same sphere of action. It is important to 

note here that I am not saying that this is because of possible content conflicts of state 

law and international law. I am saying that the claim that both international law and state 

law have a right to rule in the sense of giving overriding (pre-emptive) reasons for action 

is conceptually false, i.e. whether a particular state law and international law conflict is 

irrelevant -- the fact that they both claim authority in the sense of giving pre-emptive 

reasons for action to the same subjects (at times and by definition) creates a problem of 

over-determination, which is contradictory to the claims of giving overriding (pre-

                                                
97 Brian Bix, Raz on Necessity, Law and Philosophy, 22 (6).   
98 While I haven’t given any positive reasons, yet, for thinking international law give us strong reasons for 
action, the assumption that it has some authority would lead us to conclude that the implication of the 
reductio is not that it give us ‘no reasons’, but some strong ones.  
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emptive) reasons for action, unless one assumes that there can be a general hierarchical 

structure between international law and state law (which I argue cannot be the case). So 

it seems then that international law’s authority amounts to something other than giving 

overriding or pre-emptive reasons for action.  

It might be helpful at this stage to elaborate on what I mean when I say that there 

can be no general hierarchy with respect to international law and state law. First, neither 

state law nor international law can (if the other one is to exist) purport absolute rule over 

all spheres of action. However, this is not sufficient to show that there is no general 

hierarchy between the two, after all one could say that in a certain respect state law has 

authority and in others international law does. But two problems arise. First, for this to 

be counted as ‘general hierarchy’ there has to be a rule that exhaustively arranges such a 

relationship. To my knowledge, no such rule exists, but more problematically, even if 

such a rule existed, it would have to belong to either state or international law making 

one or the other institution superior in the sense of effectively giving it the right over all 

rights of the other institution. If we start from the supposition that both state law and 

international law exist, then we also must conclude that there can be no general hierarchy 

between the two. So then if international law doesn’t give overriding, pre-emptive or 

peremptory reasons for action what does it mean to say that the institution of 

international law has authority?  

To start to answer this question we can look to what international law claims for 

itself with respect to its authority. Unlike state law, the institution of international law 

does not require compliance from all possible subjects, it doesn’t use the same level or 

type of coercion, it does not purport to rule over a vast sphere of actions or a defined 
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territory, nor does it claim monopoly over any particular sphere of action or use of force. 

This gives us independent, positive reasons to think that international law purports to 

give strong reasons for action, rather than overriding ones. 

For example, in Article 2.7 of its Charter, the U.N. commits not to “intervene in 

matters which are essentially within the domestic jurisdiction of any state.”99 States, in 

contrast, in general, purport to have monopoly over the use of force within their borders. 

Similarly the type of sanctions attached to the directives of international law are in most 

cases milder than those of state law, even when the rights that are meant to be protected 

are more basic and essential than those protected by some state law. For example, in 

implementing the Covenant on Economic, Social and Cultural Rights, the U.N. 

Committee reviews reports submitted by states self-reporting with respect to their 

adherence to the Covenant as well as gives general comments with respect to the state’s 

report. There are no sanctions formally attached to this covenant that parallel, at least 

some, state’s sanctions with respect to social and cultural rights. This is not to say that 

international law is powerless or that its role is mute with respect to the protection of 

these rights (I will shortly talk about whether this ‘weakness’ is accidental or deliberate 

and good or bad), it is only to say that international law doesn’t even purport to coerce to 

the same extent as state law. In fact the most common implementation strategy for any 

international human rights treaty is reporting and review.100 This is not to say that there 

can be no criminal prosecutions or sanctions imposed for the violation of international 

law. Before the establishment and effective functioning of the International Criminal 

Court (the ICC) “[i]nternational human rights law traditionally…allowed governments 
                                                
99 Chapter I, article 2.7, United Nations Charter.  
100 Weissbrodt, et.al., International Human Rights, 2001 ed., chapter 4.  
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substantial discretion to determine the means they will use to ensure protected rights, 

while international penal law [was] often focused on the power - not duty - of 

governments to punish violations committed outside their territorial jurisdiction.”101 The 

attachment of punishment for serious crimes of genocide and torture (for example) has 

changed quite a bit in practice since the inception and ratification of the treaty creating 

the ICC, although the legal means for such punishment and sanction existed well before 

(in chapter VII of the U.N. Charter and Geneva Conventions). So then, while the 

international law has means of implementation, coercion and punishment, they vary 

hugely from those of individual states. This might be in part because they purport (in 

differing spheres) different authority. While I do not mean to confuse the current 

situation in the international arena for the necessary one, it seems helpful to look at the 

sort of authority international law purports for itself so as to give content to what could it 

mean to say that international law ‘gives strong reasons for action.’ More specifically I 

think it helpful to consider what it would mean to say that these reasons are ‘strong’ as 

opposed to being considered along-side other reasons. Buchanan offers one possible 

interpretation of this claim by saying that international law gives us (i.e. states and 

individuals) “a) content-independent moral reasons for compliance and non-interference 

with attempts to secure compliance as well as, b) a moral justification for governing.”102 

I agree with Buchanan but also believe that international laws further give us c) content-

independent reasons meant to preclude all simply political or individual reasons for 

action. That is what makes them ‘strong’ reasons for action.   

                                                
101 Diane F. Orentlicher, Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior 
Regime, 100 Yale Law Journal. 2537, 2539-53, 2562-69 (1991).  
102 Allen Buchanan, Legitimacy of International Law in Philosophy of International Law, 79-97.  
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Before we turn to the question of legitimacy of international law, I want to make 

a few remarks about the sources of such law. The two major sources of international law 

are treaties and customs. Treaties bind those that ratify them (except when they are 

actually an embodiment of a customary norm) and customary norms bind more 

broadly.103 Nonetheless, customary norms bind also based on acceptance; the difference 

is that when it comes to customary norms practice constitutes acceptance. Customary 

law usually emerges from general practice constituting acceptance of the norm by 

individual states. “[T]here is no precise formula to indicate how widespread a practice 

must be, but it should reflect wide acceptance among the states particularly involved in 

the relevant activity.”104 For example, an individual state’s signing of (other related) 

treaties, types and means of mediation of state conflicts, treatment of its citizens, or any 

other actions can be taken as sufficient evidence of acceptance of a customary norm. 

Furthermore, customary norms bind even those that have not accepted them except in 

cases when practice of a state consistently signals the rejection of such a norm. It ought 

to be mentioned that, jus cogens norms, which are a subgroup of customary norms, 

purport, however, to be absolutely binding. “A jus cogens norm is a peremptory rule of 

international law that prevails over any conflicting international rule or agreement. It 

permits no derogation and can be modified only by a subsequent international law norm 

                                                
103 More precisely treaties bind only those that sign them in as much as they are treaties but since they 
often are a formalization of customary norms, the norm itself might be binding more broadly than the 
treaty.  
104 Ian Browning, Principles of Public International law 6-7 (3d ed. 1979); Restatement § 102, comment b 
(1987), quoted in chapter I Weissbrodt, et.al., International Human Rights.  
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of the same character.”105 It seems then that international law in general doesn’t purport 

to give overriding reasons for action, only strong reasons for action. Jus cogens norms 

however do give us overriding reasons for action, but obviously then not in virtue of 

being international law.  I am by no means trying to imply that jus cogens norms are not 

international law--that would be ridiculous--I am arguing that their standing as jus 

cogens, rather than as international law is what gives them their overriding character. 

One possible reason why jus cogens norms bind absolutely might have to do with the 

theoretical attachment of absolute consent to them. In Restatement 10, comment d 

regarding Customary law in Public International Law space is left for derogation: “so 

long as they have not expressly and persistently objected to its [customary norm’s] 

development”, but if there are such things as jus cogens norms then they by definition 

are absolutely binding.106 There should be no questions about the claim that jus cogens 

norms are absolute, only about whether they actually exist, given that they are a 

theoretical tool rather than an absolutely accepted legal principle. 

Ultimately, I simply want to turn our attention to the fact that we have both 

negative (necessary) and positive (contingent) reasons to believe that international law 

does not purport to give pre-emptive or overriding reasons for action and that we can 

without too much vagueness fill in what ‘giving strong reasons for action’ means.  

One might worry that this is in fact a picture of what international law’s authority 

amounts to today and not what it necessarily means to have a right to rule for 

international law. In some sense this is right, but all I am doing is answering the question 

                                                
105 Weissbrodt, et.al., International Human Rights, chapter 1 available at 
http://www1.umn.edu/humanrts/intlhr2006/chapters/chapter1.html. Also Article 53 of the Vienna 
Convention on the Law of Treaties specifically grants space for jus cogens norms.   
106 Restatement 10, comment d, Customary law in Public International Law, quoted in ibid. 
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of what does it mean to say that international law, as we understand it, has a right to rule. 

In that sense I am giving necessary conditions, for international law, as we understand 

it.107 With this understanding of what it means to say that international law has a right to 

rule we can now turn to the question of the conditions it needs to meet to be justified in 

its rule. 
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In what follows I attempt to give an appropriate set of conditions that, when met, 

justify international law’s authority. In other words, I will try to give some reasons to 

prefer a particular set of conditions (that jointly make up what I call the ‘efficiency 

justification’) which when met justify the purported authority of international law. The 

set of conditions I provide are in part informed by the claim that international law 

doesn’t purport to give overriding reasons for action. They are focused on effectiveness; 

and that is necessitated by my previous argument that international law has justice, 

understood as at a minimum protection of basic human rights as one of its main goals. 

But before I give my positive argument, in ii, I, in i, explain what it would mean to give 

a normal justification of legitimacy for international law. In doing so, I follow the current 

work of John Tasioulas who has attempted to employ the normal justification thesis for 

international law. I conclude by giving some reasons to favor what I call, the efficiency 

justification of international law’s authority over the normal justification.  

                                                
107 Buchanan and Keohane, The Legitimacy of Global Governance Institutions, 406.   
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Raz argues that the moral question of legitimacy is “answered when…the subject 

would better conform to reasons that apply to him anyway”…if he intends to be guided 

by the authority's directives than if he does not.108 The normal justification thesis is 

meant to apply to all authorities, but for our purposes here its applicability to law, and in 

particular state law and international law is most relevant. According to Raz, the normal 

justification thesis implies that the sort of authority that states invoke for themselves is 

never justified. But given the normal justification thesis a state or any authority can be 

partially legitimate. After all, some directives might pass the NJT test with respect to 

some people, and others fail it. So state can be somewhat legitimate or even strongly 

legitimate with respect to some subjects or most subjects. With respect to state authority, 

Raz shows how NJT works, by pointing out to cases where state can meet the test. He 

points to 1) cases when state is cognitively advantageous, i.e. has more information, 2) 

cases when state helps volitional defects, 3) cases when a state can help avoid individual 

deliberation costs or when individual action might be self-defeating, 4) cases when the 

state is in an advantageous position to solve coordination problems, and 5) its role in 

solving the prisoner dilemma.109 There is no reason to think that one cannot attempt to 

provide a similar set of reasons in support of using NJT for international law. In fact 

John Tasioulas does an excellent job of that; giving examples of how, with respect to 1) 

international law is in fact collected and distilled international wisdom, or with respect to 

3) how attempting to reach peace by one nation acting alone is self-defeating.  

                                                
108 Raz, Service Conception Revisited, 1014.  
109 Raz, Morality of Freedom, 75. 
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According to Raz, the normal justification thesis implies that authoritative 

reasons must be pre-emptive: “the fact that an authority requires performance of an 

action is a reason for its performance which is not to be added to all other relevant 

reasons when assessing what to do, but should exclude and take the place of some of 

them,” namely all the ones that apply to the subject and in support of the directive.110 To 

say that an authority is legitimate is to say that its issuing of a directive is sufficient 

reason for me to act on it. To say one has legitimate authority on this account, is to say 

that one must disregard all countervailing or supporting reasons for an action, since the 

directive acts not as an ‘extra’ reason but as a pre-emptive reason, by definition of what 

it means to be an authority. Raz further argues that we must think that there is  

“at least the possibility that [the authority’s] directives will sometimes 
lead us to act differently than we would have done without them. In itself, 
while this requires that the authority’s directives must be capable of 
changing what we ought to do, all things considered, it does not specify in 
what way they impact on what we have most reason to do. The 
preemption thesis explains that: it reflects the thought that authorities are 
able to function in the way described because their decrees are the product 
of decisions by agents who themselves are set on determining what it is 
that we ought to do, and direct us to do so. They constitute legitimate 
authorities when doing so will in fact achieve the result of conforming 
better to reason (while respecting what reasons there are for us to 
determine our actions by our unhindered judgment). The fact that this is 
how they operate indicates that when they are legitimate their decrees 
should replace the background reasons.”111  
 

So according to Raz, the pre-emptive thesis holds if the normal justification 

thesis does. I have argued above that the pre-emptive thesis fails to hold for international 

law because of its relationship to state law. The pre-emptive thesis cannot theoretically 

hold for both international law and state law, not because of their content, but by the very 
                                                
110 Ibid., 46.   
111 Raz, Service Conception Revisited, 101.  
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nature of what it means to give pre-emptive reasons for action. But if the pre-emptive 

thesis doesn’t hold for international law, neither does the normal justification thesis. That 

is, if Raz’s proposed conditional works. But what if it doesn’t? Some, like Leslie Green 

and Stephen Perry, have argued that the conditional fails, that one need not accept the 

pre-emption thesis while accepting the NJT.112  

Even if we reject the conditional there are further problems with the Normal 

Justification Thesis with respect to international law. The NJT focuses the relationship 

between legitimacy and authority on its abilities to up the efficiency in acting on relevant 

reason. However, the NJT thesis ignores the role of authority in dissolving disputes.113 

And this is very important because it explains why it is possible for an authority to have 

general legitimacy and not simply legitimacy with respect to some subjects, some of the 

time. Authority is not simply legitimate for me when it allows me to more likely act on 

reasons that apply to me, it also has a role in helping various parties resolve their 

disagreements. After all, isn’t international law exactly about that? But the reason that an 

authority can solve disagreement is not because it necessarily has the right answer, nor is 

it because we believe it has the right answer, even when it does have more information 

and is cognitively more advantageous. The reason authority can solve a dispute is exactly 

because we consent to it solving the dispute. So the justness and the legitimacy of the 

resulting solution (by the authority) is not to be found in the reasons that apply to me, it 

might in fact turn out that those reasons alone do not support the authorities directive, but 

in our submission to the process. A supporter of Raz might argue that ultimately what we 

                                                
112 Leslie Green, The Authority of the State, 1988. Stephen Perry, Second-Order Reasons: Uncertainty and 
legal Theory, Southern California Law Review, 62, 1989. This is also further discussed in Shapiro, 
Authority in The Oxford Handbook.  
113 Shapiro, Authority, 434.  
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are saying here is that the balance of reasons that apply to me do support the particular 

norm even though without me having consented to the process of authority’s arbitration 

the balance of reasons wouldn’t have supported the action. But that flies directly in the 

face of Raz’s NJT. It requires that we restate it to say that an authority is legitimate if 

following its directives more often results in one likely following reasons that apply to 

her then the alternative. But this would of course support the claim that there is such a 

thing as a general notion of legitimacy and that NJT fails as a necessary or sufficient 

justification of international law’s authority.  

While I disagree that NJT provides sufficient justification for legitimacy of 

international law, and while I disagree with the claim that different parts of international 

law can have different levels of legitimacy with respect to different subjects, I do think 

there is some advantage to discussing the legitimacy of international law separate from 

legitimacy of authority in general. In what follows I provide an argument for, what I call, 

the efficiency justification of international law’s legitimacy.  
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One simple way to start the discussion of legitimacy of international law is to 

make the simplest of claims about legitimacy and attempt to see whether this simple 

account can be filled out. So, I take it that, for any institution to be legitimate, it, at a bare 

minimum, needs to be effective. By effective, I mean well adapted for its purpose. In that 

sense, my notion of effectiveness does carry an implication of relative efficiency. Before 

I proceed with what it would mean to say that the institution of international law is 

effective (and efficient) and why that is sufficient to start from, I want to justify my 
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supposition about the necessary role of effectiveness and efficiency in discussions of 

legitimacy as not controversial.  

One might wonder if effectiveness, and more importantly efficiency, has 

anything to do with legitimacy, or whether we ought to see efficiency as necessary in 

discussions of legitimacy. In fact, one might argue that all that is necessary to claim that 

an institution is legitimate is that it embodies certain processes that are fair, and that the 

fairness of the processes it embodies guarantees it legitimacy. This proposal can be 

understood in three ways. First, one might mean that any institution, no matter what its 

goal is, is legitimate if the process to achieve that goal is fair. Second, one might mean 

that any institution that has a legitimate goal is legitimate if it also pursues that goal in a 

fair manner. Third and most common interpretation of the proposal is that the fairness of 

the process guarantees the justness of the goal, i.e. any institution that embodies fair 

processes by definition is pursuing just goals. This sort of procedural legitimacy account 

in legal theory takes the form of an argument asserting that the rule-of-law is established 

when the rule-of-law conditions are in place.  

But all of these suppositions have a problem. In the first case, we might very well 

be faced with an institution whose goal is to wreck havoc on the economies of smaller 

nations, so as to have large corporations benefit financially. If we are to preclude that 

possibility, we have to assume that the legitimacy of an institution can only depend on 

the fairness of the process when the goal of such an institution is just. And that brings us 

to the second case, where a legitimate goal is pursued by fair process. One can certainly 

imagine a situation, in which the goal of peace is pursued by an institution which treats 

everyone fairly and takes all peoples’ viewpoints into considerations, etc., but in doing 
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so (listening to all parties equally and fully) takes years to respond to humanitarian 

conflict. Such an institution, I argue, would lack legitimacy since it would fail to meet its 

stated goal in a meaningful manner. The same problem applies to the third (and most 

common) interpretation. So unless the appeal to procedural fairness (in discussion of 

legitimacy) already includes both an appeal to the legitimacy of the goal and an appeal to 

the efficiency with which that goal is achieved, I argue that fairness of the process is not 

sufficient nor does it preclude the claim that effectiveness and efficiency are necessary 

conditions for legitimacy.114  

So then, to be legitimate, an institution needs, at a minimum, to be effective and 

obviously it needs to be effective with respect to its goals. Luckily, when it comes to 

social institutions, these goals are clearly laid out; the institution is created and run with a 

goal in mind. In spite of that, sometimes, an institution morphs and changes so much that 

it is not as easy to uncover its main goal. International law is one such institution. The 

classical goal of international law was peace. All of its major sources indicate this 

clearly. But in the recent decades international law has more and more often been seen as 

a tool for the promotion of justice, both absolutely and as a tool for peace. The history of 

how this happened is interesting; it most likely happened as it became obvious that 

pursuing justice was the best and most cost-effective way to achieve peace. I have in 

chapter II argued that in spite of this development it is wrong to assume that the pursuit 

of justice (for international law) subsumes the pursuit of peace or that it ought to. In fact, 

peace and justice can genuinely conflict, but there is nothing odd about saying that 

international law ought to pursue both. Giving a principled system that would explain 
                                                
114 I guess there is a fourth interpretation that would say that fairness of the process guarantees efficiency, 
but I am not confident how that could be guaranteed by fairness of the process.  
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when justice takes precedent and when peace takes precedent is essential for giving a 

meaningful answer to the question of goals of international law, but for our purposes 

here we can settle with simply saying that it is possible at times that peace takes 

precedent over justice as a function of international law.  

Because international law has as its goal the promotion of justice, we can be 

comfortable with saying that effectiveness (with that caveat of relational efficiency 

embedded in the notion) is not only necessary, but also sufficient for legitimacy (in as 

much as those are its goals, not necessarily). The stated and practiced goal of justice and 

peace resolves the concern about having a legitimate yet evil international legal order. To 

illustrate: consider a different institution: like a bank. Its goals might be something like 

maximizing benefits to its share holders, i.e. maximizing profits, etc. The concerns with 

regards to how it goes about doing that must be artificially imported- to be legitimate the 

bank must not send mercenaries to poor African countries and steal their diamonds to 

accomplish its goals. The reasons for this are external to it- they are reasons that turn to, 

or focus on human rights and minimal decency, etc. Why a bank must meet these 

conditions to be legitimate is in some sense external to it. Luckily for us, this is not the 

case with international law- its role of promoting peace and justice is already moral in 

nature. As long as it is effective and as long as its notion of justice is compatible with all 

reasonable conceptions of the good life - it is legitimate. This might imply that having 

customary norms as a main source of international law is not just an accident, but in fact 

an implicit necessary condition for legitimacy. Two clarifications are needed regarding 

this discussion: by ‘justice’ here I mean both fairness in the sense of providing for “the 

availability of choice reasonable for all valuable conceptions of life” and a protection of 
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basic human rights understood as those things needed for a minimally decent life.115 

Regarding the notion of an ‘internal condition’ for legitimacy: I mean a condition it 

needs to meet with respect to its own stated goals.  

In arguing that effectiveness is a sufficient condition for legitimacy of a truly 

‘legal’ institution which pursues justice and peace I suggested that for the sufficiency 

relation to hold our notion of effectiveness must subsume a notion of certain efficiency. 

The notion of efficiency here is relational; it would have to be: given the limited amount 

of resources states have and the limited amount of resources states are willing to share, if 

there was an international institution (whether legal or not) that could achieve the same 

goals and more efficiently, then international law would fail to be fully legitimate since it 

would take away the resources from that institution. This in no way precludes the claim 

that international law has to function in conjunction with state and regional laws to 

accomplish its purpose.  

In as much as the institution of international law is a legal institution with a 

stated goal of justice and peace, effectiveness and relational efficiency are sufficient 

conditions for its legitimacy. In other words, while attempting to show that effectiveness 

is in fact a necessary condition for legitimacy, not precluded by any accounts of 

procedural legitimacy, I have further concluded that in fact effectiveness is sufficient for 

legitimacy of international law.  

In what follows I discuss features that an institution that pursues peace and 

justice and does so through the rule-of-law on the international arena must have so as to 

be effective and efficient and thus legitimate.  

                                                
115 This formulation echoes Rawls, Raz and Buchanan.  
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I want to first ask the question of what would count as effectively pursuing peace 

and justice. Many a scholar has rejected the condition of justice as a legitimacy condition 

due to fear that anything less than constant peace and constant justice would raise a call 

for the rejection of the institutions they are discussing.116 I think such concerns are 

misplaced. Firstly, an institution whose actual goal is justice (and peace) would trivially 

fail to be legitimate if there was already constant peace and justice, since it would be, 

ostensibly, wasting resources by just existing, unless it was supposedly necessary for the 

continual peace. Secondly, and more importantly, when I say that effective pursuit of 

peace and justice is necessary for legitimacy I need not and do not commit to a claim that 

the achievement of those goals is necessary. But that is exactly where the difficulty 

arises: can we find some, well supported, reasons to think that there are indicators of 

effectiveness of an institution short of absolute victory. The fact that there are less wars 

today than 50 years ago (which might not even be true) or the claim that women have 

more freedoms, or that there is less slavery; none of these present any reasons to think it 

is the institution of international law that is working. After all maybe we would have, 

without the pressure of international law, accomplished as much or maybe more. Maybe 

the accomplishments we do have can be attributed to individual government rather than 

international law, etc. Looking at the actual present and comparing it to the actual past 

won’t do. The best we can do in evaluating the conditions that need to be met to say that 

an international legal institution is effective is to look for features that would maximize 

peoples’ commitment to such an institution while simultaneously minimizing 

compromising of the goals of peace and justice. In other words, given the nature of 
                                                
116 Both Buchanan and Tasioulas discuss this in their essays on Legitimacy of International Law in the 
Philosophy of International Law.  
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international law anything that maximizes support for its instruments and processes 

without thereby significantly compromising the same is, by definition, going to give rise 

to a more effective institution.  

I do not claim that the following list is a complete set of features that would 

achieve the above goal of maximizing commitment while minimizing compromising of 

stated goals, but some features that can certainly help achieve this are: a) rules of the 

institution ought to largely embody what’s considered tried and tested wisdom of its 

members, b) rules of this institutions should further help individual members and their 

states maximize their individual commitment to the goals of peace and justice, i.e. the 

rules ought to reflect the fact that the goals of peace and justice are not externally 

imposed or concocted, but are in fact a stated goal of all states (in doing so the rules must 

have mutually consistent mechanisms for support and limitations of sovereignty), c) 

rules should project (assume) goals that are meant to be achieved, in other words, the 

rules must treat their subject-members fairly, whether that means distributing the burden 

of rule following equally, or proportionally to size or proportionally to guilt, etc. (another 

way to put c) the means ought to reflect the goals, not because that is in some esoteric 

sense ‘right’ but because that will maximize peoples’ commitment to the institution), d) 

(and this parallels some ‘rule-of-law’ conditions) rules must be understandable and the 

processes for their creation and enforcement must be transparent, and finally e) the 

sanctions attached to rules must be appropriate to the authority that the international law 

purports in that particular sphere of influence. I believe that an institution that embodied 

all these features would be effective and ‘relatively’ efficient in securing peace and 

justice in the international arena. By saying ‘relative’ it is not my intention to weaken the 
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claim, instead I simply mean to say this institution would be more efficient ‘in relation 

to’ another with the same professed goal that failed to meet one or more of these 

conditions.  

Regarding a), having an institution that largely comprised of customary norms 

would seem beneficial to its ability to muster up support and through that increase the 

effectiveness and efficiency of its rules. This is the case for a variety of reasons. First, 

the fact that practice ‘makes’ acceptance for customary norms, implies that whatever the 

motivation behind the acceptance of the norm it is more likely to be sustained than 

motivation behind a norm that is simply agreed upon. Second, the critical mass needed to 

be present for a norm to be customary international law implies already present large 

support and thus acts as an indicator to those that are on the verge of accepting it that it 

represents collective wisdom of various religious, political and social arrangements. 

Third and a more general claim is that the fact that customary norms are the major source 

of international law signals that the institution as a whole is committed to changing with 

changing social conditions, and means to serve the international community rather than 

the other way around. Finally, having customary sources be the majority of international 

law means having, what Tasioulas (in following Raz) calls “cognitive advantage over 

what its members have reason to do,” in much the same way that a state might have a 

cognitive advantage over its members.117  

In all fairness, it ought to be noted that having customary norms be a major 

source of international law also presents some problems. Most notable is the, widely 

discussed, concern regarding the way change happens in a system largely comprised of 

                                                
117 Tasioulas, Legitimacy of International Law, 101.   
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customary norms, namely through deliberate breaking of rules. Obviously then the 

presence of customary norms while directly adding to reasons to support international 

law and thus maximizing its effectiveness, also poses a threat to its legitimacy, by 

inviting rule-breaking as the main form of change.118  

Regarding b), commitment from individual states will be maximized if the 

system embodies pluralism, but it has to do so without significant concessions on what 

the goals of justice and peace embody.  Given these goals, it seems like the most 

effective way to promote them and protect human rights is by a joint effort from 

individual states and international law. In this sense international law acts as a check 

against tyranny of states over its peoples, but sovereignty of states acts as a check on the 

tyranny of many, or the democratic states, or the ‘civilized nations.’ International law 

then, to be legitimate, must act not only as a check on sovereignty, but also its enforcer, 

and that of course has been seen as its bane. But it need not be, it is also, if I am right, its 

boon. The somewhat uneasy relationship between international law and state law, the 

view that international law is in some sense primitive and not full-fledged all come from 

the same place: the fact that for international law and state law to act as checks and 

balances for each other, there has to be no general hierarchy between them.  

Furthermore, international law is sometimes seen as promoting the values of the 

liberal west, rather than embracing pluralism. But in fact one place of agreement can be 

found in the general understanding that instead of imposing a particular version of 

human rights, international law is meant to help individual states commit to their own 

                                                
118 Discussed by various scholars, for example, Robert Goodin, Towards an International Rule-of-law: 
Distinguishing International Law-Breakers from Would be Law-Makers, Studies in Global Justice, 2: 225-
246, 2005.  
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goals of peace and justice. In fact, I believe that the conflict of values is overstated in the 

literature. While I certainly believe that there is a conflict of values not only simply 

between east and west but on many other fronts, and while I am by no means persuaded 

that this conflict can be overcome, or solved by liberal commitment to pluralism as 

simply good, I do believe that much can be accomplished without such resolution. I say 

this because I believe that international law is uniquely poised to help individual states 

act on their commitment to human rights, rather than help them grow such a 

commitment. After all the impetus behind international law was largely grounded in the 

belief that it is in everyone’s interest to have peace and justice, and more importantly it 

was grounded in the belief that there is a moral commitment to peace and justice. To 

clarify, I do think international law has a role to play in shaping values, but its main role 

(if it is to be effective) is adding motivation and reasons for states and individuals to act 

on already present reasons and principles. To do so international law norms must be 

construed and stated in a way that reflects the second of the roles it has with respect to 

promoting values that promote peace and justice (like respect for basic human rights). In 

arguing that international law is not primarily a creator of new rules but a motivator for 

already existing one, we might find much more support for its norms.  

To quickly illustrate, Iran has failed (just like 3/5 of states that are State parties) 

to report in a timely fashion with respect to the Covenant on Civil and Political Rights, 

and in at least one of their reports (1992) Iran has indicated that their state laws which 

must be Islamic in nature are in fact capable of bringing about the goals of the Covenant. 

Iran has, in spite of accepting and reporting with respect to this Covenant pursued 

practices that are incongruent with the Covenant, including practice of torture, 
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systematic persecution of Baha’i faith members, discrimination against women, etc. So 

while the problem arising from attempts to promote pluralism while embracing certain 

unmovable principles protecting human rights is a serious one, it is clear that 

international rules which are stated and practiced in such a way so as to draw on already 

present structures, legal processes, motivations and reasons in a state are better than 

those that seek to alter any one state in a great manner or any large group of states. And 

while such rules would not be congruent with a culture that is solely and exclusively 

based on any unchanging source of law, they are congruent with any state that has means 

of changing laws in a substantial ways. After all both the Koran and our Constitution are 

open to interpretation.  

Regarding c), rules that appear to and do distribute the burden fairly are more 

likely to achieve support from more states and are thus more likely to be effective and 

efficient. What is considered fair distribution of burden as well as benefits can vary from 

case to case: in some cases equal distribution is appropriate; in others distribution 

according to responsibility or size might be more appropriate. While this suggestion 

might sound vague, in fact it need not be. For example, the distribution of permanent 

seats in the Security Council of the United Nations, the organ responsible for security 

and peace, seems to fail this condition (c)). The fact that certain nations like France or 

the U.K. with respectively small populations have permanent seats on the Security 

Council, while India, Brazil, Canada, Japan, Indonesia, Nigeria, etc. do not have 

permanent seats fails this condition in obvious ways. Many reasons have been given as 

to why these five have those seats, but the primary reason is historical; they were the 
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winning nations that came out from WWII and set the stage for the U.N.119 The 

permanent seat on the Security Council also carries with it veto power which greatly 

affects international relations. If more members had a permanent seat or there were no 

permanent seats or the process by which the permanent seats were chosen appeared less 

random and more fair it would benefit the effectiveness and efficiency of the Security 

Council as well as their resolutions. Adding a nation from the Middle East or Africa 

would certainly raise the apparent legitimacy of the Security Council and thus heighten 

the likelihood that its resolutions are seen in the rest of the world as legitimate and worth 

abiding by. All in all it seems that a fair distribution of burdens and benefits ought to be 

accomplished or should at least be attempted. One way to maximize the support for the 

rules by appealing to their fairness is to be able to provide well justified public reasons 

for the way the burden is distributed. The distribution of permanent seats fails because 

we cannot give a well justified public reason that would legitimize that distribution of 

power.  

Rule c) is further meant to constrain the legitimate international norms to those 

that use appropriate means. This, for example, does not preclude the use of force to 

prevent force, but it does preclude use of force that is not preceded by strong diplomatic 

efforts. As I already stated, if our conditions are meant to maximize support while 

minimizing compromises to peace and justice then the means ought to reflect the goals.  

Regarding d), one thing that international law certainly needs, to be effective, is 

the appearance of legitimacy. Unlike state law, international law is most likely to have 

                                                
119 It is interesting to note that they all have nuclear weapons (and are signatories of the non-proliferation 
treaty). This of course is not the reason they have permanent seats on the Security Council (after all India 
too has nuclear weapons). 
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social legitimacy when it has normative legitimacy, but because widespread support is 

essential for its legitimacy the tools governments and citizens need to ascertain that the 

institution of international law is in fact normatively legitimate become even more 

essential.   

In other words, features that signal that all the other features are actually doing 

well in accomplishing these goals of peace and justice become relevant for legitimacy. 

These are what Allen Buchanan and Robert Keohane call, epistemic features.120 In 

discussing legitimacy of all global governance institutions they argue that any legitimate 

institution must have those features that would allow us to evaluate and reform an 

institution, and as obvious corollary, support those that are doing well. The ‘process’ 

features of the rule-of-law I discussed above are in many ways meant to do the same. 

The rules must be clear, and in a language that can be interpreted relatively similarly in 

all translation and from all perspectives. The rules must give clear understanding of what 

it would mean to obey such a rule and what constitutes breaking of such a rule. 

Buchanan and Keohane, importantly, add (or restate these conditions as) the condition of 

transparency. For general support, public needs to have knowledge of institutional 

processes and consequences and the ability to change them appropriately. In other words 

the institution needs to be accountable, and for that transparent. Buchanan and Keohane 

do an excellent job of explaining the relevance of transparency for accountability and in 

turn accountability for legitimacy.121 They start from acknowledging the social function 

of legitimacy; the fact that for an institution to be legitimate it needs to have certain 

epistemic values that allow us to judge them and respond to them appropriately. To 
                                                
120 Buchanan and Keohane, Global Governance Institutions.  
121 Ibid. 
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achieve the support that an institution needs so as to do its job well, it is necessary that 

governments and ordinary citizens have access to information about its functioning. But 

as Buchanan and Keohane rightly note that is not sufficient, there must be mechanisms 

for revising the standards of accountability, including to whom the institution is 

accountable and with respect to which feature. For this ability (to revise the standards of 

accountability), they argue, there needs to be a certain level of genuine transparency (i.e. 

genuine meant to mean- available to all relevant parties, etc.)122 Obviously much can be 

both said and done with respect to the conditions international law would need to be 

readily accessible and understandable for not simply the governments of states, but their 

citizens as well. After all international law has space for citizens to sue governments, as 

in Lawless vs. Ireland (1 Eur. Ct. H.R. (Ser. B) (1960-61) 6) or Brogan vs. United 

Kingdom (1988) ECHR 9 (30 May 1989 in European Human Right Court).123 The 

international law remedies available to citizens are most certainly not as widely known 

or pursued as state remedies. That is at least one respect in which international law today 

could improve with respect to transparency.  

Regarding e), to be effective, international legal order must be better at 

coordinating efforts of individual states with respect to peace and justice, then they 

would be able to do individually and possibly it needs to be better than the alternatives. 

To do so international legal order needs to, among other features, have an appropriate 

level of sanctions attached to its policies. One might be concerned that with the 

comparatively weakened level of sanctions international law may not be as effective in 

                                                
122 Buchanan and Keohane, Global Governance Institutions, 427- 433.  
123 For more see http://www.iilj.org/courses/documents/Broganv.UK.pdf  and 
http://www.nuigalway.ie/human_rights/Projects/Project_Ireland/lawless_v_ireland.html 
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promoting peace and justice as individual states. For example, one of the essential pieces 

of law for the protection of human rights- the Covenant on Civil and Political Rights has 

a self-reporting mechanism attached to it which requires states to issue reports as to how 

well they are doing with respect to the Covenant. These reports are often either not 

completed- like in the case of U.S., or grossly self-congratulatory and evasive, like in the 

case of Iran. The higher order sanctions for not self-reporting are usually in the form of a 

strongly worded reprimand letters. This might seem like an inappropriate sanction, after 

all ought not the value of that which is protected by the Covenant, i.e. civil and political 

rights, be reflected in the strength of the sanctions? But the strength of sanctions must be 

proportional to the force of the directive and when it comes to international law, I have 

argued that its various sources carry varying force. While I am not arguing that the 

sanctions attached to, for example, the Covenant on Civil and Political Rights (self-

reporting and strong letters) are appropriate, I am saying that sanctions in form of 

reprimand can be quite effective and reprimand or other sanctions are much more 

effective when taken collectively then when taken individually. If international law gives 

not pre-emptive but weighty reasons for action than the sanctions attached to it ought to 

reflect that.  

The five conditions I have discussed above are not meant to be a complete set, 

but a set of most obvious necessary conditions for the institution of international law to 

be effective and efficient and thus legitimate. It is quite important to repeat that I, along 

with most, do not believe that the legitimacy is an on-off switch. Obviously, I have 

argued that all of the above conditions need to be met for international law to be 

legitimate, but to what extent they are met will measure the level of legitimacy the 
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institution has and our appropriate reaction to its failings; whether reform or boycott is in 

order.   
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Lastly, I want to distinguish my account of international law’s legitimacy from 

those that rely on Joseph Raz’s justification of legitimacy; the normal justification thesis 

or NJT. I do this largely because one might look at the conditions I have provided above 

and argue that ultimately I am pointing to the same instrumental conditions under which 

international law is legitimate (after all my conditions a) and b) can mutatis mutandis be 

compared to 1) and 2) here). That however would be a misunderstanding of my view for 

several reasons.   

First, the fact that I believe that different sources of international law enjoy 

different authority ought not to be confused with Raz’s claim that legitimacy is 

dependent on the subject to whom it is directed. I argue the opposite; all international 

laws bind all individuals and governments subject to it in the exact same way by the 

virtue of being international laws. Second, my account is able to justify the ‘dispute-

resolution’ function of law and grant it authority in those cases. Furthermore, the 

efficiency account also explains why the somewhat tense relationship between state and 

international law might not be a bad thing. In addition, unlike Raz’s account which gives 

same legitimacy conditions to state and international law I explain, to some extent, 

international law’s ‘primitiveness.’ Finally, the efficiency account explains why it is 

possible, while not always desirable, to have sanctions which are not proportional to the 

content of the norm, as most importantly why it is essential that we give support to 
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international law while attempting to reform those parts of it which are not as effective, 

instead of claiming that certain parts of it simply have no authority.  

Ultimately then, I believe that the efficiency account of the legitimacy of 

international law is superior to the NJT account. I hold that efficiency account is also 

sufficient for legitimacy, since I believe that international law aims at justice and 

peace.124 Finally, given the way the legitimacy conditions are arrived at, on my account, 

we have some reasons to use them as ‘extensions’ of rule-of-law conditions in sifting 

through various proposed principles of global justice.  
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124 But I want to be very clear about the fact that I do not think that international law aims at justice and 
peace necessarily and in that sense, the efficiency is only necessary, not sufficient for legitimacy of 
international law. 
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So far I have argued that the instrumentally necessary features of international 

law- like the rule-of-law conditions, can help us exclude certain proposed principles of 

global justice as legal principles. I have further argued that these same necessary features 

can help us provide a better justification for claiming that peace and justice are 

appropriate goals of international law, as well as help us justify at least some legitimacy 

conditions for this institution. In this chapter I turn to a particular global justice dilemma, 

to show both prongs of my main argument. I set out to show that, some of the time, what 

justice requires of us in the global arena can only be meaningfully answered by 

grounding such answers in the necessary institutional structures available for the pursuit 

of global justice. 

In a broad sense the aim of this chapter is to suggest an appropriate place for the 

institution of international law in discussions of global justice. I argue that the necessary 

features of the institution of international law can and should be used to reject some and 

accept other principles of global justice. The necessary features of international law I 

start from are the rule-of-law conditions. The narrow aim of this chapter is to show how 

my argument would work with respect to a particular dilemma raised by the principle of 

the moral equality of combatants. This principle, in its simplest form, states that 

‘combatants do no wrong by simply fighting on the side lacking a just cause, i.e. their 

moral status is prima facie equal to that of combatants fighting on the just side.’ The 

critics of this principle, like Jeff McMahan, David Rodin, Tony Coady and others, argue 
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that justice of the cause for war affects the justice of fighting in such a war.125 This leads 

them to conclude that combatants on all sides of the conflict are not equally permitted to 

fight and that those on a side lacking a just cause have a moral responsibility to refuse to 

fight. I will argue that the implicative principle of inequality of combatants which 

McMahan and others suggest may not be institutionalized in international law, because it 

fails the rule-of-law conditions. I will furthermore suggest that there is a moral 

responsibility to institutionalize some principle to guide fighting in war and that the 

principle of equality of combatants is the only one compatible with the rule-of-law 

conditions in the context of international law. If, as I argue, the principle of equality of 

combatants must be a part of international law, then, I believe, there is a heavier burden 

of proof for the proponents of the principle of inequality of combatants. 

Ultimately, the hope is that we can narrow the field of discussion regarding both 

particular proposed principles and their attendant theories of global justice, by placing a 

heavier burden on some over others; a burden grounded in the claim that necessary 

features of international law which are themselves neutral with respect to any theory of 

global justice, require certain institutional tools incompatible with those proposed 

principles.   
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As I suggested- international law serves the purpose of governing human and 

state behavior and coordinating the efforts of local regulatory structures and individuals. 

                                                
125 McMahan, Killing in War; Tony Coady, The Status of Combatants, in Just and Unjust Warriors, ed. 
David Rodin and Henry Shue, Oxford: Oxford University Press, 2008; David Rodin, The Moral Inequality 
of Soldiers: Why jus in bello Asymmetry is Half-Right, in Just and Unjust Warriors. Lionel McPherson, 
Innocence and Responsibility in War, Canadian Journal of Philosophy, 34 (2005); 485-506.  
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To do so it needs to meet certain rule-of-law conditions. These, as you will recall, require 

that legal rules be “clear, publicly accessible, stable, [capable of being followed], non-

retrospective in content and application, and [that] official behaviour be congruent with 

pre-existing legal norms.”126 I further argued (and will in this chapter show by example) 

that we can use these conditions and their derivatives (like the legitimacy conditions) to 

sift through proposed solutions to global justice dilemmas. In other words, I believe that 

the rule-of-law conditions are necessary features of international law and are among 

those that can be justifiably called upon in evaluating some proposed principles of global 

justice. Let me explain. I am not arguing that any and all proposed principles of global 

justice must pass the muster of the being compatible with the rule-of-law conditions in 

the international context. Instead, what I am arguing is that for some proposed principles 

of global justice, incompatibility with rule-of-law conditions doesn’t simply indicate 

inability to be institutionalized in this manner, but failure to be good solutions to a global 

justice dilemma. In other words, in some cases the incompatibility of a principle justified 

independently from institutional structures with those institutional structures is not a 

reason to change our institutional arrangements, but a reason to reject that principle. This 

most obviously holds true for those principles of global justice that require coordination 

via a system of rules. For those sorts of situations for which governance and coordination 

via a system of rules is good, rule-of-law conditions are reasons to be added to the 

balance of reasons in support of acting one way rather than another in that situation. 

Ultimately, what I am suggesting is that when it comes to global justice “what one ought 

                                                
126 Tamanaha, A Concise Guide to the Rule-of-law, Legal Studies Research Paper Series, Paper 07-0082, 
Sep 2007.  
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to do is [some of the time] complicated by, among other considerations, the functional 

requirements for good laws.”127  
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Scholars like Jeff McMahan, David Rodin, Tony Coady, Henry Shue, Larry May, 

and others have recently been a part of an evolving debate regarding the principle of the 

moral equality of combatants (MEC), which in its simplest form states that combatants 

fighting in an unjust war do not do anything wrong simply in the virtue of fighting in that 

war and thus combatants on all sides are prima facie moral equals.128 This principle is 

firmly grounded in international relations and is supported by some just war theorists.  

Just war theories, like that of Michael Walzer, have a built-in commitment to the moral 

equality of combatants, stemming (most commonly) from the belief in the separation of 

jus ad bellum (justice of war) and jus in bello (justice in war) principles. Simply put, for 

the classical just war theorist, the justness of fighting in a war is independent of the 

justness of entering the war, allowing for the possibility that a combatant lacking a just 

cause for war might nonetheless fight that war justly.  

One of the most complete arguments against the moral equality of combatants 

(MEC) comes from Jeff McMahan in his recent book Killing in War. McMahan’s basic 

intuition behind this criticism of MEC is grounded in a continuity of application of 

                                                
127 Henry Shue, Do We Need a ‘Morality of War’, in Just and Unjust Warriors, 2008. loc 1430, Kindle e-
book.  
128 McMahan, Killing in War; Laws of War in Philosophy of International Law; The Morality of War and 
the Law of War in Just and Unjust Warriors, Rodin, The Moral Inequality of Soldiers, in Just and Unjust 
warriors, Tony Coady, The Status of Combatants in Just and Unjust Warriors, Henry Shue, Do We Need 
“Morality of War’? in Just and Unjust Warriors, Larry May, War Crimes and Just War, Cambridge 
University Press, 2007. McPherson, “Innocence and Responsibility in War,” Seth Lazar, “Responsibility, 
The Responsibility Dilemma for Killing in War: A Review Essay,” Philosophy and Public Affairs, 38 
(2010): 180-213.  
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principles of ordinary morality to the state of war. He wants to discredit the “common 

sense” belief that once the term ‘war’ is applied to a set of circumstances a different set 

of moral principles apply, especially, with regards to killing. He hopes that showing this 

would in turn show that, in general, there is no moral equality of combatants in war. One 

relevant implication of his view is that, contrary to common belief and typical law, the 

blame for an unjust war does not lie solely with the political and military leaders; 

combatants are seen as blameworthy as well.   

McMahan grounds his argument in the notion of liability. Liability is central to 

the generic notion of innocence, which is in turn central to the classical arguments for the 

moral equality of combatants. The classical position has it that fighters on either sides (or 

all sides) present a threat and a danger and this makes them liable to attack. In other 

words, the classical just war theorist argues that posing a threat to the soldiers on the 

opposing side constitutes sufficient reason for the loss of the right not to be attacked. But 

McMahan argues that being a threat doesn’t and cannot be sufficient for one to be a 

legitimate target in war, i.e. it is not sufficient to become liable to attack. Consider for 

example, a murderer of ten innocent people, shooting at police, who have come to stop 

him. This murderer, McMahan rightly points out, cannot argue that the police have made 

themselves liable to attack by simply being a threat to him. In other words, being a threat 

when you are justified in being one does not make you liable to attack. Instead, he 

proposes that “the criterion of liability to attack in war is a moral responsibility for a 

wrongful threat.”129 This, obviously, raises the question of what counts as a wrongful 

threat. One proposal- that of just war theory- is that all combatants, even the just ones 

                                                
129 McMahan, Killing in War, 38, (my emphasis).  
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pose a continual threat, at least to the innocent civilians, making them legitimate 

targets.130 McMahan, in contrast, believes that engaging in justified acts that might cause 

harm does not make one liable to attack (after all just think of anytime you drive a car). 

In cases when just combatants are engaging in (objectively) justified actions (for an 

objectively justified aim) and in doing so cause unintended harm to civilians they cannot 

be liable to attack since to say that their aim is justified is to say that the unintended harm 

to the civilians is outweighed by the good of the aim.131 Ultimately, this leads McMahan 

to classify ‘wrongful threat’ as “a threat of wrongful harm- that is harm to which a victim 

is not liable-posed by action that is objectively wrong.”132  

With a notion of liability in hand, which rests not on threat of harm, but on 

wrongful threat of harm, McMahan argues that (contrary to current policy and just war 

theory) it is almost impossible for unjust combatants to fight a war justly.133 It is 

impossible to do so because combatants on the side lacking a just cause will almost 

always fail both the jus in bello condition of discrimination and the condition of 

proportionality. In other words, McMahan uses the ‘corrected’ understanding of liability 

to explain why failing the just cause condition of jus ad bellum almost always implies 

the inability to meet the proportionality and discrimination conditions of jus in bello.  

To say one is fighting a war justly in the sense of discriminating, is to say one 

does not attack illegitimate targets. Since combatants on the just side have a right to be a 

threat they do not make themselves liable to attack and thus are not legitimate targets. 

                                                
130 Uwe Steinhoff has pressed this issue in Debate: Jeff McMahan on the Moral Inequality of Combatants, 
Journal of Political Philosophy, 16(2): 220-256.  
131 Objectively justified actions, on this account, are those actions for which supporting reason is 
independent of agent’s beliefs. 
132 McMahan, Killing in War, 38.  
133 Ibid., 42.  
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This implies that except in very rare circumstances unjust combatants (those fighting for 

an unjust cause) do injustice when they kill the combatants on the opposing side (if that 

side is just in fact). 

The case for proportionality ends up being significantly more complex, but it 

boils down to the claim that the classical view that proportionality ought to take into 

account simply the unintended negative effects to the non-combatants is wrong. Taking 

the notion of liability to be central to the definition of proportionality, McMahan argues 

that unjust combatants cannot be narrowly or widely proportional, where narrow 

proportionality is focused on harm to those that are potentially liable to be harmed and 

wide proportionality is focused on harm to innocents (the traditional notion of 

proportionality).  

Having shown how unjust combatants must fail jus in bello conditions, McMahan 

also rejects a few other proposals for how the just combatants might in fact become 

legitimate targets. One such argument rests on the notion of consent. McMahan does not 

think that one can appeal to consent of soldiers to make them liable to attack, since their 

consent is to the risk of being attacked, not to being attacked. 

Another possible argument finds support for the principle of MEC in the 

epistemic limitations of soldiers. The argument suggests that soldiers can’t be reasonably 

expected to know all the relevant information to make an informed decision about 

whether the war is just. But McMahan thinks that lack of information can at best 

subjectively justify fighting in an unjust war, which in turn cannot support the principle 
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of moral equality of combatants, unless one is to argue for moral equality of those 

subjectively justified and those objectively justified.134  

A different version of the argument for MEC from epistemic limitations has it 

that it might be morally preferable to defer to those with less epistemic limitations, 

namely the government. The argument here is based on moral division of labor; after all 

having institutions with particular aims, when functioning well, is often better for 

achievement of those aims. McMahan seems to think that this sort of an argument may 

not support MEC because it is only sound when the institutions are in fact functioning 

properly, and a government that has gone to war without a just cause, fails the condition 

of functioning properly. 

Ultimately, McMahan’s argument simpliciter relies on the claim that the notion 

of liability is misunderstood in classical just war theory, international law and on the 

streets of most of our nations, and that there is no discontinuity between the notion of 

liability in individual cases and in war. Because of that, unjust combatants are almost 

never able to fight the war justly, and thus MEC is false. His argument presents support 

for what I will call the principle of inequality of combatants (PIC), or what others have 

called the asymmetry principle. 
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In the remainder of this chapter I argue that McMahan’s argument fails as a 

policy suggestion for international law. While it is true that McMahan has on several 

                                                
134 Ibid., 43. By objectively justified McMahan simply means to say that positive reasons for action are 
independent of agents beliefs and vice versa, by subjectively justified he means that the reasons for action 
are dependent on the agent’s beliefs. 
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occasions suggested that he didn’t intend his argument primarily as a policy suggestion, 

there is no doubt in my mind and there is sufficient textual support to conclude that he 

intended it as a global justice principle- as a principle that ought to somehow guide 

action and structures of global institutions, not simply (even if primarily) as a principle 

of individual ethics. So I will argue that this implicative (global justice principle of 

inequality of combatants) PIC is not compatible with the necessary features of 

international law, and that this in turn places a heavier burden of proof on its proponents. 

McMahan assumes that the conditions that make equality of combatants a legal fact are 

temporary and not necessary facts of law, in general, and international law, in particular. 

I will, first, show that he is wrong about the ‘temporary character’ of the conditions that 

justify the equality of combatants as a legal principle. Second, I will show that if a 

particular principle (like that of equality of combatants) must be accepted as international 

law, then the presence of that principle in law affects the plausibility of competing global 

justice principles.    

 In “The Morality of War and the Law of War” McMahan argues that one reason 

we commonly accept MEC is its entrenchment in international law coupled with the 

mistaken conflation of law and morality, especially in the realm of international law. He 

suggests that we have, in the realm of global justice, suffered from an inversion of the 

‘normal’ relationship between morality and law and have mistakenly allowed 

international law to inform morality. Instead, he calls for “bring[ing] the law of war into 

closer conformity with the morality of war.”135 But, even though he believes MEC is 

false, he is mindful of simply suggesting that we ought to have asymmetrical laws of 
                                                
135 McMahan, Killing in War, 107. This obviously presents a problem since his conclusion that basic 
morality cannot support MEC stands in stark contrast to the current Laws of Armed Conflict. 
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conduct in war. In fact, he acknowledges that “the correspondence with morality does 

not and at present cannot hold in the case of the international law of war.”136 He thinks 

this is the case for a variety of practical (or as he calls them-pragmatic) reasons. These 

reasons that give rise to the entrenchment of the legal equality of combatant include: 

epistemic limitations of soldiers, rationalizations of justness of fighting among the unjust 

combatants, the resulting fact that that which is permitted to the just will be done by the 

unjust, the fact that prosecuting unjust combatants might both prolong war, etc.137 

Ultimately, McMahan thinks that “the legal equality of combatants is a fixture of the law 

and must remain so until we are able to alter the conditions that make it necessary.”138 

He thinks we can do that and address the practical concerns mentioned above by having 

a philosophically minded and international jus ad bellum adjudication mechanism which 

is neutral and efficient. By having jus ad bellum adjudicating mechanism which would 

be functional during or prior to conflict we can alter the conditions that give rise to the 

reasons that make equality of combatants a legal fact. Until that time; until we can 

change the laws, McMahan believes, we ought to be committed to a two-tier (moral-

legal) system of conduct in war in which the two sets of rules diverge. Note that this 

belief that we can change the laws captures what McMahan thinks calling reasons 

‘practical’ or ‘pragmatic’ means; it means that they do not hold moral relevance and can 

and ought to be altered to fit the moral principles developed independently of them.  

                                                
136 McMahan, The Morality of War and the Law of War, Just and Unjust Warriors, location 330, my 
emphasis.  
137 It is “pragmatic considerations [that] force us to forgo the possibility of criminalizing participation in an 
unjust war.” McMahan, The Morality of War and the Law of War, Just and Unjust Warriors, loc 494.  
138 McMahan, Killing in War, 109-110. 
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I believe McMahan is wrong in believing that the reasons that give rise to the 

legal equality of combatants are temporary and simply practical, and as a result of that I 

believe he is wrong about the claim that we could ever change the laws to parallel his 

proposed moral principle for conduct in war. In fact I think that the equality of 

combatants can be derived (and thus justified) from those necessary conditions of 

international law that I have presented earlier. In other words, I believe that the 

“conditions that make it necessary” are necessary themselves.  

 In its simplest form my argument suggests that the rule-of-law conditions of 

clarity and public accessibility make it so that we may not have laws requiring actions of 

a group of people without having set ways of adjudicating who belongs in that group of 

people. In other words, we can’t have laws treating soldiers differently based on whether 

the cause they are fighting for is just without having a well functioning body to 

adjudicate justness of the cause, and McMahan (in some of his later replies to his critics) 

agrees. McMahan seems to think, however, that were we to have such adjudication 

mechanisms readily available it would be possible and desirable to have a law that would 

prohibit fighting for the unjust combatants.  

 This position- that having adjudication mechanisms with respect to justness of 

cause for war can alter the current discord between moral and legal principles guiding 

fighting in war can be understood in three ways. In each instance we are assuming that 

one is proposing some sort of a PIC principle being applied in law, i.e. proposing 

different laws for conduct in war based on the justness of one’s cause. First, one could 

propose that we ought to have adjudication of the cause prior to the start of the conflict 

and that if and only if such adjudication is completed prior to the beginning of the 
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conflict with respect to the cause claimed in the beginning of the conflict- we may apply 

the different laws to those with and without a just cause. On this view no one would be 

justified in fighting until the justness of their cause was adjudicated. A second option is 

to say that there simply are two sets of laws applying to just and unjust combatants. And 

no matter when adjudication of cause happens, prior, during or after conflict- the laws 

for just combatants apply to them and the laws for unjust combatants apply to them. I 

take this to be the most common view with respect to this proposal. Third, one could 

argue that we can have separate laws for just and unjust combatants but that they would 

only be applicable if and when we adjudicate. So, on this view, one set of laws- that for 

just combatants would apply to all until adjudication was completed and after such 

adjudication different set of laws would apply to the actions of unjust and just 

combatants. Note that in a way this is an instance of the first proposal.    

 With respect to the first proposal, obviously neither McMahan nor others can 

think that we ought to require adjudication of the just cause prior to conflict as a 

condition for fighting in war. This would be a problem since if adjudication was required 

so as to be allowed to fight in a war, those with a just cause would, for example, not be 

able to engage in self-defense. But if this proposal was understood not as ‘making’ the 

warring sides wait for a decision by a court, but as requiring adjudication on time scales 

on which wars start then it is the rule-of-law condition that requires fair adjudication that 

would by default prevent us from ever having such adjudicating mechanisms. Note that I 

am not simply arguing that it is impossible that the international court could have 

adjudication mechanisms with respect to jus ad bellum. After all, at a recent conference 

on International Criminal Court (ICC) in Kampala, Uganda a tentative agreement seems 
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to have been struck for jurisdiction of International Criminal Court in cases of 

aggression.139 The proposed legislation would extend the ICC jurisdiction over wars that 

constitute aggression- in the sense that they breach United Nations charter, lack 

justification or authority. Instead, I am arguing that such adjudication cannot plausibly 

take place prior to a conflict, nor can it inform laws of conduct in war. But I do not think 

that McMahan or many others would in fact propose some sort of requirement that we 

adjudicate the cause prior to anyone being justified in fighting.  

 It follows then that what he proposes and what others might propose fits in the 

second or third category mentioned above. The second proposal is that we have 

asymmetrical laws regarding conduct in war, whose applicability wouldn’t depend on 

when such adjudication occurred. On this view, we would be justified in applying a 

separate set of laws to combatants that were on the unjust side. This argument in support 

of PIC laws might go on to say that these sorts of (PIC) laws could further deter 

combatants from fighting in unjust wars by threatening prosecutions to those that were in 

fact on the unjust side. The laws governing how just combatants ought to act might still 

have all sorts of prohibitions against killing civilians and the laws governing how unjust 

combatants ought to fight would prohibit close to everything. These laws while maybe 

having some deterring effect would most importantly then be used in prosecuting unjust 

combatants not simply in cases of genocide, but simply for fighting in a war lacking a 

just cause.  

 So as to illustrate this, consider an analogy to laws governing self-defense in a 

domestic context. Obviously, shooting at a person prima facie constitutes assault, but 

                                                
139 June 2010, Kampala, Uganda meeting on the future of the ICC.  
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shooting at an attacker counts as self-defense and is subject to a different set of 

regulations. Analogously to laws that would apply to just combatants, there are still 

limitations on what one might do in self-defense, for example one may not shoot at an 

arthritic senior coming at them with a butter knife. But the key point is that laws that 

apply to a shooter and to a shooter acting in self-defense are different. Obviously, we do 

not need to adjudicate whether the situation has a just cause before the person engaging 

in self-defense is justified in fighting back. This seems obvious, and is analogous to the 

second proposal here. But I argue that it is only obvious in the case of individual self-

defense, and not in the case of just combatants, because the knowledge required with 

respect to just cause in self-defense is minimal and the knowledge required with respect 

to just cause in war is immense. In fact it is so large in scope and so specialized in type 

that the analogy fails. The scope and type of knowledge needed to evaluate the justness 

of a cause for war are so large and specific that the rule-of-law conditions of clarity and 

public accessibility preclude legislating of any rule that would require individuals to act 

based on whether their side has or lacks such a cause.140 Simply put, rule-of-law 

conditions require that we don’t have laws that cannot be followed. Any rule that would 

ask people to behave in a particular way depending on whether they belong in a set 

whose membership criteria are not readily knowable, fails the rule-of-law conditions.  

  One reason the above analogy might at first seem appealing is to be found in the 

conflation of just cause and right intentions that McMahan’s argument seems to suffer 

from.141 It seems to me that McMahan misstates what he takes to be the primary way a 

                                                
140 Unless we had adjudication of justness of the cause prior to engagement, but I argued this would fail the 
conditions for fair adjudication. 
141 McMahan has argued elsewhere that right intentions ought not to be a condition of just war at all.  
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war can fail to be just-namely the lack of a just cause. Looking at the role the jus ad 

bellum condition of just cause plays in his argument and the way he speaks of just cause, 

it seems to me that he really intends to appeal to the notion of right intentions in his 

argument.142 The notion of right intentions presupposes a just cause but also adds a 

further condition and that is the fact that the intentions of the warring side are actually 

those of the cause that is just. So for example while the cause of democracy in Iraq might 

have been just, the intentions of the U.S. government seem to have not been in line with 

the cause of democracy. Now with this correction in mind (that in fact it is the appeal to 

right intentions rather than simply just cause that McMahan has in mind),  there is one 

more reason why the analogy between the case of self-defense laws and PIC laws fails. It 

is not only that we are expecting soldiers to evaluate the justness of the cause, but in fact 

we are expecting them to evaluate both the justness of the cause and the intentions 

behind their leader’s decisions to engage them in a conflict.143 So not only are we 

requiring specialist knowledge with respect to a conflict or a region or history or 

economic factors or law, but in fact in proposing PIC laws we would be requiring 

combatants to assess the intentions behind their leaders decisions to enter a war. And that 

seems unreasonable. This seems to be expecting significantly more than asking a victim 

of an attack to evaluate whether the attacker is in fact trying to hug them while holding a 

knife or actually harm them.  

 Evaluating the justness of a cause for war and the intentions behind our leader’s 

decisions with respect to that war requires specialist knowledge as well as special access 

                                                
142 For example (and there are many others), when he says that a solider needs to know the intentions of his 
or her leader to know whether the cause is just.  
143 Not only are we asking them to evaluate the aims of the war but in fact there might be more than one 
aim, we are asking them to decipher among those. 
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to information which international law must provide if it is to require action based on it. 

International law cannot provide such access to knowledge, at a minimum because of 

timescales on which conflict occurs. The rule-of-law conditions of clarity and public 

accessibility then prohibit imposing any such rules just as they would prohibit imposing 

rules based on a presence of an allele in an individual. Unless law was able to legislate 

open access to genetic testing such laws would be prohibited by rule-of-law conditions. I 

take it that international law cannot legislate any “open access” to all relevant 

information, nor can it legislate sufficient level of time before conflict for soldiers to 

evaluate all the relevant data, nor can it legislate access to education required of the 

combatants to be able to interpret the information, etc. These sorts of facts that 

McMahan rejects as moral justifications, permissions or excuses for fighting, are in fact 

sufficient to prohibit imposing any sorts of PIC laws in international law. Simply put, 

McMahan’s and other’s reasons for supporting the PIC fail as legal reasons. They fail 

because they are incompatible with a range of necessary features of international law. In 

fact, commitment to PIC cannot be endorsed by any sort of an institution that even 

remotely resembles international law. 

 Ultimately, I am arguing that there is a legal principle derivable from basic rule-

of-law conditions, which says that: a rule which requires actions of a particular kind 

from certain actors, whose being subject to that law is dependent on knowledge they 

cannot reasonably be expected to have fails the rule-of-law conditions of clarity and 

public accessibility. To illustrate, consider laws against trespassing on land. An act of 

being on land owned by someone else is only trespassing if such act is intentional (U.S. 

law) or negligent (British courts). This implicitly requires that there be signs or fencing 
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or some obvious way for an individual to know that she is trespassing. This is because it 

would be unreasonable to require the knowledge about ownership of each and every 

parcel of land. So then, when the knowledge required to judge whether one is subject to a 

particular law is such that people cannot be reasonably expected to have it, suggesting 

laws based on such knowledge fails the rule-of-law condition of clarity and public 

accessibility.  

 Finally, then, we turn to the third proposal- a proposal which would avoid the 

problems of the first two. On this view, due to all the reasons I have so far suggested, 

there would be one set of laws applying to all combatants in the beginning of the war, 

and another set of laws that would apply to combatants differently depending on the 

justness of their cause, after the justness of the cause has been adjudicated. I have four 

comments with respect to this suggestion. First, we would still ultimately have MEC-

type laws operating during most of the conflict and for most conflicts. Second, such laws 

would give a perverse incentive to annihilate the opponent as swiftly as possible and 

through any means necessary prior to adjudication of cause. Perverse incentives are 

prohibited by the legitimacy conditions I discussed above. Third, in most cases this 

adjudication would either have no effect on the war or it would be unfair. Fourth, the 

dependence of change in applicable laws on time of adjudication would seem to result in 

grossly unfair treatment of unjust combatants. In some wars, which might be swift the 

combatants without a just cause would be justified in fighting, and in those that took 

longer for any reason the unjust combatants would more likely be prohibited from 

fighting in a middle of a war. However all of these reasons are not sufficient to show that 

we cannot have such laws only that they might not be useful or good. The fifth reasons I 
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believe is conclusive though. Specifically, it is becoming widely accepted that the idea 

that there is a single unchanging cause for war that operates on each side is false. This is 

most importantly also accepted, in fact especially suggested and welcomed by the same 

group of scholars that might support PIC. These same scholars (including McMahan, 

Rodin, Coady, etc.) are, rightly, acknowledging the fact that causes and intentions and 

thus justness of the same shift throughout the war. So while a nation might enter a war 

for one reason or another, in almost every case, the causes behind the war and the 

intentions behind the fighting (its aims) shift almost incessantly. There is then something 

disturbing about applying different laws based on presence of a cause or intention a year 

ago, which might be lacking now. It is not simply disturbing though, instead if that is the 

case then PIC laws would once again fail to be applicable since they ought to be applied 

to those without a just cause, and we have every reason to think that at any given time it 

is hard to adjudicate such cause in a timely manner.  

 Ultimately, it seems to me that all three proposals for PIC laws fail. These same 

reasons that suggest PIC may not be an international legal principle are also reasons to 

claim that the equality of combatants ought to be. International law must embrace the 

principle of legal equality of combatants in part because it must have rules that govern 

fighting in war if it is to be effective. After all one of the few things that an international 

regulatory structure is most obviously needed for and preferable over local regulatory 

structures for is regulating conflict. In a world of uncertainty with respect to justness of a 

cause in war and the right intentions of the warring sides, to embrace the principle of 

equality of combatants is to chose an option that is enforceable and attempts to protect 
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the civilians while allowing the just to fight. The principle of equality of combatants can 

and is implicitly accepted in the form of symmetrical laws governing conduct in war.  

 But what does this all mean, if anything, for the moral argument against the 

equality of combatants? One might think that all we have shown is that the principle of 

combatant inequality cannot be legally justified and that this means very little for the 

moral argument McMahan is putting forth. In some sense this is right- and in another is 

it false.   

  I believe that when we deal with issues that are so intimately tied to institutional 

structures as fighting in war is, we don’t have the privilege to ignore those institutional 

structures, particularly not the necessary ones. There are many questions one might ask 

with respect to fighting in an unjust war, but two central questions, which however 

related are separate are: what ought a soldier fighting in an unjust war do, and what 

principle ought we as the global community take up regarding those fighting in an unjust 

war. The first question is the one McMahan claims to be primarily answering. But there 

is no doubt (and numerous examples of this can be given) that he is also interested in the 

question of which principle is the right one for the global community to take up and on 

which its institutions ought to act on. Now, as I have argued the rule-of-law conditions 

preclude PIC from being international law. I have also argued that for situations like 

fighting in an unjust war (no simply how but whether) it is better to have a law than not. 

It seems to me then that it is incumbent on McMahan and other supporters of PIC to 

show why this individual ethics principle ought to be adopted as a global justice 

principle- informing how institutions ought to behave.  
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 Their (McMahan’s) answer to this seems confused at times: while at times they 

clearly seems to be calling for a global justice principle that would prohibit fighting in an 

unjust war, at other times they seems to be arguing that theirs is  a principle of individual 

ethics, albeit one that ought to eventually inform our global justice principles. So at times 

McMahan argues that we ought to ”bring the law of war into closer conformity with the 

morality of war, as we have succeeded, to a considerable degree, in brining criminal law 

into conformity with the morality of interpersonal relations in domestic society…[for] it 

is uncontroversially a defect in the law to exempt an entire class of people- combatants- 

from criminal liability for the intentional killing of innocent people”144 and at other times 

he says that “I agree…that at present there is a moral reason that supports the legal 

inequality of combatants.  I think that the moral reason to make the law permissive with 

respect to participation in war by unjust combatants provides no moral reason for unjust 

combatants to fight.  And I think the moral impermissibility of fighting in a war that 

lacks a just cause is compatible with the legal permissibility of fighting – and with there 

being a moral reason to make it legally permissible for soldiers to fight in an unjust 

war.”145 This all leads me to believe that McMahan is at times inconsistent with respect 

to the question of whether he is developing and justifying a principle of individual ethics 

only, or one of global justice. I think the confusion lies in the question of where he draws 

the line between individual ethics and law. It seems to me that McMahan thinks that his 

is a principle of individual ethics and global justice, but not law, while I think his is a 

principle of individual ethics and cannot be a principle of law or global justice. I think 

                                                
144 McMahan, Killing in War, 107-108. 
145 McMahan, personal correspondence.  
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PICs incompatibility with rule-of-law conditions has given us reason to argue in this 

way.  

On a related note, one of the most poignant criticisms of McMahan’s position 

comes from Henry Shue, who argues that a) there in fact is a relevant distinction between 

morality that applies in war and the morality that applies in peace and more importantly 

b) he argues that the two-tier suggestion of normativity where legal rules and moral rules 

stand in dissonance fails.146 Specifically, Shue argues that “where the laws of war are 

morally justified, there is no function to be performed by a competing morality of war 

consisting of alternative rules.”147 He ultimately believes then that the laws that “should 

govern war are the morally best laws of war.”148 McMahan in contrast believes that 

“even if morally justified laws permit participation in a war that lacks a just cause – in 

the sense of not making such participation illegal or criminal – morality still has 

something to say: it speaks to the consciences of individual soldiers and urges them not 

to fight in the absence of a just cause. That seems to be [its] “function,” if we think that 

morality must have a function.”149 While at first McMahan’s response seems absolutely 

reasonable, after all presence of laws permitting something are in no way conclusive to 

what one ought to do, I believe his response to Shue misses on several points. Most 

importantly, there is the fact that McMahan does over and over call for congruity 

between morality and law, arguing that his suggestions to what an unjust soldier ought to 

do can and ought to affect the laws and our policy. I have just shown that it cannot- or at 

                                                
146 Shue, Laws of War, Philosophy of International Law and Do we Need a ‘Morality of War’?, Just and 
Unjust Warriors. 
147 Shue, Do We Need a ‘Morality of War’?, Just and Unjust Warriors, loc. 1410.  
148 Ibid., loc. 1422.  
149 Personal correspondence McMahan.  
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least not the way he imagines it could. The problem then becomes the following- if 

McMahan is willing to grant the claim that international law and morality cannot (in this 

straightforward way) converge, then he is committed to arguing exactly what he seems to 

be and that is that in spite of laws permitting fighting on both sides and to the same 

extent, soldiers on the unjust side have moral reasons not to fight. So we have then, and 

McMahan agrees, separated the morally best law, from the morally best action. But this 

has several implications: first, PIC then is an individual morality principle, not a 

principle of global justice and if McMahan agrees that there is a divergence, then we 

must give up on the insistence on the claim that law of conduct in war ought to converge 

with individual morality of fighting in war.150  

                                                
150 Some scholars, like Liam Murphy, would describe both my view here and those of Pogge and Rawls we 
discussed earlier as form of hyper-institutionalism. Murphy’s objection is that all theories like Rawls’ and 
Pogge’s aim at the good of the institutions, “rather than at the good” these institutions can actually do. My 
view, one that in fact excludes certain theories of justice on the institutional grounds, would certainly then 
be subject to this criticism. Murphy specifically worries that aiming at the good of an institution misses the 
mark, and instead that we ought to in fact attempt to come up with principles of justice for people, and 
build from those our institutional principles of justice. He wants us to accept that “justice is fundamentally 
a matter of collective obligation without accepting that it is fundamentally a matter of institutional design.” 
I am not sure whether McMahan would accept his view, although at time he seems to be relying on it. 
According to Murphy all normative principles that apply to basic structure of institutions also apply (or 
better also apply) to individual’s conduct. His argument is in support of what he calls ‘monism’—a 
rejection of the claim that any political principle of justice can be defended without an appeal to principles 
that apply to individuals. One cannot on his view provide a meaningful defense of a principle of justice for 
the institutions without ultimately appealing to some principle that is fundamentally about people’s 
conduct. Murphy holds (and this is not an unreasonable claim) that basic institutions of society are meant 
to promote or protect some of the basic rights and moral and political goals of people. Thus, it seems to 
him, the normative principles that apply to political institutions must essentially be those that evaluate 
people’s choices. I believe that there could be varying principles for personal conduct and institutional 
design and that there are good reasons to approach them separately, because the justifications they require 
are varying in such a way that the justification for principles that guide institutional design is easier and 
stronger. The heart of all dualist arguments, according to Murphy can be found in the claim that 
“institutionally governed interaction…generates an obligation that absent that interaction does not exist.” 
Murphy’s objection to this argument and ultimately his main objection to ‘dualism’, i.e. Rawlsian 
institutional design approach, is that all views of this kind aim at the wrong thing. They aim at the good of 
the institutions, “rather than at the good” these institutions can actually do. If principles of justice are about 
institutional design then, Murphy believes, people’s relationship to those principles is one of duty to 
support just institutions and bring them about. Murphy thus holds that a dualist must argue that people 
have no direct moral duty to bring about equality, instead they only have a duty to support institutors that 
do so in fact. It seems to me however that if institutions are the sorts of entities that can bring about 
injustice and inequality, then it makes sense to attempt to create a world in which they do not do so. It is 
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Ultimately, I am not suggesting that the current Law of Armed Conflict is the 

best possible law, but that what the morally best law of armed conflict can be is limited 

by functional features of international law in such a way that some form of the equality 

of combatants must be embraced by such law and that furthermore fighting in war is the 

sort of a situation which ought to be, as a matter of morality, guided by sets of rules.  

 My analysis is also helpful in as much as it re-directs our efforts to put into 

practice the intuition that it would be better if unjust combatants didn’t fight. Showing 

that PIC may not be international law, might give us extra reasons to think that we ought 

to instead have domestic laws which permit conscientious objection on a war by war 

basis. In fact, in an argument similar in spirit to McMahan’s, Tony Coady seems to 

suggest exactly that.151 This captures the belief that soldiers are not required to fight in 

an unjust war, but rejects the claim that soldiers that do fight in a war lacking a just cause 

are prima facie wrong. It furthermore suggests that speaking in terms of a question of 

                                                                                                                                           
not necessary that a dualist believe that individuals have no responsibilities to bring about equality, it is 
only necessary that she believes that the job of principles of justice is not to justify those responsibilities. 
Why not instead argue that there are principles of virtue or comprehensive moral doctrines that justify why 
people ought to attempt to act in such a way so as to promote other’s rights. Also, it might be the case that 
principles of justice are focused on those entities that can deal with issues of equality (as a relational 
concept) and it might be that individuals only have a responsibility to promote basic liberties, not their 
equality. Furthermore, it seems to me that in the case of international justice (if we take sovereignty or 
peoples’ autonomy as valuable even to a minimal degree) the facts of reasonable pluralism and already 
clearly established varying views of political justice (that while reasonable are different among states or 
peoples) give us extra reasons for thinking that a purely political conception of justice (in the Rawlsian 
sense), i.e. a institutionally focused one is the appropriate one. But ultimately, Murphy’s concerns seems to 
be dissolvable by appealing to the fact that in coming up with principles of justice for an institution, we 
need not reject the claim that right human conduct is also necessary for justice, nor that what ought to 
guide that conduct might not be simply those reasons that apply directly to institutions. In fact individuals 
might have further obligations built on exactly the values that they might not even share. What I think 
justifies what Murphy calls ‘dualism’ is not the nature of moral obligations, but the nature of the reasons 
we may give in support of certain duties and rights. And even if Murphy is right to worry about the 
answers ‘dualist’ theories give in non-ideal circumstances, the fact that these answers are understandable 
and transparent to all is valuable in itself.  Liam Murphy (1998). Institutions and Demands of Justice (IDJ), 
Philosophy and Public Affairs 274: 251-91 
151 Work presented at several conferences including the Jus Post Bellum Conference hosted at CAPPE, 
ANU in August, 2010, and Coady, The Status of Combatants, Just and Unjust Warriors. He further 
supports the plausibility of such a law by its presence in the Australian legal system 
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whether a soldier has a right to refuse to fight can be more fruitful than speaking in terms 

of comparative justness of the combatants on the two sides.152  

  Ultimately, what I hope I have shown here is that the international law can 

sometimes limit which principles can and which ones cannot be considered viable policy 

options. Furthermore, I have argued that such an analysis acts as one tool to limit the 

field, of not only proposals for reform, but also principles of justice justifying those 

policy suggestions, to only those that acknowledge the necessarily present institutional 

web which can itself be justified on theory-neutral yet normatively salient grounds. The 

appeal to the necessary features of international law and in particular the rule-of-law 

conditions, I have argued here, can help us justify whether and when ethics that apply to 

individuals ought to be translated into principles of justice.  

 

 

 

 

 

 

 

 

 
                                                
152 Some scholars, like Christopher Kutz, have looked at arguments (in some sense) akin to mine, which 
find reasons for symmetry in war conduct laws in pragmatic considerations and have suggested these 
arguments leave “a bad taste in the philosophical mouth,” since they, for one “elevate function over 
reason.” But I have argued that these reasons are not pragmatic at all, while they are functional; they are 
functional requirements of an institution that has morally salient reasons for existence, and whose morally 
salient reasons for existence justify those exact functional and structural requirements. Christopher Kutz, 
Fearful Symmetry in Just and Unjust Warriors, loc. 1122 
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So far I have argued that the focus on necessary conditions of international law 

can help us in answering many interesting normative questions- from what is the best 

justification for goals of international law, to excluding certain proposed principles as 

principles of justice, like in the previous chapter. In this final chapter, I ask whether the 

instrumentally necessary features of international law, together with its goals and 

legitimacy conditions, can tell us something in support of one principle over another, 

when both principles rightly purport to be principle of global justice.  

What is the role of the fundamental principles of international law in justifying a 

right to secession? In answering this question, we must to some extent also answer a host 

of other related questions regarding territorial integrity, sovereignty, right to self-

determination, minority rights and the role of international law in positive protection of 

human rights. The relevant questions further include the role of recognition for existence 

of a state as well as the right to intervention on either side. In fact, the recognition of a 

state by other states plays an essential role in an ability of a state to exist. Of course there 

is a difference between the fact that a state exists and a right for a state to exist. This is 

acknowledged in law and is widely acknowledge in ethical theory as well. For example, 

an entity can lack the status of a state yet still be subject to international laws (ex. 

Palestine). Obviously then the way international law interprets territorial integrity and its 

role in secession or the notion of peoples, will be relevant for answering the question of 

whether there is a right to secede ever and more importantly whether that right is 

applicable in a particular case. So then we need to ask how much of our answer to the 
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question, “what ought we (the global community) to do in cases of secession”, ought to 

be informed by the facts about the institution of international law as it must be. In this 

chapter I try to answer that question by looking at several justification of a right to 

secede.  

I start by (in section a) giving an example of a recent secession- that of Kosovo. 

It seems to me that understanding the complexities of the issue will help in justifying the 

‘weaknesses’ of my concluding remarks. Second, in section b, I start the theoretical 

discussion by giving a cursory and basic understanding of a few theories of secession. It 

is important to note that, because of the complexity of this issue, which I already 

addressed, I do not propose to exhaust a list of theories of secession or understandings of 

a right to secession. Instead, I want to show how the fundamental principles of 

international law give us some reasons to exclude at least a few understandings of a right 

to secession. I do that in section c.  

I think it useful to contrast my goal here, with that of my goal in chapter IV. In 

chapter IV I argued that not only is PIC not capable of being put into practice, but that 

furthermore a commitment to MEC is an implication of the constitutive elements of 

international law. In addition, I argued that this fact affected the type of place one can 

claim for PIC, i.e. that it ought not to be seen as a principle of global justice. Here 

instead, I show how those same elements used in previous chapters add reasons for 

accepting some and rejecting other global justice principles dealing with secession. I do 

not committing to any single principle of secession. In fact it seems to me that, like in 

most cases, the simply moral reasons for accepting one or another theory far outweigh 

the institutional reasons to do the same.  
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Kosovo has been an autonomous province of the republic of Serbia and the 

Federal Republic of Yugoslavia since WWII, although the relevant history of Kosovo 

extends much further than that.154 During the German occupation of Kosovo some 

hundred thousand Albanians settled in the region. The sheer volume added to the already 

present tensions in the region and as a result in 1963, Josip Broz Tito, Yugoslav 

president for life, gave Kosovo and Metohija a status of an autonomous province of 

Serbia. This resulted in further ethnic shifting; the population of Serbs and other ethnic 

minorities in Kosovo fell from 40 percent in the 1950s to 15 percent by the 1990s.155 In 

1974, the province of Kosovo and Metohija gained even more autonomous powers from 

the federal government. This didn’t alleviate the tensions in the region. In fact in the late 

1980s secessionist forces created the KLA (Kosovo Liberation Army), which in part 

escalated the situation further, and in 1989, President Slobodan Milosevic, revoked the 

extension of autonomous powers granted to Kosovo in 1974. This broadened the 

                                                
153 Part of this discussion on Kosovo secession appear in a different form in my “Right Intentions in 
Humanitarian Military Interventions.” 
154 The struggle over Kosovo between Serbs and Albanians reaches as far back as the 6th century, when the 
Slav tribes crossed the Danube.  Illyrians were pushed further south and by the 12th century Kosovo was 
the heart of the Serbian state. In 1389, the most famous battle of Serbian history-the Kosovo battle-marked 
an end to the powerful Serbian state and a beginning of a 500 year rule of the region by the Ottoman 
Empire. This is also the time during which Albanians moved back into this region. Serbs reoccupied 
Kosovo only in the 20th century following the defeat of the Ottoman Turks. It was at the Conference of 
Ambassadors in 1912 in London, that Serbia was given sovereignty over Kosovo, which Serbia retained 
until 2008. Albania also became internationally recognized as a state in 1913. The WWI gave rise to 
further animosity between Albanians and Serbs in Kosovo, since Serbs saw Albanians as the enemy and 
atrocities were committed on both sides during this war. In 1921 Kosovo Albanians turned to then the only 
form of International Law, the League of Nations, asking for Kosovo to be united with Albania and 
alleging further massacres since the end of the WWI. League of Nations did nothing. This resulted in a 
start/continuation of a movement of armed Albanians in Kosovo that hoped for secession of Kosovo and 
its annexation by Albania.  
155 In fact the autonomous rights were even widened in 1974. Mickey Bozinovic, Stanovnistvo Kosova i 
Evolucija Srpske Manjine.(The Population of Kosovo and the Evolution of the Serbian Minority). 
Accessed at 
http://news1.beograd.com/srpski/clanci_i_misljenja/scotsman/030126_Stanovnistvo_Kosova.html .  
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discontent among the Kosovo Albanians and the fighting progressed during the 1990s 

and started escalating in 1998, when the KLA started operating on a much larger scale. 

The Serbian Interior Ministry responded with vigor. Between March 1998 and the start 

of NATO bombing in March of 1999 there were numerous clashes between the KLA and 

the Serbian Interior Ministry.  

On January 15, 1999 the Racak massacre brought Kosovo to the attention of the 

world. The massacre perpetrated by the Serbian military forces was directed against the 

Albanian civilian population. The number of casualties reported ranged from forty to one 

hundred.156 This was the turning point for the international community’s, and 

specifically NATO’s, decision to intervene in Kosovo.  In spite of the fact that the 

intervention was called a success, it was in many ways disastrous, resulting in an 

exponential rise in the number of refugees.157 The ethnic tensions and killing continued 

for the next 9 years. In March of 2004, dozens of Serbian churches were burned and in a 

period of 5 days the majority of the remaining Serbian populace was either killed or 

displaced forever from Kosovo. Even though the Kosovo agreement called for an 

international presence in Kosovo, and the respect for the territorial integrity of 

Yugoslavia, all the continued conflict and violence led Martti Ahtisaari to propose 

                                                
156 Mrs Sadako Ogata, United Nations High Commissioner for Refugees, Statement to the 55th Session of 
the UNHCR, Geneva, 24th March 1999. www.unhcr.org. Quoting the number of casualties in Racak as 45. 
157 On March 27th, three days after the bombing started the UNHCR (United Nations High Commission on 
Refugees) reported that only 4000 refugees fled Kosovo before late February and the breakdown of peace 
talks. On March 24th, UNHCR identified that some 260,000 people had been internally displaced since the 
breakdown of the Rambouillet Agreement in late February, and the evacuation of the KVM (Kosovo 
Verification Mission). The Rambouillet agreement was meant to be the peace agreement between the 
Serbian government and the Kosovo secessionist movement. No reports followed until the 5th of April, 
when the New York Times reported 350,000 refugees leaving Kosovo, and by June 3rd the UNHCR 
counted some 671,000 displaced persons.  
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independence for Kosovo.158 With the unrelenting violence in Kosovo and the further 

emigration of the Serbian population, the E.U. got on board with the proposed 

independence. In February 2008 Kosovo seceded from Serbia after a referendum. 

Recognized by all E.U. countries and the U.S. the secession was seen as justified and 

acceptable. Russia and Serbia opposed the secession arguing that international law was 

on their side.159 The political and legal conflict in Kosovo continues, with Serbia 

suggesting the secession of the northern parts of Kosovo.  

 In general, international law sees civil wars and violence within a state as a 

state issue and as such supports, as a matter of legality, the use of force by the 

government and denies support to the secessionist movement. Kosovo might be an 

example of how this is changing. Given that international law widely rests on customary 

norms, it might just be that in the acceptance of Kosovo’s secession we are seeing a birth 

of a new international norm that prohibits the use of violence by the government towards 

a secessionist movement or approves the use of force by a secessionist movement in the 

cases of systematic oppression by the government. This was certainly the principle 

invoked in justifying the intervention in Kosovo in 1999 as well as the recognition of its 

secession in 2008. 

 To many observers it seems obvious that the international community had no 

ready ways of dealing with the Kosovo conflict, which in turn was just one in a long line 

of secessions in the last decade of the 20th century. The number of states has grown 

almost exponentially (from 151 in 1990 to 196 with independence of South Sudan; and 

                                                
158 This agreement was officially accepted by the UN Security Council Resolution 1244 on June 10th, 
1999. 
159 Russia seems to think that there is a level of hypocrisy between world’s reaction to Kosovo secession 
and the reaction to Ossetia’s separatist sentiments.  
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that often due to secession).160 Needless to say, secessionist claims have been a major 

source of war and violence in the world as well as a central theme in the international 

arena over the last century. One reason for the lack of a consistent reaction to secession 

is the lack of international laws (or consistent international actions) that deal with 

secession. This in turn is a direct result of the complexity of the issue and its direct 

relationship with a set of other international dilemmas.  

!
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With the Kosovo secession in mind, I now turn to various theories of secession in 

an effort to see which theoretical grounds are available for justification of a wide or a 

narrow right to secession (and thus the Kosovo secession as well). I first give some 

preliminary remarks about what unilateral secession is and what it is not (at least within 

the language of international law) and only then turn to the various theories of secession. 

The legal grounds of the current standing of the legal community with respect to 

the question of secession can be found, among other places, in the Article 1 of the 

Covenant on Civil and Political Rights and in the Article 1 of the Covenant on 

Economic, Social and Cultural Rights. Article 1 states that  

“1. All peoples have the right of self-determination. By virtue of that right 
they freely determine their political status and freely pursue their economic, 
social and cultural development.  

2. All peoples may, for their own ends, freely dispose of their natural 
wealth and resources without prejudice to any obligations arising out of 
international economic co-operation, based upon the principle of mutual 
benefit, and international law. In no case may a people be deprived of its own 
means of subsistence.  

                                                
160 Marcelo G. Kohen, ed., Secession: International Law Perspectives, Cambridge, U.K.: Cambridge 
University press, Introduction, 2 and elsewhere. 
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3. The States Parties to the present Covenant, including those having 
responsibility for the administration of Non-Self-Governing and Trust 
Territories, shall promote the realization of the right of self-determination, 
and shall respect that right, in conformity with the provisions of the Charter of 
the United Nations.”161 

 
It is important to distinguish between cases of secession that are legitimized by 

international law or are attempted under international law and cases of ‘secession’ that 

are ignored by international law. Usually, if a separation is ignored by international law 

then it is not considered ‘secession’ in the first place. In this sense we can think of the 

term ‘secession’ denoting at least three separate sets of circumstances (where only the 

last two are properly speaking secession). The first are cases ignored by international 

law. The second set consists of cases when secession is made legitimate by international 

law. Sometimes a separation is ignored by international law, but the resulting state is 

recognized by it. It is not clear whether in this case the recognition of the resulting state 

is an implicit legitimization of the preceding separation. The third set includes cases 

where the secession is implementation of international law. In certain cases, like the case 

of Eritrea’s secession from Ethiopia or in the case of Namibia gaining independence 

from South Africa the secession was an implementation of international law. In the first 

case, of Eritrea, it was an implementation of international law because Eritrea was 

annexed by international law, and in the second case (of Namibia) because the secession 

was the further implementation of de-colonization and de-occupation by the South 

African Apartheid regime.162 It is further important to note a rather obvious claim that 

what international law does and what it must do are two separate things, and I am by no 

                                                
161 The full text of the Covenants is available at http://www2.ohchr.org/english/law/cescr.htm and 
http://www2.ohchr.org/english/law/ccpr.htm. 
162 Kohen, Secession, 3-4.  
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means implying that this sort of a ‘separation’ of the notion of secession is necessary, but 

since we are at this stage only trying to elucidate the commonly held views of secession 

and since these are often presented in language of present international structures, it is 

useful to be fluent in that language. Since the principle of territorial integrity plays an 

essential role for international law, it is almost never the case that international law 

acknowledges a right to secede. Echoing this, individual states are not often eager to 

recognize a new seceded state. For example then, in the case of FRY, the separation of 

Slovenia and Croatia from the union was considered to be a case of dissolution, while the 

separation of Bosnia and Herzegovina from FRY was treated as secession.163 Kosovo too 

was treated as a case of secession. The times when the international community and the 

U.N. seemed to have ignored the principle of territorial integrity can either then be 

explained by the claim that the state in question was undergoing dissolution rather than 

secession or that the status of a particular province was conferred by the U.N. and the 

international community and can thus be invoked as a relevant principle. This is the case 

with the secession of Eritrea (whose status as a province in Ethiopia was granted by the 

U.N.).164 The most interesting cases then, for international law, are those dealing with 

legitimizing ‘real’ secessions which are not implementation of other international law or 

cases of dissolution (although what dissolution is and what justifies calling something a 

dissolution can often be grounded in political and strategic rather than good reasons).  

 In addition to the notion of territorial integrity, the concept of self-

determination is also essential for the question of whether there is a right to secede. The 

concept of self-determination applies (under international law) to peoples and since in 
                                                
163 Ibid., Introduction.  
164 Ibid., 7.  
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turn the definition of peoples under international law is ‘members of a state,’ it follows 

that self-determination is a right of members of a state in virtue of being members. This 

further illustrates the fact that the institution of international law has a lot to tell us about 

the right to secession. If this right is justified by a right to self-determination and if such 

a right is (at least legally speaking) given to peoples, and if peoples are legally defined as 

members of a state then who has a right to secede will be understood quite differently 

then if we define peoples like those that speak the same language or belong to a same 

religion, or come genetically from the same tribe, etc. It is interesting to note here that 

Rawls, for example, thinks that it is important not to identify peoples with states. 

 Varying understandings of self-determination and territorial integrity and 

minority rights lead to various proposals for when secession is legitimate. The list of 

conditions that need to be met so as to justify unilateral secession varies among theorists. 

Secession might be justifiable for example, (a) only in cases of previous annexation or 

colonization or (b) it might be justified in cases when a minority is unable to 

meaningfully participate in the government or engage in religious practices, etc. Call the 

second of these- a wide right to secession. Even between those that propose a wide right 

to secession there is a theoretical division. Some (i) believe that the right to secede is a 

right which can be exercised only under the same conditions under which a right to 

revolution can be exercised, that is in cases of severe injustice being perpetrated on a 

group of people within a state. Others (ii) believe that it is sufficient that a group of 

peoples in a region of a sovereign nation with ethnic or religious alignments that are 

widely and consistently different from the majority in the state wants to secede. Both 

ends of the spectrum seem to have reasonable arguments for their positions. Regarding 



 144 

the first option (i), it seems like one can argue that the benefits of putting high value on 

sovereignty are such that secession unless it is the last resort for a more valuable end, 

like protection of human rights, must be prohibited. In contrast, arguments for the second 

position (ii) reasonably invoke the fact that quite often peoples that do not share moral 

and religious values or do not belong to the ethnic or linguistic majority ought to have a 

right or do have a right to self-govern, and to live in a state whose basic structure reflects 

and respects their shared values. International law, as I have already mentioned, has not 

always had the most consistent reaction with respect to secession. At least some of the 

time, international law allows for secession in cases of persistent violations of human 

rights. Political and legal scholars that support this view believe that secession is a 

remedial right. Those that believe that a referendum is enough for secession believe it is 

a primary right. In presenting the spectrum of possible theories of secession, I closely 

follow the work of Allen Buchanan on the same matter.  
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 The proponents of the Remedial Right Only Theories of secession hold that 

secession can be justifiably undertaken and justifiably supported by international law 

only in cases of severe abuses of power and consistent denial of human rights by the 

government or the majority. Those that think that secession is a primary right think that it 

is sufficient that a group of people share a language or religion or even simply want to 

self-govern so as to justify secession. The Primary right theories can further be separated 

into, what Buchanan calls: ascriptivist and plebiscitary theories. The ascriptivist theories 



 145 

would include all those that think that certain features that can be attributed to an ethnic 

or national group are enough to act as reasons in support of a right to secede. The 

plebiscitary theories think that even the ascriptive characteristics are not necessary, and 

that in fact it is sufficient that a group wants to secede from a state. As Buchanan points 

out, neither of these ‘primary right’ theories require that there be any injustice to justify 

the secession.  
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 The most prominent argument in support of Remedial Rights Theory (RROT) 

is that of Allen Buchanan (with at times David Golove).165 As a result of his justice 

driven account of international law and the focus on human rights as main drivers behind 

both the need and the legitimacy of international law, Buchanan sees no other possible 

theory of secession as plausible as this one. Since on this view one can only secede in 

cases of grave and sustained denial of human rights, it makes sense that someone with a 

commitment to building an international structure around human rights would be 

committed to it. These RROT-ists assume that there is a value to sovereignty and 

territorial integrity, at least in the protection of human rights (so at least instrumentally). 

One appeal of RROT then is that it only justifies the secession of a part of a state in cases 

when a government is systematically denying human rights, without having to commit to 

making illegitimate the state as a whole. Another reason to accept RROT, Buchanan and 

Golove argue, is the fact that RROT puts a set of strong limiting conditions on secession. 

This is beneficial, they argue, since secession is never without violence and instability. 

                                                
165 Allen Buchanan and David Golove, Philosophy of International Law in The Oxford handbook, also 
Buchanan, Justice, Legitimacy and Self-Determination.  
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Furthermore they argue, RROT is not, as some might worry, a simple endorsement of the 

status quo which glorifies the state-based system. RROT is after all only a theory of 

secession; it is not a theory of self-determination. And as Buchanan has argued on 

numerous occasions there is a whole range of options available for those with 

nationalistic aspirations between secession and government’s control over every aspect 

of a state’s existence. In fact, Buchanan and Golove believe that “the plausibility of 

[RROT]…depends on its being integrated into a comprehensive theory of self-

determination, and one which gives the claims of nationality their due.”166  
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 The Plebiscitary Right Theories (PRT) propose that a right to self-

determination extends as far as a right to a separate state. After all, it seems only natural 

to be able to choose the way one is governed. The most attractive bit about PRT is that 

they seem to embody a classical democratic principle.167 The key question then becomes 

whether the reasons that give rise to acceptance of democracy as a way of governance 

necessarily commit one to accepting the PRT.  

 The Ascriptivist Right Theories (ART) propose that what in fact makes a 

nation is often some characteristic that is shared by its members and furthermore that that 

characteristic is also sufficient to justify a right to self-determination including the right 

to secession. The ART range from those that think that one nation- one state is the 

correct approach to those that think that prima facie that is true, but given the costs of 

individual nation building and breaking, it might be that at times the right ought not be 
                                                
166 Buchanan and Golove, Philosophy of International Law, 912.  
167 Allen Buchanan, Democracy and Secession, National Self-Determination and Secession, ed. Margaret 
Moore, Oxford: Oxford University Press, 1998, 14-34.  
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exercised for external reasons. In his On Nationality, David Miller, in fact says that one 

must argue in support of some type of ART, by either appealing to the fact that 

protection of certain rights requires that those of same ethnicities of nationality be united 

in a separate state, or by claiming that special duties we owe fellow citizens really only 

exist when those fellow citizens also share some sort of an ascriptive characteristic.168  
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I do not believe that international law has to be (given at least the conditions I 

have given in previous chapters) completely committed to any one of these theories. That 

being said, it seems to me that given the implications of any one of these theories, the 

principles of international law which arise from its necessary conditions, more strongly 

support the RROT. 

In several of his papers and articles Allen Buchanan argues for a similar point. In 

Justice, Self-Determination and Legitimacy, for example, he argues that RROT 

successfully makes a distinction between an illegitimate state and an illegitimate 

government. He also argues that RROT justifies secession in cases of unjust annexation, 

but is careful to warn against thinking that this implies a free-for-all. Yet another benefit 

of RROT is that it can properly recognize a distinction between a separation from an 

already dissolved entity and secession. On RROT, the separation of Slovenia and Croatia 

from SFRY would not have been considered secession, while the separation of Kosovo 

from Serbia would have been. RROT also provides a consistent answer to the question of 

why the possession of a territory is necessary for a protection of certain rights and is 

                                                
168 David Miller, On Nationality, Oxford: Claredon Press, 1995.  
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consistent with the claim that protection of basic human rights is essential for legitimacy 

of a state.169 One mechanism he proposes for implementing RROT includes an 

international body that would examine a particular case and determine whether secession 

is really a last resort for the resolution of a problem. In cases of previous unjust 

annexation they would determine the conditions under which the annexation took place, 

and in the case of a failing of an autonomous status of a province they would help 

determine whether the state or the minority are primarily at fault for the failing of the 

autonomous arrangement. This would have obviously directly resolved the dilemma at 

least including Kosovo, and its autonomous status. Furthermore, one benefit of having 

such a body is that, according to Buchanan, the very presence of an international body 

legitimizing secession would act as a hurdle that would reduce the risk of secession.170  

Buchanan proposes an “isolate and proliferate” approach- that would properly 

incentivize granting of autonomy by states, by removing the fear of that being the first 

step to secession and by simultaneously pressing a higher cost of secession to a minority.  

All of this led Buchanan to think that RROT is the right approach to secession as 

well as the most likely one to be institutionalized. While I have already discussed the 

difference between likelihood of institutionalization in current laws and likelihood due to 

necessary features, it seems to me that some of the points Buchanan makes can in fact be 

grounded in the necessary conditions of international law as well as the fundamental 

principles like its goals and legitimacy conditions. These then give us further reasons to 

accept RROT as right.  

                                                
169 Buchanan, Justice, Legitimacy and Self-Determination, 370.  
170 Ibid., 359. Also Buchanan, Theories of Secession.  
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First, consider the assumption of a system of sovereign units, which I argued is a 

necessary condition for international law (in some form or another). Now, while the 

presumption of such a (state) system says nothing about the level of sovereignty or the 

dispersal of authority required for the existence of international law, it seems like, at a 

minimum, international law must endorse theories that do not incentivize a complete 

dissolution of such a (state) system. This does not imply that international law ought to 

embrace RROT over PRT, but it does stress that whichever principle is embraced, it 

ought to have a large set of obstacles to using secession as a primary form of human 

rights protection or minority rights protection. The reasons this is so, can be found in one 

of the goals of international law.  

Remember, peace, is one primary goal of international law. Since secession is 

never a peaceful process, and often involves not simply a war, but a prolonged and costly 

war, it seem contradictory to think that secession is the right way to approach the 

protection of basic human rights, in spite of the fact that justice too is a proper goal of 

international law. In fact, it seems like secession provides at least one example where the 

goal of peace and the goal of justice, at least on the first glance, conflict. But it also 

provides us with one way of dealing with these conflicts, namely, by saying that 

secession, because of an increased risk of violence and lack of control over that violence 

ought to be used as a method for the protection of human rights only as a last resort.  

Third, remember the claim that the presence of customary norms is likely a 

legitimacy condition for international law because they act as a best method to both 

signal and in fact process collective wisdom of the members of the international 



 150 

community. RROT seems to be emerging as a customary norm. This speaks to some 

extent in its favor.   

Also, remember that I argued that it is essential for legitimacy that an institution 

like that of international law be effective and relatively efficient, and I further argued 

that for that we need to maximize commitment to the goals of the institution while 

simultaneously maximizing its members commitment to the institution. Embracing the 

RROT over PRT seems to be the obvious choice if we are trying not to alienate states.  

Fourth, remember that international law ought to have sanctions appropriate to 

the authority it claims. If international law is to have a prominent role in the legitimizing 

of secession, and if that in turn means attaching some sanctions to the rules providing the 

right to secession and against those states that attempt to stop just secessions, as well as 

support to those peoples that intend to secede, then obviously anything that minimizes 

the number of instances of secessions seems at a minimum prudentially right for 

international law.  

These are just some of the reasons it seems like international law ought to 

embrace RROT rather than PRT, at least in the forms these theories take now. 

Ultimately, secessions threaten the way our world is arranged, but that in itself is not a 

bad thing, especially not if the arrangements we have now are flawed. But as long as 

those flaws are not in the nature of a state-system, using secession as only a last resort 

seems obviously right due to the attachment of violence that necessarily ensues. I do not 

think that the addition of a referendum would change the sentiments of the rest of the 

state or the government towards the secession and thus I do not think that this approach 
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would significantly lower the ensuing violence.171 If we consider the dissolution of 

SFRY and the ensuing separations and secessions, it seems like there was no correlation 

between the presence of referendum and lack of violence. While Slovenia separated after 

a referendum and rather peacefully, Croatia too separated after a referendum, but not 

peacefully at all. Furthermore there is little reason to think that the checks and balances 

one put on a PRT principle (if implemented as law) would be able to prevent a complete 

de-fragmentation of society, which too would most likely lead to more violence. Finally, 

the coordination problems (like protection of environment, etc.) would be more difficult 

to solve in a world with many individual entities. I do not mean to give a blind slippery-

slope argument, since I do not think that it is simply difficult to choose a ‘stopping’ point 

for the right to secede on PRT views, instead I think that we cannot give one such 

‘stopping’ point and stay true to PRT on secession.  

This is why RROT approach to secession is more likely to be consistent with 

international law, not simply as it is, but as it must be. But as I said when we started it 

seems that non-institutional reasons, those that turn to simple moral analysis might play 

as big of a role as institutional reasons in this analysis. 

 

 

 

 

 

 

                                                
171 Just compare the secession of Kosovo to the secession/dissolution of Montenegro from FRY.  
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In my dissertation I have developed an analysis of international law that relies 

heavily on its necessary features. First, I attempted to use the rule-of-law conditions to 

say something meaningful about the normative questions regarding international law: 

namely, about its goals and legitimacy conditions. I did this in chapters II and III. In 

chapter II I argued for the goals of peace and justice as separate and equally valuable. In 

chapter III I argued that legitimacy conditions (of international law) at a minimum 

include:  a) rules of the institution ought to largely embody what’s considered tried and 

tested wisdom of its members, b) rules of this institutions should further help individual 

members and their states maximize their individual commitment to the goals of peace 

and justice, c) rules should project (assume) goals that are meant to be achieved, in other 

words,  d) rules must be understandable and the processes for their creation and 

enforcement must be transparent, and finally e) the sanctions attached to rules must be 

appropriate to the authority that the international law purports in that particular sphere of 

influence.  

It seems to me that developing an account of international law that depends 

simply on the features it needs to be ‘international’ and ‘legal’ would have been valuable 

on its own. After all, separating features of international law that are necessary and 

incidental has useful implications. However, I further argued that those necessary 

features of international law can be used in evaluating proposals for reform of 

international law based in various global justice theories. I have argued against, what I 

see as, a typical approach to international law reform by philosophers that suggests that a 
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particular view of the world is right and assume this is sufficient to claim international 

law ought to embody that view, and have instead claimed that necessary features of 

international law alter what ought to be considered just in the international arena. I 

showed how this argument works in particular in chapters IV and V, where I used the 

necessary elements of international law to argue against certain theories regarding 

international behavior and justice, specifically with respect to fighting in an unjust war 

and secession. 

I have also attempted to show various ways in which focus on necessary features 

of international law can help in answering normative dilemmas in the global arena. I 

have argued that relying on the rule-of-law conditions can give us better justification 

behind peace and justice being proper goals of international law. I have also argued that 

we can say something meaningful, albeit not exhaustive, about legitimacy conditions of 

international law by relying on its necessary features. I have also shown that there are 

good reasons to worry about theories of individual ethics that purport to also be theories 

of global justice and have attempted to show, in chapter IV, why and how institutional 

features can be used to give pause or even reject the claim that a certain principle of 

individual justice can or ought to be translated into a principle of global justice and law. 

Finally, I have shown how focus on the necessary features of international law can give 

us some reasons to prefer one over another proposed principle of global justice. I am 

particularly interested in these approaches, since these reasons we have given in support 

of goals of international law, or its legitimacy and for rejecting some principles as 

principles of global justice…these reasons are not to be considered along side other 

moral reasons for or against the proposed principles and goals, they are theory-neutral 
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and must be accepted by anyone who thinks that a system of rules for governing human 

behavior is good to have with respect to the dilemma they are dealing with. That is what 

makes them unique, and uniquely attractive- they are in some sense immovable and even 

when their contribution to accepting one view over another is small, it is theoretically 

probably more stable than many of the other reasons for or against the view. It is so, 

again, because the rule-of-law conditions are constitutive of a system of rules needed to 

govern human and state behavior and coordinate efforts.  

     Ultimately, limiting the ‘playing field’ of theories of global justice by an appeal to 

necessary institutional features has far reaching benefits. Any theory or a theorist which 

purports to get our duties with respect to others (as in other states or other citizens) right, 

but fails to have any methods (asserted, implied or necessarily implied) which are 

compatible with the constitutive features of international law, is either wrong or has a 

large obstacle to overcome and furthermore ought to attempt to address those obstacles if 

they are to be taken seriously. The issues I raise here are a part of an increasingly loud 

movement to pay more attention to international law and its features in theorizing about 

global justice.  
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