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ABSTRACT 

 

This dissertation examines the waning of capital punishment in the immediate 

post-World War II period and its resurgence in the 1980s and 1990s. Some scholars 

understand the revival of the death penalty in the United States as part of a socially 

conservative backlash in a society undergoing immense social change. Qualifying and 

building upon these accounts, I argue that the migration of Americans‘ sense of political 

community away from the public sphere and a concomitant resurgence of individualism 

in the post-World War II period played an under-examined role in the growth of the 

American demand for capital punishment. State killing, I show, was compatible with a 

cultural consensus that social problems could be solved only by individual acts of will 

and not by large-scale social engineering. The revival of the death penalty reflected 

Americans‘ discomfort with the way that modern, utilitarian approaches to punishment, 

which peaked in the years after World War II, failed to take individuals seriously, 

prioritizing social goals over individual autonomy. In this context, capital punishment 

legitimized, rather than simply masked, the state‘s withdrawal of its claim to being the 

central provider of social, economic, and personal security. And it denied, rather than 

endorsed, the state‘s role as a dispenser of traditional morality. Contradictory 

understandings of the role of the killing state as normatively and descriptively strong and 

weak worked, moreover, to sustain the practice of capital punishment in the United 

States. 
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INTRODUCTION 

―WHEN BUNDY BUCKLES UP‖ 

 In the late 1980s, Florida residents vented frustration at their state‘s new 

mandatory seatbelt law by affixing bumper stickers to their cars that read, ―I‘ll buckle up 

when Bundy buckles up.‖ The stickers linked the state‘s attempts to regulate their 

behavior in cars with its failure to execute convicted serial killer Theodore Bundy, who 

had been sitting on the state‘s death row for eight years.
1
 Their sneering protest of the 

state‘s new seatbelt law imagined a state that was wasting its time criminalizing the acts 

of decent people while failing miserably to incapacitate permanently those who posed 

real danger to the public. ―Our state has its priorities backwards,‖ this bumper sticker 

announced: Florida was intruding on the right of law-abiding folks to use their property 

in ways that harmed no one but themselves, while failing to intrude enough on the rights 

of a serial killer.  

In just seven words, the Bundy bumper sticker expresses a larger, statistically 

significant correlation that has puzzled scholars of the death penalty: in recent decades, 

many Americans‘ support for the death penalty has been directly proportional to their 

sense of alienation from government.
2
 Why, scholars have wondered, would Americans 

who express the highest degree of distrust in their government be so willing to grant it 

power over life and death?  

                                                 

 

1
 Kirk Makin, ―Bundy Makes Final Bid to Beat Chair,‖ The Globe and Mail (Canada), April 11, 1988. 

2
 Steven F. Messner, Eric P. Baumer, and Richard Rosenfeld, ―Distrust of Government, the Vigilante 

Tradition, and Support for Capital Punishment,‖ Law and Society Review 40 (2006): 559-590. 
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This contradiction inhabits the cultural life of capital punishment in the 

contemporary United States. On the one hand, the death penalty symbolizes the state‘s 

strength, its rightful role as guarantor of order and security. On the other hand, executions 

symbolize the state‘s weakness: they are the only way we can be sure that, in an age of 

parole and probation, dangerous criminals stay off the streets for good. But the 

contradiction is not simply symbolic. More than ever before, executions resemble 

medical procedures conducted by trained professionals. But also more than ever before, 

they are likely to involve the family members of victims, who have gained, in recent 

decades, the right to be present at them.
3
 We have, then, two co-mingling visions of the 

state that kills: strong and weak, hyper-competent and incompetent, insulated from the 

public and beholden to populist sentiment.  

This contradiction—its origins and effects—are at the heart of the story this 

dissertation tells about the death and rebirth of the American death penalty in the second 

half of the twentieth century. I aim to accomplish three tasks. First, I uncover the roots of 

the contradictory sentiments about the state in the early post-World War II period and 

explain the role they played in undermining a rehabilitation-based approach to criminal 

punishment. Americans grew increasingly uncomfortable with the way that this modern, 

utilitarian approach to punishment, which peaked in the years after World War II, failed 

                                                 

 

3
 On the state‘s need to distinguish its violence from the violence it punishes, see Austin Sarat and Thomas 

Kearns, ―Making Peace with Violence: Robert Cover on Law and Legal Theory,‖ in Law’s Violence, ed. 

Austin Sarat and Thomas Kearns (Ann Arbor: University of Michigan Press, 1995). On the representation 

of the state in death penalty discourse, see Timothy V. Kaufman-Osborn, From Noose to Needle: Capital 

Punishment and the Late Liberal State (Ann Arbor: University of Michigan Press, 2002); Austin Sarat, 

When The State Kills: Capital Punishment and the American Condition (Princeton, NJ: Princeton 

University Press, 2001); David Garland, The Culture of Control: Crime and Social Order in Contemporary 

Society (Chicago: University of Chicago Press, 2001); and Franklin Zimring, The Contradictions of 

American Capital Punishment (Oxford: Oxford University Press, 2003). 
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to take individuals seriously, prioritizing social goals over individual autonomy. State 

killing, I show, eventually proved more compatible with a nascent cultural consensus that 

social problems could be solved only by individual acts of will and not by large-scale 

social engineering. Second, I explore the effects of this paradoxical presentation of the 

state in death penalty discourse. I suggest that contradictions about the strength of the 

killing state balanced many Americans‘ desires and fears and resolved tension between 

the opposing values of freedom and security. Finally, I argue that paradoxical 

representations of the killing state in post-1976 death penalty discourse shed important 

light upon the broader political landscape that emerged alongside the ascendancy of the 

New Right. The death penalty, I suggest, revealed important points of ideological fusion 

between social conservatives and libertarians.  

 

Task One: Moving Beyond Backlash 

The first task of this dissertation is to situate the paradoxical representation of the 

killing state in a larger story about Americans‘ shifting political sentiments in the second 

half of the twentieth century. Historians of political culture like Eric Foner, Elaine Tyler 

May, Lary May, Lizabeth Cohen, George Lipsitz, Kenneth Jackson, Robert Putnam, and 

K.A. Cuordileone have documented a contraction in Americans‘ conception of their 

political community in the years following World War II, fueled by a cultural emphasis 

on familial privacy, consumer choice, and masculine toughness.
4
 The revival of the death 

                                                 

 

4
 Eric Foner, The Story of American Freedom (New York: W.W. Norton, 1999); Elaine Tyler May, 

Homeward Bound: American Families in the Cold War Era (New York: Basic Books, 1989); Lary May, 

The Big Tomorrow: Hollywood and the Politics of the American Way (Chicago: University of Chicago 

Press, 2002); Lizabeth Cohen, A Consumers’ Republic: The Politics of Mass Consumption in Postwar 
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penalty and the astonishing ratcheting up of other forms of harsh punishment in the last 

three decades of the twentieth century, I show, played an important and telling part in this 

shift from public and collective approaches to governance toward more private and 

individualized approaches. Death penalty discourse, I suggest, framed the revival of harsh 

bodily punishment in the United States as part of a libertarian vision of the United States. 

State violence came to be seen as a force that generated or preserved, rather than stymied, 

the experience of personal autonomy and freedom.  

By revealing the under-examined role that the idealization of violence has played 

in the construction of modern ideas about freedom, discourse about the death penalty 

suggests new ways of thinking about the country‘s political shift rightward in the final 

decades of the twentieth century. These causes were not simply reactionary responses to 

times that were a-changin‘. They resulted from a fundamental shift in the way Americans 

thought about freedom whose origin can be traced back to the immediate postwar period.
5
  

 

A Brief History of Postwar Political Community 

For many middle class Americans, a Depression-induced sense that government 

could improve their conditions enabled the rise of a ―New Deal Order,‖ one in which the 

welfare programs and social service agencies made the government seem, more than ever 

                                                                                                                                                 

 

America (New York: Vintage Books, 2003); George Lipsitz, Time Passages: Collective Memory and 

American Popular Culture (Minneapolis: University of Minnesota Press, 1996); Kenneth Jackson, 

Crabgrass Frontier: The Suburbanization of the United States (Oxford: Oxford University Press, 1987); 

Robert Putnam, Bowling Alone: The Collapse and Revival of American Community (New York: Simon and 

Schuster, 2001); K.A. Cuordileone, ―‗Politics in an Age of Anxiety‘: Cold War Political Culture and the 

Crisis in American Masculinity, 1949-1960,‖ The Journal of American History 87(2000): 515-545. 
5
 In making this argument, I am building upon scholarship that has come to suggest that ―obsession with 

security, the hostility toward government, and the politics of fear so prevalent today are part of the cultural 

inheritance of the early years of the cold war.‖ Elaine Tyler May, ―Gimme Shelter: Do-It-Yourself Defense 

and the Politics of Fear,‖ unpublished manuscript, n.d.: 3. 
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before, to be a guarantor of its citizens‘ well being. At the end of World War II, that New 

Deal Order, while showing signs of strain, maintained its presence in the form of an 

expansive Cold War liberalism, one that attracted Republican and Democratic adherents 

alike. Throughout this immediate postwar period, a national, government-friendly sense 

of ―togetherness‖ prevailed among middle class white Americans, fueled by a widely-

shared sense of a foreign, communist enemy, the Soviet Union, and an often unspoken 

assumption that the imagined beneficiary of domestic policies was the white, middle 

class citizen.
6
 In this climate, support for the death penalty declined until it fell out of use 

completely after 1967.
7
  

Several postwar trends, however, worked to diminish the kinship some Americans 

felt with this form of liberalism and the political community of the nation-state. Rising 

middle class prosperity played an important role. Benefitting from programs like the G.I. 

Bill that enabled them to advance economically and a booming postwar economy, many 

Americans bought spacious homes in the suburbs and took valuable tax revenue away 

                                                 

 

6
 On the rise of the liberal order and Americans‘ attachment to it, see Foner, The Story of American 

Freedom; Alan Brinkley, The Unfinished Nation: A Concise History of the American People (New York: 

McGraw Hill, 2009); Paul Boyer, Promises to Keep: The United States Since World War II, 3
rd

 Ed. 

(Boston: Houghton Mifflin, 2005); Godfrey Hodgson, America in Our Time: From World War II to 

Nixon—What Happened and Why (Princeton, NJ: Princeton University Press, 2005); Terrence Ball, ―The 

Politics of Social Science in Postwar America,‖ in Lary May, ed., Recasting America: Culture and Politics 

in the Age of Cold War (Chicago: University Chicago Press, 1989); Gary Gerstle, American Crucible: Race 

and Nation in the Twentieth Century (Princeton, NJ: Princeton University Press, 2002). On strains to the 

liberal order and resistance it faced, see Alan Brinkley, ―The New Deal and the Idea of the State,‖ in Steve 

Fraser and Gary Gerstle, eds., The Rise and Fall of the New Deal Order: 1930-1980 (Princeton, NJ: 

Princeton University Press, 1989); Gary Gerstle, ―Race and the Myth of Liberal Consensus,‖ The Journal 

of American History 82(1995): 579-586; and Kent Beck, ―What Was Liberalism in the 1950s?‖ Political 

Science Quarterly 52(1987): 233-58. For examples of the way that the imagined beneficiaries of mid-

century liberal reforms were white, see Alice Kessler Harris, In Pursuit of Equity: Women, Men, and the 

Quest for Economic Citizenship in 20
th
 Century America (Oxford: Oxford University Press, 2003); 

Jonathan Simon, Governing Through Crime (Oxford, Oxford University Press: 2007); and Volker Janssen, 

―From the Inside Out: Therapeutic Penology and Postwar Liberalism in Postwar California,‖ Osiris 

22(2007): 116-134. 
7
 Stuart Banner, The Death Penalty: An American History (Cambridge: Harvard University Press, 2002). 



6 

 

from cities. Using tax dollars, the federal government, in turn, rendered greater and 

greater assistance, financially, to cities and made some suburban dwellers feel as if they 

were no longer the beneficiaries of liberalism but were, in fact, its unwilling benefactors.
8
 

Rising crime rates in those cities and the Warren Court‘s expansion of criminal 

defendants‘ rights transformed government into a force of danger and decadence in the 

minds of many.
9
 Indeed, by the end of the 1960s, Jonathan Simon has noted, many 

Americans believed that a personal confrontation with armed violence was a distinct 

possibility.
10

 Eventually, the rise of a neoliberal political economy would transform the 

state from being a guarantor of a minimum standard of living to being a regulator of a 

conception of freedom that emphasized free markets, self reliance, and autonomy.
11

 The 

result would be growing economic inequality—and with that inequality, social distance—

between the lowest-paid workers in America, often people of color, and the middle 

classes.  

 Middle class Americans were mostly white, and race played a significant role in 

the causes and consequences of these changes. In the aftermath of a war fought against 

foes who were racial supremacists, the postwar period saw the gradual waning of what 

Gary Gerstle calls racial nationalism: de jure white supremacy no longer seemed 

legitimate in the United States; the country ought to draw its national boundaries around 

                                                 

 

8
 Jackson, Crabgrass Frontier and Robert Self, American Babylon: Race and the Struggle for Postwar 

Oakland (Princeton, NJ: Princeton University Press, 2005).  
9
 Lawrence Friedman, American Law in the Twentieth Century (New London: Yale University Press, 

2002); Michael Flamm, Law and Order: Street Crime, Civil Unrest, and the Crisis of Liberalism in the 

1960s (New York: Columbia University Press, 2005); Rick Perlstein, Nixonland: The Rise of a President 

and the Fracturing of a Nation (New York: Scribner, 2008); Dan Carter, The Politics of Rage: George 

Wallace, the Origins of the New Conservatism, and the Transformation of American Politics (Baton Rouge, 

La.: Louisiana State University Press, 2000).  
10

 Simon, Governing Through Crime, 3.  
11

 David Harvey, A Brief History of Neoliberalism (Oxford: Oxford University Press, 2007). 
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those who subscribed to a common set of ideals—liberty, anti-Communism, formal 

equality—rather than those of a certain skin tone.
12

 African Americans, sensing 

opportunity, launched a highly productive civil rights movement. Many white Americans, 

of course, subscribed to the ideals of civic nationalism. Vulgar expressions of racism and 

exclusionary, race-based laws began to seem more and more archaic. Nonetheless, as the 

state began turning its resources, in the 1960s, to the amelioration of conditions for those 

who weren‘t middle class, some began to see the welfare state as inimical to their own 

economic and social interests. They yearned for a national ethos that would absolve them 

of economic responsibility for the welfare of cities and city dwellers and protect them 

from the racially-charged threat of crime. They were unwilling to countenance the 

thought that the eradication of racism required the redistribution of existing wealth, 

seeing the removal of legal impediments to political access as sufficient for the 

advancement of previously excluded groups. Economic self interest mixed, we can 

speculate, with fears about the loss of racial nationalism to produce distrust for the state 

in many middle class Americans. 

But many middle class whites also grew hostile to the welfare state for reasons 

that were not always directly reducible to anxiety over lost racial status and were instead 

related to a sense of impotence that seemed fueled by the presence of corporation and 

welfare state bureaucratization. Media coverage and popular culture showed that periodic 

outbursts of seemingly inexplicable, serial murders by young white males like Charles 

Starkweather and Charles Schmid in the 1950s and 1960s inspired nihilistic responses in 

many Americans. These random acts of violence made means and ends of liberalism—an 

                                                 

 

12
 Gerstle, American Crucible. 
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interventionist state, a secure, healthy citizenry—seem untenable: social engineering and 

togetherness, it seemed, couldn‘t prevent heinous, inexplicable outbursts of violence from 

juveniles.  

Elsewhere in political culture, some white Americans grew concerned about the 

loss of individualism. The bogeymen of the organization man or the communist 

infiltrator, common in the postwar period, revealed that many Americans felt that it was 

increasingly difficult to be an individual in their society. Indeed, one need only look at 

the heroes of westerns that were popular in the 1950s—men who maintain a separateness 

from the frontier societies their ruggedness had made possible—to see how many 

Americans were becoming nostalgic for a vision of the individual who was unfettered by 

the constraints of collective decision making and the feminization that civilization 

created.
13

 Gender discourse became an important register for this fear about the loss of 

individualism. Anti-communist red-baiting was frequently laced with homophobic taunts, 

suggesting that the Red Scare was fueled by a fear that masculine agency and 

independence was under attack in postwar America.
14

  

In this context, the mid-century welfare state would come to seem like part of the 

problem rather than part of the solution. For many white Americans, the imagined seat of 

authority shifted from the now-wan welfare state to strong individuals like the father-

                                                 

 

13
 For helpful explications of these films as expressions of disenchantment with masculinity-sapping 

civilization, see Sidney A. Pearson, Jr., ―It‘s Tough to be the Second Toughest Guy in Town: Ask the Man 

Who Shot Liberty Valence,‖ Perspectives on Social Science 36(2007): 23-28; David J. Alvis and John E. 

Alvis, ―Heroic Virtue and the Limits of Democracy in John Ford‘s The Searchers,‖ Perspectives on Social 

Science 38(2009): 69-78; and Mike Yawn and Bob Beatty, ―John Ford‘s Vision of the Closing of the West: 

From Optimism to Cynicism,‖ Film and History 26(1996): 6-19. 
14

 See Cuordileone, ―‗Politics in an Age of Anxiety‘‖ and David K. Johnson, The Lavender Scare: The 

Cold War Persecution of Gays and Lesbians in the Federal Government (Chicago: University of Chicago 
Press, 2006). 
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figure, whose sovereign wisdom appeared less mutable and tainted by the decadence of 

liberalism, or the entrepreneurial individual, whose successes in the marketplace had 

qualified him for social problem solving. In both cases, the ideology underlying the 

contraction of political community depicted heroic individuals engaged in a constant 

battle with a collectivist culture that sought to sap them of their creativity and efficacy.
15

 

The stage was slowly being set for the revival of retributive forms of thinking about 

crime and punishment and its most salient exponent—capital punishment. 

 

Task Two: Theorizing a Lethal Paradox 

The second task of this dissertation is to theorize the effect a contradictory 

understanding of the state as both strong and weak has had on the maintenance of the 

death penalty over the course of the past forty years. I argue that these contradictions 

sustain many Americans‘ tolerance of capital punishment by balancing each other. My 

argument is softly functionalist. It does not ignore the large numbers of Americans who 

actively oppose capital punishment.
16

 It does not foreclose the possibility that present or 

future events and conditions may transform or may already be transforming these 

contradictions into a liability for the death penalty.
17

 I argue, rather, that, thanks to the 

simultaneous presence of strong and weak state visions of the government that exist in 

death penalty discourse, the death penalty has avoided appearing like a vulgar lynching—

the result of concentrated power in the hands of a small set of irrational, rogue actors—

                                                 

 

15
 For commentary on the adoption of anti-hierarchical styles by those with reactionary political goals, see 

Richard Ellis, American Political Cultures (Oxford: Oxford University Press, 1996). 
16

 In a 2009 Gallup poll, that number stood at 31%. Death Penalty Information Center (DPIC) Homepage, 

at http://www.deathpenaltyinfo.org, accessed August 22, 2010. 
17

 Robert Gordon offers a good critique of functionalist approaches to legal history. Robert Gordon, 

―Critical Legal Histories,‖ Stanford Law Review 36(1984): 57-125. 

http://www.deathpenaltyinfo.org/
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and conversely avoided appearing like an Orwellian act of ―neutralization‖—the result of 

concentrated power in the will of a hyper-rational, anonymous regime. Instead, the 

mixture of strong state and weak state visions of government within death penalty 

discourse mitigates these fears. At every stage in the cultural life of the death penalty, I 

will examine moments in which this mitigation occurs.  

Those who have often unwittingly participated in this cultural balancing act, I 

argue, hail from a wide variety of backgrounds and political affiliations. Among the 

voices that I will present are progressive filmmaker Tim Robbins, anti-death penalty pulp 

fiction author John Grisham, conservative former Houston District Attorney Johnny 

Holmes, black author Ernest Gaines, horror writer Stephen King, Republican Senator 

Sam Brownback, journalists who report on condemned men‘s last words and last meal 

requests, prosecutors urging juries to mete out death sentences, and jurors rationalizing 

their decisions to mete out a death sentences. For reasons about which we can only 

speculate and which surely differ by person, all of these figures have promulgated an 

image of an American death penalty that is life affirming, state diminishing, and race 

blind. I do not argue that these actors are consciously conspiring with one another to 

mitigate Americans‘ fears of the death penalty as a tool of repression or racism; indeed, 

some of them are avowed abolitionists. I speculate, instead, that for myriad reasons—the 

desire to present a ―balanced‖ vision of the death penalty, the desire to tell (and profit 

from the revenues generated by) a good, compelling story that taps into widely shared 

hopes and fears, the desire to soften the blows of a losing abolitionist battle by finding 

small, symbolic victories that the losers can celebrate, the desire to gain election to 

office—these figures have unwittingly worked together to blend strong and weak state 
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visions of the death penalty and, in so doing, made capital punishment compatible with—

and even conceptually fused—repressive and individualist sentiments. 

 

Task Three: Mapping a New Political Terrain 

The third task of this dissertation is to examine what the death penalty uniquely 

reveals about the conservative political landscape that emerged in the last decades of the 

twentieth century. Accounts of the contraction of political community have often failed to 

recognize the way that the ideology underlying this change idealizes state violence.
18

 

State violence, I will suggest, expresses the state‘s withdrawal from its role as a guarantor 

of a certain standard of living. By inflicting violence (what Michel Foucault would call 

―deductive power‖
19

) upon criminals, the state implicitly demonstrates that its role is not 

to create a productive society but is, instead, much less ambitious: to preserve order.  

But the ideology underlying the contraction of political community doesn‘t 

simply present state violence as that which physically impedes threats to order. It goes 

one step further and codes state violence as a positive good, as a force that generates or 

reinforces negative forms of freedom—freedom as metaphysical autonomy that can only 

be achieved in the absence of government provision. Death penalty discourse frames state 

violence as a way to recognize, test, and honor the boundary that separates the self from 

that which is not the self.
20

 By reinforcing that boundary, the state implicitly declares that 

                                                 

 

18
 State violence, as I am using the term, refers to the deliberate, observable imposition of force upon a 

person that diminishes or ends the functioning of his or her body by actors widely-regarded as operating 

with the authority of the government. 
19

 Michel Foucault, The History of Sexuality: An Introduction, trans. Richard Hurley (New York: Random 

House, 1990), 145. 
20

 Joshua Stein has uncovered the valuation of certain kinds of interpersonal violence in nineteenth century 

American courts that resonates with my own analyses of late twentieth century representations of legal 
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the mind of the offender is his own and is, unlike his body, inviolable. The imposition of 

state violence, then, strengthens the metaphysical self even as it weakens or destroys the 

physical self. That boundary between the self and other and its tenuousness has been a 

salient concern for men throughout the postwar period. As recent scholarship on foreign 

policy in the Cold War has noted, ―hardness‖ became a mantra of militaristic Cold War 

containment policy.
21

 I seek to extend those arguments to the realm of domestic policy by 

showing how an analogous ―hardness‖ applied in violence that the state disseminated 

within its borders. 

 

The Death Penalty, Recent Mass Incarceration, and Theories of Punishment 

 Countering the ―death is different‖ literature that abounds in the study of the death 

penalty, I assume that the death penalty is an extreme form of a generalized ratcheting up 

of punishment that has taken hold in every state in the country.
22

 Incarceration rates in the 

United States approached 750 per 100,000 in the population in 2008, up from 100 per 

100,000 in 1976.
23

 The success of a victims‘ rights movement has led to the incorporation 

of voices that scold criminals harshly and frame their punishment in moralizing, vengeful 

terms.
24

 Determinate sentencing laws appeared in the 1970s at the state and federal level: 

parole was frequently abolished and judges‘ ability to tailor sentences to their evaluation 
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of particular offenders eliminated.
25

 In the 1980s, states passed three strikes laws and the 

federal government launched a war on drugs that has led to massive incarceration.
26

 The 

retrenchment of educational and social programming inside prisons reflects the 

diminishing importance of rehabilitation and the increasing importance of incapacitation 

and retribution in the criminal justice system.
27

 Because the death penalty is the most 

dramatic and draconian exponent of this larger punitive turn in American culture, the 

discourse surrounding it is a viable place for scholars to turn when they want to 

understand broader cultural patterns underlying all forms of punishment.
28

  

My work, then, is relevant to recent historical and sociological scholarship that 

has aimed at discovering what the recent ratcheting up of harsh punishment can teach us 

about punishment as a social mechanism. In Harsh Justice, James Whitman argues that 

the recent trends in punishment demonstrate that status is always related to how 
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punishment evolves in a given society.
29

 In Europe, the historical practice of punishing 

high status criminals in a more humane manner than low status criminals set the stage for 

an eventual ―leveling up‖ in punishment: all low status criminals were eventually 

punished according to the standards once granted only to high class criminals. This 

history does not exist in the United States, Whitman explains. From the colonial period 

onward, attention to status was remarkably less pronounced in the practice of legal 

punishment. Without a status-based penal infrastructure or a history of maintaining high 

status political prisoners, all convicts have been treated similarly; no matter who you 

were, punishment in the United States has always represented status-blind degradation. 

Americans express a vision of equality by subjecting all persons to the same harsh 

degradations. Thus, a historical emphasis on formal political equality and an aversion to 

strong state power in the United States are responsible for the recent growth of harsh 

criminal punishments such as capital and corporal punishment, excessively long prison 

sentences, and poor treatment, Whitman argues. 

My work here builds upon Whitman‘s account by suggesting that harsh 

punishment in the latter half of the twentieth century was fueled by a conception of our 

worst criminals as self-appointed sovereigns whose arrogance and egotism resembled that 

of a narcissistic monarch who was above the law. From prosecutors‘ rhetoric to media 

depictions of Ted Bundy, executions have been framed as occasions for pulling violently 

backwards those who think of themselves as occupying a privileged political status. My 

work, though, qualifies Whitman‘s assertions that an emphasis on formal equality has 
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sapped American concern for questions of dignity in the act of punishment. Americans, I 

have shown, have taken great pains to construct a death sentence as a catalyst for a self-

directed process of rehabilitation in condemned inmates that would have otherwise never 

happened. Our jurisprudence may not, as Whitman claims, be concerned with the dignity 

of those subjected to our harshest punishments. But the presence and threat of state 

violence, as I will show, have perversely become depicted in American culture as 

something that treats individuals seriously as autonomous agents and, in so doing, 

respects their dignity in ways that softer punishments like rehabilitation do not.  

Sociologist Philip Smith has pointed to the revival of populist punitiveness in the 

last forty years as evidence that punishment did not, as Michel Foucault would have it, 

turn into another modern management strategy among many designed to turn humans 

into malleable members of a body politic that ―power‖ manipulates to secure its own 

ambiguous ends. In Punishment and Culture, Smith suggests that the tie between 

punishment and our social world is not primarily administrative or political but revolves, 

rather, around symbols of order and disorder, the sacred and the profane, purity and 

pollution.
30

 After the rise of bourgeois individualism, Smith argues, punishment came to 

affirm sacred ideas about the individual self that have become of paramount 

importance—ideas that Foucault dismissed or ignored in a quest to depict modern 

technologies of disciplinary power as dispersed and anonymous.  

In explaining how discourse about the death penalty registers revulsion at many of 

the disciplinary strategies imposed by the modern state and instead shines a spotlight on 

the spiritual state of offenders and victims, my work supports Smith‘s call to remember 
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that punishment is ―a field of human activity vulnerable to eruptions of the primal, 

mysterious, and awe-inspiring.‖
31

 Indeed, my work argues that the death penalty is an 

important symbol around which humans generate sacred ideas about the individual. I am 

wary, however, of Smith‘s contention that symbolic (i.e. Durkheimian) interpretations of 

punishment negate anti-humanist (i.e. Foucauldian) interpretations. As I will demonstrate 

in this dissertation, the exaltation of individuals often serves anti-humanist ends. 

Disciplinary, anti-humanist expressions of power can and do manipulate our definitions 

and expressions of the pure and the impure, the sacred and the profane, order and 

disorder. These modern forms of power can, then, generate sacred experiences that blind 

us to the way we are being controlled and manipulated. Such is the role, I will show, 

frequently played by death penalty discourse.  

 

Sources and Scope of Argument  

 My work in this dissertation tracks ideas about the state in national popular 

consciousness and shows how those ideas manifest themselves in local discourse about 

the death penalty. I build my argument using national and local sources. To illustrate 

national patterns in ideas about the state and the executable subject I examine several 

kinds of sources that have circulated at a national level: accounts of famous death penalty 

cases and executions in national news media; popular, Hollywood films and television 

series in which the death penalty or executable subjects figure prominently; 

Congressional hearings and debates about the death penalty and the 1996 Anti-terrorism 

and Effective Death Penalty Act; and nationally-televised debates from the 1988 
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presidential election. To show how those national patterns manifest themselves at the 

local level, I examine local news coverage of executions that have gained national 

attention in Nebraska, California, Florida, and Texas; the rhetoric of defense attorneys 

and prosecutors during the sentencing phase of death penalty cases in Harris County, 

Texas; the political campaigns of Florida gubernatorial candidates in the 1980s; local 

media coverage of the Harris County District Attorney in the 1980s, 1990s, and 2000s; 

and the responses to questions I posed during interviews I conducted with 38 citizens of 

Harris County who served on run-of-the-mill capital cases in the 1990s and 2000s.
32

  

The primary source of my local-level data is Harris County, Texas, the county 

where Houston is located and which, in 2007, earned the distinction of sending the most 

capital offenders to death row of any state—‖not county, but state‖—in the nation, save, 

of course, Texas.
33

 I chose Harris County because it offered the volume of death penalty 

cases and media coverage of the death penalty that would enable me to establish, in 

multiple domains—local newspaper stories, the voices of jurors, the rhetoric of 

prosecutors and defense attorneys—the presence of patterns I was seeing at the national 

level. In addition, Texas offers a level of transparency about its death penalty that is 

unique among death penalty states and makes it more appealing to a graduate student 

researcher with limited resources: access to case information, jurors, and transcripts is 
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easier for researchers studying Texas than it is for researchers studying states like 

California.
34

  

 I use popular culture, which I define as widely-disseminated fictional texts 

designed to appeal to broad audiences, in two ways. First, I use it to demonstrate how the 

stories that we tell about the death penalty and executable subjects reflect and reinforce 

the migration of a sense of political community from the state to the father-led family and 

the private marketplace. In that sense, I see popular culture as a tool used to disseminate 

the majority‘s political-economic perspective.
35

 I also use popular culture in a more 

psychoanalytic tradition. Popular culture, as scholars like Tom Engelhardt and George 

Lipsitz have shown, can reveal a culture‘s insecurities and self doubts.
36

 In a similar vein, 

I argue that the large number of Hollywood films that showcase condemned white 

inmates triumphing existentially, purging their racist beliefs, and suffering from reverse 

racism distort the reality of capital punishment in order to quash very real anxieties that 
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the institution is dehumanizing and racist.
37

 When they function this way, popular texts 

about the death penalty, like the player queen in Hamlet, protest too much, revealing a 

culture that, on an unconscious level, is deeply bothered by a reality it fastidiously denies 

or over which it desperately wants to triumph. 

I see this dissertation as primarily a work of discourse analysis:
38

 I aim to show 

how the contradictions of death penalty discourse in the contemporary period 

illuminate—and have reciprocally influenced—the style and substance of the anti-statist 

political consciousness that has resulted from a contraction in Americans‘ sense of 

political community. It is that style and substance with which I am concerned, and which, 

in an age of mass communications and mass media, can be tracked, disseminated, and 

absorbed at a national level. Regional variation in customs, statutes, and political 

structures all impose significant limitations in trying to tell a national story about the 

death penalty.
39

 Indeed, the United States is home to both Michigan, which abolished the 

death penalty in 1846 and has never had an execution in the twentieth century, and Texas, 

which has accounted for nearly 38% of all executions in the United States since 1976.
40

 I 
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make my argument, then, with an important disclaimer: I present the contraction of 

political community as a necessary, but not sufficient, cultural condition for the revival of 

the death penalty in many states at the end of the twentieth century. Other factors beyond 

the scope of this dissertation make a significant difference in determining whether state 

actors ever reinstituted the death penalty in the contemporary period, requested a judge or 

jury to sentence an offender to death, or carried out an execution. Attention to these 

variables must be paid by anyone wanting to understand, in a nuanced way, why a 

particular state has the death penalty.
41

  

 

Condemned to be Free 

 French existentialist philosopher Jean-Paul Sartre famously proclaimed that 

humans are ―condemned to be free.‖ I‘ve taken his words—which became a catch-phrase 

of sorts for existentialism—and made them the title of this dissertation because they quite 

literally describe the plot lines of so many important cultural works that feature the death 

penalty in the twentieth century, from James Cagney‘s Angels With Dirty Faces to Tim 

Robbins‘s Dead Man Walking, from Richard Wright‘s Native Son to Ernest Gaines‘s A 

Lesson Before Dying. Americans have long romanticized their death penalty, conceiving 

of it as a crucible in which a kind of existential freedom may finally be achieved. In a 

way, these execution scenes offer comfort to us in a world in which large, structural 

injustices exist and regularly transform dispossessed figures into scapegoats or criminals. 
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Narratives of execution offer us the possibility of magical, symbolic triumph over those 

structures: they show us the condemned becoming free from structural forces that have 

disenfranchised him through an epiphany that can only occur when death looms.  

Those moments are what initially attracted me to a study of the cultural life of 

capital punishment in the United States. They have become, I aim to show, particularly 

invidious in a world that has lost faith in the collective, democratic problem solving that 

only government can provide. Rather than offering us solace in a world of injustice, and 

the promise of a better world in which social problems might be remedied through 

collective action, they have become embedded in a larger political milieu that no longer 

hopes for reform, that no longer looks toward a time when state killing is an 

anachronism. They have become, instead, an unwitting expression of a culture that wants 

the state to say ―no‖ rather than ―yes,‖ to police borders rather than expand infrastructure, 

to create security rather than orchestrate harmony. In the United States, I ultimately 

suggest, we condemn to be free. 
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CHAPTER ONE 

BEFORE THE BACKLASH: 

LETHAL PUNISHMENT IN AN AGE OF REHABILITATION 

 

 On June 29, 1972, the Supreme Court of the United States issued its longest ruling 

ever: a one page per curium decision followed by more than 200 pages of concurring and 

dissenting opinions. The decision in Furman v. Georgia held that unacceptable 

arbitrariness in the administration of capital punishment had made it unconstitutional.
1
 

The death penalty, one editorial cartoon visually proclaimed, had been sentenced to 

death.
2
 On death rows across the country, condemned inmates celebrated their good 

fortune: ―I felt the tension leave me,‖ death row inmate John Henry Mitchell told the 

Atlanta Constitution. ―There was so much tension before. Just waiting. The tension‘s all 

gone now.‖
3
 The reaction from other quarters, meanwhile, was outrage: ―The Supreme 

Court is taking the country farther away from the moral law and the judgment of God,‖ 

fundamentalist preacher Carl Melmire said to United Press International. Melmire‘s 

sentiments reflected the sentiments of a broader, nascent social conservatism that was 

gaining momentum in the country and that was months away from flexing its muscle in 

re-electing Richard M. Nixon in one of the largest landslides in United States history.
4
 

 Indeed, news of the death penalty‘s death was, as they say, greatly exaggerated. 

Responding to the backlash that followed the Furman decision, state legislatures almost 

immediately set to work crafting new death penalty statutes that would reduce the 
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inconsistency with which juries meted out death sentences. Their efforts bore fruit. Just 

over four years later, the Court decided Gregg v. Georgia, affirming that the new statutes 

were constitutional.
5
 In 1977, staring at five rifle barrels poking out of a narrow 

rectangular wall opening, Utah killer Gary Gilmore grunted, ―Let‘s do it,‖
6
 and the 

contemporary era of capital punishment in the United States was inaugurated. In 2009, 

3,173 Americans awaited execution on the death rows of 36 states and the Federal 

government.
7
  

 It‘s tempting to look at the court‘s decision in Furman—and the backlash against 

it that followed—as a turning point in popular American thinking about punishment. In 

the decades that followed Furman, the incarceration rate in the United States 

skyrocketed. In 2008, the Pew Center on the States released a report announcing that the 

United States was now incarcerating more people—both as a raw number and a 

percentage of its population—than any other nation on the planet. 750 out of every 

100,000 Americans—or one in every 99 adults, a full one percent of the adult 

population—were locked up in the United States in 2008. In 1972, however, slightly 

fewer than 100 out of every 100,000 Americans were incarcerated. The rate began rising, 

steeply, in the mid-1970s. Furman, initially seen as a death sentence for the death 

penalty, was ironically situated in the last bit of calm before a rising tide of harsh 
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punishment that would eventually make the United States the most punitive nation in the 

world.
8
 

But the growth of harsh punishment that began to reshape the nation shortly after 

Furman had causes that stretched back further, and Nixon was not their chief architect. 

Indeed, Nixon himself was tellingly more muted in his response to the decision. Rather 

than shrewdly seizing the decision as an occasion to mobilize populist outrage, the first-

term president simply expressed concern that the death penalty was a tool that the 

government ought to have to deter hijackers. In his comments, Nixon distanced himself 

from retributive responses to the ruling: ―Any practice is cruel and inhuman which takes 

the lives of one man, or one woman,‖ he ungrammatically said at a press conference 

following the decision. As the New York Daily News explained, Nixon said ―that in cases 

of kidnapping and hijacking, the government was trying to prevent the loss of life 

through the deterrent of capital punishment.‖
9
 In his eyes, securing the safety of the 

future, rather than rectifying injustices of the past, was the death penalty‘s purpose. 

 Nixon‘s comments are an important reminder to historians that, despite the key 

role he played in launching the modern conservative movement, Nixon was ideologically 

steeped in the liberal political order that had emerged in the Great Depression and 

persisted, for a time, after World War II, one that emphasized the state as less a guarantor 

of individual liberties and more a guarantor of the greatest good for the greatest 
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number.
10

 There was nothing ―backlash‖ about Nixon‘s comments. Instead of appearing 

as the face of backlash politics, Nixon seemed, in this moment, more a technocrat than a 

populist hero, his attachment to the death penalty rooted in social science rather than 

punitive morality. 

I begin this chapter with Nixon‘s unexpectedly tepid response to the Furman 

decision because it challenges explanations of the death penalty‘s revival that emphasize 

the role played by a populist, reactionary backlash against the social movements of the 

1960s. One of the New Right‘s first architects, Nixon, was a Cold War liberal. And 

conservatism‘s growth was not simply the result of visceral responses to flash point 

crises—in the case of ―tough on crime‖ measures like the death penalty, the Furman 

decision or the lawlessness at the 1968 Chicago Democratic convention—but longer term 

shifts in American political culture and community that date back to the immediate post-

World War II period. In this chapter, I explore the liberal, albeit bland and moderate, 

political order and culture of the 1950s and early 1960s. In these years, well before the 

reactionary backlash of the late 1960s and early 1970s, we can see how thin was the ice 

on which Cold War liberalism was skating.
11

 The thinness of that ice, I argue, spawned a 

shift in Americans‘ sense of political community that would enable the revival of the 

death penalty in the United States.  

In the immediate postwar period, macro level forces beyond Americans‘ 

control—the literal and cultural annihilating power of atomic bombs, communism, 

                                                 

 

10
 Nixon was, after all, the only president to propose a guaranteed minimum annual income to be provided 

to all needy citizens by the federal government. 
11

 For a history of the rise of ―law and order‖ politics that adopts a reactionary backlash theory, see Michael 

Flamm, Law and Order: Street Crime, Civil Unrest, and the Crisis of Liberalism in the 1960s (New York: 

Columbia University Press, 2005). 



26 

 

corporatism—could make an individual life feel insignificant. In this chapter, I examine 

an additional source of annihilationist anxiety in the immediate postwar period—the 

horrifying and random crimes of teenage serial killers in the 1950s. Like the specter of 

the bomb or communism, these acts of heinous crime evoked a larger sense of 

powerlessness and nihilism in the Americans who responded to them.  

The mass media taught Americans that they ought to place trust in their 

government to cope with these kinds of challenges. Armed with knowledge and 

resources, the American nation state would prevent and solve large scale social and 

political problems. But if Americans were told to find their solace in public institutions, 

they just as often found them in private spaces where, historians taught us, they could 

manufacture a semblance of control over their lives. Examining the case of Charles 

Starkweather, a teenage serial killer who was put to death in Nebraska in 1959 for killing 

eleven people, I document and explore that sense of powerlessness and nihilism evoked 

by his case and consider how those feelings undermined the spirit of the liberal political 

order. The Starkweather case ultimately reveals that heinous crime committed by young 

white men could make the utopian aspirations of the postwar political order seem like a 

failure or an impossible ideal. Crimes like Starkweather‘s foreshadowed, I suggest, 

Americans‘ eventual rejection of the assumptions underlying welfarism—that the state 

could use knowledge to maximize security and peace—and their adoption, instead, of a 

more individualistic, retributive approach to crime control. Just as Americans turned to 

individualist solutions to cope with the anxiety created by other macro forces, like atomic 

anxiety and communist infiltration, they would eventually turn to a logic of personal 
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responsibility and individual blame to cope with the anxiety created by heinous, random 

acts of crime.  

In what follows, I map out the contours of the modest welfare state that emerged 

after World War II and show how the logic behind that welfare state contributed to the 

rise of a prevention- and rehabilitation-centered approach to punishment known as penal 

welfarism and, in turn, the waning of the practice of capital punishment. I argue, though, 

that the structuralist intellectual commitments of penal welfarism were in tension with the 

political commitments necessary to maintain it. The response to the crime and execution 

of a teenage serial killer, Charles Starkweather, was one instance in which that tension 

was brought to the surface. Starkweather‘s execution in Nebraska‘s electric chair, I 

suggest, indicated a need for a new way of interpreting crime and punishment, one that 

would be filled, in the future, by retribution. 

 

Welfarism and the Decline of Capital Punishment 

By the late 1950s, many saw the American state‘s strength as contingent on its 

capacity to use spending and scientific knowledge to engineer peace and prosperity. A 

liberal ethos,
12

 anchored in the expertise of social scientists, had taken hold in the postwar 
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era. Progressive era legal reforms, Roosevelt‘s New Deal social programs, and economic 

planning during World War II had provided the first opportunities to introduce social 

scientists into the functioning of a state that had taken upon itself the responsibility for 

securing the health and welfare of its citizens.
13

 Experts played—and would continue to 

play—a major role in governing. And while anti-intellectualism pervaded both the 

zealotry of Joseph McCarthy and, to a lesser extent, the blandness of Dwight 

Eisenhower‘s cabinet of ―car dealers,‖
14

 the postwar period saw, overall, an expansion of 

the link between knowledge workers and governors. Terrence Ball has shown that the 

state funded a postwar boom in the social sciences to advance a cold ―war of ideas and 

ideologies…. In the in-house literature and public pronouncements of the postwar period, 

social scientists are linked repeatedly to technicians, to engineers, even to physicians 

concerned with the ‗health‘ of American society.‖
15

 Social determinism, the theory that 

variables in the social environment like parenting styles and economic opportunity 

determine human behavior, was widespread. By conducting research that would produce 
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―nomological knowledge‖—universal laws that describe how society works—social 

scientists would help politicians direct social forces to create harmony.
16

  

 The modest welfare state that resulted from this liberal ethos approached 

criminology and penology in a novel way. A principal implication of a knowledge-based 

approach to governance was the rising belief that society was partly to blame for criminal 

behavior and that social scientists could develop ways to rehabilitate offenders. In elite 

circles a philosophy of ―penal welfarism‖ was becoming dominant, as many 

criminologists came to believe that crime represented a failure of society as well as the 

individual: ―In the post-war decades, the standard response to problems of crime and 

delinquency—indeed the standard response to most social problems—came to be a 

combination of social work and social reform, professional treatment and public 

provision.‖
17

 Practitioners of a correctionalist criminology developed a body of literature 

that was modern in ―its unquestioning commitment to social engineering; its confidence 

in the capacities of the state and the possibilities of science; and its unswerving belief that 

social conditions and individual offenders could be reformed by the interventions of 

government agencies.‖
18

 Indeed, faith in a rehabilitative ideal seemed to be spreading to 

the point where it was becoming orthodox. The term ―punishment‖ fell out of use in 

penological discourse, and retributive forms of punishment were seen as distasteful, 
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―remnants of pre-modern practices based on emotion, instinct, and superstition,‖ a source 

of embarrassment rather than pride.
19

  

Given this climate, it is not surprising that the use of capital punishment had been 

declining over the course of the 1950s. As Stuart Banner notes, execution rates dropped 

slowly following a national annual high of 199 in 1935.
20

 In 1961, only 42 executions 

occurred in the United States, and commutations were at an all time high of 15%.
21

 

Several factors, as Banner notes, were influential. Appeal times grew longer, reflecting a 

judiciary that was increasingly reluctant to authorize executions.
22

 But the drop in 

executions was not simply the result of judges; juries were more hesitant to sentence 

offenders to death, particularly in the North, suggesting that a rehabilitative ideal had 

popular appeal: ―Northern juries were simply choosing prison over execution more often. 

In the North, the frequency of capital punishment had been cut by more than half without 

any legislative or judicial intervention. Changing public attitudes, as filtered through 

juries, had done all the work.‖
23

 Indeed, in the late 1950s, Gallup measured some of the 

lowest support for capital punishment since it began surveying the public in the mid- 
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1930s: by 1957, only 47% of respondents favored capital punishment (34% were opposed 

and 18% had no opinion).
24

  

 A celebrated death penalty case from the 1960s illustrates the effect these 

changing attitudes had on the popularity of the death penalty. In 1948, Caryl Chessman 

was convicted and sentenced to death for crimes attributed to Los Angeles‘s ―Red Light 

Bandit,‖ a serial rapist who impersonated a police officer, pulled cars over in secluded 

areas, and robbed and sometimes raped their occupants. He spent what was, at the time, 

an extraordinarily long time on death row. At a time when most men sentenced to death 

were executed within two years, Chessman lasted twelve. Working as his own appellate 

attorney, Chessman was able to delay his execution nine times. His success at evading the 

death chamber and publishing a series of bestselling memoirs made him a cause célèbre. 

Over 100 protestors marched across the Golden Gate Bridge on the day before 

Chessman‘s execution, carrying signs like ―Psycho Therapy—Not Cyanide.‖
25

 While 

Chessman was executed, the unpopularity of his execution presaged a future in which 

state killing would be an anachronism. Indeed, within four years of Chessman‘s 

execution, California had a year without any executions. And after the execution of 

Aaron Mitchell for murder in April of 1967, California would go 25 years without 

executing another inmate.
26
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Popular culture reinforced this decline, sometimes with the explicit approval of 

the nation‘s crime experts. The Academy Award-winning 1962 film Birdman of Alcatraz 

showed what was possible when the gallows were dismantled, as a white man initially 

sentenced to die grows into a national expert on treating bird disease and a critic of an 

authoritarian prison system. In a similar spirit, the 1955 film I Want to Live! had depicted 

the wrongful execution of Barbara Graham, a white mother whose entanglements with 

nefarious criminals was the result of bad luck rather than a bad disposition.
27

 The film 

was heartily endorsed by the American Society of Criminology, whose members 

screened it at their 1958 annual meetings in New York City. The conference chairman 

sent a telegram to the film‘s producer, Walter Wanger, saying, ―virtually unanimous 

agreement during the discussion that picture is an outstanding crime documentary which 

is criminologically [sic] sound educationally effective and at the same time vastly 

entertaining. Walter Wanger and all connected with this film enterprise are to be 

congratulated. It has done more to help our fight against capitol [sic] punishment and for 

the reform of criminal justice administration than any film in my memory.‖
28

 Supreme 

Court Justice William O. Douglas, who would later write a concurring opinion in 

Furman, screened the film for colleagues in Washington, D.C. and wrote approvingly to 
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Wanger, ―Everybody, I think, agrees that it is a powerful document, beautifully 

executed.‖
29

  

While the degree to which penal welfarism actually transformed the experience of 

punishment seems to have been contingent on questions of region and race,
30

 it is easy to 

detect the role that widespread hope in the prospects of rehabilitation played in the larger 

decline of the death penalty across the nation: newspaper coverage and popular culture 

often worked to translate the elitist ideals of rehabilitation to the masses, transforming, in 

the process, criminals who were sentenced to death from evildoers to lost souls. 
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Rumblings Beneath the Surface:  

Cold War Anxieties and the Shaky Terrain of Consensus 

 

Utopian aspirations for the social order abounded in the postwar period, but in the 

wake of Hiroshima and Nagasaki, so too did an immense sense of anxiety, pessimism, 

and even nihilism. Knowledge that a bomb could fall from the sky without notice and 

instantaneously obliterate the lives of millions inspired a sense of helplessness and 

anxiety. China‘s communist revolution suggested that control over geopolitics seemed to 

be eluding the nation‘s leaders. Books like The Organization Man raised fears that white 

collar, corporate work would sap men‘s independence.
31

 Other scholars have uncovered 

symptoms in postwar culture of the sense of hopelessness that these developments 

inspired. Popular culture, Tom Engelhardt notes, became a site in which American guilt 

and anxiety about the bomb was evident. Americans watched science fiction and horror 

movies in which space aliens obliterated their planets, displacing their own Cold War 

anxieties onto fictional characters and situations.
32

 A crisis of manhood and a fear of 

women‘s sexuality, which K.A. Cuordileone, David K. Johnson, and Elaine Tyler May 

have documented in 1950s political culture, seem partly a manifestation of a larger sense 

that men had grown incapable of controlling the larger world around them in the face of 

technological and historical forces that seemed beyond their grasp.
33
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Americans developed ways to mitigate their feelings of helplessness. The family 

home, as May has shown, became a fortress of sorts. The purging of communists and 

homosexuals from public and private industries, Cuordileone and Johnson suggest, 

became a symbolic and concrete expression of control by political leaders over a world 

that had become unwieldy. In an increasingly affluent society, individual consumer 

purchasing choices became, according to Lizabeth Cohen, an imagined means through 

which Americans could attain economic equality without redistributing wealth or 

experimenting with socialist or communist political economic models: through their 

consumption, citizen purchasers would individually advance American ideals of freedom, 

democracy, and equality.
34

 Shopping in private malls frequently replaced shopping in 

public downtowns.
35

 In each of these mechanisms—investing in home life while 

divesting from civic life, political scapegoating, consuming in unprecedented degrees—

we see the channeling of large scale anxieties into small-scale outlets. The result was a 

contraction of sorts of many Americans‘ sense of political community. While their 

national and state governments were adopting macrocosmic, large scale perspectives on 

social problems, Americans themselves were increasingly recreating or reimagining the 

problems on a smaller scale where they could be ―solved‖ through individual action.  

But if Americans were developing mechanisms to cope with anxiety that involved 

the contraction of their sense of political community, they certainly did not think of 

themselves as becoming more inwardly focused. Indeed, the period was characterized by 
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a retreat among politicians and intellectuals from an analysis of American society and 

history that focused on social and class conflict. Arthur Schlesinger‘s The Vital Center 

(1949) articulated a rejection of extremist politics of the left and the right and called for a 

pragmatic middle ground consensus in American policy.
36

 A pluralist, civic nationalism, 

rooted in anti-communist consensus, meanwhile, worked to marginalize a nationalism 

rooted in ideas of racial or ethnic purity.
37

 Cultural messages, transmitted through the 

mass media, worked to convey an image of the country as stable, unified, and socially 

harmonious. As Hollywood assiduously worked to engineer this vision in popular films
38

 

and television sitcoms,
39

Americans were urged by widely-published experts to live it by 

embracing the domestic sphere. The home, as Elaine Tyler May has shown, became a site 

where Americans would demonstrate that abundance had not corrupted or weakened 

them but had allowed them to achieve a ―classless ideal of individuality, leisure, and 

upward mobility.‖
40

 The result was a significant pressure—if not always effective or 

acceded to
41

—for Americans to believe that their way of life was, thanks to good social 
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science and a competent state that would make smart use of its findings, basically stable 

and good.  

 Social scientists and experts of the burgeoning welfare state were thus in an odd 

position. They were touted as an expression of American strength and resourcefulness, 

but their role as problem solvers required them to adopt a critical stance in a climate that 

emphasized optimism. Problem solvers must identify problems—the existence of 

inequality, injustice, pain, suffering, conflict, and inefficiency—after all, if they are going 

to serve their function. Leaders in the fields of social science responded by asserting the 

existence of an American society characterized by healthy unity. Talcott Parsons (1951) 

fashioned a functionalist sociology that assumed an underlying unity of interests, and 

Robert Dahl (1961) crafted a theory of pluralism in the field of political science that 

would lay to rest, once and for all, the cynical notion that democracy was a ruse and the 

country was secretly run by economic elites.
42

 While not Pollyannaish, these major 

players endorsed the basic integrity of the social fabric, even as their minor league 

counterparts were tasked with figuring out how to iron out wrinkles in it.
43
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 The study of crime and punishment, however, was an important exception to this 

sort of retreat from conflict-oriented scholarship. Those who studied history, sociology, 

and political science were discovering an underlying unity in American culture that made 

progress more easy and likely. Criminologists, meanwhile, were developing a conflict 

theory approach to crime that called attention to the chasms that persisted between social 

groups. Penal welfarism, after all, emerged as criminologists ―began to think of 

criminality as an overdetermined effect of social deprivation. They found that those 

individuals with the most negative personality traits and criminal records were those who 

had most often experienced multiple forms of deprivation, including poor parenting and 

poverty.‖
44

 What‘s more, when affluence began rising in the United States, a new form of 

crime, one that centered on class disparity, emerged in criminology:  

The newer theories attributed criminal conduct not to 

absolute impoverishment but instead to the gap that had 

opened up between expectations and achievement. They 

thus entailed a modest critique of the welfare state and its 

achievements, pointing to the gap between rising 

expectations and actual opportunities, to the frustrations of 

those left behind in a prospering economy, and to the 

excesses of egoism associated with the new consumer 

society.
45

 

Penal welfarism thus undercut the optimism required by a cold war emphasis on unity 

and optimism. A ―government enlightened by social science‖ was forced to acknowledge 

the empirical reality that there was not, contrary to the premises of the message so 

frequently promulgated to the public, ―a natural harmony of interests in society‖ and that 
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America was not ―in process of abolishing, may even have abolished, social class.‖
46

 

Persistent and growing class disparity became, according to some social scientists, the 

cause of relative deprivation, frustration, and crime. In short, the social determinism that 

was at the heart of social science was like a piece of dynamite wrapped around a 

celebrated American Way of Life. In 1958, a 19 year-old named Charles Starkweather lit 

a match.  

 

Starkweather’s Case 

In January of 1958, Starkweather and his 14 year-old girlfriend Caril Ann Fugate 

gained national attention when they went on a multi-day killing spree in Nebraska and 

Wyoming. Their spree was, The Omaha World Herald reported at the time, ―without 

parallel in the modern history of American crime.‖ Only insane war veteran Howard 

Unruh‘s fatal shooting of 13 persons in Camden, New Jersey in 1949 topped 

Starkweather‘s murderous rampage. And Unruh‘s crime, the newspaper noted, only 

lasted ten minutes.
47

 Committed in a seemingly random pattern over a period of five 

days, Starkweather‘s crime generated immense, visceral anxiety for Nebraskans. So great 

was the fear that Nebraska governor Victor Anderson deployed the National Guard to 

Lincoln to patrol the city‘s streets when Starkweather was on the loose. The Lincoln 

police department, moreover, distributed weapons to local men, who formed posses to 

supplement the state‘s professional law enforcement forces. ―Terror stalked the 
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countryside,‖ the World Herald dramatically said in the midst of the ordeal.
48

 The capture 

of the pair in Wyoming, following the murder of a traveling salesman along a highway 

there, made front page headlines in newspapers across the country. All told, Starkweather 

had killed eleven people: a gas station attendant,
49

 Caril‘s mother, step-father, and half-

sister, a teenage couple, a wealthy Lincoln couple and their maid, an elderly bachelor, 

and a traveling salesman. Less than two years later, he died in Nebraska‘s electric chair 

for his crimes.  

Despite his young age, the white color of his skin, and his location in a Northern 

state that had only executed two other offenders since the end of the war, Starkweather 

did not benefit from the abolition-friendly climate that had surrounded the postwar liberal 

order. Some commutation requests were fielded by the Nebraska governor‘s office, but 

news coverage of the events leading up to the executions do not indicate any organized, 

national or international efforts to save Starkweather‘s life. Likewise, coverage of the 

execution did not include any reflection about the propriety or effectiveness of the death 

penalty. How, then, was the use of the death penalty justified and represented in his case? 

Why, in the face of his young age and obvious pathology, was he sent to the execution 

chamber rather than, as his girlfriend was, the mental ward?  

The obvious answer is that the heinous nature of Starkweather‘s violence 

overrode a political and penological climate keen on rehabilitation and all of the 

culturally mitigating factors that spoke in his favor. But the case was much more than 
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simply a detour from the organic movement toward abolition that was well underway in 

1959. An analysis of media coverage of Starkweather‘s crime, trial, and execution reveals 

the thinness of the ice on which death penalty abolitionism and the fifties liberalism that 

supported it were skating. Starkweather‘s crime called into question optimistic 

assumptions about the basic health of American society and the capacity of knowledge-

wielding politicians and social scientists to increase and maintain that health. In the 

aftermath of the Starkweather case, discourses of social determinism provided a 

conceptual framework that many used to indict American society. Facing the horrors of 

what Starkweather had wrought, many Americans linked him to James Dean and juvenile 

delinquents who wore leather jackets, carried switchblades, and were increasingly having 

run-ins with the law. And they asked tough questions: What larger social ills triggered 

Starkweather‘s rampage? What could his teachers, parents, and neighbors have done to 

prevent or recognize its likelihood? They brought to the surface questions about the 

health of his society that were nascent but submerged in the 1950s, questions that 

challenged the prevailing liberal optimism that abundance and togetherness were 

allowing the state to successfully abolish social ills and resolve social conflict.  

In the face of this critique, face-saving by both politicians and social scientists 

was clearly necessary, but it proved just as perilous to the maintenance of the liberal 

political vision and the rehabilitative ideal it espoused. Using discourses of pathology, a 

prosecutor and a popularly-published academic claimed that Starkweather was 

anomalous, his crime the product of a diseased, aberrant mind rather than a symptom of 

larger social ills. By portraying Starkweather as incorrigibly dangerous (but not 

criminally insane), they hoped to maintain an image of a healthy society—one which 
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needed protection from Starkweather rather than vice versa. But in rejecting the notion 

that Starkweather was influenced by an unhealthy climate, these responses revealed the 

limits of technocracy. If some people were just hardwired to be bad, all the enlightened 

social science in the world would fail to engineer a society of healthy, law-abiding 

citizens. The state could merely be reactive, incapacitating those whose pathologies 

produced violent, monstrous outbursts that left people dead. Rather than quelling doubt 

about the health of American culture, pathology-based explanations only increased a 

sense of anxiety, nihilism, and uncertainty. Regardless of which response onlookers 

chose to think about the source of Starkweather‘s crime—a ―let‘s fix this‖ analysis of 

society‘s problems or a ―there‘s nothing to worry about‖ declaration that Starkweather 

was an aberrant exception—the outcome was the same: the aspirations of the postwar 

liberal political order became either a failure or an impossible ideal.  

 

Social Determinist Responses to the Crimes 

Starkweather‘s crimes—and the responses they elicited—brought to the surface 

this nascent tension between a cold war political commitment to a vision of social 

harmony and a concomitant intellectual commitment, on the part of penal welfarists, to a 

theory of social determinism. Social determinist responses to the crime, from professional 

and lay people, challenged the underlying assumption of dominant cold war domestic 

culture that society was basically good and that a competent, technocratic government 

could maintain the security and social happiness of its citizens. Embracing social 

determinism, Starkweather himself disclaimed responsibility for his actions, attributing 

them to a hostile society that had treated him unfairly because of his economic, physical, 
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and mental deficits. In autobiographical writing he completed for Parade magazine, 

Starkweather explained that his violence was provoked by a world that was intolerant of 

deviance from oppressive norms. He told University of Nebraska criminologist James 

Reinhardt,  

[N]obody cared about me for what I could do… They hated 

me because of the way I looked, and because I was poor 

and had to live in a ―goddamned shack.‖ It didn‘t matter 

that we all loved each other; that my mother worked hard 

away from home to help support us children… All these 

―goddam kids‖ cared about was: ―What kind of job does 

your old man have? What kind of house do you live in? 

What do your legs look like? Are you taller than any girl in 

school?‖
50

  

By identifying class disparity and intolerance of difference as alienating forces in his life, 

Starkweather‘s words challenge the dominant political climate of the fifties, which, as we 

have seen, actively sought to suppress awareness of the persistence of nontraditional 

living arrangements, misery, and social inequality. 

  Starkweather‘s embrace of social determinism created, as I will argue in the next 

section, a backlash against that sort of explanation for his crimes. But what is surprising 

is the degree to which some, at the time, essentially agreed with him. Even though 

Starkweather‘s crime was unprecedented, both progressives and conservatives found 

environmental forces to blame in accounting for its origins. Some progressive voices 

argued that the crime was the result of deprivation. In a letter to The Lincoln Star, Anita 

Clark situated Starkweather‘s crime in a larger pattern of juvenile violence which, she 
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argued, could be dramatically curtailed by funding government-run social programs. She 

wrote that Starkweather was a ―boy-man‖ who 

began to smolder with an unknown frustration. Had 

someone stopped to turn his fascination in hot-rods to 

constructive building and his flair for art into a hobby, 

perhaps things might have been different. Everyone was 

too busy, the poor trying to exist from day to day, the rich 

striving to add another dollar to their already overflowing 

horn of plenty… There will always be the violent ones, but 

if we try, there will be fewer. Let‘s give the children youth 

centers open every day and night to work off their surplus 

energy in the things they like to do. Idle minds and hands 

are the devil‘s spawning grounds.
51

  

Silas Barnesby articulated a similar perspective, blaming fiscal conservatism for 

Starkweather‘s crime:  

We must blame ourselves! We can‘t blame Charles 

Starkweather for if it hadn‘t been him it would have been 

someone else. If we had just started ten, or even better 

twenty years ago, to change our attitudes toward each 

other, this calamity could have been avoided. We could 

have provided better health and education facilities for our 

young and old folks... We should [not] be proud of our state 

for its conservatism and its saving of the people‘s money 

by vetoing and disregarding projects that might improve 

and benefit the welfare of its citizens. We deserve what we 

get: economic security at the expense of social stability.
52

  

Implicit in these letters is an indictment of liberal capitalism. Starkweather‘s crime 

exemplifies, for these citizens, the failure of a government to adequately redistribute 

wealth to ensure social harmony. The world that these letters portray is not the classless 

world posited by the framers of cold war domestic culture; it is, rather, a world without 

social solidarity, populated by haves and have nots. 
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A progressive viewpoint was articulated by professional voices as well. In an 

article entitled ―Were the Starkweather Murders Necessary?‖, for instance, Richard 

Sigelkow answered his title‘s question in the negative. Trained professionals, he argued, 

ought to have been able to recognize and intervene in Starkweather‘s life before he went 

on his murderous rampage. He wrote, ―Our schools must accept a large share of 

responsibility for prevention of delinquency…. Any school that succeeds in making a 

child feel he really belongs as a respected member of his group reduces the number who 

grow up to be criminal or irresponsible.‖
53

 These progressive writers may have upheld 

the vision of a government that solves social programs through social programming, but 

they ultimately challenged the existing capacity for government to serve that function by 

pointing to large, perilous gaps between theory and practice. 

Progressives, importantly, did not have a monopoly on social determinism; 

conservative, reactionary responses to Starkweather‘s crime were also socially 

determinist in nature. Newspapers at the time were quick to stoke reactionary sentiment 

by situating the crime in the context of rising fear of juvenile delinquency. Media 

descriptions of Starkweather alluded to a rebellious James Dean. Life magazine wrote, 

―Some people thought that 19-year-old Charles Starkweather looked like a cross between 

James Dean and Elvis Presley. There were the shaggy sideburns, the moody, cryptic 

gaze, the sensual mouth.‖ He was said to have an ―ever-present cigarette.‖
54

 Calling to 

mind the chicken race scene in Rebel Without a Cause, one newspaper account wrote that  
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[t]he ―demolition derby‖ was Starkweather‘s meat. The 

―derby‖ features near-wrecked cars going in both directions 

around the narrow oval and meeting in head-on and near 

collisions. Chuck was considered as dangerous in these 

races because ―he did almost anything,‖ [an acquaintance] 

recalled.
55

  

Newsweek noted, ―He affected cowboy boots and leather jackets; he wore his hair long 

and grew sideburns; he was a voracious reader of comic books and a devotee of hot-rod 

automobiles.‖
56

 During the spree, the Omaha World-Herald explicitly connected 

Starkweather to an adolescent subculture, noting that Starkweather had ―a shock of red 

hair worn in a popular teen-age style.‖
57

  

Conservatives seized on this construction of Starkweather. The day after he was 

convicted, J. Edgar Hoover called for a crackdown on juvenile crime: ―Hoover advocated 

a ‗get tough‘ policy to advertise to youths that prompt and certain punishment would 

follow serious violation. He declared that ‗muddled sentimentalists‘ and ‗confused 

psychiatrists‘ must bear much of the blame for the teen-age crime problem.‖
58

 Editorial 

pages, meanwhile, were filled with reactionary sentiment. A letter writer to The Lincoln 

Journal identified Starkweather as part of a larger problem of juvenile deviance from 

social norms and ascribed the deviance to encouragement by the mass media. C.M.K. 

wrote, ―Today‘s teen-agers in great measure reflect the problems, weaknesses, and 

confusions of the adult population. The adolescent is growing up today in a climate that 
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does not stress responsibility and consequently does not respect authority.‖
59

 A 

―Newcomer‖ wrote to The Lincoln Star that juvenile crime seems  

to be most prevalent among a certain group of adolescents 

whose trademark consists of duck-tail haircuts, black 

leather jackets held together with zippers, tight blue jeans, 

and metal plates on their shoes. The last item is, to me at 

least, the most objectionable of all because the wearers, in 

order to insure that they will be heard even when not seen, 

adopt a careless, slovenly, foot-dragging gait completely 

devoid of pride or self respect.
60

  

He or she concludes with a plea to businesses not to stock or sell to youths the material 

items that they wear to signify their membership in this rebellious, adolescent subculture. 

 Others blamed secularism and poor parenting for the crime. A writer to The 

Lincoln Journal complained that a movement away from fundamentalism was to blame 

for the crimes:  

I agree wholeheartedly with concerned parents that we have 

been ―sowing to the wind‖ and are now beginning to ―reap 

the whirlwind‖ regarding what we have or have not been 

teaching in our schools, from many pulpits, and in our 

homes, and not omitting what comes into homes via radio 

and TV. The ―withhold not correction from the child 

philosophy‖ has been supplanted by the erroneous ―do not 

restrain your child—the sky is the limit‖ in many schools 

and from many pulpits…. The true Christian‘s whole life is 

one of discipline. Let‘s get back to real Christianity.
61

  

Some in the community blamed Starkweather‘s family, implicitly pointing to its 

influence in order to explain his murderous behavior: ―A child born into the world is not 
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a potential criminal at birth,‖ wrote C.M.R. in a letter to the editor of the Lincoln Evening 

Journal: 

Every sight, sound, or feeling is truly a part of its training. 

You who have a child should consider the training you 

supply your boy with—a belt, holster, and toy pistol. He 

glories in the decorated belt, finds pleasure in aiming the 

pistol at his schoolmates and adults. He presses the trigger 

and shouts, ―You are dead!‖ Who is to blame if he 

continues to glory in the same experience with real 

weapons?
62

  

Starkweather‘s crime, then, brought to the surface social determinist critiques from both 

the left and the right sides of the political spectrum. Keynesian capitalism wasn‘t doing 

enough to keep impoverished adolescents from acting out violently. Capitalist greed was 

placing private interest ahead of the social good. An oppressive, norm-conscious climate 

was transforming misfits into murderers. Mass culture was producing a rebellious 

adolescent subculture. Watered down religious and moral standards, peddled by dough-

faced psychiatrists and technocrats, were producing a nihilistic, undisciplined generation. 

In these responses, we see a suppressed culture war between left and right, working class 

and elite, younger generation and older generation, wielding its face, challenging postwar 

optimism. Ultimately, then, we can see Starkweather‘s criminal behavior as an act with 

subversive repercussions. The dominant vision of a unified United States was unraveled 

by the very structuralist assumptions that animated it. Looking to the environment to 

explain Starkweather‘s crime, Americans pointed fingers at one another. Charles 

Starkweather‘s crime made cultural discontent and fragmentation a visible, public reality. 
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Pathology-Based Responses to the Crimes 

Some, as we have seen, took the opportunity to blame everything from comic 

books to watered-down Christianity for Starkweather‘s crime, and, in so doing, 

challenged faith in the soundness of the American Way of Life. For others, however, 

explaining the crime of a mass murder in structural terms was profoundly problematic. A 

focus on environmental causes for Starkweather‘s crime would take Starkweather out of 

the equation, thus offending the strong, widespread, intuitive sense that he ought to be 

punished harshly for the pain he caused. It would provide a devastating blow to the 

morale of a society that was defining itself as socially harmonious in the face of 

communist, Russian critiques which, during the Cold War, seemed especially threatening. 

It would portray the state as incompetent and ill-equipped to prevent crime and keep the 

society safe; and, most obviously, it belied common sense: if misfits or the economically 

deprived were driven to mass murder by an ill society, then the country would be 

regularly witnessing the kind of violence that Starkweather had committed. To explain 

Starkweather‘s actions and, perhaps, to protect an optimistic vision of the United States 

as a fundamentally stable, healthy society, others in the society, including Starkweather‘s 

prosecutors and the most widely-quoted academic expert on the case, abandoned the 

social determinism of penal welfarism and instead turned to psychological pathology. 

They depicted Starkweather‘s crimes as the result of exceptional, innate pathology, thus 

preserving an image of society as basically healthy and deflecting attention away from 

the state‘s role in failing to prevent the crime. If the crimes could be shown to have 

originated in one, precise site, the mind of Charles Starkweather, rather than in the 
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tangled intersection of Starkweather and his social environment, then a clear, 

uncomplicated target for collective action would become discernable.  

 Prosecutors chose to frame Starkweather in terms that maintained him as 

technically sane, and thus eligible for the death penalty, but also as exceptionally, 

innately dangerous. In his closing argument to Starkweather‘s jury, prosecutor Elmer 

Scheele rejected the defense‘s contention that a hostile, deprived environment had 

rendered Starkweather legally insane. Instead, he emphasized just how exceptional and 

dangerous Starkweather was: 

―I know this will not be easy, I know,‖ he said softly. ―It is 

the first time I have ever had to ask for it.‖ Calling the 

penalty ―a duty to society‖ he pointed to the testimony of 3 

state‘s witnesses that they would have to release the youth 

after he was cured, Scheele repeated: ―This leaves me with 

only the choice, to ask you to consider the death penalty as 

one choice of verdict.‖ Scheele called the defense 

―moving‖ but added ―it is unfair and ridiculous to attempt 

to place the blame on society and ask you to do nothing as 

far as Charles Starkweather, because the blame is on 

society.‖ He urged the jurors: ―Let us get back to earth, get 

our feet on the ground… If justice is to be accomplished 

and society is to be given the protection it deserves.‖
63

 

Scheele‘s colleague Dale Fahrnbruch added, ―This jury has to go all the way to protect 

this community—our families, yours and mine—from the defendant…. You, the jury, 

must decide what protection you are going to give this community.‖
64

 Retribution is, 

importantly, not emphasized in these statements. There are hints that Starkweather 

deserves death—Scheele refers to justice and dismisses as ―ridiculous‖ the attempt to 

blame society and ―do nothing as far as Charles Starkweather‖—but the rhetoric here is 
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primarily focused not on whether Starkweather deserves to die but on whether the society 

can afford to risk his future release. By framing the death penalty as a strategy of 

incapacitation rather than an expressive act of retribution, Scheele and Fahrnbruch 

attempt to maintain a utilitarian emphasis on the greater good while also absolving the 

failure of society and government for responsibility in Starkweather‘s crime.  

Academic discourse also worked diligently to suppress any reading of the crime 

as an indicator of societal failure. In 1960, the Associated Press commissioned the most 

quoted academic on the case, University of Nebraska criminologist James Reinhardt, to 

write an article answering the question ―Why did he kill?‖ The piece, which appeared in 

over thirty major newspapers in the United States, steadfastly denied that the world in 

which Starkweather grew up had anything to do with why he murdered. Reinhardt wrote, 

He grew up in a law abiding family, knew good public 

schools and libraries. His earlier years were not markedly 

different on the surface from those of thousands of young 

people who have grown into respectable adulthood. He 

shared the companionship of the family dog, often went 

hunting with his older brothers and his father.
65

 

It was beneath the surface, Reinhardt argued, in an aberrant, invisible pathology that 

Starkweather‘s will to kill developed on its own for reasons Reinhardt did not identify. 

One thing was for sure, however: Starkweather‘s rampage was not triggered by his 

environment. ―Whatever the provocative incidents that sent him off on the killing 

rampage,‖ Reinhardt wrote to Americans across the country, ―the inhibited, remorseless, 
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power-hungry ego was already there. It had been nursed in a multitude of crude and 

grotesque fantasies‖ that had no origin in reality.
66

  

 In a monograph he published two years later, The Murderous Trail of Charles 

Starkweather, Reinhardt tried to fill in some of the blanks his AP article had left. Once 

again, Reinhardt asserted that Starkweather‘s crimes were the product of incorrigible 

pathology.
67

 But he attempted to explain more about the nature of how this pathology 

developed. At a young age, Reinhardt said, Starkweather created a vision of the world in 

which he had had no alternative but to do evil. A kind of domino theory was implied 

here: innate sensitivity and cynicism had led Starkweather to interpret his interactions 

with other children negatively in early childhood. Those initial interpretations had led to 

the construction of an inescapable worldview that had imprisoned him: 

A small gesture of warning, a little word of disapproval, 

what another child would pass off and lose forever in an 

overwhelming welter of school delights were, for Charles, 

permanent, binding assurances that there was no happy, 

easy future for him. Every sharp word, every angry look 

invaded the marrow and core of his being. It never escaped, 

it stayed inside of him. These words, looks, and gestures 

formed an impenetrable encrustation of hate. Hate 

imprisoned him; it shut him up inside himself; it seared 
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those little tissue openings to an outside world of mutual 

trust and good will.
68

 

The problem, Reinhardt suggested, was not with an oppressive social environment that 

rendered Starkweather an outcast; the problem was, rather, the filter through which the 

social environment had entered Starkweather‘s consciousness. Starkweather had been 

simply impermeable to the flood of happiness, the world of mutual trust and good will 

that is one‘s elementary education. In constructing the environment in such laudatory 

terms and Charles in such pathological terms, Reinhardt is, in essence, defending the 

vision of social harmony that was so pervasive at the time. ―Charles‘ nature was poisoned 

at its source,‖ he concluded, rejecting Starkweather‘s—and others‘—claim that he was 

goaded into his violence by a hateful world. 

 And yet Reinhardt also appeared cognizant and afraid of the implications of his 

description of Starkweather as a pathological aberration. After he revealed the nature of 

Starkweather‘s pathology in the introduction to the book, Reinhardt warned the reader 

that the pathology he identified could not be used to detect future Starkweathers or 

prevent them from acting. He wrote,  

Here is our difficulty: we can find the strange talisman of 

psychosis running back over the thin life-line after the 

―maniacal‖ deed is done. It would not be difficult, perhaps, 

to find explanations for a fantastic murder spree, even a 

purely fictitious one, in the dispositional make-up of an 

average man on the street, if only we could be made to 

believe that he had killed. What unique qualities of a 

personality mark a man as a killer before he has killed? 

Surely, Charles Starkweather was a profoundly disturbed 
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person. Yet prior to the killing rampage, he had done 

nothing more brutal than to strike with his fists.
69

 

 On one hand, Reinhardt‘s words absolved those in Starkweather‘s environment for the 

failure to detect his pathology and prevent his crimes. In so doing, however, Reinhardt 

had to admit the limits of the social science his culture had embraced as a panacea for 

social ills. Even before he has begun his book-length analysis of Charles Starkweather, 

Reinhardt has, in a sense, given up. Social science is, under his gloss, a hopeless 

enterprise because the causes of crime can only be discerned in retrospect. Despite 

Reinhardt‘s extensive observation, no variables could be isolated to explain why 

Starkweather killed. The search for nomological knowledge—at least when it came to 

crime—was futile. 

The turn to pathology may have let society off the hook, but it raised its own set 

of anxieties. In news reports, the use of undetectable pathology to explain Starkweather‘s 

behavior ultimately was accompanied by the contradictory, nihilistic language of chance, 

patternlessness, meaninglessness, and senselessness.
70

 Tellingly, articles that pointed 

toward pathology always began with a declaration of the impenetrability of the crime, its 

senselessness, its defiance of explanation. The lead paragraph in Newsweek‘s article 

suggested that the murders Starkweather committed were ―utterly without reason‖ before 

going on to offer a pathological reason that Starkweather was frustrated with his own 

innate deficiency: ―[N]ature had been against young Starkweather. Besides his small 
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stature, his eyes were bad and his mind was slow (His IQ was 86, and he barely got 

through the ninth grade at the age of 16). Against this, he lashed out in blind rage.‖
71

 

Before it reviewed Starkweather‘s pathological motivations, a staff editorial in the 

Lincoln Evening Journal noted, despondently, ―There are no explanations for these 

terrible crimes.‖ The article explained that ―[p]eriodically, this type of crime hits some 

community in the nation and the roulette wheel of chance this time has placed this tragic 

misfortune at Lincoln and Bennet.‖
72

 Similarly, before Life detailed Starkweather‘s 

rebellious, outcast nature,
73

 the magazine described him as a ―nondescript boy‖ who 

inexplicably ―had gone flailing off on a savage but patternless mission of murder.‖
74

  

These articles implicitly registered a fear that pathological explanations of crime 

created: if social causes of crime are abandoned, we have no predictable way to know 

when, where, or why crime occurs. On the contrary, undetectable pathologies,
75

 the 

outcome of large, genetic roulette wheels of chance, produce Starkweathers at random, 

relieving a society of its responsibility for producing horrific crime but also barring it 

from preventing that crime. By claiming that the state was helpless to detect what is 

invisible and randomly distributed, those who claimed undetectable psychosis essentially 

admitted that reality was much more unpredictable, unknowable, and uncontrollable than 
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the technocratic ethos of the fifties assumed. On some level, journalists were conscious of 

this catch-22. ―What explains Charles‘ actions,‖ they asked, ―as nearly as any 

inconceivable actions can be explained?‖
76

 The contradiction inherent in the question is 

familiar: in portraying Starkweather as afflicted with an invisible or undetectable 

pathology, speakers were left with nihilistic undercurrents in their writing; they were left 

trying to conceive the inconceivable. An irony emerges here: in insisting that their society 

was basically healthy, these voices undermined the sense of predictability and control 

that had come to be the signature trait of healthy societies.
77

  

Senseless Crime, Senseless Punishment 

While Starkweather‘s crime had triggered an immense national response, with 

front page coverage of his arrest in daily newspapers across the country and prolonged 

hand-wringing articles in national magazines like Life, coverage of his punishment was 

comparatively muted. Nebraska papers covered it, in detail, on their front pages. But few 

national newspapers or magazines paid it much attention. Indeed, while The New York 
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Times covered Starkweather‘s capture in a long story on the front page, complete with 

maps and photographs,
78

 it buried news of his execution in an account of fewer than 100 

words on page 68.
79

 

That relative lack of attention is telling. It reflects, perhaps, the incongruence of 

the period between the declining popularity of the death penalty and its use in a case 

where few seemed to object. After the resurgence of retribution in the 1970s as a cultural 

and intellectual tradition, the death penalty made sense. It fit in with a larger socially 

conservative backlash that returned punishment to its former status as a tool for 

expressing and maintaining social, racial, and moral hierarchies. And amid rising violent 

crime rates, it became, alongside unprecedented incarceration levels, a symbolic response 

to mask the limits of the state‘s ability to maintain security.
80

 But in 1959, the death 

penalty did not make as much sense, and its failure to fit into the dominant ethos about 

punishment may have stymied the will of the national media to assign much meaning or 

attention to Starkweather‘s execution.  

The local media, on the other hand, did cover the execution and attempted to give 

the punishment some sort of meaning. They had little to work with. Retribution, it seems, 

was present but not credible or respectable enough to be acknowledged in newspaper 

reports or courtroom summations. Indeed, as we have seen, prosecutors framed their 
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argument in terms of incapacitation rather than just deserts. And in sentencing 

Starkweather to death, the judge spoke ―quietly‖ and offered no condemnation of the 

young man, no ceremonious expression of anger or moral outrage at his crime.
81

 

Newspapers, too, seemed reluctant to give voice to expressions of vengefulness from 

either victims or ordinary citizens. When Starkweather was convicted, The Omaha World 

Herald reported that the family of the victims did not see punishment as a way to bring 

closure or personal meaning. ―Nothing they can do to [Starkweather] will make our life 

any better,‖ one victim‘s mother said after the verdict was announced, rejecting the idea 

that the execution would be a source of pleasure for her or her husband.
82

 Instead, 

Starkweather‘s death, like all punishment at the time, had to serve some utilitarian end; it 

could not simply be about revenge.
83

 Journalistic accounts of Starkweather‘s stay on 

death row and his execution in the electric chair reflected two competing, utilitarian 

rationales for punishment. Starkweather was, at times, depicted as having been 

rehabilitated, to an extent, by his stay on death row. But at other times he was 

incorrigible, unchanged, permanently deviant, and the state was, in these instances, 

simply an agent of incapacitation.  

The promise of punishment seems to civilize Starkweather at times. Indeed, in 

some media accounts, he appears transformed, chastened by his conviction. Associated 

Press reporter Bill Dean wrote that prior to his death sentence, Starkweather had appeared 
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defiant: ―In the courtroom he chewed gum and looked disinterested [sic], at least until 

someone questioned his sanity. Outside, he let a cigaret [sic] dangle from his lips, 

generally ignored crowds and newsmen.‖ That all changed, Dean noted, upon sentencing: 

If you can judge by a man‘s face, Charlie Starkweather‘s 

bubble had burst by the time he walked from the Lancaster 

district Court room, a condemned man, Friday... The 

moment he walked from the courtroom Friday, chained to a 

policeman, he looked like a meek, almost timid, and 

perhaps bewildered teenager…. There was no defiance. He 

may not have felt it, but Charlie—the guy who said he 

knew he was going to get the chair—looked a little 

sheepish. The chained figure, once described as a kill-crazy 

gunman who reacted like an enraged animal, walked slowly 

between 2 husky policemen to a waiting car.
84

 

In this description, Starkweather‘s facial expressions and his bodily comportment reflect 

the psychic weight of impending punishment. A death sentence, the promise of 

punishment, appears, in Dean‘s reporting, to civilize Starkweather, to transform him from 

a gun-crazed animal into an obedient, tamed man. The United Press made similar 

observations: ―Starkweather looked shaken today for the first time in the trial. He wore a 

green cotton shirt open at the collar and looked sweaty. He didn‘t have his customary 

chewing gum and the smirk was gone, although he managed a few wan smiles.‖
85

  

Accounts of Starkweather‘s experience on death row also indicate that he had 

become civilized, in a sense, by his confinement. Marjorie Marlette reported, 

Though a year ago January Starkweather terrorized 

Lincoln, prison officials have had no trouble with the youth 

since his commitment. They‘ve found him, in fact, quiet 

and cooperative.… He spends his days writing, reading, 

and drawing. His autobiography is now hundreds of pages 
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long. He has written some poetry, and his drawings, done 

free-hand, show considerable talents. According to the 

chaplain, who visits him frequently, he has read his Bible 

daily since confinement. Charles‘s parents see him often, 

nearly every day.… Always, he is under 24-hour 

surveillance, and he is shaved, his hair cut, meals served, 

etc. only under guard.
86

 

The report implied a connection between a highly regulated and monitored existence and 

a docile, compliant, cooperative Starkweather. The Lincoln Star printed religiously-

themed statements from Starkweather, including, ―I hope that someday killing and the 

taking of human life, even in war, will only be a terrible memory,‖ documenting at least 

token gestures of reform.
87

 Through the imposition of a death sentence and the 

specialized confinement that follows, the state, readers learned, had paradoxically 

rehabilitated Charles Starkweather. This, of course, begs the question of how the death 

penalty could remain justifiable if rehabilitation was demonstrated—a question that 

nobody, it seems, posed or grappled with in print. 

Depictions of the execution, however, were more focused on the death as a form 

of incapacitation. On the one hand, some accounts noted that Starkweather ―appeared to 

stumble‖ before he sat down in the electric chair, suggesting that his emotionless, amoral 

exterior had finally been cracked by fear.
88

 They also noted, too, that ―[h]is red hair, 

shorn to a stubble, glistened in the lights,‖ a detail that demonstrated, in a sense, a state 

that has tamed Starkweather, cutting the hair that, in other newspaper accounts, had 

clearly signified his wildness and his membership in a rebellious adolescent subculture.
89
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But most descriptions of the execution resisted the notion that Starkweather had been 

transformed by the state into a docile, obedient subject. Reports noted that he ―went 

calmly to his death‖ and that, rather than stumbling, he ―walked quickly to the large 

oaken chair‖ and ―gave the 40 witnesses a quick glance.‖
90

 We are told that he ―shook his 

head vigorously‖ when he was asked if he had any final words, rebelliously refusing to 

comply with a part of the execution protocol.
91

 He jokingly asked ―What‘s your hurry?‖ 

when prison officials went to fetch him for the execution, expressing a levity that 

suggested he was unaffected by the punishment he was about to receive and thus 

unchanged.
92

 Deputy State Penitentiary Warden John Greenholtz said that Starkweather 

was calm all evening and showed ―no emotion whatsoever,‖ and the report in The New 

York Times noted that, before the switch was pulled, Starkweather ―managed a sort of 

half smile.‖
93

 This, then, was the incorrigible Starkweather, the Starkweather who would 

kill again if he had the opportunity. The state was, in these accounts of the execution, 

simply protecting citizens from an incorrigible reprobate.  

The collision of utilitarian discourses of rehabilitation and incapacitation made 

depictions of Starkweather‘s execution incoherent for those attempting to understand who 

had been executed and why he had been put to death. Was Charles Starkweather a 

malleable figure who could only be rehabilitated through the fear that an execution would 
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create? Or was he, rather, incorrigible, a dangerous figure who could never become a 

civilized human being? Was his death the end of the danger, or were others like him out 

there? The mixed messages broadcast by the media, combined with a lost sense of social 

solidarity generated by efforts to interpret why he had killed, made Starkweather‘s 

execution an ultimately ambiguous event. 

 

Conclusion 

 The absence of retributive sentiment in the newspapers and courtroom, I have 

argued, rendered ambiguous Charles Starkweather‘s punishment in Nebraska‘s electric 

chair. But it also probably enabled it. Retributive approaches to punishment emphasize 

the importance of personal responsibility in ways that utilitarian approaches, dominant at 

the time of Starkweather‘s punishment, did not. Punishment was less about personal 

responsibility and more about securing the health of the society by training people to act 

lawfully. Such an imperative overrules concerns about free will and responsibility and 

renders less pressing questions about respect for personal autonomy. Discounting the 

existence or relevance of free will, the utilitarian ethos of the era helps to explain why the 

prosecutors were able to claim that Starkweather was incorrigible and pathological (and 

thus unable to control himself) while still insisting that he be put to death. In a climate 

that emphasized the greater good over individual responsibility, it‘s no surprise that 

Starkweather‘s pathology does not disqualify him from a death sentence. His death serves 

as a reminder that rehabilitation, while often connected to discourses of humanism that 

emphasize individual rights and personal dignity, was really part of a larger utilitarian 

and technocratic apparatus of social control. Proof that rehabilitation wasn‘t going to be 
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effective in Starkweather‘s case didn‘t lead to questions of his responsibility; they led to 

an alternative mechanism for securing the greater good: incapacitation via electrocution. 

 But if the absence of retribution helps to explain why Starkweather‘s execution 

could happen despite proof of pathology, it also helps to illustrate why his crime 

produced so much collective hand-wringing and finger-pointing. Indeed, the law seems to 

have lost credibility as the tools of social determinism that had promised to bring about 

the good life exposed large rifts in the culture and as currents of pathological discourses 

led people to question the very efficacy and meaning of the institutions they had taken for 

granted. Law didn‘t have those retributive gestures that it would later embrace—space for 

expressions of vengeful sentiment from victims, a penalty phase of the trial dedicated to 

the exploration of culpability—and politicians and journalists did not have the license to 

give voice to vengeful sentiment in the community. Agency and responsibility had not 

yet supplanted structure in helping the public to interpret criminal acts. What did remain, 

utilitarian explanations, no longer seemed reassuring. If Starkweather‘s execution 

represented the incapacitation of a pathological temperament that had arisen from 

nowhere, it could quell only the danger posed by him; it couldn‘t quell the angst and 

powerlessness that the specter of future Starkweathers created. 

 In the end, the Starkweather case helps us to understand the late 1950s not as a 

time of the death penalty‘s growing obsolescence, but as a time in which a nascent 

contradiction between the political ends of the Cold War and the social scientific means 

to those ends were becoming increasingly visible. Yes, fifties liberalism sowed the seeds 

of both the abolition of the death penalty and its eventual resumption. Yes, social science 

had come to make the death penalty seem antiquated. Yes, prosecutors framed 
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Starkweather as an exceptional case, further marginalizing the death penalty as a normal 

crime-control mechanism. But crimes like Starkweather‘s increasingly impugned social 

science and the political climate in which it thrived by pointing out the failure of a 

technocratic state to prevent heinous crime. Attempts to preserve the integrity and 

efficacy of that culture by claiming Starkweather was a biological aberration only further 

undercut the sense of control that, for a time, seemed associated with a decline in the use 

of the death penalty. The result was incoherence in reactions to Starkweather‘s death, a 

profound sense of lost innocence and failed expectations mixed with feelings of nihilism 

and emptiness. With its focus on individual will and closure, retribution had not yet 

emerged philosophically or politically as an approach to punishment that could confer 

meaning upon acts of harsh punishment while simultaneously absolving state and society 

of their responsibility for preventing heinous crime. The result was, for the community in 

which Charles Starkweather lived and killed, a crime and punishment that foreshadowed 

new possibilities. 

Starkweather‘s case should ultimately help us to rethink both the ideological and 

temporal origins of the resurgence of social conservatism in the 1970s and the role that 

the resumption of state killing played in that resurgence. For all the credit given to him as 

the architect of modern American conservatism, Richard Nixon‘s technocratic response 

to the abolition of the death penalty should prompt us to look beyond populist backlash 

explanations of death penalty revivalism. The death penalty became a viable crime 

control option because it was compatible with a worldview that had lost faith in the 

state‘s ability to use its knowledge and resources to maximize the common good. The 

revival of repressive forms of legal punishment, in other words, was not solely predicated 
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upon a racist, socially conservative desire to reassert faltering hierarchies. It has a more 

profound grounding in a loss of faith in the liberal political order and the consequent 

championing of individualism that emerged in its stead. Reactionary forces—racism, 

moral traditionalism, sexism—certainly catalyzed and gave practical force to the growing 

disenchantment with liberalism. And individualism is an enlightenment philosophy that, 

despite its universal pretensions, has historically been disproportionately or exclusively 

available to white, affluent, males. But ultimately, the transformation can be traced to a 

fundamental loss of faith in the human capacity to know and control the world on a 

macro level—and its rebirth as faith in the human capacity to know and control the world 

on a micro level. 
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CHAPTER TWO 

STATE OF CONFUSION: 

STRONG AND WEAK STATE VISIONS OF THE DEATH PENALTY SINCE 1977 

 In the last chapter, I suggested that, despite outward assertions of national unity 

and faith in government, many Americans felt increasingly powerless in the immediate 

postwar period. The expansion of mass culture, the appearance of such technology as the 

atomic bomb, and the growth of white collar work that seemed to prize conformity made 

individuals feel increasingly insignificant. Periodic, random outbursts of violent crime by 

young white men like Charles Starkweather proved another source of anxiety. The 

cultural emphasis on rehabilitation- and prevention-based approaches to crime control 

seemed plausible in response to minor delinquency, but unsatisfying in response to a 

Starkweather. Nebraskans administered their increasingly anachronistic death penalty to 

Starkweather, but in an era of penal welfarism, many interpreted Starkweather‘s crime 

and punishment more as evidence of defeat than triumph over evil.  

Starkweather‘s crime and punishment foreshadowed a future in which rising 

distrust in the government and falling faith in social science would make retribution more 

appealing. Retribution, an anti-utilitarian philosophy of punishment, offered a simpler 

interpretation of crime and rationale for punishment: criminals freely will their crimes 

and they alone bear the blame for what they do. The meting out of punishment, then, was 

the imposition of a burden an offender willfully chooses to bear when he violates a law 

that he had previously agreed to follow. Arguing in favor of the death penalty in 1979, 

Walter Berns maintained that retribution is  
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an expression of that element of the soul that is connected 

with the view that there is responsibility in the world; and 

in holding particular men responsible, it pays them the 

respect which is due them as men. Anger recognizes that 

only men have the capacity to be moral beings and, in so 

doing, acknowledges the dignity of human beings.
1
 

Retribution took the responsibility for preventing crime and engineering social harmony 

out of the hands of the state and placed it squarely in the hands of individual actors. This 

shifting of responsibility for crime control to the individual, which had not happened yet 

in the 1950s, better reflected the political contraction in Americans‘ sense of political 

community that began to take hold in the aftermath of World War II. Just as political 

scapegoating, nesting, and consuming had all served as small-scale ways to mitigate the 

sense of powerlessness created by economic and technological expansion, retribution 

would work to mitigate the sense of powerlessness inspired by random, violent crime.  

 Had it been more available to those charged with explaining Starkweather‘s crime 

and punishment to Americans, retributive ways of thinking would have made responding 

to Starkweather much less complicated. If the prevailing assumption had been that social 

forces weighed little on Starkweather, few would have questioned what led Starkweather 

to commit his crime. Starkweather would simply be seen as its ―uncaused cause.‖ For 

similar reasons, his behavior would not have been reduced to pathology either; it would 

not have been dismissed as the result of a random, unpredictable genetic lottery. In 

assigning blame, retribution makes the world seem more controllable and meaningful. 
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Evil acts may happen, but they have a discernable, finite source—an evil will—that can 

be heroically destroyed.  

 Retribution in the postwar period became concerned with foregrounding the 

criminal‘s culpability, but it also focused new attention on the nature of the state that 

punished. I have argued that retribution gained traction in American political and popular 

thought as part of a larger contraction of Americans‘ sense of political community after 

World War II. As retribution‘s most important exponent, the death penalty helped to 

reshape popular ideas about the state. The state became, in its exercise of violence, much 

more tangible than it was in the administration of welfarist policies. And yet, while 

becoming more tangible, the state appeared, in exercising retributive power, to be 

limiting itself, consigning itself to the exercise of repressive, or deductive, power. By 

withdrawing from the responsibility of preventing crime or creating good, productive 

subjects, the state simply cast itself as the agent of retribution.  

What, then, did it mean to say that the state became, in the domain of criminal 

justice, the agent of retribution? The state becomes, paradoxically, strong and weak. 

Examining the re-emergence of the death penalty, we see a built-in tension between the 

harshness of retributive responses to crime and their origin in growing distrust of 

collective, state-centered approaches to problem solving. Under a retributive approach to 

punishment like the death penalty, the state maintained its monopoly on violence and, in 

so doing, could help but appear strong, competent, and central to the maintenance of 

order. On the other hand, the death penalty represented an abandonment of a more 

ambitious vision of the state as a guarantor of the welfare of populations and aggressively 

seemed to point to its limitations in that area. The death penalty became, instead, only 
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legally a state-centered punishment. Rhetorically, as we‘ll see, it was imagined as a tactic 

demanded and carried out by individual actors who took over when the welfare state 

failed.  

In what follows, I map out how and why the state appears strong and weak in the 

contemporary use of the death penalty, and I illustrate the co-existence of these 

constructions of the state at different moments in capital punishment‘s cultural life: 

congressional hearings about the purpose of the death penalty, political campaign rhetoric 

on crime, the closing arguments delivered by Harris County, Texas, prosecutors in capital 

cases, and execution protocols.  

 

Strong State Visions of the Death Penalty 

 For my purposes, the term ―strong state vision of the death penalty‖ refers to the 

cultural construction of the state in executions as an abstraction rather than an identifiable 

person. The ―state‖ that kills must be the detached set of rules or principles agreed upon 

by the people rather than a particular actor or set of actors with a vested personal interest 

in the outcome. When the state appears strong, it is conceptually severable from the 

people who comprise it and the parties in the cases it adjudicates. Pre-existing principles 

and rules, interpreted and applied by neutral, interchangeable, well-trained state actors, 

drive a capital case from the decision to charge a defendant with a crime punishable by 

death to the removal of the defendant‘s body from an execution chamber some ten years 

later. I use the word ―strong‖ when describing this construction of the state because the 

state is, both normatively and practically, made to seem greater than the sum of its parts, 

the people.  
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The construction of the state as an abstraction occurs in myriad ways, but two, in 

particular, are important for my purposes. First, strong state visions of the death penalty 

are evident in the prominence of utilitarian rationality in the legislative and executive 

operations of the death penalty. Charged with enacting and carrying out laws pertaining 

to the death penalty, the legislative and executive branches of state and federal 

governments often infuse the theory and practice of killing with impersonal, utilitarian 

rationality, using social cost-benefit analyses, actuarial statistics, and Fordist and 

Taylorist principles to craft and administer the death penalty so that it appears to serve 

abstract rather than personal agendas. In executing laws, state actors are presented as 

neutral technicians, constantly calibrating many dials so as to produce the best possible 

world, one in which the government reduces the experience of pain—including the pain 

of punishment—to the lowest possible levels while still maintaining the security that is a 

prerequisite for human happiness. The symbolism and emotional baggage that can 

accompany punishment have no place in this world; they are seen as impediments to the 

efficiency and neutrality of the state. The bigger picture is more important than the 

individual case. 

This approach to rationalizing the process of determining which criminals are 

worthy of execution and conducting actual executions follows broader trends in postwar 

penological discourse. In 1992, Malcolm M. Feeley and Jonathan Simon identified the 

emergence of ―the new penology,‖ which had succeeded in transforming punishment into 

a form of risk management by an actuarial state. Those who study the practice of 

punishment, the two announced, occupy a discipline which often no longer speaks of 

―impaired individuals in need of treatment or of morally irresponsible persons who need 
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to be held accountable for their actions. Rather, it considers the criminal justice system, 

and it pursues systemic rationality and efficiency. It seeks to sort and classify, to separate 

the less from the more dangerous, and to deploy control strategies rationally.‖
2
 The death 

penalty, then, becomes a tool that is used to manage the unmanageable, those ―biological 

dangers‖ to the population who are incorrigible and who pose a future threat to the 

security and health of the larger population. A strong state vision of the death penalty 

presents an actuarial calculation, rather than a revenge-seeking family of a murder victim, 

as the justification for a death sentence. In rooting harsh punishment in numbers rather 

than faces, the state conveys its presence as a disembodied, rational force rather than a set 

of particular actors. 

In addition to the appearance of utilitarian rationalizations, the expansion of laws 

governing the decision to sentence a person to death has also reinforced a strong state 

vision of the death penalty. Prior to Furman, state legislatures did not need to give 

guidance to judges or juries about how to mete out death sentences. So long as a 

defendant was charged with a crime that carried the possible penalty of death, a judge or 

a jury (depending on the state) could impose a death sentence. The caprice that resulted, 

the Supreme Court decided in Furman, was unconstitutional. To ensure fairness and 

consistency in the meting out of death sentences, states had to devise rubrics for 

sentencers to use in determining when the death penalty was appropriate. The result was 

the construction of statutes that specified, in different ways, the criteria judges or juries 

would use to decide a death sentence. Some states—most notably Texas—made an 
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actuarial calculation the sole determinant of a death sentence: juries were asked if the 

defendant would probably engage in future acts of violence and if they answered in the 

affirmative, a death sentence was assessed.
3
 Other states, however, created lists of 

aggravating and mitigating factors and specified that death sentences could only be meted 

out to those whose crimes were made more heinous by a specified set of aggravating 

factors. In increasing the rules governing the decision to sentence a person to death, the 

Court has attempted to reduce the exercise of discretion in the imposition of the death 

penalty. In so doing, a death sentence appears more like the output of a disembodied, 

abstract set of rules and formulas rather than a decision made by particular human beings 

who consulted their own idiosyncratic standards.
4
  

An entire body of case law has emerged in the wake of Furman that governs 

juries‘ and judges‘ sentencing decisions. That jurisprudence has provided more grist for 

appellate lawyers‘ briefs, increasing the time it takes to adjudicate appeals. Many more 

rules governing the decision to kill and many more layers of judicial review standing 

between a court‘s pronouncement of a sentence and the defendant‘s last statement have 

increased our general sense that the state that kills is an abstraction rather than an 

aggrieved party or a particular set of actors.  
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Weak State Visions of the Death Penalty 

As a retributive form of punishment, the death penalty was reborn out of a 

growing sense of anxiety and skepticism about the power of collective approaches to 

problem solving. When representations or discussions of the contemporary death penalty 

reflect this origin, I refer to them as conveying a ―weak state vision of the death penalty.‖ 

Weak state visions of the death penalty cast the state as a nominal surrogate for the very 

real people who have been outraged and aggrieved by the actions of the capital offender. 

A vigilante ethos thus infuses the practice and representation of capital punishment: an 

execution is the achievement of actors—or, in many representations, a singular, heroic 

actor—who have successfully seized the repressive power of the state so that it works on 

behalf of aggrieved citizens. These actors—prosecutors, jurors, and governors
5
—are 

represented as heroic figures who rely on folk justice to administer a simple world that 

has been bogged down by legal procedures and failed acts of social engineering. The 

welfare state is presented as a bloated, bureaucratic failure, an attempt at social 

engineering that stretched too far. Instead, vigilante figures in command of a ―mythically 

simple system of rules,‖
6
 derivable from the common sense all decent people possess, use 

repressive punishment to maintain an order in which good prevails and evil is 

vanquished.  
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The tension that emerged between strong state and weak state constructions of the 

death penalty reflected the shrinking pains of a state that, in the latter half of the twentieth 

century, backed away from its productive pretensions and consigned itself to being an 

agent of retribution. In rhetoric, the state‘s shift to a more retributive role was cast as a 

curtailment of its welfarist aspirations and imagined as the feat of vigilante reformers. In 

practice, though, utilitarian techniques of governance that had emerged in order to create 

and manage a healthier and wealthier population did not disappear; they moved, instead, 

to enhancing the state‘s ability to mete out repressive power. Repressive power—like the 

administration of the death penalty—became more rationalized over the course of the 

second half of the century. The result, as we have seen, was a paradoxical representation 

of the state that kills. It constructed itself, in its rationalized administration of violence, as 

abstract and strong. But it also constructed itself, in its abandonment of expansive welfare 

state aspirations, as anti-bureaucratic and limited. 

 

From Legislating to Executing:  

The Strong State/Weak State Paradox at Different Stages  

 

In what follows, I examine the manifestation of this strong state/weak state 

paradox in constructions of the state that happen in four different moments of the cultural 

life of capital punishment: legislative discussions about the purpose and practice of 

capital punishment; media portrayals of prosecutors who use their discretion to seek (or 

not seek) the death penalty against murderers; prosecutorial arguments about the jurors 

charged with sentencing offenders convicted of capital crimes; and the creation of 

execution protocols.  
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The Paradoxical Construction of Death Penalty Policy 

In congressional hearings held to discuss the merits of the death penalty, 

supporters of state killing present executions as events that maximize the good. The 

security of the population, they argue, pointing to economic studies showing the deterrent 

effects of executions, depends upon a robust death penalty. For example, in one such 

hearing, U.S. Senator Sam Brownback (R—Kan.) asked an economist whether the death 

penalty maximized life. ―I desperately believe we need to establish a culture of life in this 

country, that we really need to celebrate life,‖ Brownback said to Emory University 

economist Paul Rubin.
7
 Wondering aloud whether the death penalty was perhaps 

objectionable because it destroyed life, Brownback asked Rubin, ―Could you construct 

any sort of economic analysis about whether [abolition of the death penalty] does help to 

establish a culture of life that celebrates life, if you don‘t have a death penalty? Because 

that [argument] is made. And I‘m familiar with it from a mental sense, a moral sense, a 

spiritual sense, but what about from a modeling sense that you work in?‖ Could statistical 

studies show, Brownback wanted to know, that the death penalty makes us a people who 

devalue life? Rubin responded by referring to his earlier testimony that recent scholarly 

literature estimated that there ―are between three and 18 homicides deterred per 

execution,‖ and saying, ―If, net, you‘re saving more lives than you‘re losing, then it 

seems to me it‘s consistent with a culture of life.‖
8
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A similar sort of utilitarian calculus was offered at the hearing by another scholar, 

John McAdams, who argued that the death penalty still had value even if innocent people 

were occasionally executed: ―Is it reasonable to believe that a sanction of this kind, or 

any public policy, can be perfect? We can never fight even a just war without having 

some innocent casualties. The FDA can never approve a drug without some people dying 

of a rare and arcane reaction. Standards of perfection simply can‘t apply to any public 

policy. And it‘s unreasonable for death penalty opponents to try to impose them on the 

death penalty when they wouldn‘t think of doing so on any other punishment.‖ He later 

added, ―When we and our allies invaded Europe in 1944, were we promoting a culture of 

life or were we contradicting a culture of life? In spite of the nastiness of any invasion 

and killing a lot of people, I think ultimately we were promoting a culture of life by 

taking out a Nazi regime that was completely—not only didn‘t care about life, but 

actually gloried in killing millions of Jews. I think, sometimes, promoting a culture of life 

can involve some pretty nasty things we have to do. But I think we have to do it 

sometimes.‖
9
  

 With their testimony, then, McAdams and Rubin present a vision of the state as an 

entity that ought to act as an economist does: positing a good (the health of the society, 

the security of the population, a culture of life) and then using tools to maximize that 

good. Importantly, however, McAdams and Rubin are operating under the assumption 

that the world is an imperfect place and that every policy tool, like vaccines or invasions 

in a just war, will create collateral damage. The death penalty is not cost-free. There are 
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―some pretty nasty things we have to do,‖ McAdams offers; there are people who will 

never be deterred, Rubin concedes.
10

 It is, rather, a tool that we can use in calibrating our 

society such that the subsistence and valuation of innocent life can be maximized. 

 In other moments in the same congressional hearing, the killing state is portrayed 

not as a neutral maximizer of the collective good, but as a strong and forceful surrogate 

for aggrieved citizens. At that hearing, family members of murder victims spoke to 

Senators to explain to them why the death penalty was a necessary and important form of 

punishment. Ann Scott introduced a photograph of her murdered daughter to members of 

the committee. Scott explained that when Elaine was in the sixth grade, her husband 

received a transfer from their Northern California town to Oklahoma, a move that she 

welcomed: ―With all the crime and violence that was up and coming in California, we 

thought that Oklahoma would be a quiet, drug-free state and a great place to raise kids.‖ 

Her daughter, she explains, was a model citizen: ―Elaine graduated from Jenks High 

School with good grades. She played both the flute and the piccolo in the high school 

marching band and orchestra, and she was a good kid. She attended the University of 

Oklahoma, majoring in elementary education and minoring in music. She worked part-

time at Pilot Recreation Center in Oklahoma City with children from poor families.‖
11

  

Scott then turned her attention to Elaine‘s killer, Alfred Brian Mitchell, who was 

sentenced to death for her murder. He came, she noted, from the troubled neighborhood 

in Oklahoma City where her daughter volunteered. He was not a good kid. Throughout 
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the trial and appeals process, Mitchell had laughed at the family at every opportunity he 

could, Scott said:  

Through all of this, Mitchell has never shown any remorse 

for his actions. If you ask if we seek retribution, yes, we do. 

I, me, I want this bully gone. I want him to disappear off 

the face of this Earth. I want him to rot in Hell for all of 

eternity. He is a bad seed that never should have been born. 

He is an animal, and when you have animals that attack 

people, you take them to the pound and you have them put 

away.
12

 

While Elaine was, by Scott‘s account, a flourishing young woman who embodied 

traditional expectations, Mitchell was a non-citizen, a mistake, a ―seed that should never 

have been born.‖  

In her testimony, Scott implies that the abstract, bureaucratic nature and utilitarian 

logic of the welfare state was partially responsible for her daughter‘s death. Years before 

he killed her daughter, Mitchell had been locked up for raping a child. But he had been 

released from the juvenile justice system when he turned eighteen, Scott explained to 

Senators: ―The Department of Human Services, DHS, could‘ve kept him for another year 

but chose not to because they couldn‘t help him. They needed his bed, and they needed it 

for someone they thought that they could help. And so he came home.‖
13

 While the 

explanation for Mitchell‘s release could easily be the basis for a cautionary tale about the 

dangers that arise when underfunded social service agencies cannot do their jobs, Scott‘s 

story of the failure of the welfare state is instead presented in the context of death penalty 

advocacy. The state‘s failure to protect Elaine Scott is linked not to the Department of 
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Human Services‘s under-funding, but to state actors who care more about rehabilitating 

salvageable juveniles than incapacitating reprobates. The outrage here was directed at 

bureaucrats who were so wedded to the goal of rehabilitating offenders that they dropped 

the ball on incapacitating the most dangerous.  

Scott implicitly casts the death penalty as a necessary remedy for not only 

hardened criminals but for the state‘s own ideology of rehabilitation that permits early 

release and probation. ―I think that my husband and I would possibly consider a life-

without-parole sentence, if it truly meant life without parole,‖ she told Kansas senator 

Sam Brownback. But, she added, ―In the state of Oklahoma, you can become eligible to 

have your sentence downgraded from life without parole to a life sentence after serving 

15 years.‖ Bureaucrats within the system and judges had made her distrustful of the 

state—and the death penalty was a punishment that would, in its finality, prevent the 

kinds of social engineering experiments with probation that put innocent lives on the line. 

Brownback repeated back to Scott what he thought the gist of her testimony was: ―[Y]ou 

don‘t trust the system and you don‘t believe the system can keep people safe from known 

murderers in it.‖ ―That‘s correct,‖ she confirmed.
14

 

Scott‘s distrust of the state‘s—the ―system‘s‖—ability to effectively incapacitate 

the most dangerous criminals is not unique. In 1988, distrust of the welfare state appeared 

to sway voters in the presidential race away from Democratic Governor Michael Dukakis 

and toward his opponent, Republican Vice President George H.W. Bush. Bush linked 

Dukakis to a rehabilitative program in Massachusetts that gave furloughs to first degree 

murderers serving life sentences. The program‘s goal was to prepare inmates for eventual 
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reintegration into society. Furloughs fit into the larger utilitarian goal of the welfare state: 

securing the greatest good for the greatest number through strategies of investment in 

individuals and populations. Recidivism rates declined, studies showed, when inmates 

used furloughs to maintain and expand social ties in the real world. On the campaign 

trail, though, Bush cited anecdote rather than statistics. He told voters about Willie 

Horton, a black man serving a life sentence for murder in Massachusetts who was 

released on furlough under Dukakis‘s watch. Horton failed to return to prison at the end 

of his furlough period, and a year later, he invaded a home in Maryland, where he raped a 

white woman and stabbed her husband.  

To defend Dukakis, district attorneys, sheriffs, academics, and the campaign itself 

tried to put the incident into broader perspective. The president of the Massachusetts 

Sherriff‘s Association reported that the furlough program had a .5% escape rate.
15

 The 

Dukakis campaign also countered Bush‘s anecdote with statistics: crime in Massachusetts 

had declined 13% during Dukakis‘s governorship, and the state had the lowest homicide 

rate of any ―industrialized state.‖
16

 In a letter to the Wall Street Journal, John J. Larivee 

of the Crime and Justice Foundation noted that of 5,554 furloughs for inmates serving life 

sentences for first-degree crimes in Massachusetts, only 11 had failed to return in 16 

years, an escape rate of 0.2 percent—better than the 0.6 percent rate for all furloughed 

inmates.
17

 And Dukakis himself noted that those who participated in furlough programs 

were statistically less likely to commit crimes when they were paroled or released from 
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the criminal justice system. ―The real test is whether or not someone in my position has 

really made progress in doing the kinds of things you have to do to make life safer for 

your citizens,‖ Dukakis said, embracing an actuarial view of the state—one in which the 

state manages risk rather than trying to eliminate it altogether. ―And that we have 

done.‖
18

 Rooted in statistics rather than anecdotes, Dukakis‘s approach implicitly 

acknowledged that no public policy could create perfect results, that the adoption of 

programs that reduce recidivism rates might cause, as collateral damage, harm to 

innocents. 

In the 1988 presidential election, however, voters moved by the anecdote roundly 

rejected that ethos. The use of statistics was not just wrongheaded; it was an insult. 

―Whoever said I was an acceptable statistic?‖ Horton‘s stabbing victim, Clifford Barnes, 

rhetorically asked a New York Times reporter.
19

 The implication here was that, when it 

came to crime, the value of individual lives should not be quantified and aggregated into 

a statistic—that of the collateral damage created by a public policy—to be coldly 

compared to another statistic—the low recidivism rates created by furlough programs. To 

do so was to adopt a callous, soulless view of the world, one in which the suffering of 

innocent victims was ―acceptable.‖
20

 A vote for Bush became, for many, a vote against 

the utilitarian logic of the welfare state. It was a vote for the protection of the individual 

lives of innocent people at all costs. Draconian punishment like the death penalty, which 
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Bush favored in cases of first degree murder, would ensure that the state dropped a 

utilitarian approach to determining the common good. 

Both of these cases reveal the way that retribution became framed as an antidote 

to a strong state that had become so abstracted from the people it served and so beholden 

to a utilitarian logic that it ignored individual narratives of pain and suffering. The death 

penalty appears alongside demands to weaken the detached, utilitarian state and install, in 

its place, a more vigilante ethos. The first thing Ann Scott did when she began her 

testimony was to ―introduce‖ the committee to her murdered daughter by holding up a 

picture of her, to humanize her in a system that, by implication, normally treats victims as 

statistics. Immediately following his discussion of Willie Horton in the 1988 presidential 

debate, Bush added, ―I would meet with them, the victims of his last escapade, the rape 

and the brutalization of the family down there in Maryland‖
21

—something Dukakis did 

not do (a year earlier, he had said to the Boston Herald, ―I don‘t see any particular value 

in meeting with people. I‘m satisfied we have the kind of furlough policy we should 

have‖
22

). The underlying assumption is that many in government live in an iron cage of 

rationality that makes them insensitive to the feelings of the people their power affects. 

The death penalty, in these cases, appears to do the opposite—it sensitizes government to 

the needs of aggrieved parties and, in so doing, makes the state less abstract and more 

personalized.  
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Thus, at the stage in which citizens and legislators are weighing whether or not 

the death penalty is an appropriate and effective crime control mechanism, we see the 

intermingling of strong state and weak state visions. On the one hand, the death penalty is 

cast as a rational practice to be used by a detached, technocratic state beholden to legal 

and actuarial principles that are insensitive to particular lives. On the other hand, the 

death penalty is cast as an act ―in which the people heroically dismantle the apparatus of 

the Leviathan.‖
23

  

 

The Paradoxical Construction of the Capital Prosecutor 

In all states that permit capital punishment, district attorneys retain the decision to 

pursue the death penalty against a particular capital offender. Their exercise of unchecked 

discretion—they can seek the death penalty or not, accountable only to the electorate who 

put them in office—is a crucial and under-examined exercise of executive power. In what 

follows, an analysis of media coverage of the District Attorney in Houston from shortly 

after the reinstatement of the death penalty in 1977 to his retirement in 2000, we see the 

paradoxical representation of the state as strong and weak. The media constructs D.A. 

Johnny Holmes‘s relationship to the state fluidly. At times, he constructs his work as the 

county‘s chief prosecutor as strictly governed by a complex system of rules that he 

cannot violate. In other constructions of Holmes, the abstract state exists only nominally; 

Holmes becomes, in some coverage, a vigilante figure whose paternal iconoclasm is 

made possible by a weak, de-centralized government.  
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Just after the modern death penalty took shape under new statutes approved by the 

United States Supreme Court in 1977, Johnny Holmes took the helm of the Harris County 

District Attorney‘s office and held it for over two decades. In that time, prosecutors in 

Holmes‘s office successfully secured death sentences for more defendants than 

prosecutors in any other county in the United States. As Holmes presided over one of the 

most zealous district attorney offices in the nation, the Houston Chronicle propagated the 

mythology that he was an irreverent but intractable enforcer of the law—a man with a 

handlebar mustache who would cuss like a sailor to the local press and call prosecutors 

into his office to dress them down if he spotted them making an illegal U-turn on 

Houston‘s roads.
24

  

In media profiles, Holmes portrayed himself, at times, as a functionary with little 

agency, an enforcer of laws who would bend them for no one—not even himself. Harsh 

punishment, for Holmes, communicated the egalitarian message that no one was above 

the law.
25

 ―The saying about Johnny is that he would indict his own grandmother,‖ 

Houston defense attorney Dick DeGuerin commented. ―I don‘t think he‘s ever been 

tested on his grandmother.‖
26

 Holmes appeared to revel in this reputation when he was 

asked about his reputation for punishing his staff when he saw them transgress minor 

laws: ―Maybe I shouldn‘t call down an assistant DA because open and obviously in front 

of me they turn illegally or they jaywalk or they commit some other, maybe to everybody 

else, seemingly minor offense. But we live in a glass house. How can we go in justice 
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court and prosecute people who aren‘t displaying a license plate on their vehicle and then 

choose to drive down the street without one on ours? I just don‘t think that‘s right.‖
27

 He 

religiously kept his own speedometer at 55 miles per hour, the Chronicle reported, to 

avoid breaking the law.
28

 Holmes, in short, took pains to communicate his disdain for the 

abuse of power and, in so doing, helped to construct an image of his office as embedded 

in a larger system of rules governing himself and his colleagues.  

But while Holmes took this strong state approach to law enforcement, he 

simultaneously embodied a libertarian, anti-authoritarian worldview. In one profile, he 

talked about the response his handlebar mustache initially provoked when he was a 

young, up-and-coming assistant district attorney: ―[E]verybody said I looked like a dope 

dealer. I was hard-headed and said: ‗You have some objection to facial hair? Well, how 

about the color of my skin or my surname? Why don‘t you just leave (me) alone because 

my mustache stays.‘‖
29

 The individualism of his personal appearance was connected, in 

reports, to his defiant refusal to go easy on those his office prosecuted. Early in his 

career, he asked a jury to sentence to life imprisonment a 25-year-old substitute teacher 

who had sold a marijuana cigarette to a high school student. The teacher received 

probation and Holmes‘s zealousness was held up as an example, in his later years, of his 

draconian approach to law and order. But even when he was retiring, he rejected the 

notion that his judgment should have been tempered by community norms: ―You know, it 

doesn‘t make any difference (to me) what people think about that. I did what I thought 
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was appropriate. The jury saw it differently, and I think the reason they saw it differently 

is because the guy had testicular cancer.‖
30

 When it came to the death penalty, ―that 

decision is mine unilaterally,‖ he said to the press. ―Every chief prosecutor who handles a 

capital case comes to me for formalization for whether or not they‘re seeking death and I 

either agree with them or I disagree with them.‖
31

  

Holmes‘s unilateral decision making power—and his unapologetic exercise of 

it—was celebrated by the media. He was a ―political Goliath‖ who ―had the luxury of 

simply doing what he thought was right,‖ the Chronicle said.
32

 A colleague described 

him as ―a prosecutor totally impervious to pressure, someone with a delightful disregard 

for whether his decisions were popular.‖
33

 Holmes emerged as a rugged individual who 

resisted the authority of convention and the pressure to be lax, both of which were alleged 

faults of the managerial state. As a result of his power, Holmes enjoyed a reputation as a 

sovereign-like protector of the people. When he retired in 2000, Harris County Criminal 

Court Judge Jan Krocker wrote a tribute to Holmes in the Chronicle. She concluded her 

piece with an anecdote: 

My all-time favorite Johnny Holmes story, first reported in 

the Chronicle in 1989, is about how the DA convinced a 

little girl who was terrified of the defendant to take his 

hand and go into the courtroom to testify. He told her that if 

the bad man tried to hurt her he‘d beat him up. I like that 

story because it is vintage Johnny Holmes. I like it because 

I observed it. But mostly I like it because it is about the 

wisdom of children. That child knew instinctively what the 
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people of Harris County learned over two decades—that  

Holmes was telling them the truth. His legacy to Harris 

County is that he was never afraid of the bad guy.
34

 

Krocker‘s words implicitly connected the citizens of Harris County to children in need of 

a protector, someone who will beat up the bad guys for them. They may be afraid of 

criminals, terrified to walk the streets alone, but Holmes would be there with them. 

Indeed, Krocker mentioned that the senior prosecutor kept a police radio in his car and 

occasionally got to crime scenes before police investigators did. At the dedication of 

Houston‘s new criminal courthouse, he addressed the audience wearing a SWAT team 

jacket,
35

 and in 1996, he apprehended a man who was breaking into a next-door 

construction site, holding a rifle on him until police arrived.
36

 His career blended, in part, 

the role of police officer and prosecutor in ways that made others take notice. Indeed, 

Krocker noted, ―Every fiber of Holmes‘ being—down to the tips of his handlebar 

moustache—has been devoted to taking the street officer‘s war on crime into the 

courtroom.‖
37

 

 Holmes became, in descriptions by himself and others, a paradox. He threw his 

hands up and said that he was bound by the legislature—a state apparatus larger than his 

individual self—when enforcing the law, but dismissed public opinion about his punitive 

policies. He claimed that his work involves the objective enforcement of the law but 

unabashedly averred that his death penalty charges were made subjectively and 

unilaterally. He rejected partisan politics and claimed that his decisions were apolitical 
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but testified, for several years, against bills introduced in the Texas legislature to allow 

juries the option of sentencing capital murderers to life without parole, explicitly noting 

that a life without parole option would weaken jurors‘ resolve and result in fewer death 

sentences. He was anti-authoritarian in style and authoritarian in substance, radiating 

individualism while demanding, from himself and others, absolute allegiance to the rules.  

Indeed, his comments to news reporters about his personal apprehension of a 

neighborhood burglar in 1996 reflected the competing currents of strong state and weak 

state thought that ran through portrayals of him. ―Some would suggest it‘s probably good 

business to turn the other cheek,‖ Holmes said. ―I just can‘t do that.‖
38

 There was a 

telling ambiguity to his words: Holmes could have meant that it is morally good to 

restrain the urge to be a vigilante, to simply call the police, as any other citizen would, 

when he sees a crime. In this interpretation, Holmes portrayed himself as the immoral, 

irreverent schoolboy unable and unwilling to restrain his personal desire for retribution. 

But another interpretation is possible. Considered from a different angle, Holmes might 

have appeared to be saying that it is expedient to ignore crime; it is lazy and ―playing it 

safe‖ to abdicate crime prevention responsibilities to the state. In this interpretation, 

Holmes was the moral, righteous crusader who never took the easy way out. In the first 

interpretation, he was moral outsider; in the second, the upholder of moral principles. In 

his larger career, his power was rooted in the ability to be both simultaneously—the 

symbolic outsider who wielded enormous systemic power; the outsider who joined the 

insider system in order to wield power on behalf of other outsiders.  
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The Paradoxical Construction of the Capital Juror 

 I have examined the paradoxical portrayal of state power in the formulation of 

death penalty policy and the portrayal of those state actors who decide whether or not to 

seek the death penalty for a particular defendant. I turn now to the way attorneys imagine 

state power in the closing arguments of the penalty phase of death penalty trials. In 

closing arguments by prosecutors and defense attorneys in Harris County, Texas cases, 

we find, once again, two contending understandings of the relationship between the 

citizen-juror and the state. At some moments, jurors are asked to see themselves as 

occupants of a delimited role inside a larger technical system over which they have no 

control: the strong state. Their role, prosecutors sometimes tell them, is not to make 

moral judgments that result in the taking or preserving of life; it is simply to apply 

objective criteria to facts. At other times, jurors are asked to see themselves as vigilante 

figures empowered to do what bureaucrats, weakened by abstract rules, cannot do: defend 

and avenge the lives of the innocent. Defense attorneys also argue in contradictions. At 

times, they urge jurors to abide by rules that forbid that their decisions be made 

emotionally or prejudicially. At other moments, though, they remind jurors that the rules 

make it easy to forget that they have been asked to extinguish a life. Defense attorneys 

tell them that only they can stop the machinery of death that masquerades as a system of 

rules. Jurors, then, are often placed in an awkward position. ―The system is broken and 

only you can fix it,‖ they are told by one attorney. ―You aren‘t responsible for the system. 

Your job is simply to respect and apply the rule of law to this case,‖ they are told by 

another. 
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 Prosecutors in Harris County frequently argue that jurors alone have the ability to 

protect their fellow citizens from future harm. ―You have a choice in this case,‖ the 

prosecutor in Derrick Jackson‘s case told jurors. ―You could vote—you could answer 

those questions in such a way that he gets a life sentence and becomes eligible for parole. 

And that twisted moral compass is out there on the streets again,‖ he explained. 

Mentioning his co-counsel, he explained, ―Don and I have done the best that we could do 

in bringing you the answers. But we can‘t stop it. He‘s not going to have that homicide 

detective attached to his hip [if he is paroled]. You are the only 12 people on the planet 

that can stop him from killing again. So, it‘s up to you.‖
39

 Arguing for a death sentence 

for Brian Davis, the prosecutor asked the jurors to think of themselves as sovereigns: 

Today, the 12 of you have the opportunity to protect our 

society from this man. You have more power today than all 

of the police officers in our country and prosecutors and 

other judges and anybody else in this country has as far as 

keeping us safe from Brian Davis. Whether you want that 

job or not, it‘s your job. Today it is your decision as to how 

you are going to go about protecting the rest of us from 

Brian Davis…. [I]f Brian Davis has another victim, the 12 

of you can‘t go to the family of his next victim and say we 

are sorry. We made a mistake. We wish we could take it 

back. You can‘t take it back. Today is the day that you have 

to decide…. If Brian Davis receives a life sentence from 

this jury based on all that he has done, and what all these 

witnesses have told you, if he gets a life sentence and a slap 

on the wrist from this jury after all he‘s done, then our 

criminal justice system and this trial has created a monster. 

What else can you do if you are going to give him life?
40
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Throughout these arguments, prosecutors portray law enforcement officials paralyzed by 

limits on their power. The jury is the antidote to that paralysis, the ―only‖ safeguard 

against a system that would otherwise unleash a monster on innocent people. While 

jurors are, of course, acting under the auspices of the state, these prosecutors highlight 

jurors‘ distinctiveness—from ―the system,‖ from the police, the prosecutors, and the 

judges—in ways that make a death sentence appear heroic. Flattered as heroes, they are 

urged to wield a unique power of life and death in ways that everyday state actors cannot.  

 Indeed, prosecutors frequently spend time in their closing arguments aligning 

themselves rhetorically with the victims. Prosecutors thank the jury for their guilty 

verdicts on behalf of the family members of the victims;
41

 they tell jurors that the 

sentence they render will be a referendum on the value of the victim‘s life;
42

 and they 

urge them to push through moments of hesitation about a death sentence by thinking 

about the family members of the victims.
43

 In these moments, prosecutors present 

themselves not as representatives of the people, but as advocates of the victims and their 

families. ―For those of you that don‘t need the kind of remarks I‘m going to make, I want 

to apologize up front,‖ Derrick Jackson‘s prosecutor said to the jury as he began his 

penalty phase closing argument. ―But I owe it to [victims] Alan Wrotenberry and to 

Forrest Henderson. They can‘t be here today to talk to you so I have to say some things 

on their behalf.‖
44
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An important element of this rhetoric is the subtle representation of the victim as a 

figure whose dignity has been disregarded not just by the defendant but also by the state. 

During the closing arguments of the sentencing phase at Leo Jenkins‘s capital murder 

trial, the prosecutor bemoaned the fact that the jury had to sit through testimony that was 

only about the defendant: 

You might wonder about those [victims], that brother and 

sister. We can‘t show anything about them because this 

phase of the trial is concerned with the Defendant. 

Everything is this Defendant. You‘re not to be concerned 

with anything about those people, not whether or not they 

were married, who there was in their family, what they did, 

whether or not they played football, whether or not they 

took part in student council, whatever. That‘s not 

material…. Exactly what the law says, and it‘s not this 

court, but it‘s written in the law books, is that they are not 

material; what type of people they were is not material at 

this point. Your attention throughout this trial is focused on 

this defendant.
45

 

Similarly, urging a death sentence for Lawrence Samuel for his murder of Susie Johnson, 

the prosecutor referenced the instructions the judge gave the jury about how they should 

go about deciding the defendant‘s sentence. He commented,  

Nowhere in that charge are you going to see the name Susie 

Johnson. You know, the law tells us the personal 

characteristics of the victim are irrelevant. They are 

irrelevant. And this whole penalty phase of this trial has 

focused on that man over there. But I want you to 

remember when you are thinking about this case that there 

is a victim, that Susie Johnson was a living, breathing, 

loving, caring person and he took that away.
46
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Implicit in these arguments is an indictment of a justice system that prohibits the 

appreciation of these good citizens; the ―law books,‖ with their complex system of rules, 

have callously rendered these innocent vessels of civic virtue ―irrelevant,‖ immaterial to 

the proceedings, inert objects that jurors are ―not to be concerned about.‖ Prosecutors 

speak with incredulity about a system that lavishes attention on defendants, whom they 

frequently portray as egomaniacs.
47

 Jurors are then explicitly asked to reverse this trend 

by opposing, through their verdict, a state that has stripped victims of their dignity in the 

name of fairness and neutrality.  

 In other moments, however, prosecutors play down the power vested in the jury in 

order to enable jurors to avoid feeling responsible for sentencing a defendant to death.
48

 

In Texas, juries determine whether a defendant receives the death penalty by answering 

yes or no questions about whether the defendant is likely to commit future acts of 

violence and whether there are mitigating circumstances that warrant a life sentence 

instead of a death sentence. While they know what their ―yes‖ or ―no‖ answers will mean 

for a defendant, they do not actually check ―life‖ or ―death‖ on the verdict form. 

Prosecutors emphasize the moral distance the questions provide between jurors and the 

consequences of their verdicts, suggesting to jurors that legislators in Austin who crafted 

the sentencing questions are solely responsible for the death penalty when it is imposed. 

Jurors are no longer sovereigns but paper pushers: the facts in the case have determined 

the verdict, and they are merely a vehicle through which the facts become a verdict. For 

instance, the prosecutor in Thettis Howard‘s capital murder trial argued that jurors were 
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duty-bound to respect a larger system that had, in essence, already determined the 

outcome of the case: 

Counsel for the defendant has talked to you a great deal 

about the death penalty and about what blood thirsty people 

the state prosecutors are, and about how you should have 

looked beyond that and not lower yourself to the same level 

as the defendant in taking another person‘s life. I suggest to 

you that he wants you to feel guilty about doing your job. 

And I suggest to you that there‘s no guilt attached to doing 

your job. You don‘t decide who deserves the death penalty. 

You will not make that decision unless you become 

legislators. The legislature made the decision in Texas as to 

who deserves the death penalty…. They have determined… 

the class of person subject to death. The decision before 

you today is whether the facts reflect that Thettis Howard 

fits in that class. You don‘t make the decision that this 

segment of our society deserves death. That decision‘s 

already been made. You make the decision does this 

defendant fit in that group? And you make that decision 

from the facts before you.
49

 

The prosecutor presents the decision before the jurors as one that does not require them to 

inject any substantive moral judgment into their decision-making process. Jurors become 

bureaucrats, tied to a machinery of rules that have already been established. They merely 

decide whether the facts exclude the defendant from the ―segment of our society‖ that 

deserves death, a decision that can presumably be made without their own subjective 

input.
50

 Just as Johnny Holmes constructed himself simultaneously as beholden to an 
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abstract, rule-driven state as the personal negation of that state, jurors are asked, in one 

moment, to see themselves as strong-fisted vigilantes and, in another, as bureaucratic 

functionaries. 

 

The Paradoxical Construction of the Execution Protocol 

 The paradoxical presentation of state power is nowhere more starkly on display 

than in the actual execution chambers of the state and federal governments. The protocols 

that dictate the format of executions evince, overall, a strong, modernist understanding of 

the state: detached, scientific, rational, controlled and controlling. But built into those 

protocols are moments in most executions that present the state as a surrogate for 

particular aggrieved individuals.  

 Contemporary executions reflect the strong state understanding that the death 

penalty is a utilitarian act of risk management. The entire execution process has become 

rigorously subjected to the process of rationalization, the organization of human action 

and environments such that a given end point (in this case, death) is attained as 

completely, quickly, and economically as possible. Designers of contemporary execution 

protocols have attempted to evacuate displays of emotion and emotion-generating 

symbolism from the execution chamber to make the process as quick and efficient as 

possible. To maintain a sense of medical sterility, executions now occur in relatively 

private, strategically designed spaces that resemble medical examination rooms. An 

adjoining control room allows prison staff to keep the execution device‘s control panel, 
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an avoidable source of anxiety for the condemned, out of sight. To further reduce the 

likelihood of resistance or uncomfortable emotional outbursts, prison staff sometimes 

offer sedatives to the condemned and reassure them that the execution will not hurt.
51

 

Some execution protocols prohibit inmates from listening to music, which is thought to 

evoke an emotional response, in the hours prior to execution.
52

 Prisons work to protect 

witnesses from experiencing emotions as well. Minimizing the amount of time the 

public‘s few representatives are exposed to the unpleasantness and trauma of state killing, 

an ascending and descending curtain allows witnesses in some states to observe the 

execution only once all actors are in place.
53

 Most states also curtail the impact of the 

condemned prisoner‘s final statement by limiting the length of time the prisoner can 

speak, not providing a microphone (and thus rendering the speech inaudible to witnesses 

separated by glass windows from the execution), not permitting the inmate to speak at all 

(instead asking the inmate to write out a statement that the Warden reads to observers 

before or after the execution or simply provides to the media), or only permitting the 

inmate to deliver his words to prison personnel before witnesses assemble.
54

 Finally, 

contemporary executions leave as little a mark as possible on the body, thereby reducing 

the legibility of the body‘s pain. Lethal injection, the most common mode of execution in 

the United States, appears simply to put the prisoner to sleep, reducing opportunities for 
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dramatic displays of pain and emotion in ways that lethal gas, hanging, and electrocution 

did not. As Robert Johnson notes, ―Human reactions—displays of character or faith—

would interfere with the efficient administration of the death penalty and indeed draw 

unwanted attention to the violence of the proceedings.‖
55

  

 The scientific, rational nature of modern executions reinforces a strong state 

vision of the state as a neutral arbiter of conflict, an enforcer of formal equality among 

persons, and a guarantor of public health.
56

 The state appears an abstract agent of 

retribution targeting a faceless offender whom it has classified, using reliable, just 

measures, as an executable subject. The division of labor in an execution makes it harder 

to attribute the offender‘s death to any particular person. The administration of sedatives 

to the condemned makes the condemned less likely to distinguish themselves as 

individuals. Rationalization, then, transforms the execution into the act of an abstract 

state punishing an abstract offender.  

And yet, in the midst of practices that occlude offenders‘ individuality and 

discourage pathos remain two historical practices that invite just the opposite sort of 

effect: the opportunity for the condemned to request a special ―last meal‖ and make a 

speech to those assembled to witness the execution. These customized meals and final 

speeches appear to serve no immediately recognizable, rational purpose. Feeding a 

custom-made meal to those who are about to die is obviously unnecessary, and, unless it 

is directed toward helping prison staff find a usable vein, the offenders‘ speech cannot 
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advance the ends of executions in any discernible way. On the contrary, offenders‘ last 

words, last meal requests, and their subsequent broadcast to the public, may permit a 

sympathetic identification with offenders and weaken portrayals of them as unredeemable 

figures unworthy of sympathy or rehabilitation. Eating and coming to terms with death 

are two tasks—one mundane, the other existential—that observers will inevitably share 

with those executed. The state‘s retention of these dramatic practices and the release of 

their contents to the media appear to be at odds with the otherwise sterile, detached 

climate of contemporary executions. Indeed, the practice or pretense of affording the 

condemned the right to speak and eat what they choose prior to death and the 

dissemination of information about their ―choices‖ to the general public individualize 

those whom the state executes. Through these individualizing procedures, inmates are 

portrayed as autonomous actors endowed with free will and distinct personalities, in 

possession of both a kind of agency and authenticity.
57

 The state, through the media, 

reinforces a retributive understanding of the individual as an agent who has acted freely 

in the world, unfettered by circumstance or social condition. In that sense, the condemned 

has willed his own execution by consciously violating the social contract he tacitly 

agreed to follow.  

The offender is not the only individual whose presence is enhanced by weak state 

elements of the execution protocol; at the state level, reforms introduced in the last three 
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decades have enhanced the presence of the family members of murder victims at 

executions. In many states, family members have won the right to attend the execution of 

their loved one‘s killer. These reforms reinforce a weak state vision of the death penalty, 

one that emphasizes the execution as an act of personal retribution. According to this 

logic,  

Justice which is removed, abstract and impersonal is no 

justice at all; instead the immediate, concrete and personal 

reality of pain and grief must be made comprehensible to 

an audience of strangers through a complicated semiotic 

practice…. In the narrative of the victims‘ rights 

movement, the liberal state is a great source of danger; yet 

it is to the state that victims must turn for redress.
58

 

By giving the families of murder victims a front row seat to an offender‘s execution, the 

state aims to personalize the justice it dispenses.  

Some elements of the execution protocol, then, present the state as weak, an entity 

that exists merely to enforce a social contract rather than engineer some larger good. And 

yet, through myriad other procedures designed to objectify, pacify, and manipulate the 

offender, the state signals its unique monopoly on violence. In crafting executions that 

are both depersonalized and personalized, the state presents itself paradoxically as both 

strong and weak. Executions both buttress and rebuke an image of governance that seeks 

to engineer the greater good. 
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Conclusion 

I have argued that discourses about the death penalty in the United States depict 

the killing state in contradictory ways: in some moments, the state that kills is abstract, 

utilitarian, and rule-bound, a government comprised of rules, formulas, actuarial tables, 

and technical expertise. At other moments in death penalty discourse, death penalty 

advocates condemn this vision of the state as ineffective, morally and emotionally blind, 

and out of touch with the real purpose of punishment, which is to give justice to 

aggrieved citizens by affirming the value and moral goodness of victims and decrying the 

value and moral wickedness of offenders. They offer an alternative vision of capital 

punishment, one in which vigilante figures cut through a morass of rules to secure the 

death penalty and protect the people.  

The contraction of American political community following the end of World 

War II fueled the revival of the death penalty. As individualism replaced structuralism as 

the lens through which social anxieties like crime were perceived, retribution regained 

currency in elite and popular circles. The death penalty, a punishment steeped in 

retribution, returned as a viable practice compatible with many Americans‘ changing 

notions of political community. Executions reflected a rekindled faith in individual 

responsibility, a suspicion that the liberal state had lost sight of the value of individual 

victims‘ lives, and a lack of trust in the state‘s ability to engineer the good. And yet, as 

we have seen, architects of the modern death penalty incorporated many of the 

bureaucratic, welfarist practices into its design and practice. Consciousness of the state as 

an abstract, rule-bound entity dominated the work of prosecutors, judges, and jurors. The 

rationalization of executions turned them into tightly choreographed, medicalized affairs. 
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And actuarial and utilitarian rationales for the death penalty, which presume a state that 

actively engineers the greatest good for the greatest number, figured in the arguments of 

death penalty advocates testifying at congressional hearings. The result has been, as I 

have shown here, contradiction at every stage of the death penalty‘s cultural, political, 

and legal life. 
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CHAPTER THREE 

REINFORCING DEATH: 

THE FUNCTIONAL EFFECTS OF CONTRADICTORY VISIONS OF THE STATE  

 

In the last chapter, I argued that in a wide variety of domains, from political 

campaign rhetoric to execution protocols, the death penalty has symbolized contradictory 

ideas about the state. On the one hand, the revival of capital punishment represented a 

retreat from the more ambitious role of the state imagined in the era of penal welfarism. 

From Charles Starkweather‘s case in the 1950s to urban riots in the 1960s, the welfare 

state had been unable to adequately live up to its billing as a guarantor of the common 

good. Retributive responses to crimes, which emphasized the criminal wrongdoing as a 

private, individual act with private, individual consequences, replaced structural 

responses to crime. Individuals, rather than an abstract state, were figured as the cause 

and solution to social problems. Vigilante figures—maverick prosecutors and jurors who 

fought a broken system—emerged as the solution to a bloated welfare state. Executions 

in the late twentieth century rhetorically privatized the act of punishment, reflecting the 

larger contraction of political community that occurred as Americans sought ways to 

make an increasingly modern world seem more controllable. The welfare state had 

proven ineffective; a weak state that confined itself to enforcing violations of the social 

contract and let individuals pursue their own visions of the good was preferable.  

On the other hand, modernist strategies of power and control that characterized 

the mid-century welfare state did not disappear; they were simply redirected toward 

helping the state fulfill its more limited role as an agent of retribution and incapacitation. 

Actuarial rationality—framing the death penalty as an act of risk management that would 
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serve a utilitarian purpose—justified the maintenance of the death penalty and the 

introduction of other forms of incarceration like supermax prison facilities. Taylorism—

the execution of executions in as uniform and efficient a way as possible—infused the 

death penalty with a sense that it was part of a larger strategy of social engineering rather 

than a dressed-up, interpersonal revenge ceremony. The federal judiciary became 

increasingly involved in regulating death penalty cases, expanding the number of 

procedural hurdles that had to be cleared before an inmate was executed. And the 

transformation of executions into procedures that appeared medical rather than punitive 

justified the state‘s monopoly on violence. Each of these trends countered the vigilante 

overtones that a return to retribution carried with it. As an abstraction, a network of rules 

and power relations, an entity greater than the sum of the individual lives that were 

necessary for its operations, the state appeared, in its exercise of sovereign power, strong. 

The act of harsh punishment represented not an abandonment of the state‘s role as a 

social engineer; it simply recognized that the state‘s engineering was best accomplished 

through its ability to deprive citizens of life, property, or freedom, rather than through its 

ability to confer upon citizens benefits that would increase the quality, duration, and 

productivity of their lives.  

In what follows, I return to many of the moments in the cultural life of capital 

punishment that I introduced in chapter two and argue that the contradictory 

representation of the state as simultaneously strong and weak had a functional effect. In 

other words, rather than being a liability to capital punishment, contradictory evaluations 

of the state‘s power actually worked to sustain it. Weak state visions of the death penalty 

mitigated the fears inspired by strong state visions of the death penalty. Execution 
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practices that highlighted an offender‘s moral agency eased fears that an anonymous state 

was exercising technocratic control over a population it dehumanizes. Popular renditions 

of state killing in post-1977 Hollywood films assuaged fears that the death penalty was a 

form of institutionalized racism by depicting condemned African Americans as the 

beneficiaries—and sometimes engineers—of reverse racism in the clemency process. 

And jurors framed the death sentences they meted out as a hedge against an impersonal, 

anonymous, rule-bound system that lacked safeguards needed to ensure that dangerous 

offenders weren‘t returned to the streets. By highlighting the state as ideologically weak 

in comparison to strong individual players (―offenders choose their own deaths‖; 

―victims‘ representatives demand justice‖), a normative vision of the weak state tempered 

the fears of the state as an anonymous machine that crushed or ignored individual 

interests. And by highlighting the state as practically weak (―the system is a revolving 

door‖; ―liberal judges and social workers are turning dangerous offenders loose on the 

public‖), a depiction of the state as weak tempered fears of state killing as a practice that 

served a powerful elite. As an ideological aspiration and an unfortunate reality, weak 

state rhetoric and practices removed the stigma of absolute power from the death penalty.  

While weak state visions of the death penalty tempered the harsh reality of a state 

that killed its own citizens, strong state ideology worked to mask fears that the death 

penalty was a reversion to a wild west ideology or a primitive state of nature. Jurors often 

downplayed their hand in meting out a death sentence, citing the rules of a larger system 

and emphasizing themselves as enforcers of a death penalty statute rather than deciders of 

its applicability to a particular case. Their deference to the law implied a normative sense 

of the state as an abstract entity and themselves as interchangeable conduits of those rules 
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rather than individuals making a moral judgment. Jurors and prosecutors presented 

executable subjects, meanwhile, as deranged vigilantes, narcissistic self-aggrandizers 

who needed to be neutralized. In these moments, the state‘s just and fair use of capital 

punishment countered the specter of anarchy that the condemned‘s crime had inspired.  

The contradictions inherent in death penalty discourse, I suggest, enabled its 

supporters and practitioners to counter the potentially fatal charges that could be levied 

against purely strong state or purely weak state visions of the death penalty.  

 

Quelling the Fear of Big Brother: Vigilante Visions of Capital Jurors 

 In accounts of their deliberations, jurors often express skepticism about the ability 

of the liberal state to prevent murderers from killing again. Other scholarship has shown 

the extent to which jurors‘ distrust of parole boards has often led them to vote for death. 

In Georgia in the 1990s, the media had circulated accounts of first degree murderers 

released prematurely by parole boards and asserted misleadingly that murderers in the 

state served, on average, only six years. As a result, a sense that a life sentence does not 

really mean life became commonly shared folk knowledge, and jurors were hesitant to 

return life sentences in capital murder cases.
1
 In a different study with similar findings, 

one juror remarked, 

If we could definitely determine… that he would not get 

out of prison rather than being electrocuted [a life sentence] 

might have been allowed, but the fact that a life sentence 

would mean but a few years in jail meant that we had to go 
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the other way…. The judge was saying that life in prison 

means life in prison period. But we knew better.
2
  

For some jurors, the imposition of death sentences is a form of self help in a world where 

the justice system endangers innocent citizens by releasing monstrous offenders back into 

the community.  

My own interviews with capital jurors in Harris County, Texas, replicated this 

finding. In 2002, Clem Bierman served as a juror on Thomas Austen‘s
3
 retrial for capital 

murder. Austen had been convicted and sentenced to death for capital murder in 1980. 

After nearly twenty years of appeals, a court found an error in Austen‘s original trial and 

remanded the case back to Harris County District Court. Jurors were not told that the case 

was a retrial, but, hearing evidence from events that happened twenty years earlier and 

listening to testimony from guards in the Texas Department of Corrections Death Row 

unit, they surmised that the defendant had been convicted and sentenced to death 

previously for the crime. That knowledge became worrisome as they began to decide the 

defendant‘s punishment. While they had been instructed not to consider the parole 

implications for the defendant in assessing whether he would get a life or death sentence, 

Bierman said that they could not help wondering whether Austen would be released 

immediately for time served if he received a life sentence from them. He had served 

twenty years, after all, and that was, Bierman thought, the number of years capital 

murderers with life sentences had to serve before they were eligible for parole. ―It hit me: 

‗Oh my God. Do the math. Okay, he‘s going to be out. I‘m a fraud investigator for [a] 
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bank. I deal with law enforcement every day. I read it somewhere. I knew it going in…. 

Other people knew. It got to the point where we didn‘t feel like we should be talking 

about it and then everyone was talking about it,‖ he said.
4
 The jury sentenced Austen to 

death, a decision that reflected jurors‘ beliefs that they were protecting innocent lives 

endangered by the technicalities of the criminal justice system.  

Their assumptions were incorrect on several counts. The minimum number of 

years that capital murderers had to serve when Austen was first convicted in 1981 was 30 

years. And, more importantly, eligibility for parole does not guarantee that parole will be 

granted, particularly at a time when Texas‘s parole board was run by those appointed by 

tough-on-crime, Republican governors. Nonetheless, Bierman felt as if the safety of his 

family and community was in his hands, and he could not justify following the rule that 

ordered him not to think about the defendant‘s parole chances: 

I‘m a true believer that you have to check your emotions 

when making a decision. And my God, making a decision 

about someone‘s life. But I can‘t explain [away] the fact 

that my child, my son, my wife are not safe if he‘s on the 

street. And not only myself: all the people with whom he 

can come into contact in this country are not safe…. There 

is some barbarism sitting in that room, taking someone‘s 

life. But it‘s a choice. It‘s either his [life] or theirs. If I try 

to check my emotions, I‘m still going to come back to the 

reality.
5
  

Indeed, Bierman had struggled for days over testimony about the defendant‘s deprived 

childhood and had been one of two hold-outs for a life sentence. And while he mentions 

having an epiphany about personal responsibility after several long days in the jury 
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room,
6
 his fear of the defendant‘s release played a significant, if not deciding, factor in 

his eventual vote for death. In this case and others, death becomes the only way to ensure 

that the government will protect the people—and jurors become the only figures who can 

ensure that murderers are not returned to the streets. The death penalty, in these moments, 

responds to doubts about the state‘s ability to protect us.  

 Thus, we see in this anecdote that constructions of a welfare state that is too 

lenient, too trusting, too weak on crime can overrule a fear of a killing state that is cruel 

or barbaric. The ―strong‖ welfare state is revealed, in the end, to be soft on security. The 

death penalty, in Bierman‘s construction, becomes only nominally a tool of the state; it is 

framed instead as a necessary instrument of self protection used by citizens to protect 

themselves from men like Thomas Austen.  

  

Quelling the Fear of Big Brother:  

Reassuring Depictions of Race in Death Penalty Films 

 

 When it was revived in 1977, the death penalty was already steeped in a racist, 

repressive past. Used overwhelmingly in the South since 1930, capital punishment was 

suspiciously tied to that region‘s racist history of lynching. Nearly three quarters of the 

lynchings that occurred between 1882 and 1968 happened in the South, and 87.8 percent 

of those lynched were black.
7
 Alongside Jim Crow laws, lynching worked to preserve 

hierarchies of race and gender that were threatened by the abolition of slavery. Indeed, 
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Southerners often justified lynching by framing it as the defense of white womanhood 

against black predation.
8
 Afraid of the destabilizing effects that lynching had on 

economic development, local Southern elites began advocating the use of the death 

penalty in the early part of the twentieth century as a way to satisfy the violent, racist 

urges of the larger public while preserving order.
9
 By the century‘s end, Southern states‘ 

execution rates generally matched their early twentieth century lynching rate. As a result 

of these data, some have argued that while the death penalty is no longer framed as a 

strategy used by the state to satisfy the demands of angry, racist mobs, the legacy of anti-

black animus continues to inform use of the death penalty. Given the way that executions 

remain most prevalent in the south, they argue, the death penalty ―provides an acceptable 

way to continue the use of lethal sanctions to control ‗problem populations.‘‖
10

  

The sheer volume of studies dedicated to examining whether the death penalty is 

a racist institution serves itself as a testament to the perception—fear, perhaps—in 

American society that the death penalty is not race blind. While some studies have 

questioned whether a race bias exists in the meting out of death sentences,
11

 the many 

scholars who have claimed that the death penalty reflects and maintains a racial hierarchy 

in the United States
12

 can point to a robust body of statistical analyses supporting their 
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point. States that have the death penalty are more likely to be those with the most black 

residents.
13

 Support for the death penalty in a given locale is associated with levels of 

black presence and racial prejudice.
14

 And juries disproportionately apply the penalty 

when victims are white. ―Our data strongly suggests [sic] that Georgia is operating a dual 

system, based on the race of the victim, for processing homicide cases,‖ David Baldus 

and his colleagues wrote in a study that was presented to the United States Supreme 

Court in 1987. ―Georgia juries appear to tolerate greater levels of [heinousness] without 

imposing the death penalty in black victim cases, and, as compared to white victim cases, 

the level of aggravation in black victim cases must be substantially greater before the 

prosecutor will even seek a death sentence.‖
15

  

In a country that began to see, in the middle of the twentieth century, state-

sanctioned racism as unacceptable, a racist death penalty might have served as intolerable 

evidence that the state was continuing to use its monopoly on violence to serve 

illegitimate ends. Cultural work, then, needed to be done to quell anxieties that the death 

penalty maintains illegitimate racial hierarchies that are supposedly in the past. 

Unconsciously, Hollywood filmmakers in the 1990s performed that work in several 

ways. First, in the overwhelming majority of films created since 1977 in which an 
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execution figures somewhere in the plot, those executed are white. Only four of the 35 

films in the period make more than a passing reference to the execution of a black 

prisoner; the rest depict or focus on the execution of a white inmate. Of the four films in 

which a black man‘s execution earns more than a passing reference, only two depict the 

execution. In one, the African American inmate is saved at the last minute by a white 

reporter; in the other, the execution occurs off screen.
16

 Hollywood renditions of the 

death penalty, then, have worked to create probability neglect about the racial identities 

of those executed in the United States: 35% of those executed since 1976 have been 

African Americans, while only 11% of films have devoted more than a passing reference 

to black executions.
17

  

Second, filmmakers depict white death row inmates as the victims of political 

correctness: governors refuse to grant them clemency because they are actively trying to 

woo or mollify a powerful black electorate suspicious of the way the death penalty is 

used. White characters in Dead Man Walking and Last Dance become sacrificial lambs to 

the cause of racial parity in punishment.
18

 In Last Dance, Sharon Stone plays Cindy 
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Liggett, a white woman on death row in an unidentified Southern state who murdered a 

white teenage couple while under the influence of drugs. As Liggett‘s execution draws 

near, she develops a relationship with Rick Hayes, a bright young lawyer working for the 

clemency commission. Liggett, Hayes discovers, is bitter and angry, yet genuinely 

contrite for what she has done, haunted by her past in recurring nightmares. She‘s an 

excellent candidate for commutation. Threatening Liggett‘s shot at commutation, 

however, is a black death row inmate, John Henry Reese, who is also up for execution. 

Reese, we learn, is a black cop killer with exceptional intelligence who wrote a 

bestselling book while on death row and, in so doing, successfully recruited A-list 

Americans to his cause. Both the ―top cardiovascular surgeon in New York City‖ and the 

Dean of Yale Law School have made pleas for clemency on his behalf, we learn. During 

an interview with Reese, a ―black trickster‖ figure, Hayes learns an unexpected lesson 

about the politics of race and the death penalty. Reese tells him, 

I‘ve strategized all my appeals, you know. I taught myself. 

I‘ve taken control of the killing machine. Look at me…. 

What is the smart money saying, huh? I mean, who‘s gonna 

live, me or the white girl? Who‘s he gonna forgive? A man 

of color who earned a law degree, who wrote a best-seller 

and won the admiration of some of our best people, or a 

white trash girl who bludgeoned two people to pulp without 

blinking an eye? They will be diminished by my death 

‘cause I represent everything they love and admire. How 

they gonna go and kill a man who has been on The New 

York Times best-seller list? 

The answer, of course, is that they are not. The governor grants clemency to Reese and 

decides to sign Liggett‘s death warrant, all, conveniently, on the same day. The film 

depicts Reese as a shrewd manipulator of racial politics and white guilt. Rather than 

depicting the killing state as a racist machine that upholds hierarchies rooted in race, 
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racist films like Last Dance portray African Americans as the beneficiaries of—and even 

manipulators of—the machine. Our outrage at the death penalty, if we have it, is to be 

directed toward the way it disadvantages white offenders. 

 Some films do tackle, head on, the story of black defendants who have been 

railroaded onto death row because of their race. But these films ultimately work to quash, 

rather than heighten, awareness of the death penalty as a tool of racial repression. In The 

Green Mile, John Coffey, a Christ-like figure in the form of a developmentally disabled, 

oversized black man, is sent to Alabama‘s death row in the 1930s after being wrongly 

convicted of raping and murdering two white six-year-old sisters. He was, in fact, with 

the girls at the time of their deaths, but he had come upon them after they had been 

attacked. When he was caught, he was attempting to bring them back to life through a 

Christ-like power that enables him to heal sick and injured people by (literally) sucking 

out of them the evil that torments them—disease, injury, hatred. He‘s arrested by a posse, 

put on trial, and sentenced to death. The film begins with his arrival on death row, 

nicknamed ―the green mile.‖ 

The film raises, only to relieve us of, anxiety about a racist system of justice that 

wrongly railroads black men onto death row. Indeed, Coffey‘s own attorney compares 

him to a ―mongrel dog.‖ But not all in the system are racist, the film reassures. Overseen 

by a man named Paul, who is a good man free from prejudice, death row is, ironically, a 

safe haven from the brutality and racism of the criminal justice system. Paul creates a 

familial atmosphere: ―What happens on the mile stays on the mile. Always has,‖ one of 

the guards explains. And what stays on the mile is often numerous violations of 

regulations and role norms: Paul brings Coffey corn bread from his wife; the guards 
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illegally bring Coffey to the warden‘s home so that he might heal the warden‘s sick wife; 

the guards lie to a soon-to-be-executed inmate about the disposition of his pet mouse so 

as to give him something positive to think about in his final moments. Indeed, the electric 

chair, for these men, is not a tool of sadism, but a device that helps the condemned pay 

off a spiritual debt they have incurred by their crime. The film affirms a religious, 

retributive approach to punishment, wherein one purifies oneself, resubmitting to the 

moral order, through pain and suffering. Prior to the first execution in the film of a man 

guilty of murder, the condemned asks Paul, ―Do you believe that if a man sincerely 

repents on what he‘s done wrong that he might get to go back to the time that was 

happiest for him and live there forever?‖ ―I just about believe that very thing,‖ Paul 

replies. And, indeed, we come to learn that Paul and the other guards are not simply 

placating nervous prisoners with words like these. When a new guard begins taunting the 

man‘s corpse after the execution, one of the senior guards growls, ―He‘s paid what he‘s 

owed. He‘s square with the house again. So keep your Goddamn hands off him!‖ 

Punishment, here, is not a utilitarian measure undertaken to maximize social happiness. It 

is, rather, a mechanism wherein the sinner cleanses his soul through suffering and returns 

to the moral order.  

The row‘s family-like atmosphere of sentimentality and familiarity contrasts with 

the anonymity or corruption of the distant offices of the state government. Indeed, one of 

the movie‘s villains is the new guard, Percy, who took the job to satisfy his morbid, 

sadistic desire to be part of executions. He landed his position, we learn, because he is the 

governor‘s nephew. In his pursuit of sadism, Percy purposefully botches an execution to 

increase the suffering of the condemned. When it happens, the film shows, the barbaric 
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treatment of the prisoners is the result of a corrupt executive branch that wrongly rewards 

aristocratic connections rather than merit. Percy stands as an important foil to Paul and 

his team, compassionate, middle class, local men who do the work out a sense of duty 

and compassion. They foster the inmates‘ goodness and flout rules that fail to serve the 

greater good. They even sentimentalize the electric chair, dubbing it ―old sparky,‖ a 

moniker that makes it sound less like an instrument of racial genocide and more like a 

familiar, cantankerous grandfather.  

Coffey, of course, is different because he has not sinned—and so his impending 

execution is, family-atmosphere or no, still a travesty. Paul realizes his innocence after he 

performs several healing miracles on death row, but Coffey demands to be executed 

despite the guards‘ willingness to help him escape from the prison. Paul tries to plead 

with Coffey to reconsider his request, but Coffey insists that death will be a form of 

liberation from evils that include racism: 

PAUL:  When I stand before God and he asks me 

why did I kill one of his true miracles, what 

am I going to say? That it was my job? It‘s 

my job? 

COFFEY: You tell God the father it was a kindness 

you done. I know you‘re hurting and 

worrying. I can feel it on you. But you ought 

to quit on it now. I want it to be over and 

done with. I do. I‘m tired, boss. Tired of 

being on the road, lonely as a sparrow in the 

rain. I‘m tired of never having me a buddy 

to be with, to tell me where we‘s going to, 

coming from, or why. Mostly, I‘m tired of 

people being ugly to each other. I‘m tired of 

all the pain I feel and hear in the world every 

day. There‘s too much of it. It‘s like pieces 

of glass in my head all the time. Can you 

understand? 

PAUL: Yes, John, I think I can.  
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Coffey‘s execution becomes the ultimate testament to his purity. He is, quite 

demonstrably, too good for this world—his good deeds, his loving intentions landed him 

on death row; his execution will release him from the nihilism and ugliness and racism of 

the world. As Coffey is executed on screen, the light above him shatters as electricity 

surges through his body, and sparks tumble from the ceiling. The film completes its 

allegorical narrative: John Coffey (J.C.), a Christ figure, is dying for the sins of the world, 

yet simultaneously gaining much-sought relief from it. The anti-hierarchical, anti-racist 

atmosphere of Paul‘s death row ultimately works to neutralize the specter, presented at 

the beginning of the movie, of the death penalty as a tool for racial domination. Indeed, 

the death penalty is a tool for Coffey‘s liberation from racism. And it functions, in other 

instances, as a device wherein guilty men are able to morally purify themselves. Under 

the film‘s gloss, the death penalty is a local institution, operated by good, compassionate 

men who use it humanely and in a race-neutral fashion to help the condemned pay for 

their sins so that they might earn eternal salvation.  

 A second film that mitigates the legacy of Southern anti-black brutality is A 

Lesson Before Dying, a 1999 television movie based on Ernest Gaines‘s bestselling 

novel. In the film, Jefferson, a poor, young black man, is accidentally present at the scene 

of a murder of a white shopkeeper and caught with his hand in the cash register when the 

police arrive on the scene. His trial is grossly unfair: Jefferson‘s defense attorney 

compares his client to a hog, an animal that ought not be punished because it doesn‘t 

have a conscience. The defense attorney‘s rhetoric is, of course, explicitly racist and 

portrays Southern justice as a sham. The film surprises, then, when it presents a kinder, 

but ultimately similar vision of Jefferson as underdeveloped and child-like. He can‘t read. 



117 

 

He doesn‘t speak. He seems indifferent to the death sentence he receives and the 

immanence of his execution. A local black schoolteacher, Grant Wiggins, is enlisted by 

Jefferson‘s mother to ―turn him into a man‖ before his execution, and the bulk of the film 

depicts Wiggins‘s efforts to reach and empower Jefferson. His efforts are ultimately 

successful, and by the end of the film, Jefferson has transformed from a docile, impotent 

―boy‖ into a literate, critical thinker, fully aware of the way that the rhetoric of his 

attorney was, essentially, something he had internalized all of his life.  

While the film seems to depict the death penalty as a tool of racist repression, it  

ultimately presents the state‘s violence as an occasion for the empowerment of a young 

black man that would otherwise never have happened. From the education system to the 

penal system, the state has treated Jefferson as if he were a hog, something to be trained 

and controlled but never empowered or educated. Death at the hands of the state, we are 

shown, becomes a way whereby black men like Jefferson can transcend and resist the 

state‘s racist treatment of them. Men like Jefferson may well die as the result of racist 

inequality, but they will die as men, strong and resolute, competent and autonomous, and, 

in so doing, will undercut the racism of the system. The film uses dignity to compensate 

Jefferson for his loss of life. Such compensation is absurd—who cares if you have dignity 

if you‘re dead?—but the film‘s point is that in a world governed by intractable racial 

hierarchies, resistance is still possible. The manhood Jefferson achieves as his execution 

approaches renders illegitimate the racist assumptions underlying racial hierarchies. 

Nonetheless, critical viewers will note that the material consequence of the execution, 

which the film does not depict, is still a dead black man. 
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Popular culture, as George Lipsitz has shown, often attaches images of a 

comforting and familiar past to newer social practices in order to soothe anxiety about 

change.
19

 In its representation of the death penalty, though, popular film about the death 

penalty has operated on a landscape in which inertia, rather than change, has become the 

potential source of anxiety. As the rest of the Western world abolished the death penalty, 

American films reflected and worked to soothe the fear that the death penalty was an 

illegitimate, racist use of state power. Depicting state killing in paternalistic atmospheres, 

these films ultimately preempt critiques of state killing as racist.  

 

Quelling the Fear of Big Brother: Execution Practices 

Ethnographic accounts of contemporary executions have raised the possibility that 

executions dehumanize inmates and prison staff. These accounts focus on the 

rationalization of an execution that was outlined in chapter two, the organization of the 

processes, places, and people involved in the killing of an offender such that its objective, 

death, is attained as completely, quickly, and economically as possible. Considering these 

shifts, Timothy V. Kaufman-Osborn writes, ―Distinctively modern executions, precisely 

because they are not ritualized affairs whose time-consuming purpose is to evoke and 

reinforce substantive collective norms, seek to extinguish life as rapidly as possible or, in 

the best of all possible worlds, instantaneously.‖
20

 The loss of dramatic displays of the 

state‘s power is not, scholars show, to be confused with its diminution. Quite the 
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opposite: building upon the theoretical account of power framed by Michel Foucault in 

the late 1970s, these scholars note that reforms to the death penalty are not a sign of an 

increased sensitivity to human dignity, but a more modern and effective way of 

controlling populations of people.
21

 The state has become so strong that those it kills are 

no longer seen as individuals but as interchangeable members of a toxic population. From 

the selection of the mode of execution to the determination of how many witnesses an 

offender may invite to his execution, rationalized principles of sterility, automation, and 

predictability have increased the power of the state to control its subjects. In their large- 

and small-scale permutations, these principles all serve to reduce the likelihood of 

emotional and confrontational responses from participants in the execution, thus also 

reducing the agency of those participants.
22

  

While it presents the state as strong and competent, the rationalization of the death 

penalty has important cultural liabilities. Like Kaufman-Osborn and Johnson, Mona 

Lynch writes that rationalized protocols of state killing reduce the affective and semiotic 

possibilities of contemporary executions: ―It seems that what we have now is the exercise 

of an act without meaning – the actual practice of capital punishment has been stripped of 

any social or cultural meaning, even if the death penalty as symbol continues to be 

important in public and political spheres.‖
23

 In her analysis of contemporary executions 

in Arizona, Lynch notes that the only emotion that occurs is unsanctioned. Guards, for 

instance, have howled like dogs in the death row unit after an execution. Witnesses, 
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seeking a thrill, have peeked behind a curtain in the witness area that covered a portal to 

the prison‘s defunct gas chamber. At first glance, she notes, these signs might be 

dismissed as ―mere noise‖ in an otherwise mechanical ―waste management‖ approach to 

punishment, an approach that strives to ―downplay and deny the emotional, irrational, 

and psychological elements of punishment.‖
24

 Lynch suggests that the purely 

instrumentalist nature of contemporary executions has become a liability to capital 

punishment as a practice:  

Transforming the institution of state punishment into a 

rationalized managerial model which limits its goals to 

efficient and effective risk prediction, containment, and 

elimination strategies denies the affective underside of 

punishing, [and] thus may render it vulnerable and even 

unsustainable if and when such practices are scrutinized in 

the political and populist realms.
25

  

Lynch predicts that, given the gap between the practice of state killing and the communal 

cultural demands of retribution and catharsis, capital punishment may eventually become 

obsolete.
26

 This gap may also produce, for civil libertarians, fear of a state that has too 

much power. If the death penalty is so denuded of symbolism that it no longer inspires 

feelings of social solidarity, or if it inspires fears of a state that does not take individuals 

seriously, it may lose support.  

Scholarship emphasizing a strong state vision of the death penalty does not 

consider, however, two elements of the execution protocol that, I argued earlier, counter 

the image of an omnipotent state with the image of a weaker state that remains sensitive 
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to the individuals who comprise it: the allocation of time for the condemned to speak 

prior to the execution and the custom of allowing the condemned to request a special 

final meal. In these practices, I will show, we can see that retribution is not accidental or 

deliberately cultivated only in venues outside of the prison, like courtrooms or press 

conferences. Near and within the execution chamber, these practices work to mitigate the 

appearance of modern state power as anti-humanist; last meals and last statements serve 

as two humanizing gestures in what would otherwise be a vacuum of dehumanization. By 

highlighting and emphasizing the will of the offender in the execution process, the state 

positions its violence as a response to a specific, willful individual rather than a 

dangerous class of people.  

The retributive role of last meals and last statements is especially obvious in 

Texas, a state which has executed more than three times the number of inmates than any 

other state and thus has national significance when it comes to the cultural life of the 

death penalty in the United States.
27

 While most states afford the condemned the 

opportunity to make final statements and order meals of their own choosing prior to 

execution, Texas has emphasized these procedures in ways that call attention to their 

significance.
28

 Indeed, as Kevin Francis O‘Neill has noted, when it comes to final 

statements,  

Texas does it the old-fashioned way: As the last act prior to 

execution, the warden is required to ask the prisoner if he 

has any last words. If the prisoner wants to speak, he must 

be allowed to give his speech in full. The policy imposes no 
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durational or editorial restrictions, and the prisoner makes 

his statement in full view of the witnesses (who watch from 

an adjacent chamber behind thick glass windows), made 

audible to them by means of a microphone.
29

  

Only two other states, Louisiana and Florida, two of the ten states that execute the most 

prisoners, have policies as generous to the offender as Texas‘s policy.
30

 In addition, 

Texas has an elaborate and information-dense website dedicated to explaining its death 

row.
31

 A dossier on each inmate is available to the public, and visitors to the website can 

click on each executed prisoner‘s name to read his or her final words in the execution 

chamber. Until 2003, a link next to each executed offender‘s name also allowed viewers 

of the website to read the offender‘s final meal request. Other states have death row 

websites,
32

 but no other state goes to such elaborate lengths to ensure that the offender‘s 

voice is heard by those beyond the prison walls.
33
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The diversity of final statements of inmates is striking. Final statements in Texas 

can be bawdy or contrite, submissive or defiant. In the majority of these statements we 

nonetheless find not a numbed, institutionalized prisoner, but a dramatic, emotionally 

laden vocalization of defiance, pain, reconciliation, or individuality. Some apologize to 

the victims‘ families, while others proclaim innocence or imply that justice has been 

denied to them in some way or another. Still others comment on the death penalty, 

usually expressing ambivalence and disapproval.
34

 William Davis went to his death 

contrite for his criminal behavior, saying, ―I would like to say to the Lang family how 

truly sorry I am in my soul and in my heart of hearts for the pain and misery that I have 

caused from my actions. I am truly sorry.‖  

Others attempt to subvert indirectly the execution through outward displays of 

righteousness and deviance, two strategies that Philip Smith has noted were popular in 

the era of public executions:  

On the one hand some of those who are to be executed 

exhibit a profound—and apparently authentic—attachment 

to positive societal norms. Others may express commitment 

to deviant norms and identities. In both cases the victim 

redefines the narrative of the execution, destroying or 

challenging the dominant cultural and political meanings of 

the execution-as-text.
35

  

The last statements of Robert Atworth and Brian Roberson, for instance, illustrate this 

strategy of deviance; they told witnesses at their executions to kiss their ―black ass‖ and 
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―proud white Irish ass,‖ respectively. In contrast, Garry Miller‘s final statement 

represents the strategy of righteousness; he used his last statement to pray, saying, ―Lord, 

be merciful with those who are actively involved with the taking of my life, forgive them 

as I am forgiving them.‖ All three men implicitly reject, through their final statements, 

the moral authority of the state. 

 Other statements, by contrast, are overtly subversive. Before going to his death, 

James Beathard attacked his country for propagating injustice, saying,  

Couple of matters that I want to talk about since this is one 

of the few times people will listen to what I have to say. 

The Unite[d] States has gotten to a [point] now where they 

[have] zero respect for human life. My death is just a 

symptom of a bigger illness. At some point the government 

has got to wake up and stop doing things to destroy other 

countries and killing innocent children. The ongoing 

embargo and sanctions against places like Iran and Ira[q], 

Cuba and other places. They are not doing anything to 

change the world, but they are harming innocent children.  

Still other inmates in Texas attack government officials as corrupt, as Anthony Fuentes 

did when he said, prior to his execution, ―It is wrong for the prosecutors to lie and make 

witnesses say what they need them to say.‖ Some inmates seem most concerned with 

their self presentation. Earl Behringer began his statement with an assertion of a cowboy 

mentality: ―It‘s a good day to die,‖ he said. ―I walked in here like a man and I am leaving 

here like a man.‖ Regardless of their substance, each of these statements is a public act of 

communication, and inmates seem to view them as such. James Beathard noted that ―this 

is one of the few times people will listen to what I have to say.‖  

Each of these diverse statements leaves us with a powerful, final image of the 

offender as an agent making a choice. So strong is this appearance of control and power 
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that the state accords the inmate that almost one third of the prisoners give a verbal cue—

often in the form of permission or even command—to begin the execution: ―Do what you 

do, Warden,‖ ―Let‘s ride,‖ ―Alright, Warden, let‘s do it,‖ ―I‘m ready,‖ ―Warden, take me 

home,‖ ―Set me free, Warden,‖ ―I am ready to go home and be with my Lord,‖ ―I‘m 

done. Let‘s do it,‖ ―Do what you have to do,‖ ―Let‘s do it; lock and load,‖ and ―Warden, 

just give me parole and let me go home to be with the Lord.‖ The warden, the official 

ultimately responsible for inflicting the punishment, is directly addressed by inmates, 

who, through him, retain a modicum of agency in the midst of an act that is ultimately 

utterly destructive of their agency. Indeed, in Texas, after the inmate completes his 

speech, the warden‘s signal to begin the lethal flow of drugs is nonverbal: he takes off his 

glasses, thus giving, in effect, the prisoner the last word.
36

 The irony here is striking: 

inmates who were placed on suicide watch in the days prior to execution now appear to 

be in control of their deaths.  

Final meals also individualize the offenders the state kills. On the former version 

of the Texas website, now archived by an independent web operator,
37

 the department of 

corrections would reproduce, apparently word for word, the requests that the inmates 

dictated to it. The inmates‘ requests reveal more than just their appetites. They invite us 

to contemplate personality, to perceive gluttony and fearlessness, ascetic restraint and 

fearfulness amongst orders for T-bone steaks and ice cream. Jessy San Miguel asked for 

―Pizza (beef, bacon bits, and multiple types of cheese), 10 quesadillas (5 mozzarella 
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cheese, 5 cheddar cheese), 5 strips of open-flame grilled beef, 5 strips of stir-fried beef, 

chocolate peanut butter ice cream, sweet tea, double fudge chocolate cake, broccoli, and 

grapes,‖ the persistent specification of quantities revealing an exacting and precise 

personality or, perhaps, a distrust of an institution that will shortchange him unless he 

makes his order as exacting as possible. Charles Tuttle ordered ―Four fried eggs sunny 

side up, four sausage patties, one chicken fried steak patty, one bowl of white country 

gravy, five pieces of white toast, five tacos with meat and cheese only, four Dr. Peppers 

with ice one [sic] the side & five mint sticks,‖ revealing gluttony and his own 

idiosyncratic approach to consuming soft drink beverages, a detail that distinguishes him 

from the majority of the population who don‘t specify that their ice be served on the side. 

Frank McFarland ordered a ―[h]eaping portion of lettuce, a sliced tomato, a sliced 

cucumber, four celery stalks, four sticks of American or Cheddar cheese, two bananas 

and two cold half pints of milk.‖ He ―[a]sked that all vegetables be washed prior to 

serving. Also asked that the cheese sticks be clean,‖ perhaps signaling to us his belief that 

the food served to him was often unsanitary. Conversely, some requests are notable for 

their simplicity: Stacey Lawton requested ―1 jar of dill pickles‖; Benjamin Stone and 

Patrick Rogers simply wanted ―a coke‖; Chester Wicker wanted lettuce and tomatoes; 

James Smith asked for yogurt; James Russell simply wanted an apple; and Gerald 

Mitchell wanted ―1 bag of assorted Jolly Ranchers.‖  

Other inmates use their meal requests as a way to convey political and religious 

beliefs or to demonstrate social consciousness. Odell Barnes, Jr. ordered helpings of 

―Justice, Equality, World Peace.‖ Jonathan Nobles asked for the Eucharist. Carlos 

Santana asked for ―Justice, Temperance, with Mercy.‖ Danny Harris wanted ―God‘s 
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saving grace, love, truth, peace and freedom.‖ Robert Madden ―[a]sked that final meal be 

provided to a homeless person.‖ Some inmates, conscious, perhaps, that the final meal is 

always mentioned in press releases and news reports, refuse a final meal and, through 

their refusal, call attention to the death penalty or contemporary public issues. In North 

Carolina, a state similar to Texas in its publication of final meal requests and final 

statements, Ricky Sanderson discussed his final meal in his last statement prior to 

execution, saying, when asked if he had any final words, 

Yeah, about the last meal I do. I didn‘t take that because I 

have very strong convictions about abortion and with 33 

million babies that have been aborted in this country, died 

for no reason, I‘m dying for a deed I did and I deserve 

death for it and I‘m glad Christ forgave me. Those babies 

never got a first meal and that‘s why I didn‘t take the last, 

in their memory. I‘m just thankful God has been gracious 

to me. That‘s it.
38

  

Thus, for some inmates, the final meal request becomes not simply a choice of food, but 

an opportunity to assert their political and religious beliefs. The detail in their requests, 

the type and quantity of the food they order, and the way that many use the final meal as 

an opportunity to make statements that go beyond the mere selection of food all show this 

practice—and its representation to the public—to be one which enhances the 

individuality of the offenders. 

  Importantly, Texas reports offenders‘ final meal requests even when they go 

unfulfilled. Former prison cook Brian Price notes that the state does not fulfill all 

requests:  
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Last-meal requests were always released to the media 

exactly the way the state received them…. [M]any of the 

meals that prisoners wanted were replaced with less 

expensive or more accessible alternatives, which forced me 

to be creative in honoring prisoners‘ wishes. The policy of 

the Texas Department of Corrections was that only food 

items kept on hand in the Walls Unit kitchen commissary 

and butcher shop could be used. If the condemned asked 

for lobster, for example, he would be served a filet of 

processed fish…. Requests for large quantities of food were 

pared down to more practical servings. David Allen 

Castillo requested 24 tacos in 1998 and got 4.
39

  

The public is only sometimes made aware of this and other limitations. The state notes 

when certain requests were refused. For instance, the entry for Ruben Cantu reads, 

―Barbecue chicken, refried beans, brown rice, sweet tea and bubble gum (bubble gum is 

not permitted under TDCJ regulations).‖ These policies suggest that the primary purpose 

of these meal requests is distinguishing offenders from one another. After all, the 

department published on its website the prisoners‘ orders, not the contents of their actual 

meals, a signal that the main function of the website was never to disseminate the facts 

about executions in order to create democratic transparency about the punishment; it was, 

rather, to be a state-sponsored individualization of offenders, one of two moments during 

the death watch and execution in which the state asks the inmate to participate in the 

processes of his own execution. The state becomes, through its website, the inmate‘s 

messenger to the outside world; it prompts the inmate to make a public assertion of his 

distinctive tastes. And yet it always reassures us of its ultimate control over the inmate by 

noting, parenthetically, when inmates‘ requests are contraband. The state, we learn, curbs 

its offenders‘ appetites when necessary.  
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These practices and their broadcast to the public undoubtedly serve multiple 

purposes in addition to the one I am emphasizing here.
40

 Less obvious, however, is the 
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interpretation of the final meal and final statement is validated by letters to the editor of newspapers that 

sometimes surface in the days after an execution is reported, indignantly comparing the offender‘s easy, 

luxury-filled death with his victim‘s cruel, unadorned death. A letter writer to the Nevada Appeal, for 
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way that they mitigate the tension that arises from a strong state strategy of 

incapacitation. Modernist penological practices treat the offender as a piece of toxic 

waste indistinguishable from the other pieces of toxic waste that the state has executed or 

plans to execute. The effects of these practices are well documented: institutionalization 

and dehumanization inevitably occur to inmates housed on death row and subjected for 

years to procedures that objectify them. As Robert Johnson notes,  

During their lonely and barren confinement, the condemned 

die a slow psychic death; numb submission to the 

executioner has become the norm in the death house…. 

Worn down in small and almost imperceptible ways, 

[inmates] inexorably become less than fully human. At the 

end, prisoners are helpless pawns of the modern execution 

drill. They give in, give up, and submit, yielding 

themselves to the execution team and the machinery of 

death.
41

  

Retributive feelings, which require morally responsible offenders and traffic in the 

particulars of specific criminals and victims, are nearly impossible to cultivate in this 

context. The institutionalization described here deprives retributive-minded observers of 

the willful offender needed to make punishment legible and sensible.  

The final words and final meal requests of the offender become, in this context, 

symbolic indicators of the offender‘s agency, reminders to observers of the particularities 

                                                                                                                                                 

 

example, wrote of offenders‘ deaths, ―They have a nice last meal and in six minutes are put to sleep—on a 
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of their lives and their status as volitional beings who deserve to be punished for acts that 

they willed on their own.
42

 By highlighting the ways in which inmates have distinctive 

tastes, worldviews, and attitudes toward their crime, the last words and last meal requests 

of offenders resist the notion that inmates have been molded into docile robots; we are 

assured that the punishment is being carried out upon one who is, at least metaphysically, 

a free and autonomous individual.
43

 What emerges is an approach that might be termed 

retributive incapacitation: offenders need to be executed because they willed themselves, 

on their own, into unmanageable and uncontrollable beings who are not just incapable of 

reform but unworthy of it. With these practices in place, state killing appears consonant 

with those retributive, weak state discourses that emphasize the offender‘s unpredictable 

willfulness and moral agency, even as penological discourses ultimately reassure us that 

offenders can be managed and contained. 

The Texas Department of Criminal Justice offers information on its website that 

supports this construction. Reminders of offenders‘ agency in the form of final statements 

and final meal requests are accompanied by reminders of the offender‘s incorrigibility. 

The dossier on executed offender Carlos Santana, for instance, describes him in ways that 
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call into doubt his capacity for reform. The dossier, a modern day broadsheet, tells the 

reader that while he had no prior prison record, ―In June 1981, Santana was found to have 

been involved in an escape attempt from the Harris Co. jail. The escape attempt was 

aborted when a pistol, tear-gas canister, two homemade knives, and a handcuff key were 

found in a maximum security cell.‖ He is a man, we are told, who cannot be 

incapacitated, even by imprisonment. Santana is, in this narrative, irredeemable, part of 

an elite class of offenders for whom the only management strategy is death. Other 

offenders are portrayed as sadists. Troy Kunkel‘s dossier reads, ―After the killing, Kunkel 

reportedly said, ‗another day, another death, another sorrow, another breath.‘ Later, he 

reportedly said the murder was ‗beautiful.‘‖ Portraying Kunkel as someone who 

(incoherently) finds murder both banal and beautiful, the state presents the offender‘s 

moral outlook as abnormal and extreme. From abnormal and extreme, it is a quick 

rhetorical slide to incorrigible and irredeemable.  

 By blending these visions of the offender as calculating and calculable, as capable 

of making morally good choices and incapable of change, endowed with free will and yet 

out of control, the state recognizes and responds, in its execution protocols, to a 

fundamental uneasiness with incapacitation and its processes of standardization and 

rationalization. The source of this uneasiness derives from a long-standing attachment to 

a conception of human will rooted in freedom and autonomy—and its particular 

manifestation, as we saw, in the cold war sense that individual agency was on the decline. 

By emphasizing the personal details of the offender and his crime, these elements link 

contemporary acts of state killing to a more acceptable vigilante tradition which ―regards 
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community rather than state as the real party of interest in executions.‖
44

 Activity at 

executions which personalizes the punishment distracts observers from their 

standardized, mechanical elements and the totalitarian undertones that accompany those 

elements. And in presenting the offender as a moral agent, the state resists the charge that 

it treats its subjects as populations to be managed rather than individuals to be accorded 

dignity and rights.  

 The presence of emotions and symbolism in executions, then, is part of a 

balancing act for a state whose authority to punish depends on its ability to appear 

simultaneously strong and weak. Once threatening to the legitimacy of state violence, 

retribution now seems essential to it. In order to thrive, practices of the new penology 

need to be accompanied by retributive gestures, dramatic elements which remind us 

whom we are punishing and that what we are seeing is, indeed, punishment. If retribution 

can be effectively packaged and sold to the public through relatively safe, token gestures 

like final meal requests and final statements, then state killing can continue to occur in an 

efficient, standardized, controlled way. The result is that these retributive gestures have 

come to play an important role in curbing the excesses of bureaucratic rationalization just 

as that bureaucratic rationalization emerged to curb the excesses of retribution. The co-

mingling of strong state and weak state visions of the death penalty enables the penalty to 

give us that which we crave most in our strong state visions of the death penalty—

control, security—and that which we crave most in our weak state visions of the death 
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penalty—a respect for individual autonomy and existential freedom. By giving us the 

best of both worlds, contemporary executions ensure the survival of the death penalty as 

an institution.  

 

Quelling the Fear of Barbarism: Appeals to the Role Norms 

 I have argued that descriptive and normative visions of a weak state have 

mitigated fears that the death penalty is a totalitarian, inhumane, or racist exercise. The 

converse is also true: desirable visions of a strong, technocratic state have worked to allay 

fears that the death penalty represents a return to barbarism, monarchical caprice, or 

blood feuding. Prosecutors and jurors sometimes appeal to abstract, systemic thinking in 

order to encourage or justify death sentences. Utilitarian, ―this is for the common good‖ 

reasoning frequently informs jurors‘ explanations about why they voted for death. 

Casting themselves as morally neutral participants in a process dictated by an abstract 

state, jurors sometimes abdicate their responsibility for the death sentences they mete out. 

Thus, just as strategies that highlight the agency of individuals quell the threat of Big 

Brother, strategies that present the state as an abstraction quell the threat of unjust 

vigilantism.  

In Texas, the state that leads the nation in annual executions, the courts and 

legislature have built into the statute providing for the death penalty both strong state, 

technocratic and weak state, moralistic criteria. After convicting a defendant of capital 

murder, a jury in Texas will hear testimony and arguments related to the defendant‘s 

future dangerousness and his moral blameworthiness. They are then directed to answer, 



135 

 

in their deliberations, two questions. Question one: ―Does a probability exist that the 

defendant will commit acts of violence that will pose a continuing threat to society?‖ A 

―no‖ answer on this question results in a life sentence. A ―yes‖ answer prompts the jury 

to continue to a second question: ―Taking into account the circumstances surrounding the 

defendant‘s crime and life, do you find that there are mitigating circumstances that reduce 

the moral blameworthiness of the defendant such that a sentence of life, rather than death, 

be imposed?‖ A ―yes‖ answer results in a life sentence. A ―no‖ answer results in a death 

sentence.
45

 A focus on the defendant‘s future dangerousness makes the decision seem 

more like answering an objective question: jurors hear experts testify about whether or 

not a defendant is likely to commit future violent acts and then make an informed 

prediction as a group of lay people. A focus on the defendant‘s blameworthiness, on the 

other hand, explicitly asks the jurors to be moral agents; that question directly asks jurors 

to consult their own moral values in deciding a particular case. Indeed, the question, 

―Does anything mitigate the defendant‘s moral blameworthiness?‖ places sovereign 

power over life and death directly upon the jurors‘ shoulders in a way that theoretically 

makes the sentence they mete out the result of their own individual, subjective, moral 

assessment of the defendant. Even if jurors objectively determine that a defendant poses a 

risk to society, they must still contemplate the defendant‘s blameworthiness. And, indeed, 

if they don‘t believe that the defendant deserves the death penalty, they must override the 

more objective considerations of risk and vote for life. The decision, in other words, 

always must be compatible with their consciences. 
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Theory diverges wildly from practice. In explaining their role, jurors I 

interviewed rarely, if ever, recalled that the court‘s instructions to them ultimately 

prioritized their subjective moral judgment over other considerations. Even though the 

death penalty statute subordinates the finding of facts to moral assessment and thus 

prevents any kind of ―automatic‖ death penalty, jurors often portrayed themselves as 

objective determiners of facts rather than moral judges. This was clearly the view that 

Carolyn Scott had when she served on a death penalty case in Houston. Scott‘s defendant 

was charged with killing a man during a home invasion. Scott told me that she is 

personally against the death penalty but that she was able to serve on the jury—and could 

have sentenced a defendant to death under the proper circumstances—because the Texas 

capital sentencing statute left no discretion for jurors, no room for their own substantive 

moral judgment. She recounts the experience of being questioned, before the trial, about 

her ability to sentence a man to death: 

They don‘t ask you, ―What‘s your opinion about the death 

penalty?‖ and ―Could you convict someone and send them 

to the death penalty?‖ They ask, ―Could you answer these 

questions truthfully?‖ So an upright, moral person would 

say, ―Well sure, I can tell the truth. Of course I can‖—

knowing, of course, that your answer could send a man to 

death row. [The questions] were a moral ―out‖ for me. It‘s 

not my answer; it‘s this man‘s actions that are giving him 

his penalty. So I felt OK to be selected on that jury.  

As the defense attorney was making his closing arguments in the case, he attempted, as 

defense attorneys often attempt to do, to counter the idea presented by prosecutors that 

the rules, not the jurors, were responsible for giving the defendant a death sentence. As 

she recalls it, the defense attorney said something along the lines of, ―Your decision can 

strap a guy to a gurney.‖ But she rejected that claim, mentally, when it was made: ―I 

thought, ‗You‘re saying that, but it‘s the guy‘s crime that‘s strapping him to the gurney.‘‖ 
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An emotional attachment to a sense of duty, Scott said, would override any moral qualms 

she had about capital punishment in a case where the evidence warranted a death 

sentence. The question in such a case, she said, would be, ―Would I be willing to bend 

the rules to keep a guy from the death penalty?‖ Her response was clear: bending the 

rules would be a betrayal of her integrity: ―If you‘re going to ask me what‘s the truth, I 

will tell you. I would feel justified in doing that. I think it would really bother me, but we 

do what‘s right. I think all of us have a duty.‖
46

 

Scott wasn‘t alone in espousing this vision of her role as a juror. Time and again 

in my interviews with capital jurors, jurors who voted for death denounced or minimized 

the role that the assessment of blameworthiness or personal judgment played in their 

decision to use the death penalty. Mike Foner said that retribution arguments ―have 

absolutely no weight‖ for him as a rationale for using the death penalty. ―My issue was 

there was a possibility he might get out…. It was not ‗I want to punish this guy.‘‖ In his 

case, he said, ―the only question that became relevant in this instance is, ‗Is he going to 

be a continuing danger to society?‘‖
47

 Likewise, Mike Adams reported that he saw his 

role not as an exacter of justice or as a protector of society but as a gauge of the 

defendant‘s future dangerousness. He recalled the judge telling his jury that it was not 

deciding whether the defendant should get life or death. ―He said we should make our 

decision on whether or not we felt he would be a threat to the public if he were released. 

If we were absolutely convinced that he wouldn‘t be a threat, we should vote for life.‖ 

That instruction, Adams said, relieved him and his fellow jurors of the moral burden of 
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deciding whether someone should live or die: ―[We] weren‘t saying, ‗Yes, I‘ll vote for 

the death penalty.‘ [We] were saying, ‗Yes, it‘s likely that he would continue his violent 

past.‘ That eased it for me. I don‘t know if I could have said, ‗I sentence you to death.‘‖ 

Later, he added, ―I remember thinking that this was really a heavy responsibility and 

thinking that I hoped I was doing the right thing and then the rational part kicked in and, 

quickly reviewing all we had heard and seen, I thought, ‗Well, yep, I gotta do it.‘‖
48

 

These jurors tellingly and incorrectly remembered the instructions that the judges in their 

respective cases had given them.   

In explaining a death sentence, we have seen, some jurors minimized their 

sovereignty and instead deferred responsibility for the decision to an abstract set of rules 

that, in their minds, required that they simply make an actuarial judgment about the risk a 

defendant poses to society. Citing their duty to the law, they presented themselves as 

dutiful, ―gotta do it‖ assembly line workers in a justice factory. In so doing, they revealed 

that strong state visions of the death penalty ease an individual‘s sense of responsibility 

for meting out a death sentence in ways that make it easier to assign. Thus, just as 

celebrations of individuality can mask the machine-like inhumanity of the death penalty, 

celebrations of the collective good, as encoded in an abstract, machine-like state, can 

mask the caprice that inevitably results from placing the decision of life or death into the 

hands of twelve particular people with twelve particular moral standards of 

blameworthiness. 

 

                                                 

 

48
 Mike Adams, interview with author, digital recording, Houston, Texas, April 12, 2008. 



139 

 

Conclusion 

The contraction of political community after World War II, as we have seen, 

wrought practical and ideological distrust of the state. That distrust, in turn, fueled the 

rise of retributive approaches to solving social problems like crime. Reprobates, not 

social conditions, caused crime; morally outraged individuals, not dispassionate 

scientists, responded most effectively to it; payback, rather than calculations of utility, 

would restore meaning to a world sundered by it. But utilitarian values and practices did 

not disappear. In some moments, it appeared that death penalty revivalists had simply 

redirected social science in a more punitive direction: the death penalty was the ultimate 

form of efficient, modernist waste management, a tool that, in the wake of the failure to 

prevent and treat bad seeds, would be used to remove them from the soil altogether. In 

other moments, though, it appeared that that 1950s faith in social science had been 

overturned altogether: the death penalty was, instead, a punishment that expressed the 

ideals of a state in which the individuality of victims could be honored, the responsibility 

and agency of offenders respected, and the particularized, moral judgment of citizen 

jurors expressed.  

This contradiction, I have suggested, has been functional for the death penalty. 

Time and again, the rhetoric of individual freedom and the limitations of the state have 

worked to mitigate fears that the death penalty is a repressive, inhumane act. And, 

conversely, a sense of duty to the liberal state and an anti-individualist, utilitarian focus 

on security and the greater good has worked to distance the death penalty from a past 

associated with capricious monarchs and blood feuds. The death penalty appeared 

balanced and thus unobjectionable to many members of an observing public—feeding 
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their retributive desires while maintaining their civilized pretensions; creating security 

without sacrificing freedom. As a result, the American death penalty—and the larger role 

it played in promulgating the idea that social problems can only be solved by individual 

acts of will and not large-scale effort—flourished in the last two decades of the twentieth 

century.  

But the contradictions inherent in the contemporary death penalty did more than 

simply reinforce the contraction of political community. They also reflected a dimension 

of that political contraction that was not as readily visible in its other symptoms, like 

suburbanization or the privatization of formerly public industries and services. In what 

follows, I will argue that the contraction of political community produced an 

understanding of state violence as a mechanism that strengthens individuals spiritually. In 

cultural representations of the death penalty, state violence is uniquely able to purge 

individualism of its selfish and immoral tendencies while cultivating, simultaneously, a 

vision of the individual as uniquely equipped to do what the state cannot: engineer the 

good life. Tellingly, the individual beneficiaries imagined in these representations are 

white. Discourse about death penalty thus reveals that many Americans have consciously 

or unconsciously come to imagine state violence as a force that fuses the ends demanded 

by a socially conservative ideology—order, hierarchy, white male supremacy—and the 

means demanded by a libertarian ideology—freedom, respect for individualism, equal 

access to power. For those Americans, state violence does what welfarist forms of state 

intervention never could: it demonstrates and cultivates the presence of morally 

traditional, efficacious white men whose values and strength make the existence of a 

bureaucratic state unnecessary.  
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CHAPTER FOUR 

REFLECTING LIFE: 

CAPITAL PUNISHMENT AS AN INDICATOR  

OF A NEW POLITICAL LANDSCAPE 

 

As we have seen, a faith in individualism fueled the contraction and privatization 

of political community during the postwar period and shaped the development of 

economic and social policies in the last three decades of the twentieth century. Numerous 

―oughts‖ accompanied the shift from a more collective approach to problem solving to a 

more individualistic approach. We ought to see individuals as the uncaused causes of the 

events that transpire in their lives. We ought to evaluate governmental policies on the 

basis of their effects on individuals rather than the aggregate. We ought to see individual 

will power as more effective than government intervention in solving problems.  

In this chapter, I will suggest that this individualism had two imagined iterations. 

The first was salutary: individualism offered a clear and simple way to interpret the 

sources of social problems and formulate a solution to them while simultaneously 

expanding the freedom of law-abiding, economically independent, socially conservative 

Americans. A renewed emphasis on retribution, as we‘ve seen, expressed this ideal in the 

domain of criminal justice. The second, though, was dangerous: a culture that 

overemphasized individualism, some Americans feared, could produce predators. As 

we‘ll see, Americans who actively participated in the transformation of postwar political 

community sometimes feared that this might happen to themselves or their children. 

More significantly, they also feared that individualism would embolden those previously 

excluded from the body politic—unpopular minorities like the poor, African Americans, 
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ex-convicts, countercultural thinkers—and encourage them to prey on those who 

traditionally had cultural capital.  

We‘re accustomed to seeing the backlash against a more individualistic and 

rights-conscious culture as the expression of a socially conservative right that prized 

stability and hierarchy.
1
 But that interpretation fails to recognize the source of this 

backlash: a larger contraction in many Americans‘ sense of political community that was 

itself heavily invested in individualism. Suburbanization, the privatization of public 

spaces, the economic shift in cultural identity from laborer to consumer all created an 

individualistic political identity for many of the participants in this transformation. They 

wanted to be taxed and governed as little as possible, and they created physical and social 

worlds that emphasized detachment, ownership, and independence. It was only when it 

came to the lives of those who did not look or think like them—sexual, racial, ethnic, 

religious, and political outsiders—they feared tremendously the consequences of 

individualism and saw it as the root cause of rising crime.
2
  

In this cultural context, white social conservatives came to see state violence as a 

way to remain ideologically committed to libertarian principles that benefited them while 

also protecting themselves and others from individualism‘s more dangerous 
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manifestations. State killing literally quashed dangerous individualism, as embodied in 

cultural constructions of executable subjects, protecting us all from predators. But by 

killing, the state also performed its refusal to rehabilitate (or habilitate) subjects, its 

divestment from the provision of social services, and its deference to personal autonomy. 

In our cultural imagination, then, executable subjects served as living—and dying—proof 

of a state that required and respected the autonomy of its citizens. And yet, through 

narratives of execution, the death penalty also demonstrated that violence, or the threat of 

violence, could incentivize the production of autonomous, morally responsible citizens.  

I take three steps to make my argument. First, I compare media coverage of Caryl 

Chessman‘s 1960 execution to that of Ted Bundy‘s 1989 execution to demonstrate the 

way that dangerous individualism had come to dominate the cultural image of the death 

row inmate. Second, I demonstrate the important role that this sense of dangerous 

individualism played in the decision-making process of jurors who meted out death 

sentences in Harris County, Texas. Third, I examine a television program and films from 

the 1990s and 2000s that demonstrate how state violence has been imagined as a form of 

social control that embodies and encourages the virtues of salutary individualism while 

denouncing and quashing the vices of dangerous individualism. In so doing, I ultimately 

suggest that the death penalty serves as a practice in which we can see the desire, for 

many Americans, to fuse traditionalist ends with libertarian means.
3
 I conclude by 

exploring the racist sources and consequences of this ideal. 
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From Impotent to Arrogant: Shifting Constructions of the Condemned 

In 1966, as executions in the United States reached their lowest number ever and 

capital punishment‘s demise seemed imminent, millions of Americans devoured In Cold 

Blood, Truman Capote‘s bestselling account of the murder of a Kansas family and the 

execution of its killers that followed. Capote‘s book captured the sense that violent killers 

were often pathetic figures. Acting on false information, George Hickock and Perry 

Smith had traveled across Kansas to rob the Clutter family of the hoards of money they 

were told existed in the family‘s safe. The plan was to find the money, kill the family, 

and flee to Mexico. When they arrived, they found that no safe existed. The pair tied 

members of the family up in separate rooms and killed them in frustration—leaving with 

nothing more than a few dollars they had collected from members of he family. Capote‘s 

sympathy for one of the two murderers is apparent. He describes Smith as a pathetic, 

damaged creature, a small man who hobbled around on abnormally short legs, convinced 

that his American dream was just around the corner and thwarted, time and again, from 

attaining it. His execution is tragic—it‘s not a moment of triumphing over evil, but a 

moment of mourning for lost potential. Capote reports that even Dewey, the detective 

who captured Smith, experiences no relief as he watches Smith hang: ―Perry possessed a 

quality, the aura of an exiled animal, a creature walking wounded, that the detective 
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could not disregard. He remembered his first meeting with Perry in the interrogation 

room at Police Headquarters in Las Vegas—the dwarfish boy-man seated in the metal 

chair, his small booted feet not quite brushing the floor. And when Dewey now opened 

his eyes, that is what he saw: the same childish feet, tilted, dangling.‖
4
  

Capote‘s bestseller followed a general trend that we saw in the coverage of 

Charles Starkweather‘s trial and execution: media accounts of Northern, white offenders 

who had been sentenced to die in the 1950s and 1960s sometimes saw them as defensive, 

oftentimes pathetic figures who were victims as much as they were perpetrators and 

whose deaths were tragic occasions. The response of the mainstream media to Caryl 

Chessman‘s execution in the 1960s is perhaps the most salient example of this trend. 

Chessman was convicted and sentenced to death for crimes attributed to a ―Red Light 

Bandit,‖ a criminal who impersonated a police officer in the Los Angeles area in the 

1940s, pulled cars over in secluded areas, and robbed and sometimes raped their 

occupants. Chessman crafted a series of appeals that prolonged his stay on death row for 

what was then an extraordinarily long time, twelve years, and wrote bestselling memoirs 

that earned him a sympathetic following. But rather than condemning Chessman for 

manipulating the system with his appeals, the media marveled at Chessman‘s ability to 

evade the gas chamber. Newspapers called him a ―brilliant, self-educated lawyer,‖ whose 

efforts made him a ―legend.‖ Engaged in what the San Francisco Chronicle called a 
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―long, unflagging battle,‖ Chessman was a ―dynamic convict author who used his years 

on Death Row to hone his intellect to razor sharpness.‖
5
  

Evidence existed that could have easily been marshaled into a vision of him as a 

master manipulator. Chessman had been a juvenile delinquent, which, as we saw in the 

Starkweather case, placed him in a group that had been causing widespread anxiety in the 

years leading up to his execution. He had a history of flouting authority, one article 

reported: ―[H]e jeered at cops and baited them into chasing him as he sped by in stolen 

cars.‖
6
 As an adult incarcerated for auto theft in San Quentin, he won the trust of his 

warden by learning typing and joining the prison debate team. But when the warden 

transferred him to minimum security, he immediately took advantage of the relaxed 

security and escaped. He was arrested, returned to maximum security prison, paroled, 

and, less than two months later, arrested for being the Red Light Bandit. The ingredients 

were there, then, for an unsympathetic response: Chessman was a recidivist whose crimes 

had escalated; he took advantage of the trust he had earned and escaped from prison; and 

he was accused of sexually assaulting women randomly over a period of two months. But 

these facts did not seem to create animus toward Chessman. No one accused him of 

manipulating the system. No one interpreted his efforts at reform prior to his transfer to 

minimum security prison and subsequent escape as a ruse that he had carefully 

engineered to enable his own escape. No one speculated to the media that his books were 

fraudulent efforts calculated to win him sympathy he did not deserve. 
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Instead, the media focused on Chessman as playing defense his entire life. His 

escape from prison, his decade-long battle to save his life did not reveal a cunning 

manipulator, but a heroic survivor in a world that had forced him to act tough. Indeed, 

newspaper accounts explained his escape from prison and later recidivism as part of a 

larger chain reaction whose origin was economic deprivation and bad luck. His first 

crime was one of desperation: in the midst of the Great Depression, with a mother who 

was paralyzed in an accident and unable to work, he stole a bottle of milk for his family. 

His father‘s harsh, unsympathetic response when he confessed to the crime, the Los 

Angeles Examiner reported, changed everything: 

According to psychiatrists, at this juncture only a nudge 

was needed to aim Chessman in the direction he would 

take. He got more than a nudge—a sound and humiliating 

thrashing in front of a girl Chessman had squired to a 

movie. This apparently changed Chessman from a quiet, 

studious boy, to a swaggering, juvenile jawbreaker with a 

gun in his hand. He DARED the world to thrash him.
7
  

In the end, Chessman‘s appellate successes and writings were evidence not of an evil, 

manipulative personality, but of lost potential. Chessman‘s swaggering personality is 

given an origin. It did not spring forth naturally from him, an expression of pure will. It 

was, rather, a defensive response to a world that had physically and metaphorically 

assaulted him.  

Response to Chessman reflected a more capacious sense of political community. 

Though Chessman‘s childhood deprivations and poverty distinguished him from middle 

class Americans, they imagined a world, and a political community, in which Chessman 

might have played a robust role. ―As he was led into the gas chamber,‖ San Francisco 
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Chronicle columnist Art Hoppe wrote, ―we found that we could think only of the fact that 

here was a human mind capable of producing books, mediocre books maybe, but books 

nonetheless. And here was a human body, a bit flabby perhaps, but with muscles which 

could still pull and lift and do the work that men must do for each other.‖
8
  

In the 1980s and 1990s, when the trends that had gotten underway in the 

immediate aftermath of World War II had worked to reshape the political landscape in 

the United States, narrowing many Americans‘ sense of political community, the kind of 

gumption Chessman evinced would no longer be interpreted sympathetically by most 

Americans. Many Americans no longer saw white men‘s criminal violence and post-

conviction behavior as defensive responses to an unfair social and legal system. Indeed, 

fourteen years after reading Capote‘s description of Perry Smith as the ―walking 

wounded,‖ Americans flocked to bookstores to buy another true crime novel: Norman 

Mailer‘s The Executioner’s Song. Mailer‘s book chronicled the life and death of executed 

killer Gary Gilmore, reconstructing his experiences from his release from a Michigan 

prison through his conviction and execution in Utah, less than a year later, for the killing 

of a gas station attendant and a hotel desk clerk. Mailer‘s Gilmore was the perfect foil to 

Capote‘s Smith. He had delusions of himself as a powerful man, unapologetic for what he 

had done, eager to wrest control away from the government by demanding his own 

execution. ―Let‘s do it, you cowards!‖ he wrote to the judges who were wringing their 

hands in discomfort over Gilmore‘s eagerness to become the first person executed since 
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the 1976 reinstatement of the death penalty.
9
 For Gilmore, groveling to save his life was a 

fate worth than death, and he resented attempts to trace the source of his criminality. ―I 

was always capable of murder,‖ he told an interviewer who suggested that something 

must have happened to turn him into a killer. ―There‘s a side of me that I don‘t like. I can 

become totally devoid of feelings for others, unemotional. I know I‘m going to do 

something grossly fucking wrong. I can still go ahead and do it.‖
10

 For Gilmore, it was 

simple: he possessed evil, he was aware of his evil instincts, and he plowed ahead 

anyway. He swaggered even at the moment of execution. Asked if he had any final 

words, he replied, ―Let‘s do it‖—one final usurpation of the authority of the state before 

dying.
11

 

Mailer‘s bestseller followed the transformation of the American political 

landscape that an ascendant conservatism had engineered: beginning with Gilmore, who 

was the first man executed after the 1976 Supreme Court case Gregg v. Georgia 

approved the resumption of executions in the United States,
12

 media accounts of 

offenders who had been sentenced to die often constructed violent offenders as 

dangerous, manipulative predators whose deaths were triumphs. Coverage of serial killer 

Ted Bundy‘s execution in Florida‘s electric chair in 1989 is the archetypal expression of 

this shift in many Americans‘ interpretation of heinous, gratuitous violence and those 

who commit it. In 1981, authorities charged Bundy with bludgeoning to death two 

women in the Chi Omega sorority house at Florida State University in Tallahassee and 
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murdering a twelve-year-old girl he abducted in Lake City. By the time he was caught in 

Florida, however, Bundy was suspected of murdering up to 35 other women in 

Washington, Colorado, and Utah, and that, some authorities feared, was just a 

conservative estimate. In the period between his conviction and his execution, Bundy 

became what former Florida Governor Bob Martinez called ―one of the most notorious 

killers in our nation‘s history.‖
13

 In media reports and made-for-television movies, Bundy 

was the paragon of a new kind of threat facing Americans—the roaming serial killer who 

killed to satisfy unimaginably perverse sexual fantasies but who appeared, up until the 

point when he abducted his attractive victims, perfectly normal.  

In contrast to the way they portrayed Chessman, Starkweather, or others who had 

committed heinous acts in the past, the media did not depict Bundy as a wounded animal. 

He was, instead, a cunning predator. Ann Rule, a crime writer who became known as a 

national expert on serial killers and was frequently quoted in the press, argued that Bundy 

and other serial killers were not crazed fiends, but rather calculating narcissists:  

This kind of killer knows the difference between right and 

wrong, but it doesn‘t matter. It‘s as if there‘s one set of 

rules for the rest of us and one set of rules for him. When 

you have killers who really feel no remorse, no empathy, 

no conscience—we become objects to them. We are only 

here to make them feel better. It‘s not as if they don‘t know 

it‘s wrong. It‘s just that it doesn‘t matter…. They don‘t 

think about anybody else hurting. They assume that they‘re 

special, they‘re privileged, they‘re different than we are. 

And it‘s still the hardest thing, after all these years of 
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writing about them, for me to imagine someone who really 

doesn‘t feel another person‘s pain.
14

 

In 1959, the Charles Starkweather who killed eleven people on a multi-day rampage had 

a ―totally defeated ego.‖
15

 In 1960, the Caryl Chessman who terrorized Los Angeles 

women was an abused child. But in 1989, the Ted Bundy who killed serially thought he 

was special and privileged.  

 Media portrayals of the relationship between the offender and the legal system 

also illustrate how executed subjects transformed, in the cultural imagination, from 

tormented runts to predatory wolves. Ted Bundy was executed ten years after his 

conviction. Report after report described Bundy as a manipulator who masterminded his 

own defense, laid the groundwork for a protracted and elaborate appeals process before 

he had even been convicted, and teased out and exploited the vulnerabilities of the federal 

and state legal systems. In 1985, just five years after Bundy was convicted, then-governor 

Bob Graham began to accuse Bundy of manipulating the system and, by doing so, 

rendering it ineffective.
16

 Some news reports of Bundy‘s death gave as much space to 

Bundy‘s alleged abuse of the system as they did to his crime: ―Pleasantly handsome, 

piercingly intelligent, he was a master manipulator, a silver-tongued charmer who lured 

women to their deaths, confounded police pursuers and clogged the court system for 

nearly a decade,‖ Time magazine wrote.
17

 ―For 10 years Bundy flouted our system of 

justice, manipulated judges and lawyers, and mocked what should be a sacred 
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institution,‖ Floridian Jack Vanderbleek wrote to the St. Petersburg Times.
18

 The 

Canadian Globe and Mail put it more bluntly: Americans, it wrote, ―are convinced that 

the man who once described himself as ‗the most cold-hearted son of a bitch you will 

ever meet‘ is laughing at [the justice system‘s] impotence.‖
19

 Even Leigh Dingerson, 

Director of the National Coalition to End the Death Penalty, underlined the conception of 

Bundy as a manipulator and said that executing him would be evidence that he had 

manipulated Americans one final time:  

The death penalty, and our tireless pursuit of it, has given 

Bundy what he wanted all along. He‘s a star. He‘s the 

subject of five books and a movie. His name recognition in 

Florida is second only to the governor. He has, the last 

week and much of the last nine years, manipulated the 

press and the nation through what he considers a delightful 

game. If he isn‘t stirred by the game‘s awesome stakes, 

who are the pawns?
20

 

Even though it failed, the left‘s attempts at reverse psychology revealed just how 

pervasive sentiment at the time was that men like Bundy were skilled manipulators of the 

system. Indeed, reporters seemed to go out of their way to interpret Bundy‘s actions as 

evidence of a ceaseless desire for manipulation and control. Bundy‘s request that his 

remains be cremated and spread in the Cascades Mountains, near his childhood home in 

Tacoma, provoked the sense that ―[e]ven in death he is manipulating the system and 

adding the final insult to the families of his victims by willing that his ashes be 

scattered… over the bodies of his many victims that were never found.‖
21

  

                                                 

 

18
 Jack Van Der Bleek, Letter, St. Petersburg Times, February 1, 1989.  

19
 Kirk Makin, ―Bundy Makes Final Bid to Beat the Chair,‖ The Globe and Mail (Canada), April 11, 1988.  

20
 Lee Dingerson, ―The Death Penalty Backfires on Society,‖ USA Today, January 24, 1989.  

21
 Earl Reed, Letter, St. Petersburg Times, February 1, 1989. 



153 

 

At his 1979 trial, Bundy was offered a plea bargain by prosecutors: in exchange 

for pleading guilty to the Chi Omega murders, they would recommend two concurrent 

life sentences and would promise not to extradite him to other states for trials there, thus 

saving him from the death penalty. Bundy initially agreed, on the advice of his attorneys, 

to take the plea. But as the prosecutor announced the plea to the court, Bundy got up and 

began railing against the incompetence of his lawyers. Rather than interpreting Bundy‘s 

complaint of incompetent counsel as evidence that he was an irrational figure—they had, 

after all, effectively saved Bundy‘s life, and he was blasting them for their 

incompetence—commentators saw it as a brilliant strategic move: by complaining of his 

attorneys‘ incompetence while accepting a guilty plea, Bundy was laying the groundwork 

for an appeal of the sentence on the basis of an ineffectiveness of counsel claim. 

Covering Bundy‘s execution, the St. Petersburg Times wrote, ―In his appeals, his 

cockiness and his 1979 refusal to accept a plea bargain that would have got him life in 

prison, he made fun of all of us, legal experts say. ‗He seemed to be taunting the criminal 

justice system, almost daring the criminal justice system to do something,‘ said Steven 

Goldstein, a Florida State law professor. ‗He was arrogant. He was manipulating the 

system and the public and taunting it to do something.‘‖
22

 This sort of talk reflects more 

than just a fear of Bundy‘s violent nature. It reveals a deep-seated fear of smarter-than-us 

criminals. Rather than wonder how the Ted Bundys of the world might be prevented or 

treated once they were caught, the media posed the specter of men who were too 

stubborn, wily, and strong to be treated with anything less than a death sentence. Just as 
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Gilmore called the judges of the state of Utah cowards when they weren‘t executing him 

fast enough, Bundy is seen as a diabolical architect who is so insidious and smart that he 

turns the system against itself. 

Importantly, evidence that Bundy‘s manipulative qualities were symptoms of 

pathology rather than a controllable personality trait were present at the time. Those like 

Bundy who kill without remorse, The New York Times, explained, were found to have 

significant biological differences from normal people:  

New research indicates that the slippery ease with which 

psychopaths lie, twist language and manipulate and destroy 

people in the pursuit of their own ends is associated with 

brain function that differs from that of normal people. The 

psychopath confronts danger or the threat of danger without 

the rise in bodily responses to anxiety that normal people 

would show. Moreover, psychopaths, about 80 percent of 

whom are men, seem to have an unusual pattern of brain 

organization, with the center that controls language 

showing signs of irregular development.
23

 

Even those who weren‘t reading the Times‘s science reporting were likely to see Bundy 

as sick.
24

 Ultimately, though, those invested in securing Bundy‘s death in Florida‘s 

electric chair saw him as fully responsible for his evil deeds. In statements by the 

governors who signed his death warrants, by the public who celebrated his execution, and 

by political commentators who filled the columns of editorial pages, the characterization 
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of Bundy as a pathological manipulator is invoked in justifications for his death. ―Ted 

Bundy is one of the most notorious killers in our nation‘s history, and he has used legal 

maneuverings to dodge the electric chair for 10 years,‖ Florida Governor Bob Martinez 

said when he signed Bundy‘s death warrant. ―Justice has been on hold for a decade, and 

it‘s about time Ted Bundy paid for his crimes.‖
25

 The desire to dethrone Bundy, to make 

him pay, occludes consideration of the pathological origin of his manipulative behavior.  

More than 200 spectators stood outside Florida‘s Starke Penitentiary in the 

predawn hours on January 24, 1989 to await the news that the man who killed somewhere 

between 35 and 100 women in at least five states had been electrocuted.
26

 Some wore t-

shirts that said ―Fry Ted‖ and ―Toast Ted.‖ Others carried signs that read, ―Roses are red, 

violets are blue. Good morning, Ted. We‘re going to kill you,‖ ―I like my Ted well 

done,‖
27

 ―Bundy BBQ,‖ and ―Chi-O, Chi-O, It‘s Off to Hell I Go.‖
28

 Coffee and food 

peddlers wove through the crowds, and a vendor hawked electric chair pins to members 

of the crowd for three dollars apiece.
29

 A campus bar near Florida State, site of several of 

Bundy‘s attacks, offered Bundy fingers and Bundy fries, strips of alligator meat and 

French fries, respectively. A local disc jockey drank Jolt Cola on the air and played songs 

like Peter Gabriel‘s ―Shock the Monkey‖ and Eddy Grant‘s ―Electric Avenue.‖ When 

prison officials finally waved a scarf from the door of the death house, a signal that the 

execution had been carried out, the crowd burst into song, singing, ―Na, na, na, na. Na, 
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na, na, na. Hey, hey. Good-bye.‖
30

 Someone brought and launched fireworks.
31

 Bundy‘s 

execution provided, it seems, a sense of catharsis. And while the magnitude and scope of 

Bundy‘s crimes were significantly greater than Starkweather‘s, part of the anger and rage 

directed at Bundy was directed at a man who had seemed to so cleverly outwit the system 

for ten years. With the exception of James Dobson, who ineffectively used Bundy‘s 

predilection for pornography to advance his anti-pornography movement, no one saw 

Bundy as a failure of biology or society. 

 

The Arrogance of the Modern Executable Subject:  

Punishing Dangerous Individualism  

 

 Through a survey of high-profile death penalty cases, I have attempted to sketch 

out a shifting conception in the nature of the offender who commits heinous crimes. This 

shift is not unique to those sensational cases, like Bundy‘s, that are clearly the worst of 

the worst. The shift I‘ve documented in these high profile cases is also visible in cases of 

a much lower magnitude. In what follows, I examine the way that prosecutors and jurors 

use the specter of dangerous individualism to justify death sentences.  

In Harris County, prosecutors work to cultivate an image of capital defendants as 

manipulators. Following a penalty phase of the trial in which the defense presents 

evidence of the defendant‘s social and biological disadvantages, a prosecutor will 

intimate in his or her closing arguments that the defendant is shrewdly using his 

background to manipulate jurors into voting for a life sentence. Ticking off a list of 
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people, things, or institutions—the defendant‘s parents, his school teachers, the juvenile 

justice system, drugs—a prosecutor will say that the defendant is always blaming 

someone or something else and that it is time for the jury to set him straight. He, and he 

alone, is to blame for his heinous acts, which were committed without reference to the 

impediments he faced. At Lamont Wilson‘s trial, the prosecutor mocked the link his 

defense attorney had suggested between Wilson‘s act of making a homemade weapon out 

of a toothbrush in jail and the childhood deprivations he had suffered:  

What‘s going through your mind every time that toothbrush 

goes up and down on that concrete? Is it going through 

your mind that ―I need counseling?‖ Is it going through 

your mind that ―I just need somebody to love me?‖ Is it 

going through your mind that ―The teacher wouldn‘t 

understand me?‖ Is it going through your mind that 

―Society didn‘t do their job‖? Is it going through your mind 

that ―It‘s all someone else‘s fault‖? Or is it going through 

your mind that ―I‘m going to stick somebody.‖
32

  

Violence, and violent urges, are purely the product of will and any other explanation is 

laughable. The only acceptable, common sense way to describe acts of violence is to 

engage in tautology: offenders kill because they want to kill.  

Prosecutors frequently frame capital defendants as narcissists who don‘t think the 

rules apply to them. They present the murder victim as an obstacle to the defendant‘s 

self-aggrandizing plans. The victim ―got in the way and had to be destroyed,‖ a 

prosecutor will suggest, sarcastically demonstrating, for a moment, the twisted logic of 

the defendant. In these moments, the defendant becomes a sovereign, a person acting 

from a position of having too much, rather than too little (as the defense would have it), 
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power in the world. Ultimately, this rhetoric adds up to a retributive rationale for 

punishment. A vote for death becomes, in the frame created by the prosecutors for 

thinking about punishment, a vote to degrade someone who has placed himself above the 

law, to pull him violently backwards.  

 Jurors who sat on cases that resulted in death sentences often related images of the 

defendant as a small-scale sovereign who manipulated and controlled other people with 

ease. Diane Wallace served on a jury that sentenced a Cuban gang member to death for 

the murder of three young men at a gas station in Pasadena, Texas. She emphasized, in 

recounting the crime that led her and her fellow jurors to sentence the defendant to death, 

that the defendant was the ―executioner‖ in his gang and that he took pleasure from the 

role: ―I think he selected his job. I think he wanted it. He liked killing. People testified 

that he kind of liked it. It took our breath away,‖ she said.
33

 Her fellow juror, Mark 

Reynolds, seconded this view of the defendant as self-aggrandizing: ―This guy thought he 

was from Scarface, gonna be some drug lord kingpin.‖
34

 In considering—and ultimately 

rejecting—a life sentence for the defendant, jurors imagined the defendant as an 

orchestrator of violence in prison: ―If he‘d of went to prison, he‘d have been one of the 

big dogs up on the cell block…. That was what we discussed among ourselves. If we do 

this, he already knows people there, we already know they give information out. It‘s not 

like he‘s in isolation…. I truthfully think he would have [ordered hits on people in the 

outside world] and he would have thought it was wonderful. He‘d have been like, ‗I‘m in 

charge now,‘‖ Wallace explained. A life sentence became, in the eyes of Wallace, 
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Reynolds, and their fellow jurors, an enthronement of sorts—an act of empowering an 

already-powerful man.  

 The portrayal of the defendant as a manipulator, and, in particular, as someone 

who feigns rehabilitation in order to gain the freedom necessary to commit more acts of 

violence, is common in jurors‘ recollections of defendants sentenced to death. Donald 

McCay reluctantly voted to send a black male who killed an Asian convenience store 

owner and his wife during a robbery. For two days, McCay said, he and one other juror 

held out for a life sentence. McCay had been moved by the testimony of a psychologist 

who opined that the extreme deprivation suffered by the defendant as a child contributed 

to his violent act. That testimony, McCay said, confirmed his own experience. His wife 

had a cousin who adopted three girls whose parents were sentenced to prison. Despite his 

cousin-in-law‘s best efforts, two of those girls ultimately ended up getting into trouble. 

Likewise, the principal at McCay‘s son‘s school adopted a boy who witnessed a drug-

related murder at a young age and, despite being exposed to a healthier environment in 

middle childhood and early adolescence, began dealing drugs himself. ―Certain things 

happen to you as a youth, and you‘re imprinted, you‘re going down a path,‖ McCay said. 

The defendant‘s background—his mother was a prostitute whose boyfriend pistol 

whipped her to death in front of the defendant when he was seven—took away the 

opportunity for the defendant to become a well-adjusted, law abiding citizen, McCay 

argued to his fellow jurors. ―To this day, I still don‘t think this [crime] was his choice.‖  

 Ultimately, however, McCay voted for death. To this day, McCay is unsure 

whether he switched simply to end the immense pressure he was under from his fellow 

jurors or because he experienced a genuine conversion to their way of thinking. What is 



160 

 

clear, however, is that McCay has come to describe the defendant, whom he argued was 

―imprinted‖ at an early age, in ways that emphasize the defendant‘s intellectual abilities, 

power, and control. ―He probably had an IQ of 150,‖ McCay said. Jurors examined the 

defendant‘s writing from time he spent in a home for troubled boys. He had written, 

McCay says, an essay full of platitudes—expressing his desire to reform his ways and 

become a good person. But those words were interpreted by the jury as disingenuous, as a 

manipulative use of his intelligence. ―You could see how smart he was. He had figured 

out if he was nice he could get out,‖ McCay said. ―He started out a troublemaker. Then 

he became a model student. Then he gets out and he‘s back to his old habits. The 

interpretation was that he pretended to change to get out. Even in county lockup 

[awaiting the trial McCay served on], they talked about how he started out bad, was an 

altar boy again, then reverted again.‖ The image of a small-scale sovereign manifests 

itself, again, in McCay‘s account of the defendant‘s behavior in lock-up: ―He turned 

other prisoners in there into his slaves. They did his laundry for him. They did this, they 

did that. They were scared to death of him.‖  

 The immediate circumstances of the crime also bothered McCay in a way that 

suggests that evidence of calculation and contemplation in the commission of the crime 

can override, in the decision to sentence someone to death, evidence of a more general 

worldview shaped by deprivation and neglect. The defendant in McCay‘s crime had shot 

the owner of the store because he was not moving fast enough—a heat of the moment 

decision, McCay said. When the store owner fell onto the ground, he fell upon a switch 

that locked the front door. The defendant shook the door, pointed the gun at the store-

owner‘s wife, and demanded that she unlock it. She did. But the defendant did not simply 
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leave. He tested the door to make sure it was unlocked. ―Then he walks all the way back 

across the store and basically executes her,‖ McCay recalls. He distinguished between the 

hot-blooded killing of the store owner and the cold ―execution-style killing‖ of the store 

owner‘s wife. If the defendant had not walked all the way across the store, pointed the 

gun at the wife‘s face, and pulled the trigger, McCay says he would never have changed 

his vote to death: ―I would still be sitting there arguing with [the other jurors]. Even if he 

had shot from the door when it was still locked. But it was just too calculated.‖
35

  

 

Popular Culture and the Death Penalty 

 The revival of the death penalty, I have shown, was a response to a larger 

valorization of individual approaches to social problem solving. Because its global past 

was associated with the exercise of monarchical sovereignty and its history in the United 

States was linked to a tradition of self-help vigilantism, the death penalty rhetorically 

embodied a personal solution to social problems. But if the death penalty invoked 

positive associations with individualism, it was also a response to a larger fear of the 

consequences of unchecked individualism that grew concurrently with the revival of the 

death penalty. As I have just shown, those considered the most executable were those 

who seemed selfish, strong, and supercilious. Their violence represented, in a way, a 

narcissistic exercise of sovereignty over the world—an assertion of unearned privilege.  

 A problem thus emerges. How can deliberate violence express at once the triumph 

of salutary individualism when meted out by the state and the nightmare of dangerous 

individualism when meted out by individuals? In what follows, I argue that popular 
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representations of the death penalty in the last twenty years have worked to answer that 

question in three ways: first, by metaphorically representing the killing state as a father 

whose violence was guided by a mythically simple code; second, by demonstrating that 

more collective, penal welfarist responses to heinous crime cultivated, rather than cured, 

the dangerous individualism that the death penalty aimed to quash; and third, by 

depicting the application of the death penalty as an act that helps white inmates transform 

themselves into morally good men. The imminence and exercise of state violence, 

popular culture suggested, catalyzed an organic transformation of anti-social, lawless 

villains into morally traditionalist, contrite heroes.   

In distinguishing the salutary individualism of state violence from the toxic 

individualism of offender violence, popular culture reveals important links between 

socially conservative traditionalism and libertarian individualism. That which makes 

salutary individualism salutary is its link to white fatherhood, the source of authority in a 

socially conservative, paternalistic vision of the good life. That which makes toxic 

individualism toxic is its link to penal welfarism, a progressive approach to crime control 

that was part of a more egalitarian vision of the good. Popular narratives about the death 

penalty ultimately depict state violence as a freedom-loving means to achieving an end 

that is, in actuality, reactionary.  

 

Harnessing the Salutary, Purging the Dangerous: 

State Killing as Salutary Individualism 

 

 In the 1970s and 1980s, a spate of films depicted a bureaucratic, liberal state that 

had become dangerously detached from the needs of everyday people. An iron cage of 

procedures kept the state from effectively pursuing and neutralizing threats to the public. 
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The result was a world that was becoming overrun with crime. Partly a response to a 

series of Supreme Court decisions that had expanded the rights of those accused of crime, 

films like Dirty Harry, Death Wish, and Batman all featured vigilante heroes who 

responded to a world turned upside down by heinous crime by launching one-man 

campaigns against social menaces.
36

 With their ability and willingness to use physical 

violence to achieve order and justice, each of these men personified the death penalty, 

which was no longer available to states in the mid-1970s and was used relatively rarely in 

the early 1980s.  

While these films depicted salutary individualism as a response to bureaucratic 

impotence, they also revealed the fear that these vigilante figures were one step away 

from the dangerous individualism they had set out to eradicate. Each of the vigilante 

heroes in these films leads a life that does not resemble the traditional ideals—the nuclear 

family, the tranquil home—he protects. His violence, at times, risks slipping from 

controlled retribution to sadistic revenge. These films, in other words, register the 

dilemma that attends Americans‘ attraction to individualist and repressive responses to 

social problems: the individualism and violence of vigilantes risk transforming them into 

anti-social demagogues.
37
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In the 2000s, Dexter emerged as a new spin on the vigilante tale that, I suggest, 

attempted to resolve this dilemma by wedding white, paternal authority to vigilante, 

individualist violence. Dexter is the immensely popular television series that premiered in 

2006 on the Showtime cable television network and quickly became the most watched 

dramatic television series in the network‘s history.
38

 Its popularity caught the attention of 

mainstream television networks: CBS began broadcasting edited versions of the show in 

2008. The series follows the adventures of Dexter Morgan, a 35-year-old forensic 

scientist at the Miami Police Department who also happens to be a vigilante killer. 

Traumatized by violence as a toddler (he watched members of a drug cartel lethally 

dismember his mother with a chainsaw), Dexter was adopted by Harry Morgan, the 

police officer who found him sitting in a pool of his mother‘s blood. As Dexter grew, he 

exhibited signs of psychopathology, seeing hollowness and pretense in social norms, 
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feeling no emotional response to most stimuli, and finding only temporary relief from an 

overwhelming sense of emptiness in killing neighborhood dogs. Recognizing and 

accepting his son‘s inevitable destiny as a murderer, Harry channeled Dexter‘s dark 

urges, teaching him how to kill violent criminals who have escaped justice through the 

ineptness and loopholes of the criminal justice system. In episode after episode, Dexter 

uses that training and the resources available to him as a forensic scientist in the Miami 

Police Department to investigate, stalk, and eventually execute killers whose cases have 

slipped through the cracks of a well-meaning, but inefficient system. Trained by law 

enforcement, beholden to a moral code drummed into him by his father, and committed 

to killing the most dangerous criminal offenders, Dexter personifies the killing state.  

Dexter is unique, though, in that it resolves the anxieties we have about dangerous 

individualism and the killing state. Dexter is, after all, a psychopath who openly derives 

pleasure in the killing he commits. His urge to be violent and his rogue individualism 

uncomfortably resemble, at times, those of the killers he is punishing. ―Are societies who 

solve problems through violence messed up and sadistic like Dexter? Do we risk 

becoming consumed by the violence we mete out?‖ the show seems to ask. The answer, 

however, is a reassuring ―no.‖ Dexter metaphorically depicts our collective adoption of 

the death penalty in the 1970s as an act that, when done properly, plays down the moral 

authority of the state, purges individualism of its selfish and immoral tendencies while 

retaining its power and efficacy, and re-imagines the exercise of state power as the 

exertion of rogue parental authority over a chaotic world. The learned and, eventually, 

intuitive influence of patriarchal wisdom, authority, and duty distinguishes Dexter‘s 

salutary individualism from the dangerous individualism he crushes. The death penalty, 
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rhetorically superintended by father figures, reclaims individualism for the forces of 

good: as strong individuals, fathers create the conditions in which the embattled, 

traditional family and the moral subjects it produces can return to their rightful place at 

the center of the polity. The result is a vision of the death penalty as an indicator of a 

world in which the sovereignty of the father has replaced the sovereignty of the 

democratic state. 

 

Desire and Revulsion:  

Dexter as a Personification of the Killing State’s Virtues and Vices 

 Dexter embodies the what and the why of the contemporary American death 

penalty. His method of killing executable subjects loosely resembles the contemporary 

protocols used by states to kill condemned inmates via lethal injection.
39

 He incapacitates 

his victims with a syringe filled with tranquilizer. While they sleep, Dexter disrobes 

them, lays them on a long table, and wraps them tightly in shrink wrap. When they 

awake, Dexter ritualistically cuts his victims‘ cheeks, takes drops of their blood and puts 

them on slides, and then makes sure they know why they are about to be killed. Once the 

victims are given the chance to speak, Dexter stabs them through the shrink wrap. As in 

contemporary execution protocols, the emphasis is on killing as neatly and efficiently as 

possible. The shrink wrap contains the messiness of the killing, and Dexter‘s reduction of 

his victims to blots on slides adds a veneer of the scientific to his executions. Dexter‘s 

reason for killing also resembles contemporary justifications of the state as dangerously 
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paralyzed by bureaucracy and procedure. In nearly every episode, we learn more about a 

legal system that lets murderers run amok. The ―solve rate‖ for murders in Miami is 

about twenty percent, Dexter tells us in the first episode, making it a great place to hone 

his craft. ―Florida prisons kick free 25,000 inmates a year,‖ Dexter tells us. ―They don‘t 

do that for me, but sure does feel like it. I search for the ones who think they‘ve beat the 

system. They‘re not hard to find.‖
40

 Whether it is from rules that enable criminals to beat 

the system or a generalized reluctance to restrict the freedom of bad people, the state is 

shown, time and again, destabilizing the world. Dexter‘s violent response—direct, 

unimpeded by the bagginess of complex rules or liberal squishiness—becomes the 

solution to the problem.  

But if Dexter embodies the death penalty, he also embodies fears about dangerous 

individualism that surround the use of the death penalty. Indeed, in the show‘s very first 

episode, Dexter sets himself up as the stock image of the psychopath that has been 

disseminated to the American public in fictional and nonfictional texts of recent 

decades.
41

 Zipping down one of Miami‘s waterways in the boat he uses to dispose of his 

victims‘ bodies, Dexter matter-of-factly introduces himself to us in voice-over narration: 

―My name is Dexter. Dexter Morgan. I don‘t know what made me the way I am, but 

whatever it was left a hollow place inside. People fake a lot of human interactions, but I 

feel like I fake them all, and I fake them very well.‖
42

 Normal human desires and 

behaviors seem foreign and pointless to him. ―I don‘t understand sex,‖ he tells us. ―Not 
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that I have anything against women. And I certainly have an appropriate sensibility about 

men. But when it comes to the actual act of sex, it always just seems so undignified.‖
43

 

Dexter is a self-proclaimed other, a being who feels estranged from mainstream 

understandings of what it means to be human.  

Dexter registers a fear that control can easily slip into repression, and the 

responsible use of violence can easily become acts of sadism and megalomania. His 

incapacity to feel, he tells us, is accompanied by a compulsion to kill that he cannot 

control. ―Tonight‘s the night,‖ he tells us as he stalks a victim in the first episode. ―It‘s 

going to happen again and again. Has to happen.‖
44

 Rather than meeting a social end, 

violence sometimes appears to use Dexter to meet its own ends. The killing state, in other 

words, may become akin to the pathological figures it kills: ―Soon you‘ll be packed into a 

few neatly wrapped Heftys and my own small corner of the world will be a neater, 

happier place. A better place,‖
45

 Dexter taunts one executable subject before killing him. 

Dexter‘s urge for neatness and control seems pathological at times. ―It helps me control 

the chaos,‖
46

 he explains to us as we see him running his fingers along the edges of his 

slide collection, each slide marked with a drop of one of his victims‘ blood. Who is 

Dexter, after all, to reduce others to slides that he periodically touches to feel in control of 

the world? Who is Dexter to make life-and-death decisions unilaterally? Vigilante power 

brings about a sense of security, but it can also provoke the anxiety that it might be  

abused for personal ends. 
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 Dexter, then, represents our greatest hopes and our greatest fears about the death 

penalty: in killing murderous criminals who wreak havoc in the world, he heroically 

demonstrates that individualism and violence are linked and necessary cures to the 

disease of disorder. But in taking sadistic pleasure in killing murderous criminals, Dexter 

registers our fear that the cure may be worse than the disease. Dexter‘s obsession with 

control and the pleasure he takes in administering punishment call into question the line 

between violence that brings control back into the world and violence that sows disorder. 

As an embodiment of the American death penalty, Dexter reveals what we love about 

state violence: its powerful demonstration of control over the world, its immunity from 

charges of inefficacy. But he also signals what we fear about it: its addictive qualities, its 

tendency to make its administrators and the public less empathetic and more egotistical.
47

  

 

Focus on the Family  

In response to this conundrum, the show portrays the family as an institution in 

which, thanks to the wisdom of strong fathers and the privacy of the home, egotistical, 

violent instincts can be identified and channeled in productive ways. The show lays out 

this vision in three major ways: first, by showing us how Harry transforms Dexter from a 

psychopath destined to kill into a quirky, unique anti-hero who combines the gall of the 

psychopath with the discipline of the soldier; second, by depicting, the horrible effect that 

growing up in state custody had on Brian, Dexter‘s separated-at-toddlerhood, similarly 
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psychopathic brother; and third, by indicting therapeutic models of self management that 

are often offered as extra-familial solutions to social problems.  

 

Familial Solutions to Social Problems: From Paternal Governance to Moral Agency 

Through his relationship with Harry, Dexter learns that ascetic self-restraint is not 

abject submission to an authoritative moral order. It is, instead, a means to a more 

liberating end: one in which individual potency is strengthened rather than diminished. 

As we have seen, Harry recognizes that Dexter is a psychopath early in life, noting his 

son‘s fetishistic interest in death and his indifference to others‘ emotions. As the series 

progresses, the story behind Dexter‘s compulsion gradually unfolds. Through a series of 

flashbacks, we see the origins of Dexter‘s violent urges and his father‘s recognition that 

they are hardwired. In one scene, Harry shows Dexter an MRI comparison between a 

serial killer‘s brain and Dexter‘s brain: 

HARRY: (Showing Dexter medical slides) Check out 

this brain. This one belonged to a serial 

killer executed last month. Killed eleven 

women, then he really snapped. Killed his 

wife, two kids, and the neighbor‘s dog.  

DEXTER: Why are you showing me this? 

HARRY: Look how much smaller the right 

hemisphere is. This guy sure doesn‘t process 

a lot of emotions, huh? And you see all this 

activity in the sub-cortex region? That‘s 

where feelings of aggression and violence 

come from.  

DEXTER: Why are you… 

HARRY: Because look: it‘s exactly the same as your 

brain, Dex.
48
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Harry recognizes this harsh reality, but he refuses to abandon his son. Instead, he works 

to channel Dexter‘s murderous urges by training him to kill only other killers. Ascetic 

self-restraint, Dexter learns, is key to his survival and, by implication, his capacity to self-

actualize. Harry teaches Dexter to fake social interactions, intervening when his son 

exhibits unfeeling, antisocial responses to others and instructing him about what the 

proper response should be. Through the self-denying performance of adherence to 

traditional social norms, Dexter ironically learns how to enable his pathological urge to 

kill.  

 Harry further inculcates ascetic self-restraint by giving Dexter a three-point code 

that he must follow in determining when and how to kill. Dexter must ensure that those 

he kills are beyond all doubt guilty of murder. (―My father taught me one thing above all 

others: to be sure,‖ Dexter tells us as he confirms the guilt of a prospective victim.
49

) 

While he may kill to satisfy his sadistic impulses, he must only kill when doing so will 

save lives. (―As a cop, I only shoot my gun to save a life,‖ Harry instructs a young Dexter 

in a flashback. ―That‘s a code I live by. Killing will serve a purpose. Otherwise it‘s just 

plain murder. You understand?‖
50

) And finally, Dexter must not use his violence 

impulsively or in order to settle personal scores. (―Harry‘s first rule was don‘t get 

emotionally involved,‖ Dexter informs us.
51

) On many occasions, Dexter has the desire 

and opportunity to kill those who annoy him: the next door neighbor whose neglect of her 

ever-barking dog keeps him and his girlfriend‘s family up all night; his girlfriend‘s ex-

                                                 

 

49
 Dexter, Episode no. 102 (―Crocodile‖), first broadcast October 8, 2006 by Showtime. Directed by 

Michael Cuesta and written by Clyde Phillips. 
50

 Dexter, Episode no. 103 (―Popping Cherry‖), first broadcast October 15, 2006 by Showtime. Directed by 

Michael Cuesta and written by Daniel Cerone. 
51

 Dexter, Episode no. 110 (―Seeing Red‖), first broadcast December 3, 2006 by Showtime. Directed by 

Michael Cuesta and written by Kevin R. Maynard. 



172 

 

husband whose harassment of her is escalating; the cop-killing drug kingpin whose 

serendipitous presence in a restroom gives Dexter an opportunity to rid the world of him. 

He resists each of these incitements to violence successfully, demonstrating his fidelity to 

Harry‘s code. ―I can‘t kill this man. Harry wouldn‘t want it,‖ Dexter says in one 

particularly tempting situation.
52

 

 The series repeatedly and favorably contrasts the unique kind of freedom that 

Dexter gets from self-denial and submission to his father‘s prescriptive authority to the 

false freedom of those who kill without a code. In each of the first three seasons of the 

show, Dexter encounters a tempter or temptress who temporarily leads the hero to see 

freedom as license and see his father‘s prescriptions as inimical to freedom. Each of these 

figures discovers Dexter‘s dark secret, offers him acceptance and companionship, and 

promises him a sense of intimacy and liberation that Harry‘s code does not permit. But 

each tempter eventually engages in acts of egotistical, codeless violence that repulses 

Dexter, who ultimately kills the companion and reaffirms his allegiance to Harry‘s code.  

In the first season, Dexter encounters his first tempter: a serial killer in Miami. 

Dexter eventually learns, though, that the killer is his long-lost brother, Brian. Brian‘s 

carnage has been, Dexter learns, a carefully-orchestrated ruse designed to pique Dexter‘s 

attention, teach Dexter about his forgotten past, and, finally, invite Dexter to reject his 

adopted family and take up a life of violence with him. Brian‘s violent acts reflect excess, 

self-indulgence, and ego. After he kills Miami prostitutes, we learn, Brian drains them of 

their blood, cuts their remains into precise, equal segments, and freeze-dries them. The 
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form of his violence evinces an obsession with aesthetic control over the world, his 

victims becoming part of a hand-crafted menagerie of perfect, stable objects. ―Your 

imperfection is what saved you the first time,‖ he tells a victim whom he initially by-

passed, but who he eventually realizes must die because she might blow his cover. 

―Saved me from what?‖ she asks, frightened. ―True artistry,‖ he responds. ―The message 

of my work is not in the product itself, but rather in the presentation—that wrinkled flesh 

on your radiocarpal joint is far from perfect. It‘s quite unsightly.‖
53

 Here we have the 

specter of the egomaniacal, monstrous individual: seeing the world, selfishly, as his 

palette; unilaterally and unjustly determining who lives and who dies; and killing for art‘s 

sake.  

Dexter, by contrast, ignores aesthetic considerations in going about his work. He 

cuts up his victims, places them in Hefty bags, and tosses them over the side of his boat 

into the Atlantic in the deep of the night. Brian, meanwhile, leaves his victims, his 

artwork, on display in public areas. Dexter only takes one trophy from his victims—a 

slide of their blood—which he hides inside his apartment‘s air conditioner. Brian sends 

his trophies, fingertips frozen in an ice block, to the police to taunt them while they are 

investigating the murders he has committed. The openness, then, with which Brian does 

his violence makes him an unapologetic, unrestrained, selfish figure who diabolically 

sees the world as belonging to him.  
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Distrust of Extra-Familial Solutions to Social Problems:  

The State as a Failed Father 

 

The contrast between Brian and Dexter not only serves to identify the father-led 

family as the institution best equipped to liberate the virtues and contain the excesses of 

individualism; it also serves to indict the state‘s capacity to do the same. While Dexter 

was being raised in a family, Brian, we learn, was dumped in a state hospital. ―He was 

institutionalized for anti-social personality disorder. At 21, they said he was cured. They 

released him,‖ Dexter‘s colleague in the Miami Police Department tells him as they are 

closing in on Brian. When Dexter and Brian do finally meet and discuss their past, Brian 

provides more details about what happened when they were separated by police at the 

scene of the crime they both witnessed as toddlers:  

BRIAN: You‘re trapped in a lie, little brother. The 

same lie they tried forcing me into.  

DEXTER: They? 

BRIAN: Doctors, therapists, group leaders—what a 

family they were. 

DEXTER: You were never put up for adoption. 

BRIAN: Afraid not. You were three, a little bird with 

a broken wing. First cop on the scene: Harry 

Morgan. He wanted to make you all better. 

But me: you could see it in his eyes—all he 

saw was a fucked up kid. They all did. So 

they locked me up. 

DEXTER: I didn‘t even know you existed. 

BRIAN: Of course you didn‘t. Harry wanted to keep 

you all to himself. And while you were 

being raised by the Morgan family, I only 

had the memory of family. Imagine how I 

felt when I tracked you down and 

discovered you were exactly like me. I know 

what you‘ve been going through all these 

years. The isolation. The otherness. The 

hunger that‘s never satisfied. You‘re not 
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alone, Dexter. You can be yourself, with me. 

Your real, genuine self.
54

 

 

We, of course, are acutely aware that Dexter has not been as isolated as Brian. Indeed, the 

difference between the disciplined, morally justifiable violence of Dexter and the florid, 

immoral violence of his brother is stark. We have seen how Harry constantly imparted to 

Dexter a sense that, while Dexter was different, he was not alone. This kind of 

unconditional love, coupled with discipline, is what Brian, raised by ―doctors, therapists, 

group leaders‖ never had. State actors‘ investment in Brian could never be as genuine or 

effective as Harry‘s investment in Dexter was. ―Locked up‖ in the pitiful excuse for a 

family that the state‘s social services agency provides, Brian grows into the twisted, 

perverted artist who paints the world with the blood of innocent victims. By contrasting 

the fates of Dexter and Brian, two separated-at-toddlerhood brothers who both witnessed 

a heinous crime that imparted in both of them an urge to kill, the show suggests that the 

father, rather than the state, is best able to contain dangerous individualism and, indeed, 

convert it into something salutary.  

 

Distrust of Extra-Familial Solutions to Social Problems: The Evils of Psychology 

 The state‘s ineffectiveness often lies, the show suggests, in its reliance on 

psychological expertise and therapy rather than retribution or incapacitation to prevent 

and treat social problems.
55

 Harry does more than simply train Dexter to channel his 
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pathological instincts. He works hard, when Dexter is young, to keep state psychiatrists 

and psychologists from discovering that his son is a psychopath. Various storylines in the 

show justify Harry‘s distrust of psychology. Therapeutic forms of behavioral 

management, the show frequently reveals, often encourage dependency rather than 

autonomy, require copious amounts of self disclosure, and revolve around the 

dangerously narcissistic search for an authentic self. In the first season, Dexter stalks and 

kills a psychiatrist who abuses his position as a psychotherapist by convincing vulnerable 

middle-aged women to kill themselves. In the second season, Dexter witnesses the failure 

of self-help literature. Seduced by new age, popular psychology books that encourage an 

openness to the universe through positive thinking, Angel Batista, one of Dexter‘s 

colleagues at the Miami Police Department, cannot recognize the warning signs that a 

woman he is dating is mentally ill until she falsely accuses him of rape.  

But the show‘s most important indictment of psychology is articulated in the main 

story arc of its second season. As Dexter flirts with an attempt to overcome his addiction 

to killing through therapy, the show suggests to us that psychotherapeutic models of self-

management only exacerbate the egotism that is at the heart of dangerous individualism. 

To cope with his urges, Dexter poses as a heroin addict and begins attending addicts 
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anonymous meetings, which he instinctively finds depressing: as addict after pathetic 

addict discloses the intimate details of her personal life to strangers, Dexter tells us that 

every testimonial follows the same, predictable script: ―No self-control, lost everything, 

trying to stop. Same whiny story for over ten minutes. Feels like ten hours.‖
56

 As 

someone whose father has instilled in him a capacity for controlling how, if not whether, 

he acts on his addiction, Dexter doesn‘t recognize the powerlessness he hears in these 

testimonials. His initial aversion to self-disclosure, however, is softened by Lila, a 

woman in the group to whom he finds himself attracted.  

Under the guise of helping Dexter overcome his addiction, Lila encourages 

Dexter to adopt a perspective of moral relativism. Testing her tolerance for his dark 

urges, Dexter takes Lila to a morgue filled with the remains of a serial killer‘s murder 

victims. Expecting to find Lila horrified by what she sees, Dexter is astounded when she 

does not react in horror. ―You‘re not disgusted, appalled, horrified?‖ he asks her 

incredulously as she walks among the gruesome remains. The person who committed 

these murders, Lila tells Dexter, ―is a person just like you and me. And like you, Dexter. 

We‘re all evil, Dexter. And we‘re all good.‖
57

 Lila‘s rejection of a dichotomy of good 

people and bad people enchants Dexter: ―I thought I closed the door to anyone ever 

seeing me for who I am,‖ he confides in the viewer. ―But this woman sees me. She 

doesn‘t know it, but she‘s looking behind the mask, and she‘s not turning away.‖
58
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Dexter finds this radical acceptance of his darkest impulses, something he never fully got 

from Harry, liberating and intoxicating.  

Lila sees therapy as an exercise in acquiring self-knowledge rather than self- 

discipline. When they first begin to spend time together, she teases Dexter:  

LILA: You haven‘t the first idea of who you are, 

have you? Dexter, meet Dexter. I‘m going to 

help the two of you get to know one another. 

DEXTER: That doesn‘t really seem necessary.  

LILA: The first step to recovery is accepting who 

you are. 

DEXTER: I thought the first step to recovery was 

admitting you have a problem. 

LILA: And before you can accept who you are, you 

have to know who you are. So that‘s our 

first job. You‘re going to tell me all your 

deepest, darkest secrets.
59

 

 

Lila advocates radical self-acceptance and thorough self-disclosure in response to the 

problem of addiction. The goal is not to follow self-denying strategies to avoid 

problematic behavior; it is, in her approach, to identify an authentic self who has been 

heretofore repressed. This is why, then, Lila sees self-acceptance, rather than objective 

self-criticism, as the first step to recovery. Dexter is skeptical (Lila ―plays a little fast and 

loose with the twelve steps,‖ he tells Rita
60

), but self-acceptance, he discovers, makes him 

feel attached to others: ―Lately there are these moments when I feel connected to 

something else, to someone, and it‘s like the mask is slipping, and things, people who 

never mattered before are suddenly starting to matter. It scares the hell out of me,‖ he tells 
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the recovery group in a moment of epiphany.
61

 Belonging to a community—and the 

interdependence that implies—is becoming increasingly attractive to the normally 

detached and alienated Dexter. Tantalized by the possibility of no longer being an 

outsider, Dexter decides that he has ―been living in a cloud way too long.‖
62

  

 Dexter‘s association with Lila marks the beginning of a slow process of moral 

degradation. The more accepting and open he is about his dark urges, the more Dexter 

wanders away from Harry‘s code, lowering his standards for violence and putting himself 

in positions where his emotional interest in a case clouds his judgment. Lila‘s advocacy 

of a radical self-acceptance manifests itself in reckless, selfish, narcissistic acts. She 

eventually learns that Dexter‘s addiction is not to heroin but to murder, and she becomes, 

unsurprisingly, more attracted to Dexter. She begins to lash out violently at innocents 

when she does not get her way. When she kills someone who has also uncovered 

Dexter‘s true nature and who threatens to unmask him, Dexter realizes that he must kill 

her. The security offered by Harry‘s asceticism trumps the reckless pleasures of Lila‘s 

hedonism. Harry‘s code achieves an optimal balance between freedom and security, 

allowing Dexter to deploy his dark self in a way that enables him to coexist with his 

community. Lila‘s licentiousness, by contrast, destroys that balance, emphasizing 

freedom at the expense of security. Just as he saw his brother Brian as a ―there but for the 

grace of Harry go I‖ figure, he comes to see Lila, he tells us, as a ―deeply mutated 
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version‖ of himself,
63

 one whose narcissistic need to kill and possess the world through 

violence is unchecked by a code. Dexter ritualistically kills Lila, telling her, just as he 

stabs her, ―You taught me to accept what I am and to trust in the one thing I know with 

absolute clarity.‖
64

 The ―one thing‖ that Dexter knows with absolute clarity is Harry‘s 

code, which prescribes isolation rather than togetherness, autonomy rather than 

dependence.  

 In her interactions with Dexter, Lila perhaps best typifies the show‘s unremitting 

hostility to psychology. While representations of therapy span the spectrum of 

psychology, from its most popularized and unregulated to its most institutionalized 

forms, they all share a crucial common denominator: those ―treated‖ are incited by the 

psychological figure—whether it be a self-help book, an addicts anonymous group 

sponsor, or a practicing psychiatrist—to disclose forbidden, dark, or socially 

unacceptable desires. The act of self-disclosure imbues subjects with a false sense of 

control over their lives and their demons. In reality, though, self-disclosure makes them 

more susceptible to negative internal and external influences, convincing them to value 

their dark desires no matter what their content and give others valuable information that 

can be used, treacherously, to manipulate them. In Dexter, psychology incites immoral 

behavior by legitimizing dark instincts as an authentic, and thus inherently valuable and 

good, part of the self. And it diminishes the patient‘s autonomy by making empowerment 

contingent on the presence and support of others.  
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By advocating an uncritical self-acceptance, the show suggests, psychology may 

encourage the egotism that prosecutors and jurors use to describe executable subjects. 

But self-acceptance alone is not linked to dangerous egotism. Dexter is our hero, after all, 

and we appreciate, if a bit uneasily, his declaration, ―I‘m a killer. That‘s something I 

can‘t control. [I] accept what I really am.‖
65

 We find pleasure in his vigilante killing, not 

simply because he targets executable subjects, but because he evinces an abnormal, yet 

tantalizing, gall. What is indicted, then, is not self-acceptance, per se, but therapeutic self-

acceptance that requires disclosure of the self to others and advocates an uncritical 

acceptance of dark impulses. Indeed, self-acceptance that happens in the context of the 

father-led family preserves the potency of Dexter‘s dark urges while tempering their 

excesses. Harry teaches Dexter ascetic restraint and reticence. He learns not simply a 

code for determining who lives and who dies, but a code for passing as normal in day-to-

day life. The performance of social rituals that Dexter finds meaningless—going bowling 

with his friends from the police station, spending time with his sister, passing out 

doughnuts to his coworkers—becomes a form of discipline and self-denial, a false front 

that disguises Dexter‘s true self. Through the maintenance of tight control over the 

secrets that lie within the self, a manifestation of a larger sense of distrust of people and 

institutions outside of the nuclear family, Dexter is able to find an optimal balance 

between his own individual needs and those of the society that he lives in, acting in ways 

that protect the core of both. Indeed, what Dexter learns, time and again in the series, is 

that it is through secrecy that he can be true to himself. That self-protection is both 
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practical and philosophical: keeping his secrets from others minimizes the chances others 

have to interfere with his dirty work, but it also keeps others from violating his autonomy 

and corrupting his code.  

 

A Bildungsroman for the Killing State:  

Dexter’s Transformation into a Sovereign Father 

 

The normal desires and instincts that Dexter initially pretends to adopt become, 

over time, authentic. In the climax of the first season, Brian lures Dexter to their 

toddlerhood home. Sitting at their old dining room table, his mind suddenly flooded with 

repressed memories of Brian and their pre-traumatic past, Dexter is tempted to abandon 

his father‘s code, join forces with Brian, and let loose an unrestrained, violent self in 

order to achieve total freedom. He and Brian talk: 

BRIAN: You can be yourself around me. Who am I? 

DEXTER: A killer. Without reason or regret. You‘re 

free. 

BRIAN: You could be that way too. 

DEXTER: But the code. 

BRIAN: Dex, you don‘t have a code. Harry did. Now 

he‘s been dead ten years. He‘s been sitting 

on your shoulder like Jiminy Fucking 

Cricket. You need to embrace who you are 

now. 

DEXTER:  I don‘t know who I am. 

BRIAN: Course you don‘t. You‘ve been away from 

your family since you were three. But I‘m 

here now. I can help you. We can take this 

journey together.
66

 

 

Brian suggests that freedom is a state of living ―without reason or regret.‖ Brian links 

licentious violence to self acceptance, authentic selfhood, and intimacy that can only be 

                                                 

 

66
 Dexter, Episode no. 112 (―Born Free‖), first broadcast December 17, 2006 by Showtime. Directed by 

Michael Cuesta and written by Daniel Cerone and Melissa Rosenberg.  



183 

 

experienced among those who have refused to repress their Dionysian urges. Dexter 

temporarily finds it hard to see how he could drive ―away a brother who accepts me, sees 

me, for an adopted sister who‘d reject me if she knew.‖
67

  

But an equally authentic, emerging sense of obligation to his sister, however, 

keeps Dexter from giving into the temptation to abandon his rule-bound life for one of 

unchecked violence. In the dramatic finale of the show‘s first season, Dexter kills his 

brother in order to incapacitate the threat Brian poses to his stepsister. By choosing his 

morally mainstream, adopted sister over his sadistic, biological brother, Dexter reveals 

that pro-social values of loyalty, compassion, empathy, and familial duty—initially 

adopted disingenuously in order to survive—have become naturalized in him to an 

extent. His father‘s influence has done more than simply channel his sadistic urges; it has 

transformed him morally—something that Dexter, his father, and the audience had 

previously thought impossible.  

A similar transformation happens in Dexter‘s romantic life. As the series 

progresses, Dexter begins finding that affecting the pretense of a traditional, domestic 

lifestyle and normalcy that he initially bemoans actually transforms him into someone 

who finds the domestic sphere of the nuclear family a source of empowerment that is 

intrinsically valuable and enjoyable. At the end of the second season, Dexter has to make 

a choice between his traditional girlfriend, Rita, a single mother Dexter had been courting 

to appear more normal, and Lila, his hedonistic, selfish lover. Domesticity initially 

seems, like all social arrangements, painful for Dexter. Lila is everything that Rita is not: 

childless, artsy, irreverent, self-confident, and, most important, dark like he is. Her sexual 
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adventurousness, her penchant for violent, rough sex, and her lack of inhibition stand in 

stark contrast to Rita, whose relationship with Dexter initially works because, as a victim 

of past sexual trauma, she has little or no interest in sex (indeed, when they do have sex, 

it is cautious, disciplined, slow, gentle, and romantic). But as Dexter‘s relationship with 

Rita progresses, he gradually begins to see her as a source of stability and comfort: ―I‘ve 

come to appreciate the comfortable moments with Rita, the easy, quiet moments. This… 

might be better,‖ he tells us at one point.
68

 At another point, he remarks, ―Right now, all I 

can think about is the smell of Rita‘s kitchen, the breathy cadence of her sleepy children, 

the warmth of her flesh.‖
69

 He gradually begins assuming a fatherly relationship with 

Rita‘s preteen children, teaching them games, attending their school functions, 

disciplining them when they step out of line. At the end of the first season, as we‘ve seen, 

Dexter kills Lila and returns to Rita, rejecting a sexually and morally undisciplined life 

for a traditional, domestic lifestyle. Thus, Harry‘s tutelage has not simply contained or 

channeled Dexter‘s violence; it has transformed Dexter into a wise sovereign who rejects 

the excesses of individualism and its arrogant assumption of the subject as the center of 

the universe. As a personification of the killing state, Dexter reveals a collective 

imagining of the death penalty as a quiet marshalling of personal power for familial and 

social ends.  

The killers Dexter targets reveal his emerging political and social agenda. 

Fatherhood begins to give him as much of a feeling of power and control and order in the 
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world as killing does. Indeed, after he attends the school function for Rita‘s second grade 

son, Cody, Dexter muses, ―Lila is the one showing me how to take control, stop killing, 

get my life clean. But this is the first time since I went into recovery that I actually feel 

clean.‖
70

 After he has destroyed the nontraditional Lila and embraced the utterly 

traditional Rita, Dexter avers, ―Rita is the scaffolding that holds [my] world in place.‖
71

  

As his prospective wife and children take on the functions previously reserved for 

his victims, we may be tempted to see Dexter as finding a more socially productive, 

healthy outlet for his need for control: the leadership of a nuclear family. Now able to 

feel and appreciate intimacy in its most traditional forms, he may no longer fit the profile 

of the psychopath. The third season of the show ends with Dexter‘s marriage to Rita. As 

he takes his vow (―I promise to be the best father and husband I can be‖
72

), Dexter 

becomes, in his words, ―a married man…. Drawn to the safety of belonging or being a 

part of something bigger than me.‖
73

 The ―something bigger‖ that Dexter becomes a part 

of—and imagines himself protecting—is not civil society, but the nuclear family; the 

society that he ultimately achieves harmony with is something he imagines as a 

confederation of families rather than a public sphere that includes those who may live 

outside of the purview of the traditional family. 

Interestingly, though, Dexter‘s killings do not stop as he begins to warm to the 

idea of a domestic life. The urge to kill persists, and leadership of a family supplements, 
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rather than displaces, violence as a way to bring order to the chaos, to control an 

unwieldy and unpredictable world. Indeed, leadership of a nuclear family becomes a task 

that reinforces organically the previously artificial nature of the code Harry prescribed in 

order to regulate Dexter‘s violence. Marriage and the leadership of a family require the 

rejection of the selfish, egotistical individualism of the psychopath; believing in 

―something bigger‖ than the self implies an acknowledgement that individual needs and 

desires must be curbed, at times, in the name of prioritizing the needs of the family. But, 

conversely, we‘re taught that the traditional family can only flourish when the patriarchal 

individual sees himself as best equipped to solve, often through violence, social problems 

that threaten its stability. With an efficacy and justness that the state cannot achieve 

because its sovereign power is diluted by overly-complex laws and alliances with 

psychology, Dexter deploys violence in order to protect families.  

Indeed, Dexter executes those whose lifestyles or crimes threaten the ideal of the 

nuclear family: a childless couple who help undocumented immigrants (families) enter 

the country and then kill them when their U.S. families cannot afford to ransom them; a 

producer of violent pornography who kills a mother in one of his videos; a single, loner 

nurse who kills her patients; a gang leader who kills the mother of a little girl; a car 

salesman who seduces and kills women who are interested in dating him monogamously; 

a pimp who kills prostitutes; Lila; a man who kills his girlfriend; a pedophile who is 

taking pictures of children on a beach; a man who marries older, wealthy women and 

then murders them to enrich himself. Time and again, Dexter‘s gall enables him to punish 

those whose lives are lived outside the bonds of a traditional family or whose behavior 
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has sundered the bonds of family. His violence ultimately supports a reactionary, moral 

traditionalist view of family. 

 That prioritization of the family over the larger society further distinguishes 

Dexter from his vigilante predecessors. Dirty Harry, Death Wish, and Batman, three 

high-grossing, sequel-spawning vigilante films of the 1970s and 1980s, celebrated 

vigilantes who went after criminals whose diabolical behavior targeted people in public 

spaces without regard to their membership in a family. Scorpio, the serial killer in Dirty 

Harry, threatens to kill a random ―Catholic priest or a nigger‖ if the City of San 

Francisco does not preemptively ransom their lives. The Joker, the villain of Batman, 

threatens to release poisonous gas at a large, public parade. Paul Kersey, the vigilante 

hero of the Death Wish series, likewise patrols the streets of major cities looking for 

muggers. In these scenarios, the crimes the vigilante figure avenges are directed at the 

general public or at figures who, in the 1970s, were not popularly conceived of as family 

types: Catholic priests and black men. The vigilante behavior of the hero in these films 

protects a much more pluralistic vision of society.  

By emphasizing crime‘s toxic effects on families, rather than societies, Dexter 

reduces the scope of his behavior and so maintains a kind of humility about the work he 

does. That humility, combined with a desire for a traditional domestic lifestyle, further 

distinguishes Dexter from his vigilante predecessors. Dirty Harry, Kersey, and Batman 

are loners: upon becoming a vigilante, none participates in monogamous, romantic 

relationships. Over the course of the series, as we have seen, Dexter moves into the role 

of father and husband, discovering that being a patriarch strengthens his work. Indeed, 

Dexter briefly flirts with and ultimately rejects a conception of himself as a popular 
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vigilante comic book hero, The Dark Defender: ―I never really got the superhero thing,‖ 

he tells us. ―But lately it does seem we have a lot in common: tragic beginnings, secret 

identities, part human/part mutant, arch enemies…. Stalker of the night; his blade of 

vengeance turns wrong into right. The Dark Defender.‖ He considers the idea for a 

minute longer but then jokingly concludes, ―Nah. Miami‘s too hot for all that leather.‖
74

 

It‘s a silly aside, but in rejecting ostentatious, sexually suggestive leather in favor of a 

more practical Oxford shirt and khakis, Dexter privatizes the work he does, rejecting its 

connection to public spaces, public opinion, and public life. Dexter rejects the 

ostentatious, righteous arrogance that is inimical to the responsible use of violence.
75

  

Dexter‘s focus on the family rather than the society reflects a political landscape 

that has become increasingly disenchanted with the public sphere. Using violence, the 

father can do what the state cannot: act unilaterally, swiftly, irrevocably, and 

preemptively. The violence of the father restores agency and primacy to male heads of 

family. Yet governed by patriarchal obligations and duties, the productive violence of the 

father never risks spinning into the destructive violence of the egotist.  

 

State Killing as a Strategy for Converting Dangerous Individualism  

Into Salutary Individualism 

 

 In my analysis of Dexter, I have suggested that the killing state embodies a fusion 

of salutary individualism and patriarchy. The state becomes a father-like figure, endowed 

with the discretion and efficacy of an individual person, yet constrained by hierarchical 
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duty to deploy that violence responsibly. I turn now to cinematic representations of the 

targets of the death penalty: condemned inmates. Drawing upon rich antecedents from the 

1930s to the 1960s, films of the 1990s depicted executions as crucibles in which 

condemned white men could achieve moral agency and existential freedom.
76

 In these 

films, the act of preparing for execution, regardless of the condemned‘s guilt or 

innocence, transforms the condemned from an immature boy into a mature man. The 

execution that follows kills the accused physically but benefits him spiritually. These 

narratives work to counter the notion that the death penalty is an affront to human dignity 

and, indeed, suggest that the state‘s use of violence saves wayward white men. In so 

doing, they offer a vision of the death penalty that promotes individual freedom and 

autonomy. 

Dead Man Walking, Tim Robbins‘s 1996 feature film starring Sean Penn and 

Susan Sarandon, is probably the best known and most discussed film of the spate of death 

penalty films that were released in the mid-1990s.
77

 Penn plays Matthew Poncelet, a 

white death row inmate convicted of participating in the rape and murder of a white 

teenage couple on lovers‘ lane. Sarandon plays Helen Prejean, a nun who works with 

poor blacks in an impoverished ward in New Orleans and agrees to write to Poncelet as a 

favor to a friend. Their correspondence eventually leads to a meeting at Angola State 

Penitentiary, where Prejean encounters a bitter, angry racist. In their initial meeting, 
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Poncelet tells her that if he‘s executed, he hopes that the warden will wipe down the 

execution gurney before he gets on it if a black man has been executed before him. ―I 

don‘t like niggers,‖ he matter-of-factly tells Prejean. Later in the film, in an interview 

with the media that he gives as his execution draws near, he says that he has two families, 

his biological one and his ―white family, the Aryan brotherhood.‖ He goes on to say that 

Adolf Hitler was ―a leader. I admire him for getting things done. Like Castro, he got 

things done. Hitler might have gone overboard on the killing, but he was on the right 

track.‖ Poncelet is not only filled with racism; he is also imbued with a sense of himself 

as righteous and wronged. He refuses to take responsibility for his part in the murders, 

insisting that he was merely a by-stander. After Prejean describes Jesus as a man whose 

radical love made authorities nervous, Poncelet responds, ―Kind of like me, huh?‖ ―No, 

Matt, not… not at all like you,‖ she stammers back at him. ―He changed the world with 

his love. You watched as two kids were murdered.‖ 

But if Poncelet seems deeply entrenched in bitterness and denial, he also seems 

somewhat amenable to change. In his first meeting with Prejean, when he engages in 

racist denunciations of ―welfare-taking coloreds sucking up tax dollars‖ who ―make 

themselves out as victims,‖ Prejean challenges him. ―I don‘t know any victims,‖ she says 

of the black people in her life. ―I know a lot of cool people, hard working.‖ The exchange 

eventually gets Poncelet to admit that he likes rebels and that some black people can be 

good rebels: ―Martin Luther King led people to D.C., kicked the white man‘s butt,‖ 

Poncelet says. ―He put up a fight, wasn‘t lazy.‖ ―So it‘s lazy people you don‘t like,‖ 

Prejean suggests, not black people. ―Can we talk about something else?‖ Poncelet 

responds, backed into a corner, the wheels in his brain turning with this new idea. 
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Poncelet‘s obsession with strength and weakness, with kicking butt, Prejean soon 

realizes, results from his own internalized sense of impotence. When she visits Poncelet‘s 

mother, who doesn‘t have money for food, let alone a funeral for her soon-to-be-executed 

son, we see the poverty Poncelet experienced as a child. ―Life‘s plowed them over,‖ 

Prejean later tells her family. Impotence, rather than evil, is the source of Poncelet‘s 

swastika tattoos, his racist diatribes, his delusions of grandeur, and his plan to use his last 

words as an opportunity to excoriate the families of his victims. 

While Prejean‘s relationship with Poncelet softens, she encounters nothing but 

stubbornness in her interactions with the prison‘s chaplain, a Catholic priest. Prejean 

meets the priest before her very first meeting with Poncelet, and her frustrating 

interaction with him announces the film‘s staunchly anti-hierarchical viewpoint. Before 

they even begin discussing Poncelet‘s case, the priest announces himself as the film‘s 

stand-in for traditional, unthinking hierarchy. Looking contemptuously at Prejean, he 

asks why she is not dressed in a habit and asks her if she is aware of the ―papal request 

regarding nuns‘ garments.‖ She reminds him that the Pope requested distinctive clothing 

rather than habits, to which the priest passive-aggressively replies, ―Well, I‘m sure you‘ll 

interpret it in your own way. Whatever‘s convenient,‖ an allusion to the socially 

conservative charge, in the late 1960s, that the country was becoming lazy and 

hedonistic. Wearing a habit, he goes on to say, is important to ―instill respect. For you to 

flout authority will only encourage [the inmates] to do the same.‖ Obedience to authority, 

we learn, is his prime concern. 

Later, when Poncelet‘s execution date is set and Prejean asks to serve as his 

spiritual advisor, the priest‘s paternalistic viewpoint manifests itself once again: ―You‘d 
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be the first woman to do it,‖ he tells her, and ―this kind of situation requires an 

experienced hand.‖ He relents, however, but warns Prejean not to forge a bond with 

Poncelet: ―This boy is in dire need of redemption. You can save this boy by getting him 

to receive the sacraments before he dies. This is your job. Nothing more, nothing less.‖ 

Redemption, the priest explains, is achieved through the mechanical submission to 

religious doctrine: ―Poncelet has to understand that Jesus died for his sins. If he accepts 

that, reconciliation is his and his soul shall have eternal life,‖ he says. ―Look at Romans: 

‗Let every person be subordinate to the higher authorities. For there is no authority, 

except from God. And those who oppose it will bring judgment upon themselves.‘‖ 

Critical thought, moral agency, personal growth—none of these things matters, the priest 

avers. All Poncelet needs to do is to acknowledge and submit to authority. ―Nothing 

more, nothing less.‖  

The audience‘s sympathies, of course, lie with Prejean, whose personal approach 

to her relationship with Poncelet seems to be reaching him in ways that no one has ever 

reached him before. Her success, in fact, seems linked to her defiance of an authoritarian 

style. She plants seeds in Poncelet‘s head and watches as they grow. She encourages a 

more authentic, personal relationship with God rather than the mechanical, ritualistic one 

proposed by the priest. Indeed, in her sessions with Poncelet, Prejean espouses a theology 

that is more evangelical than Catholic, one in which the mindless parroting of doctrine is 

insufficient to gain salvation. In one session, when Prejean asks Poncelet if he‘s getting 

something out of the Bible she‘s given to him, he gives her an answer that presumably 

would satisfy the priest: ―Jesus died on the cross for us, and I hold he‘ll take care of me 

when I appear before God on judgment day.‖ But that answer does not satisfy Prejean, 
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who responds, ―Matt, redemption isn‘t some kind of free admission ticket you get 

because Jesus paid the price. You gotta participate in your own redemption. You got 

some work to do.‖ 

As the execution draws near and Poncelet‘s appeals are exhausted, the film turns 

its attention away from the question of whether he will die and to the question of whether 

he will die redeemed. Will Poncelet leave the world a hateful, remorseless, bitter man? 

Or will he take responsibility for his crimes, find goodness in himself and the world, and 

leave the world redeemed? In the final, climactic moments of the film, as Poncelet waits 

in the holding cell that is his final stop before the execution chamber, the audience gets 

its answer. Spouting off his anger at the situation that led him to the scene of the crime, 

where he still maintains he did nothing to instigate the violence, Poncelet is interrupted 

by Prejean. ―Don‘t blame the drugs,‖ she says to him, cutting him off.  You could have 

walked away. Don‘t blame [your accomplice]. You blame him. You blame drugs. You 

blame the government. You blame blacks. You blame the [victim‘s family]. You blame 

the kids for being there. What about Matthew Poncelet? Is he just an innocent, a victim?‖ 

This tough love does the trick. Minutes later, he confesses his involvement in the crime to 

Prejean in an emotional outpouring. He realizes, he says, that his own sense of 

impotence, his desire to impress his crime partner, meant that he ―didn‘t have the guts to 

stand up to him.‖ He then says, 

PONCELET: That boy? 

PREJEAN: Walter?  

PONCELET: Yeah. 

PREJEAN: What? 

PONCELET: I killed him. 

PREJEAN: And Hope? 

PONCELET: No, ma‘am. 



194 

 

PREJEAN: Did you rape her? 

PONCELET: Yes, ma‘am. 

PREJEAN: Do you take responsibility for both of their 

deaths? 

PONCELET: Yes, ma‘am. When the lights dimmed last 

night I kneeled and prayed for them kids. I 

never done that before. 

PREJEAN: Oh, Matt. There are spaces of sorrow only 

God can touch. You did a terrible thing, 

Matt, a terrible thing. But you have dignity 

now. Nobody can take that from you. You 

are a son of God, Matthew Poncelet. 

 

Following this breakthrough redemption, Poncelet goes to his death with newfound 

dignity. He delivers his final words with grace and generosity in the execution chamber, 

the gurney turned upright and his arms outstretched in a crucifixion-like position as he 

speaks: ―I don‘t want to leave this world with any hate in my heart. I ask your forgiveness 

for what I done. It was a terrible thing I done in taking your son away from you…. I hope 

my death gives you some relief.‖ The man who shocked Prejean by comparing himself 

with Jesus dies in a Christ-like posture, a ―son of God,‖ as Prejean puts it.  

 Studying these final scenes, abolitionist critics of Dead Man Walking have written 

that, despite the liberal viewpoint of its director, the film ultimately endorses a 

―conservative cultural politics‖ by making Poncelet‘s acceptance of responsibility the 

climactic moment of the film.
78

 But what they have overlooked in the rush to decry Dead 

Man Walking as a film that shores up a ―conservative cultural politics‖ are the means 

used to achieve the film‘s final moments of personal responsibility-taking. Poncelet 

achieves moral agency through liberation from his impotence rather than submission to a 

prescriptive moral order.  
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The contrast between Prejean and the Catholic priest in the film is key to 

understanding this distinction. He breathes hierarchy, reminding Prejean that her role is to 

get Poncelet to submit to Catholic doctrine in order to achieve salvation. He must accept 

the sacraments, which, in the Catholic Church, she is unqualified to give, as they can only 

be administered by male priests. But it is Prejean, not the priest, who engineers 

Poncelet‘s eventual transformation, and she does so by explicitly rejecting an 

authoritarian, hierarchical mentality. She speaks of Christ as an anti-authoritarian rebel 

who made the ―guys on top nervous,‖ a perspective that surely would not be espoused by 

the priest, who has told Prejean to ―instill respect‖ in Poncelet. And even though she is a 

Catholic nun, she rejects the notion that Poncelet needs the authority of a priest in order 

to be absolved of his sin. ―There are spaces of sorrow only God can touch,‖ she tells 

Poncelet after he confesses to her. He has found dignity, then, not through the mediating 

authority of a priest, but through his own admission of culpability for his terrible act; not 

from submission to external prescriptions, but through an inner discovery of personal 

responsibility that Prejean‘s love inspired. The acceptance of responsibility that happens 

at the end of the film, then, occurs in a thematic context that is overwhelmingly anti-

hierarchical. Indeed, the movie celebrates, in the end, not Poncelet‘s submission to a 

prescribed moral order but a movement from bitter impotence to manly autonomy and 

responsibility. Poncelet‘s final words are powerful because they are not simply 

subordination to authority, as the priest urges. They are, rather, evidence that Poncelet 

has learned to govern himself, to arrive, after a period of internal struggle, at a self-made 

morality that enables him to evaluate his past actions, condemn them as immoral, and 

accept responsibility for them.  
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The manner in which Poncelet undergoes his transformation—via interactions 

with an anti-hierarchical, irreverent outsider—is the chief way in which the film distances 

itself from conservative cultural politics. But the film also reinforces that point by 

depicting the execution as a failed degradation ceremony, one that attempts—and fails—

to deny Poncelet the manhood he‘s genuinely earned. ―You have dignity now,‖ Prejean 

tells Poncelet immediately after he confesses to her. ―Nobody can take that from you.‖ 

That claim is tested moments later when guards come to fetch Poncelet to his execution 

and inform him that he will be required to wear slippers, rather than his boots, to his 

execution. He grows agitated and compares his life in prison to that of a caged animal. 

But Prejean intervenes and reminds him that their relationship and his newfound dignity 

can transcend the state‘s dehumanizing practices: ―Look, I want the last thing you see in 

this world to be a face of love. So you look at me... when they do this thing. You look at 

me. I‘ll be the face of love for you,‖ she says. In referring to state killing as ―this thing‖, 

Prejean expresses her contempt for the execution. It is an act so senseless that it must be 

described in language that expresses its word-defying illogic. But she also reduces its 

import, contrasting a much more vivid, concrete, and powerful experience to the ―thing:‖ 

an encounter with ―a face of love.‖ The subtext here is that the state‘s violence is nothing 

compared to the love that Prejean offers him, and that he can direct his eyes, which, 

unlike his other body parts, will not be held into a fixed position, toward her face. That 

choice is one that offers him the capacity to render the state irrelevant. It reinforces the 

film‘s theme that morality and goodness can never be seated in institutions like the state 

or the Catholic Church, but are instead found primarily in interpersonal relationships like 

the one Prejean and Poncelet have built despite the obstacles posed by those institutions. 
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 Dead Man Walking, then, cannot be understood as a film that simply shores up or 

rejects the conservative cultural politics underlying the death penalty, for such a question 

does not attend to the path the film takes in arriving at that politics.
79

 The means matter as 

much as the ends, and it is telling that the film arrives at its moment of redemption by 

rejecting, at every turn, the prescriptive authority of the state, the church, and the 

scriptures and by strengthening, instead, the wayward individual with a liberating, 

individualizing, autonomy-respecting love. Poncelet adopts, in the end, a moral vision of 

the world that aligns with conservative politics—one in which weakness and deprivation 

are no excuse for immoral behavior—but he does so on his own terms, following his own 

epiphanies. Wielded by the right, the concept of personal responsibility is actually a 

concession to a vision of the individual espoused by the left, one which turns inward, 

rather than to external authorities, for the development of a moral vision. In its 

redemption scene, then, Dead Man Walking tips its hat to both the left and the right. 

Poncelet purges his selfish individualism, admitting, in the end, that there is a moral 

order, a hierarchy of right and wrong, duties and obligations to which he is accountable. 

But the hierarchy he adopts is self-developed. In the end, the organic hierarchy of self-

governance triumphs over the prescriptive hierarchy of state and ecclesiastical 

government. 
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 The ―acceptance of responsibility‖ narrative is common in films in the 1990s that 

appeared to be engaged in evaluating the merit of the death penalty. Dead Man Walking 

(1996), The Chamber (1996),
80

 Last Dance (1996),
81

 Last Light (1993),
82

 The Green Mile 

(1999)
83

 all depict characters who find, in their execution, the opportunity to redeem 

themselves or gain, through the foil of an impending execution, a kind of freedom that 

they have been previously unable to obtain.  

Race plays a telling role in these narratives. In two of the most prominent death 

penalty films of the 1990s, condemned white inmates transcend their anti-black racism as 

they gain a sense of culpability for their crimes and expiate their sins. We saw this theme 

in Dead Man Walking, but it is also central to The Chamber. Based on the bestselling 

novel by John Grisham, The Chamber tells the story of Sam Cayhall, a poor ex-Klansman 

about to be executed for a 1960s bombing of a black family‘s home in which two little 

girls died. Cayhall was acting under orders given to him by elite, prominent members of a 

white citizen‘s council. Improbably sentenced to death for the bombing, Cayhall is 

initially unrepentant for his past and protects the white elites who ordered the hit by 

maintaining that he acted alone in the bombing. But over the course of the film, he 

engages in a dialogue with his grandson that eventually prompts his own moral 

maturation and the decision, before he dies, to expose the role that members of the white 

citizens‘ council played in the bombing. Like Poncelet, Cayhall is represented as a white 

                                                 

 

80
 William Goldman and Chris Chase, The Chamber, directed by James Foley (1996; Hollywood, CA: 

Universal, 1998), DVD. 
81

 Steven Haft and Bruce Koslow, Last Dance, directed by Bruce Beresford (1996; Hollywood, CA: 

Disney, 2003), DVD.  
82

 Robert Eisele, Last Light, directed by Kiefer Sutherland (1993; Hollywood, CA: Lions Gate, 2007), 

DVD. 
83

 Stephen King and Frank Darabont, The Green Mile, directed by Frank Darabont (1999; Hollywood, CA: 

Warner Home Video, 2007), DVD.  



199 

 

man whose racism is a symptom of his impotence. He allowed himself to be cravenly 

manipulated into doing elites‘ dirty work. His implication of them at the end of the film 

thus has anti-hierarchical overtones. Cayhall dies, but the audience gets the satisfaction of 

seeing him stick it to elites in the film‘s final scenes, as a montage showing the evil white 

elites being arrested and carted off to jail flashes across the screen. Racism, in the end, 

becomes associated with elitism, and Cayhall‘s execution becomes an occasion for his 

triumph over both. Indeed, these films locate racism in the punishable hearts of elites 

rather than in the ineffable workings of institutions. The death penalty becomes, at the 

end of the film, a tool that punishes racism.  

These two films distort the racial reality of the death penalty that I outlined in 

chapter two: in stark contrast to these two films, Americans disproportionately sentence 

minorities to death, and they rarely use the death penalty to punish white murderers of 

black people. Like incarceration, the death penalty maintains white supremacy in 

America. In that sense, depictions of Matthew Poncelet‘s and Sam Cayhall‘s deaths are 

part of the larger functional role that the contradictions of capital punishment have 

played: the executions of these two figures quell justifiable fears that the death penalty 

represses unpopular minorities. But I present them here for a different reason. These two 

figures don‘t simply mask the racism of the death penalty. They provide an important 

insight into the nature of the contraction of political community that created the demand 

for the death penalty. By depicting the condemned as white men who achieve agency in 

and through the act of preparing for an execution, these films reveal a sense that capital 

punishment, and the retributive ideology that underlies it, does not simply respect 

individual autonomy. It catalyzes its emergence in white men. In other words, while the 
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death penalty has been a tool of racial subjugation, it has a history, which grew in the 

1990s, of being artistically represented as a device that generates the appearance and 

triumph of salutary individualism in white men who were lost in life. The violence of the 

state becomes, in these films, a metaphor for a rigid, fixed boundary with which 

individuals must reckon and, in doing so, define themselves. In the face of that boundary, 

these films suggest to us, dangerous individualism becomes salutary individualism; 

offenders achieve a kind of autonomy and goodness. But because the state has not 

mandated that conversion, because its violence does not try to change the mind of the 

offender the way that welfare-based forms of punishment do, the goodness offenders 

achieve is self-generated. The state incentivizes the transformation of individuals, but it 

does not engineer it directly. In so doing, it creates good subjects without using illiberal 

methods.  

Indeed, with its emphasis on didactic inculcation of values, penal welfarism was 

less a fixed boundary with which inmates reckoned and more of a mold they were 

involuntarily forced into. This dissatisfaction with penal welfarism was tellingly voiced 

by a death penalty film in the 1960s. The Academy Award-nominated film Birdman of 

Alcatraz (1962) offered a more realistic variation on this theme.
84

 After earning a last-

minute commutation of his death sentence by Woodrow Wilson, Robert Stroud becomes, 

from his prison cell, one of the foremost experts on birds, demonstrating the rehabilitative 

potential of men initially thought worthy of death. But while it‘s tempting to read the film 

as a celebration of penal welfarism, it indicts the practice of rehabilitation. In a climactic 
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showdown with the warden who has overseen Stroud‘s prison life for decades, Stroud 

voices the film‘s radical individualism. The reforms that the warden has made to the 

penal system—abolishing the corporal punishment of prisoners, upgrading the conditions 

of cells by adding linoleum floors, eliminating the practice of putting inmates in solitary 

confinement (―the hole‖) for indefinite periods of time—are only superficial, Stroud says. 

Penal welfarism is still as totalitarian as ever: 

The unabridged Webster’s International Dictionary says 

[the word rehabilitation] comes from the Latin root, 

habilitas, the definition is to invest again with dignity. You 

don‘t consider that part of your job, Harvey, to give a man 

back the dignity he once had. Your only interest is in how 

he behaves. You told me that once a long time ago, and I‘ll 

never forget it: ―You‘ll conform to our ideas of how you 

should behave.‖ And you haven‘t retreated from that stand 

one inch in 35 years. You want your prisoners to dance out 

the gates like puppets on a string, with rubber stamped 

values impressed by you with your sense of conformity, 

your sense of behavior—even your sense of morality. 

That‘s why you‘re a failure, Harvey, you and the whole 

science of penology, because you rob prisoners of the most 

important thing in their lives: their individuality. On the 

outside they‘re lost automatons, just going through the 

motions of living. But underneath is a deep, deep hatred for 

what you did to them. The first chance they get to attack 

society they do it. The result? More than half come back to 

prison.  

Rehabilitation, Stroud suggests, can be a form of spiritual execution, as it attempts to 

destroy the individual and replace him with a puppet or automaton. But the execution is 

ultimately botched, we learn, as the individual‘s personality isn‘t eradicated but 

suppressed, a suppression that ultimately results in rebellion.  
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Fallout 

Those on the right who sought to reinstate hierarchy in the United States 

ironically adopted Stroud‘s radical vision of freedom. The rhetoric of individual freedom 

and hostility to government intervention infused policy agendas championed by 

conservatives in the 1970s and 1980s. Conservatives framed opposition to the integration 

of public schools or busing schemes not as opposition to black advancement but to a top-

down, centralized, anti-democratic, communist government.
85

 They framed opposition to 

social welfare programs not as opposition to those who could not survive in a rapidly de-

industrializing economy, but to welfare queen royalty—to the millions of tax-sucking, 

lazy, self-important people who thought that they were entitled to be given what the silent 

majority had to earn.
86

 They framed opposition to affirmative action not as opposition to 

the merit-based advancement of people of color but to the instantiation of a new 

hierarchy that penalized white people for being white.
87

 Advocacy for neoliberal 

economic reforms, which redistributed wealth upwards, gutted social services, and paved 

the way for welfare reform, was not advocacy for the expansion of the wealth gap, but for 

the power free markets had to equalize all players, allow the most meritorious of them to 

rise to the top, and create a better quality of life for all.
88

 And the authoritarian, law-and-
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order demand for stricter enforcement of laws and harsher punishment was not a call for 

a fascist police state but for government to heed the will of a silent majority whose 

interests had been unfairly subordinated by liberal elite apologists for lawlessness on the 

Supreme Court and in the executive branch of the federal government.
89

  

We might dismiss these tactics as disingenuous—a defense of individual freedom 

was a part of a sales pitch conservatives didn‘t actually believe. This, perhaps, would be 

the view of scholars who see the New Right as a constellation of incompatible interests—
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free market libertarians and moral traditionalists—who compromised with one another to 

advance disparate agendas.
90

  

But the popular culture I have examined here teaches us that, at least when it 

came to harsh punishment, the extolling of individual responsibility, of salutary 

individualism, was not simply window dressing. The state had secularized so much that it 

had become inimical to traditional values and threatened, like the white collar workplace, 

communist ideology, and homosexuality, to lead white men astray or sap them of their 

paternal power. White male power, autonomy, and clout had once been so ubiquitous that 

it was understood as synonymous with the ―togetherness‖ extolled by nostalgic, 

reactionary visions of traditional society. By aiming to extend that individualism to 

everyone, the welfare state came to seem oppressive to white men, who grew more 

conscious of themselves as individuals victimized by a government. The result: many in 

white culture adopted an individualist mentality that aped, in its distrust of the 

government, the hostility to government power expressed by Birdman of Alcatraz. The 

depiction of paternalistic and wayward white men achieving agency in vigilante and 

death penalty films expressed a more profound sense that the ends of moral traditionalism 

had come to fuse with the means of individualism. Libertarianism became, in essence, a 

kind of liberation movement for morally traditional white men who felt dispossessed by 

the welfare state. And the liberation from impotence that white men achieved by meting 

out or receiving death sentences in these films reflected the way that the contraction of 
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political community was a racialized phenomenon—one fueled by white anxiety and 

white behavioral trends, like suburbanization. 

The existential narratives of these films also suggest the way that state violence 

became linked to freedom. The use of violence rather than therapy was a declaration. No 

longer would the state intrude into the minds of those whom it governed. No longer 

would it manipulate, psychologically, or try to ―correct‖ those who stumbled. The 

violence of legal punishment would, rather, electrify a fence that surrounded a broad 

space of possibility and freedom. As those wayward souls who ran up against that fence 

would discover, it only reinforced the existential freedom that resided within its 

perimeter—a freedom that came from the absence, rather than the presence, of 

government investment in the lives of the people.  

The irony, however, as contemporary political theorists like Michael Clifford 

have shown, is that investment in this kind of political identity makes us more, rather 

than less, governable. The death penalty locates repressive power in state penal 

apparatuses and heightens retributive, individualistic understandings of our political 

identities. The result, however, is not the libertarian utopia imagined by conservative 

idealists, but a world in which invisible forms of actuarial and disciplinary power grow 

stronger. Americans contracted their vision of political community, invested in 

individualist ideology, and revived the death penalty in order to gain more of a sense of 

control over the world that modern approaches to governance could not give them. The 

irony, though, is that assertions of rights and autonomy may have made us unable to hear 

the ―low hum of a vast machinery that fabricates us as individuals,‖ a machinery powered 

by ―an anonymous technology that turns individuality into an instrument of domination 
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and subjection.‖
91

 The anonymity of that technology is famously unclear in the writings 

of postmodern political theorists like Foucault—what utility does it seek to maximize? To 

what end is it ―fabricating‖ us as individuals? What is clear, however, is that the death 

penalty‘s investment in individualism, its reduction of the relationship between the 

individual and the state to that of boundary decider and boundary enforcer, is ultimately 

only a superficial solution to the larger sense of ontological anxiety and powerlessness 

that modern life has wrought. In America, I began this dissertation arguing, we condemn 

to be free. But we do so misguidedly.  

 An emotional response to Dead Man Walking perhaps best expresses why. When 

the film was released and began earning acclaim from those on both sides of the death 

penalty debate, the defense attorney of one of the executed men whose story inspired the 

film expressed profound disappointment in its emphasis on personal triumph and 

salvation. Millard Farmer said, ruefully, ―If I‘d known that redemption was the goal, this 

case would‘ve been a lot easier and I wouldn‘t have suffered as much—I thought we 

were trying to save a man‘s life.‖
92

 Farmer‘s words may be caustic, but they are also 

instructive. By studying this distinction between saving life and glorifying it and by 

tracing the way that cultural texts have always shown the death penalty as a device for 

romanticizing the individual, we might begin to understand why the machinery of death 

continues to grind away in the United States, thirty years after it was shut down in 

Europe. We are, in the end, condemned by our freedom.  
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APPENDIX 
SOURCES AND METHODOLOGY 

 

Popular Culture 

Readers may wonder about the representativeness of the popular culture I use to 

support my arguments, the intentions of those who produced it, and the responses, 

anecdotally and statistically, of those who consumed it. I selected the popular culture I 

have chosen to analyze in this dissertation through processes of induction and deduction. 

Working inductively, I searched the American Film Institute Catalog for films that have 

been classified with the keywords ―capital punishment‖ and reviewed the plot summaries 

of films that met those criteria from the years 1914-1971. The Internet Movie Database, a 

death penalty filmography from the Prison Film Project, and the literature on capital 

punishment in film have helped me to compile a list of films from 1971 to present and to 

fill in the few omissions I have noted from the American Film Institute Catalog for pre-

1971 films. In total, I reviewed the plots of 281 films. Two patterns ultimately struck me 

as significant: over time, the death penalty became a crucible for the achievement of the 

condemned inmate‘s existential freedom and a practice that toppled rather than sustained 

racial hierarchy.
1
  

Comparing these themes to contradictions that I had induced elsewhere in death 

penalty discourse, and which became the central object of my inquiry—the paradoxical 

representation of the state and the executable subject—I noted the common denominator 

in popular culture and other forms of discourse about the death penalty: distrust of 

distant, institutionalized authority and faith in local, personal authority. Moving beyond 

the narrow realm of films identified as being explicitly about the death penalty, I began to 

operate deductively, seeking out films that depicted this common denominator while also 

evincing a concern with crime and punishment.  

                                                 

 

1
 These themes were not quantifiable and thus not objectively verifiable in a way that would satisfy the 

standards of a social scientist. I cannot, then, assert that these themes appear in a certain percentage of films 

or that they manifest themselves in statistically significant ways in the latter decades of the century, where 

they serve my argument best.  
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I was drawn, consequently, to popular culture that featured vigilante, outlaw 

heroes who pursued executable subjects in urban settings that state actors had been 

unwilling or unable to stop. As a child of the 1980s, I was, of course, familiar with the 

Batman franchise. Advisors and colleagues directed me toward two blockbuster films of 

the early 1970s, Dirty Harry and Death Wish, and I stumbled upon Dexter, a television 

series that debuted in 2005 and that, I argue, is an excellent demonstration of the fusion 

of anti-government consciousness and paternalism that generates the political community 

of the father-led family. My decision to devote an entire chapter to Dexter and to focus 

on other films that I single out for extended analysis is curatorial rather than scientific. 

Much as I would like to be able to, I cannot claim that Dexter is indicative of a 

widespread, statistically significant, observable pattern in popular culture. Indeed, my 

goal is more modest: to situate the television series into a panoply of other genres of 

death penalty discourse—words spoken by prosecutors, jurors, journalists—that 

articulates a similar sense of political community and to show how the conventions of 

popular culture—an imperative for narrative coherence, for instance—help to reveal 

more elegantly and completely the utopian aspirations (and dystopian anxieties) of that 

political community. 

 While I occasionally gesture toward the intentions of the producers and the 

responses of the consumers of the popular culture I analyze, my argument does not stand 

or fall on the content of these intentions and responses. That the producers of this popular 

culture were not intending to produce work that white-washed and romanticized the death 

penalty or reflected reactionary shifts in our thinking about political community is 

irrelevant to my claims if I succeed in convincing readers that those phenomena are 

nonetheless present in the work they‘ve produced. Indeed, I find it telling that abolitionist 

and avowed liberal Tim Robbins romanticized the existential journey of the condemned 

inmate he depicted. If romanticizing his protagonist does more harm to the cause of 

abolitionism than good, as I suggest it does, then his creative decisions reflect the degree 
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to which, as Joan Didion puts it, ―it is possible for people to be the unconscious 

instruments of [practices] they would strenuously reject on a conscious level.‖
2
  

Similarly, I am not arguing that these films and programs single-handedly made 

viewers more punitive, increased their tolerance of state killing, or led them to adopt a 

different sense of political community. I suggest, rather, that they participated in 

affirming values—existential freedom, distrust of state-centered or hierarchical authority, 

transcendence of racial difference—that had already become widely popular, for many 

different reasons, in the postwar period and that were marshaled, in these films and 

elsewhere, into a sense of political community that did do those things. Thus, I operate 

under the conservative assumption that these texts had little direct influence on their 

audiences‘ general political beliefs or specific attitudes about the death penalty; instead, I 

suggest that they promulgated values that historians and pollsters have told us were 

widely shared for different reasons. My task, then, moves toward analyzing popular 

culture as a site among many in which those widely shared values were marshaled for the 

creation and defense of a new way of thinking about political community. When the 

scholar uses popular culture in that regard, the box office success or anecdotal responses 

of critics and audience members takes on diminished importance. For the purpose of my 

argument, popular culture reflects a contracted political community and reveals its 

connection to state violence, but it does not necessarily have the capacity to mobilize or 

demobilize support for either. 

 

Data from Harris County, Texas 

 Readers may also wonder about the sources I used from Harris County, Texas. To 

understand how cultural ideas about punishment manifest themselves in the rhetoric of 

death penalty prosecutors, I reviewed final arguments from the penalty phase of capital 

trials in 60 cases that resulted in death and life sentences from 1988 to 2007. These cases 

were not randomly selected from the total number of cases tried; they were, rather, the 

result of queries that I made based on lists of offenders sentenced to death as listed on the 

                                                 

 

2
 Joan Didion, Slouching Towards Bethlehem: Essays (New York: Farrar, Straus, and Giroux, 2008), 113. 
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Texas Department of Criminal Justice website and offenders sentenced to life as named 

in a list provided to me by the Harris County District Attorney‘s office in response to a 

Freedom of Information Act request. That list, I discovered through archival searches of 

the Houston Chronicle, was not complete: I discovered at least two cases in which juries 

sentenced capital murder defendants to life (when a death sentence was sought) that were 

not on the list provided to me by the District Attorney‘s office. Some transcripts were 

unavailable; others had been destroyed; and time constraints prevented the examination 

of still others. Given the difficulty in acquiring data, my best estimate is that Harris 

County has sought the death penalty 300 times since 1976. I estimate, then, that I 

reviewed the final arguments in about 20% of those cases.  

Reviewing an initial sample of the arguments, I noted patterns I detected. I then 

coded the entirety of the cases. Table One shows arguments that occurred in more than 

twenty percent of the transcripts I reviewed. 

Table One 

Prosecutorial Claim # of Instances % of Cases 

Reviewed 

(Rounded) 

The defendant made his own choices. 26 43 

I didn‘t bring you here or put you in this position today; the defendant 

did. 

 

25 42 

The defendant has shown no remorse and therefore should die. 19 32 

Your decision of death is needed to protect the members of your 

community.  

 

18 30 

The defendant is a megalomaniac/egotist/makes his own rules. 

 

16 27 

The defendant does not have a moral compass/conscience. 16 27 

Through his actions, the defendant chose his fate/verdict (death). 15 25 

The defendant is always blaming other people or making excuses; 

he‘s dodging responsibility. 

 

15 25 

The defendant is evil/bad. 

 

13 22 
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 From February to May, 2008, I conducted 38 interviews with jurors who served on death 

penalty cases in Harris County, Texas. To locate cases, I first acquired the names of offenders 

sentenced to death from Texas‘s death row website.
3
 I acquired the names of offenders sentenced 

to life (in lieu of death) from a list provided to me by the Harris County District Attorney‘s office 

and archival searches of the Houston Chronicle. Assuming that the data I collected from jurors 

who served on cases in which the crimes committed were the least inflammatory would serve as a 

better baseline for understanding punitive sentiments than data collected from jurors who served 

on more inflammatory cases, I decided to focus on cases in which the defendant was white, had 

killed no more than one person, and victimized someone who was not part of a vulnerable 

population (i.e., a child, an elderly person, a disabled person). With that criteria, I copied the 

names of jurors from the dockets of each case, from the polling of the jury that sometimes 

accompanied sentencing, or from voir dire transcripts. Jury shield laws in Texas require the 

removal from case files of jurors‘ personal information such as address or telephone number 

(though not their names). I thus used the Harris County online voter registration rolls to look up 

the names of jurors I had copied down. Some jurors were not listed; others had names so common 

(e.g., Jane Smith) that there were too many results. But when a query returned (with no more than 

two results) a listing for a name I had entered, I mailed a letter inviting the juror to participate in 

the study and followed up the letter with a telephone call when telephone information was 

available in the local telephone directory.  

 Some jurors agreed to interviews; others did not. Still others were unreachable or did not 

respond following my letter, telephone call, or both. To increase the size of my pool of 

prospective interviewees, I revised my initial standards and contacted jurors who served on cases 

where the defendant was a person of color. Thus, my data is skewed and these cases are neither 

randomly selected nor representative of the demographics of those sentenced to death in Harris 

County. In addition, the jurors with whom I met were all white. Table Two is a breakdown of the 

cases‘ demographic information. I have noted the pseudonyms of jurors who were quoted in the 

dissertation. Per Institutional Research Board protocols, their anonymity has been maintained. 

Doing so has also required me to maintain the anonymity of the defendants whose cases I 

examined in concert with jurors. The IRB certificate of compliance number for this study was 

FWA00000312.  

  

                                                 

 

3
 http://www.tdcj.state.tx.us/stat/deathrow.htm, accessed on January 16, 2011. 

http://www.tdcj.state.tx.us/stat/deathrow.htm
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Table Two 

Defendant 

Demographic 

Information 

Outcome Victim Demographic 

Information 

Year Juror Demographic 

Information 

White Male Death White Male 2002 White Male 

White Male 

White Male Death White Female 1996 White Male 

Black Male Death Black Female 2003 White Male 

Black Male Life Asian Male 2003 White Female 

White Female 

Hispanic Male Life Unknown Male 2002 White Male 

White Female 

Black Male Death Unknown Male 2007 White Female 

White Female 

Hispanic Male Life Unknown Male 

Unknown Male 

2001 White Female 

White Female 

Black Male Life Unknown Female 2001 White Female 

White Male Death White Female 1998 ―Clem Bierman‖ 

(White Male) 

White Male 

White Male 

White Male Death White Male 

White Female 

2005 White Female 

Hispanic Male Death Hispanic Male 2001 ―Diane Wallace‖ 

(White Female) 

―Mark Reynolds‖ 

(White Male) 

Hispanic Male Death Asian Male 

Hispanic Male 

2001 ―Mike Foner‖ 

(White Male) 

White Male 

White Female 

Black Male Death Asian Male 

Asian Female 

2001 ―Donald McCay‖ 

(White Male) 

White Male Life White Female 1997 White Female 

White Female 

White Male 

White Male Life Unknown 

Unknown 

Unknown 

Unknown 

1996 White Male 

White Female 

White Male Life White Female 1998 White Male 

White Female 

White Male Life White Female 

(Child) 

1998 White Male 

White Male 

Black Male Life Hispanic Male 2006 White Female 

White Male Life Unknown Male 2000 ―Carolyn Scott‖ 

(White Female) 

White Female 

White Female 

White Male 

White Male Life Unknown Female 1995 White Male 
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Below is the script I followed during the interviews: 

The interview you are about to take is for research purposes only. It is part of a PhD 

dissertation I am completing in the Department of American Studies at the University 

of Minnesota, Twin Cities. What you disclose to me here today will not be directly 

shared with any of the parties that were involved in the case on which you served, 

including the defense and prosecution.  

I am taking the following steps to ensure the confidentiality of this interview. All 

notes I have made of your name, address, and telephone number will be kept 

separately from the data I have collected from you. Unless you specifically indicate 

otherwise to me, your name will not be associated with or mentioned in the recording 

we make, the transcription of that recording, or the publications that result from this 

research. Your comments may be specifically connected to a broader discussion of 

the case you served on, but you will not be identified.  

1. I‘d like to start off by asking you about what you knew and felt about the death 

penalty before you served as a juror on a capital trial/when you were younger. 

When you were growing up, what do you remember hearing about the death 

penalty?  

a. What do you remember your mother, father, siblings, extended family 

members (like grandparents, aunts, and uncles) teachers, ministers, and/or 

neighbors saying about the death penalty or specific death penalty cases?  

b. What do you remember reading about the death penalty or specific cases 

in books, newspaper articles, or magazines?  

c. What do you remember watching in the news, on television programs, and 

in the movies?  

d. What kind of images did you associate with the death penalty, and where 

do you think those images came from?  

 

2. Some people get their beliefs about crime and punishment from the environment 

they were exposed to growing up. I‘d like to ask you to reflect on your own 

exposure to views about crime and punishment.  

a. What do you remember your mother, father, siblings, extended family 

members (like grandparents, aunts, and uncles), teachers, ministers, and/or 

neighbors saying about criminals while you were growing up? 

i. What did they say about why people become criminals? Did they 

point to any examples in your own family, town, or city? Did they 

point to any famous examples? Did they point to any examples 

from stories, fairy tales, books, movies, television shows, plays, 

and religious texts like the Bible? 

ii. What did they say about the potential for criminals to become law-

abiding citizens? Did they point to any examples in your own 

family, town, or city? Did they point to any famous examples? Did 
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they point to any examples from stories, fairy tales, books, movies, 

television shows, plays, and religious texts like the Bible? 

b. What do you remember your mother, father, siblings, extended family 

members (like grandparents, aunts, and uncles), teachers, ministers, and/or 

neighbors saying about why we punish people who break the law?  

i. What did they say punishment was supposed to do? Did they point 

to any examples in your own family, town, or city? Did they point 

to any famous examples? Did they point to any examples from 

stories, fairy tales, books, movies, television shows, plays, and 

religious texts like the Bible? 

c. Have you ever known anyone who was charged with a crime?  

i. What experience did that person have in the criminal justice 

system? 

ii. What stories do you remember hearing about his or her 

experience?  

i. Did those stories affect the way you think about why 

people commit crime? Why or why not?  

ii. Did those stories affect the way you think about the 

purpose or effectiveness of punishment? Why or why not? 

d. Have you ever known anyone who was a member of a law enforcement 

agency?  

i. What stories do you remember hearing about his or her 

experience?  

a. Did those stories affect the way you think about 

why people commit crime? Why or why not?  

b. Did those stories affect the way you think about the 

purpose or effectiveness of punishment? Why or 

why not? 

e. Have you ever known anyone who was a victim of a crime?  

i. What stories do you remember hearing about his or her 

experience?  

a. Did those stories affect the way you think about 

why people commit crime? Why or why not?  

b. Did those stories affect the way you think about the 

purpose or effectiveness of punishment? Why or 

why not? 

f. What do you remember learning about criminals from television, novels, 

movies, stories, fairy tales, and songs?  

i. What did they say about why people become criminals? Do you 

remember characters who committed crimes? What did these films 

seem to say about them?  

ii. What did they say about the potential for criminals to become law-

abiding citizens? 

g. Did you share any of the stories you‘ve just told me with your fellow 

jurors during the deliberations?  
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3. Some people get their beliefs about the law and our legal system from the 

environment they were exposed to growing up. I‘d like to ask you to reflect on 

your own exposure to views of the legal system in Texas.  

a. What do you remember your mother, father, siblings, extended family 

members (like grandparents, aunts, and uncles), teachers, ministers, and/or 

neighbors saying about the law or the legal system while you were 

growing up? 

i. Did they point to any examples in your own family, town, or city 

to explain how the law worked? Did they point to any famous 

examples of legal cases? Did they point to any examples from 

stories, fairy tales, books, movies, television shows, plays, and 

religious texts like the Bible? 

ii. What did they say, if anything, about vigilante behavior—behavior 

that occurs when people decide to take the law into their own 

hands and pursue justice on their own? Did they point to any 

famous examples? Did they point to any examples from stories, 

fairy tales, books, movies, television shows, plays, and religious 

texts like the Bible? 

b. What do you remember learning about the law or the legal system from 

television, novels, movies, stories, fairy tales, and songs?  

i. What did they say about why people become criminals? Do you 

remember characters who committed crimes? What did these films 

seem to say about them?  

ii. What did they say about the potential for criminals to become law-

abiding citizens? 

c. Did you share any of the stories you just told me with your fellow jurors 

during deliberations?  

 

4. In your own words, can you tell me what the jury did to reach its decision about 

the defendant‘s punishment? How did the jury get started; what topics did it 

discuss, in what order; what were the major disagreements and how were they 

resolved?
4
 

 

5. Sometimes, when jurors deliberate, they make points or explain their ideas by 

referring to stories, fairy tales, books, movies, television shows, plays, and 

religious texts like the Bible. During your deliberations, did you or any of your 

fellow jurors make a point that referred to any of these things?  

a. What texts were brought up, and what was said about them? 

b. What point or ideas were they used to explain or justify? 

c. Did they influence your decision-making process in this case? Why or 

why not?  

                                                 

 

4
 This question comes from the Capital Jury Project oral interview questions. 
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6. Sometimes, when jurors deliberate, they make comparisons between the case that 

they are making decisions about and other, famous cases that have occurred in 

real life and in the fictional worlds of stories, movies, novels, television shows, 

and plays. During your deliberations, did you or any of your fellow jurors 

compare or contrast your case to other cases, real or fictional?  

a. What other cases were brought up, and what was said about them? 

b. What were the similarities and differences noted between these other cases 

and your case? 

c. Did these comparisons influence your decision-making process in this 

case? Why or why not? 

 

7. Did the defendant or his case remind you of any characters or stories from movies 

you‘ve seen, books, novels, or stories you‘ve read, or television you‘ve watched? 

In what ways did he remind you of that character? 

 

8. The judge gave the jury specific instructions to follow in making its decision. 

How often did you consult those instructions during your deliberations? How did 

they influence, if at all, the decision you arrived at?  

 

9. In this next part of the interview, I am going to show you two interactions 

between law enforcement officials and citizens. Following each clip, I am going 

to ask you some questions. 

a. The first clip you watched involved a student being tased at a speech given 

by John Kerry at the University of Florida.  

i. If you had to assign responsibility for the tasing, on a scale of 0% 

to 100%, how much responsibility would you assign to the law 

enforcement officials? How much responsibility would you assign 

to the student? Are there any other people whose actions were 

responsible for the tasing? (If yes: What percentage of 

responsibility would you assign to him/her/them? (recalculating if 

necessary so that everything adds to 100%).  

ii. How did you arrive at these percentages? Why did you assign the 

percentages you did to each of the people mentioned? 

iii. If you were the lead law enforcement officer on the scene would 

you have handled this situation similarly or differently? Why?  

b. The second clip you watched involved a law enforcement official engaged 

in a conversation with a young man.  

i. After this interaction, some members of the community in which 

this officer works called for him to be fired. Some argued that he 

should be suspended without pay but should remain on the police 

force. Some argued that he should receive a reprimand but not be 

suspended. And others argued that he should not receive any 



222 

 

discipline. If you were forced to pick between one of these four 

options, which option would choose?  

ii. Why would you choose that option? 

 

10. In the last part of our interview, I am going to ask you to respond to a hypothetical 

scenario. You have been living on a moon colony along with 99 other people. 

When you arrived on the colony several years ago, everyone signed a compact. In 

that compact, it was agreed that the penalty for murder would be death. A man on 

the colony committed murder in front of a large group of people. There was no 

doubt about his guilt. He was convicted, after a fair and impartial trial, of murder 

in the first degree. Pretend that his last appeal was denied earlier today and that 

his execution has been set for this evening.  

 

Unfortunately, soon after the man‘s last appeal was denied, the colony learns that 

a giant asteroid will strike the moon colony this evening. The asteroid will destroy 

the colony and kill all of its inhabitants. There is no way to evacuate the moon 

colony in time to escape the asteroid‘s destructive impact. There is a 100% chance 

that there will be no survivors. In addition, all communications with Earth have 

been cut off and there is no way that the people on Earth will know what 

transpired in the moon colony‘s last hours.  

a. Should the execution happen before the asteroid hits the moon and 

destroys the colony? Why or why not?  

b. How important, to your decision, was the fact that the defendant signed 

the compact? Why did or didn‘t it matter? 

 


